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JURISDICTIONAL STATEMENT 

The United States District Court for the District of New Union entered summary 

judgment in consolidated cases No. 17-CV-1234 and No. 21-CV-1776 on June 1, 2022. The 

district court had subject-matter jurisdiction pursuant to 5 U.S.C. § 702 (appeals of agency 

action), 28 U.S.C. § 1331 (federal question), and 28 U.S.C. § 1367 (supplemental jurisdiction). 

EPA, Better Living Corporation (“BELCO”), and Fartown Association for Water Safety 

(“FAWS”), all filed timely Notices of Appeal pursuant to Fed. R. App. P. 4. The United States 

Court of Appeals for the Twelfth Circuit has jurisdiction over this appeal under 28 U.S.C. § 

1291, which provides courts of appeals jurisdiction over appeals from final decisions of the 

district courts. A district court’s grant of summary judgment is a final decision and thus is 

appealable. Bullard v. Blue Hills Bank, 575 U.S. 496, 506 (2015). 

STATEMENT OF ISSUES PRESENTED 

I. Did the District Court err when it determined that costs incurred by FAWS in sampling, 

testing, and analyzing well water samples of its members’ private drinking water are not 

reimbursable as response costs under CERCLA? 

II. Did the District Court err when it upheld the EPA’s determination that the ERA 

constitutes an ARAR, and finding that EPA’s reopening of the Consent Decree based on 

that ARAR and ordering further remediation in the UAO was proper? 

III. Did the District Court err when it vacated as arbitrary, capricious, or contrary to law 

EPA’s determination that BELCO is not required to install filtration systems in Fartown 

even with the existence of the ERA? 

IV. Did the District Court err in retaining jurisdiction over FAWS’ remaining state tort law 

claims after resolving the federal claims? 
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STATEMENT OF CASE 

The Comprehensive Environmental Response, Compensation, and Liability Act 

(CERCLA), 42 U.S.C. §§ 9601-9675, also known as Superfund, regulates the ways in which 

Environmental Protection Agency (“EPA”) can use a trust fund designed to their use for the 

express purpose of cleaning up hazardous waste sites. This case stems from a conflict between 

EPA, Better Living Corporation (“BELCO”), and Fartown Association for Water Safety 

(“FAWS”) regarding the correct application of CERCLA. 

All members of FAWS reside in New Union. Record at 10. BELCO is a Delaware 

corporation with a principal place of business in Centerburg, New Union. Id. At the parties’ joint 

request, the Court consolidated the BELCO Action and FAWS Action. Id. The parties agree that 

all parties have standing, the case is not moot, the CD and UAO are final agency actions, and 

FAWS has exhausted its administrative remedies. Id. at 11.  

EPA appeals from the district court’s order vacating EPA’s determination that BELCO 

need not install filtration systems on contaminated wells in Fartown and asks that this be 

reversed. Id. at 2. EPA asks that this Court affirm the district court’s rulings that FAWS’ costs 

are not reimbursable under CERCLA, upholding EPA’s determination that the Environmental 

Rights Amendment (“ERA”) constitutes an Applicable or Relevant and Appropriate 

Requirement (“ARAR”), and retaining jurisdiction over FAWS’ remaining state law tort claims. 

Id.  

A.   Background          

         From 1973 to 1998, Better Living Corporation (“BELCO”) contaminated the Sandstone 

Aquifer at its now-defunct factory in Centerburg, New Union with NAS-T. Id. at 6. In 1995, the 

Environmental Protection Agency (“EPA”) responded to claims that NAS-T was a probable 
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human carcinogen by adopting a Health Advisory Level (“HAL”) for NAS-T in drinking water 

of 10 parts per billion (“ppb”), which incorporates a significant margin of error to ensure a level 

of exposure that is non-toxic to humans, though NAS-T can still be detected by the human nose 

in water at concentrations as low as 5 ppb. Id. There are no other state or federal regulations 

regarding NAS-T. Id.  

         The Sandstone Aquifer provides water to both Centerburg and Fartown. Id. at 5. 

Centerburg is located two miles north of Fartown, and the water in the aquifer flows 

downgradient from Centerburg to Fartown. Id. In Centerburg, residents’ water is treated by the 

Centerburg Water Supply (“CWS”). Id. In Fartown, residents use private wells. Id.  

In 2013, Centerburg residents noticed that their water smelled “off.” Id. at 6. They 

informed the Centerburg County Department of Health (“DOH”), began testing the CWS water 

supply in January 2015, eventually finding that it contained between 45 and 60 ppb NAS-T. Id. 

On September 17, 2015, DOH notified the residents of Centerburg to cease drinking their tap 

water, at which point BELCO began supplying residents with bottled water. Id. The New Union 

Department of Natural Resources (“DNR”) began an investigation of the contamination on 

September 22, 2015 before citing a lack of expertise and referring the investigation and 

remediation to EPA on January 30, 2016. Id. 

B. Centerburg   

In March 2016, EPA and BELCO agreed that BELCO would complete a remedial 

investigation and feasibility study (“RI/FS”) under EPA oversight and continue to provide 

bottled water to Centerburg residents. Id. BELCO concluded that NAS-T entered the soils from 

its defunct factory and an attached unlined lagoon, eventually migrating to the Sandstone Aquifer 

and creating a plume. Id. Notably, as part of its investigation BELCO installed three successive 
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lines of monitoring wells reaching from Centerburg and to Fartown between July of 2016 and 

January of 2017. Id. at 7. The final line of five wells were placed half a mile north of Fartown 

and showed no detectable amounts of NAS-T. Id. Both BELCO and EPA believed BELCO had 

found the end of the plume. Id. BELCO’s RI/FS recommended remediation was to excavate the 

soils at the factory and implement filtration of Centerburg’s CWS. Id. EPA solicited public 

comment on this Proposed Plan and subsequently selected this remedy in June of 2017 (the 

Record of Decision or “ROD”). Id. 

Next, BELCO and EPA entered into and filed a Consent Decree (“CD”). Id. The CD 

dictated that, after a Certificate of Completion (“COC”) was filed, EPA could not order BELCO 

to further remediate without EPA “reopening” the CD, and could reopen the CD only: 

1) Where new information not previously available or known to EPA is revealed, 

showing that the clean-up plan is no longer protective of human health or the 

environment; or 

2) Where new, more stringent Regulatory Standards (defined as “applicable or 

relevant and appropriate requirements under CERCLA (‘ARARs’)”) are established that 

the clean-up plan does not satisfy. 

 

Id. The district court entered the CD on August 28, 2017 after taking public comment. Id. No 

citizens of Fartown or Centerburg objected to the RI/FS, Proposed Plan or entry of the CD. Id. 

Pursuant to the CD, BELCO installed and maintained a “CleanStripping'' water filtration 

system at the CWS, excavated soils contaminated with NAS-T from the defunct lagoon; and 

conducted monthly sampling of its monitoring wells. Id. These samplings largely resulted in 

non-detects, with the notable one-time exception in January 2018 of two detections of NAS-T in 

the wells closest to Fartown, at levels below the 10 ppb threshold (5 ppb and 6 ppb, respectively) 

that were not replicated. Id. at 8. EPA issued the COC to BELCO in September of 2018. Id. 
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C. Fartown 

Some residents of Fartown noticed that water from their wells occasionally smelled “off” 

starting in 2016. Id. After becoming aware of BELCO’s RI/FS, these residents asked that the 

DOH test their own well water. Id. The DOH complied and tested five private drinking water 

wells in Fartown in February 2019, but did not detect NAS-T. Id. In May 2019, residents asked 

EPA to order BELCO conduct testing in Fartown. Id. Due to the DOH and BELCO non-detects, 

EPA declined to do so. Id. 

In December of 2019, a group of Fartown residents formed FAWS and retained Central 

Laboratories, Inc. (“Central Labs'') to test their private wells. Id. FAWS paid Central Labs 

$21,500 for testing and analysis. Id. Central Labs took three samples each from 75 private wells 

in Fartown. Central lab reported their results in March 2020. Of Central Lab’s 225 samples, only 

105 showed any concentration of NAS-T, with only 54 of those having detections of NAS-T in 

the 5 to 8 ppb range at their highest. Id. In May 2020, FAWS asked the EPA to reopen the CD. 

Id. On June 10, 2020, EPA declined to take further action. Id.  

D. The Environmental Rights Amendment 

On November 3, 2020, New Union passed the Environmental Rights Amendment to the 

State of New Union Constitution. Id. That Amendment reads: “Each and every person of this 

State shall have a fundamental right to clean air and clean water and to a healthful environment 

free from contaminants and pollutants caused by humans.” N.U. CONST. art. I, § 7. The 

Amendment was passed by the New Union legislature, signed by the governor, and then received 

71% of the public vote in the November 3, 2020 election as a ballot measure. Id. 

In January of 2021, EPA asked DNR whether it believed the ERA constitutes an ARAR 

for CERCLA purposes. Id. at 9. On February 14, 2021, DNR responded in the affirmative, that it 
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is an ARAR “where it provides guidance consistent with CERCLA” and “not inconsistent with 

any state or federal regulations.” Id. New Union does not have a State Memorandum of 

Agreement regarding ARARs. Id. 

E. Reopening the Consent Decree 

On March 20, 2021, deeming the ERA to be a change in the Regulatory Standards under 

the Consent Decree, EPA re-opened the Consent Decree and ordered BELCO to sample and 

analyze water from 50 private wells in Fartown, supply bottled water to any Fartown resident 

whose well returned positive results for NAS-T, and continue monitoring Fartown’s wells. Id. 

BELCO challenged EPA’s request, claiming that EPA did not have the legal right to reopen the 

Consent Decree because the ERA was not an ARAR. Id. On June 24, 2021, EPA issued a 

Unilateral Administrative Order (“UAO”) directing BELCO to conduct the response actions. Id. 

FAWS had submitted in writing a request for EPA to order BELCO to install CleanStripping at 

each residential well that had tested positive for NAS-T. Id. EPA did not include this 

requirement in the UAO because FAWS’ 2019 results and EPA’s own results found no wells in 

Fartown testing above the HAL, 10 ppb, for NAS-T. Id.  

BELCO refused to comply with the UAO. Id. at 10. EPA responded on July 7, 2021 by 

taking these actions themselves. Id. That sampling has been largely consistent with the sampling 

done by FAWS, showing approximately 55% of samples having non-detect levels for NAS-T, 

25% in the 1 to 4 ppb range and 20% in the 5 to 8 ppb range. Id. No Fartown wells have tested 

above 8 ppb. Id.  

On August 2, 2021, EPA made a motion in its BELCO cost recovery action to penalize 

BELCO’s violation of the UAO. Id. On August 30, 2021 FAWS filed a motion to intervene in 

the action and assert a claim against EPA. Id.  On the same day FAWS and 85 individual 
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plaintiffs filed a separate action against BELCO, seeking recovery of the $21,500 in costs FAWs 

spent on testing and analysis as well as asserting claims that BELCO’s contamination of the 

Sandstone Aquifer constituted negligence and a private nuisance under New Union tort law. Id.  

SUMMARY OF ARGUMENT 

The district court did not err when it determined FAWS’ sampling costs were not 

reimbursable under CERCLA and when it determined the ERA constituted an ARAR. However, 

the district court did err when it vacated EPA’s decision to not require BELCO to install 

filtration systems under the arbitrary and capricious standard. Finally, the district court did not 

err in retaining jurisdiction over FAWS’ state law tort claims. 

The district court correctly held that FAWS’ costs from sampling, testing, and analyzing 

private wells are not reimbursable under CERCLA. FAWS cannot show there was some nexus 

between their expended costs and the contamination because at the time of their testing, there 

was no indication of a scientifically harmful amount of NAS-T. Rather than acting to contain a 

release threatening Fartown, FAWS conducted a “fishing” expedition even though previous 

testing showed similar results that no tests revealed toxic results. Therefore, FAWS’ costs were 

not necessary. Additionally, FAWS’ costs were not consistent with the National Contingency 

Plan (NCP).When FAWS conducted testing, the EPA had already issued the COC and expressly 

declined to reopen the CD because the limited reopener provisions were not met. Further, FAWS 

failed to participate in the public comment phase, and participation is required by the NCP. 

Therefore, FAWS’ testing costs were not consistent with the NCP and are not reimbursable 

under CERCLA. 

The district court correctly held that EPA’s determination that the ERA constitutes a 

valid ARAR, and therefore opening the CD was proper. A CERCLA remedial action must at 
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least meet the standard set by applicable or relevant and appropriate regulation. 42 U.S.C. § 

9621. An ARAR must meet 4 components: (1) be properly promulgated; (2) be more stringent 

than federal standards; (3) be legally applicable or relevant and appropriate; and (4) timely 

identified.  

The ERA was properly promulgated because it was issued in accordance with state 

procedural laws and it applies to all New Union residents. The second prong is met because the 

ERA is inherently more stringent than federal standards. Further, the ERA is both relevant and 

appropriate. Relevant and appropriate laws address situations like those encountered at the 

CERCLA site and are well suited to that site. Here, the ERA addresses situations like the NAS-T 

contamination of the groundwater, and is well-suited to the site because it is intended to cover 

any unclean sites in New Union. Finally, the fourth prong is met because the ERA was timely 

identified; the ERA was identified as a potential ARAR as of the passing of the ERA, and the 

EPA incorporated this change within months of its passage.  

The district court incorrectly held that EPA’s decision to not require BELCO to install 

filtration systems on every well with a positive NAS-T concentration was arbitrary, capricious, 

or contrary to law. First, the EPA only relied on the underlying statutory mandates passed by 

Congress since the actions in UAO protect human health to the maximum extent practicable as 

they address the immediate concerns posed by NAS-T and ensure future testing on potentially 

concerning wells.  

Second, the EPA considered all important aspects of the situation; EPA’s and FAWS’ 

testing provided sufficient data for EPA’s determination that there were no additional adverse 

effects from NAS-T that warranted filters on every single household with any positive NAS-T 

concentration. Third, all of EPA’s decisions were fully noted in the administrative record and 
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were reasonable. Finally, based on the testing results at the time of the UAO, EPA’s decision 

was plausible. The ERA does not require water to be entirely free from contamination and 

requiring it to be entirely free would undermine administrative and environmental policy. EPA 

must be given flexibility in choosing clean-up activities since it is the leading environmental 

science authority. 

Finally, the district court correctly retained jurisdiction over FAWS’ state law claims for 

negligence and private nuisance. This is a purely discretionary decision by the district court. 

Courts look to judicial economy, convenience, fairness, and comity to determine whether to 

dismiss state law claims, and retention of FAWS’ state tort claims must be viewed under the 

abuse of discretion standard which is highly deferential to the trial court. Each factor cuts in 

favor of retaining the state law tort claims. Further, retaining jurisdiction of those claims avoids 

potential preemption concerns. Thus, the district court did not abuse its discretion and its 

retention of jurisdiction was appropriate. 

STANDARD OF REVIEW 

An appellate court reviews grants of summary judgment de novo, with no particular 

deference to the judgment of the district court. Guerrero-Lasprilla v. Barr, 140 S. Ct. 1062, 1069 

(2020). Agency actions under the Administrative Procedure Act may be set aside when they are 

“arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law.” DOC v. 

New York, 139 S. Ct. 2551, 2567 (2019). A district court's decision whether to exercise 

supplemental jurisdiction after dismissing every claim over which it had original jurisdiction is 

“purely discretionary.” Carlsbad Tech., Inc. v. HIF Bio, Inc., 556 U.S. 635, 639 (2009).  
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ARGUMENT 

 The Comprehensive Environmental Response, Compensation, and Liability Act 

(CERCLA), 42 U.S.C. §§ 9601-9675, also known as Superfund, governs a trust fund used by 

EPA to clean up hazardous waste sites.  

I. The district court did not err when it determined costs were not reimbursable 

because they were neither necessary nor consistent with the National Contingency 

Plan. 

The district court did not err when it determined the $21,500 in costs incurred by FAWS 

in testing and analyzing well water samples of its members’ private drinking water wells are not 

reimbursable as response costs under CERCLA. Determining whether costs are reimbursable is 

specifically governed by 42 U.S.C. § 9607(a)(4)(b), which lays out that:  

Notwithstanding any other provision or rule of law, and subject only to the defenses set 

forth in subsection (b) of this section any person who accepts or accepted any hazardous 

substances for transport to disposal or treatment facilities, incineration vessels or sites 

selected by such person, from which there is a release, or a threatened release which 

causes the incurrence of response costs, of a hazardous substance, shall be liable for any 

other necessary costs of response incurred by any other person consistent with the 

national contingency plan….  

The statute’s determination of who is responsible for costs under CERCLA is further clarified by 

Forest Park National Bank & Trust v. Ditchfield, 881 F. Supp. 2d 949, 977 (N.D. Ill. 2012) 

which asks that a non-governmental plaintiff “show that any costs incurred in responding to the 

release were ‘necessary’ and ‘consistent with the national contingency plan.’”  

In this case, FAWS’ costs were neither necessary nor consistent with the National 

Contingency Plan. As such, neither EPA nor BELCO are responsible for FAWS’ costs, and this 

Court should affirm the lower court’s ruling.  

https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=42-USC-991716523-659168543&term_occur=999&term_src=title:42:chapter:103:subchapter:I:section:9607
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=42-USC-1433276021-659168571&term_occur=999&term_src=title:42:chapter:103:subchapter:I:section:9607
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=42-USC-1433276021-659168571&term_occur=999&term_src=title:42:chapter:103:subchapter:I:section:9607
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=42-USC-1052964649-659168538&term_occur=999&term_src=title:42:chapter:103:subchapter:I:section:9607
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=42-USC-285187505-659168535&term_occur=999&term_src=title:42:chapter:103:subchapter:I:section:9607
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=42-USC-63342472-659168535&term_occur=999&term_src=title:42:chapter:103:subchapter:I:section:9607
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=42-USC-1671247665-659168505&term_occur=999&term_src=title:42:chapter:103:subchapter:I:section:9607
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=42-USC-991716523-659168543&term_occur=999&term_src=title:42:chapter:103:subchapter:I:section:9607
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=42-USC-340323263-659168539&term_occur=999&term_src=
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=42-USC-1433276021-659168571&term_occur=999&term_src=title:42:chapter:103:subchapter:I:section:9607
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=42-USC-1103061929-659168511&term_occur=999&term_src=
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=42-USC-340323263-659168539&term_occur=999&term_src=title:42:chapter:103:subchapter:I:section:9607
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=42-USC-991716523-659168543&term_occur=999&term_src=
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=42-USC-671050504-659168512&term_occur=999&term_src=title:42:chapter:103:subchapter:I:section:9607
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A.  The costs incurred by FAWS were not necessary because there was no nexus 

between the costs and an actual effort to respond and FAWS was engaged in a 

fishing expedition. 

Under 42 U.S.C. § 9601(23), “necessary” actions include those that are used to “assess, 

and evaluate the release or threat of release,” so necessary actions theoretically could include the 

actions that FAWS took and therefore incurred costs from. However, CERCLA does not delve 

further into what makes certain actions, and their costs, necessary.  

Thus, the test to determine whether costs are necessary is found in relevant case law. 

There are no cases on point in the Twelfth Circuit. However, other Circuits have explored this 

question and have generally reached a consensus. The Tenth Circuit in Young v. United States 

394 F.3d 858, 863 (10th Cir. 2005) determined that a cost is necessary when there is "some 

nexus between [it] and an actual effort to respond to environmental contamination." The Fifth 

Circuit, similarly, decided in Amoco Oil Corporation v. Borden, Inc., 889 F.2d 664, 670 (5th Cir. 

1989) that "[t]o justifiably incur response costs, one necessarily must have acted to contain a 

release threatening the public health or the environment." These definitions have become 

controlling.  

However, in Black Horse Lane Assoc., L.P. v. Dow Chem. Corp., 228 F.3d 275, 298 (3d 

Cir. 2000) the Third Circuit further noted that necessary costs did not include those that were 

designed to "oversee[] another private party's legal obligation to [remediate] a property." This 

limitation was designed to help protect the EPA’s authority through CERCLA. Another 

limitation, laid out by the Eighth Circuit in Johnson v. James Langley Operating Company, 226 

F.3d 957, 964 (8th Cir. 2000) is that "testing methods that are scientifically deficient or unduly 

costly cannot be necessary." This ensures that plaintiffs are not inordinately burdening parties 

liable for the costs. Further, the Eight Circuit noted in the same case that "[t]he fiscal 
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reasonableness and scientific validity of the procedures employed in obtaining the results . . . are 

essential to showing that plaintiffs' costs were necessary."  

This legal background is significant in examining Fartown’s case. In January 2018, there 

were two notable low-level readings of NAS-T that were not replicated during later testing. In 

September 2018, EPA issued a Certificate of Completion to BELCO. When Fartown residents 

became aware of this investigation, they requested that the Department of Health sample and test 

drinking water in Fartown. The Department of Health did so in February 2019 and did not detect 

any NAS-T. Fartown residents responded by forming FAWS and retaining Central Laboratories 

to test and analyze samples from their private wells. FAWS is now asking BECLO to reimburse 

these costs. 

These costs were not necessary under either the relevant statutes or the case law. At the 

time that FAWS retained Central Laboratories, further tests were not necessary. The EPA 

considers amounts of NAS-T at or in excess of 10 ppb toxic to humans. Both BELCO and the 

Department of Health had found that there was not 10 ppb of NAS-T in the water, if even any 

measurable amount at all. As such, FAWS cannot prove that there was “some nexus between 

[the cost] and an actual effort to respond to environmental contamination." At the point of the 

testing, there was no indication of any substantial amount of NAS-T in the water, therefore, there 

could not have been an environmental contamination to respond to. To that same point, “[t]o 

justifiably incur response costs, one necessarily must have acted to contain a release threatening 

the public health or the environment.” Amoco Oil Co., 889 F.2d at 670 (5th Cir. 1990). In this 

case, there was no reason for FAWS to have understood that they were acting to contain a release 

threatening the public health or the environment.  
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Instead of acting out of necessity, FAWS conducted a “fishing” expedition. As the Third 

Circuit noted, necessary costs do not include those that are designed to "oversee[] another private 

party's legal obligation to [remediate] a property." In this case, FAWS was not acting out of an 

immediate health or environmental concern but to prompt EPA to order BELCO to act further.  

Objective testing by BELCO and the Department of Health had already concluded that it was 

improbable that there would be any significant or harmful contamination, even despite the “off” 

smell of the water.  

Finally, the costs incurred by FAWS were not necessary from a scientific perspective. 

While the human nose can detect NAS-T in the water at concentrations as low as 5 ppb, NAS-T 

is non-carcinogenic to humans until a concentration of at least 10 ppb, which was calculated by 

the EPA in 1995 with a significant margin of error. In this case, the highest detection of NAS-T 

in Fartown was only 8 ppb, which is even further below the level at which NAS-T is likely 

carcinogenic to humans.  

B.  The costs incurred by FAWS were not consistent with the National Contingency 

Plan because the EPA had already established an appropriate protocol.  

Further, to succeed on a CERCLA cost recovery claim, a plaintiff must demonstrate that 

costs were consistent with the National Contingency Plan (NCP). CERCLA defines the NCP as 

"establish[ed] procedures and standards for responding to releases of hazardous substances, 

pollutants, and contaminants," and lays it out in 40 C.F.R. § 300 Subpart E. Courts have found 

that “[t]he NCP is designed to promote cost-effective measures to protect public health and the 

environment.” Union Pacific Railroad Company v. Reilly Industries 215 F.3d 830, 835 (8th Cir. 

2000).  
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The Tenth Circuit in United States v. Hardage 982 F.2d 1436, 1447 (10th Cir. 1992) 

determined that “[a] plaintiff bears the burden of proving any ‘response costs’ were… consistent 

with the NCP.” Further, the Court stated that “[t]he NCP regulates choice of response actions, 

not costs. Costs, by themselves, cannot be inconsistent with the NCP.” This means that the 

plaintiff’s actions are considered when judging compliance with the NCP, not the actual costs 

themselves.  

Significantly, Union Pacific Railroad Company, 215 F.3d at 837, states that a plaintiff 

cannot recover if they “fail[ed] to substantially comply with the NCP's public participation and 

comment requirements in the selection of the remedial action.” Another limitation presented by 

Young, 394 F.3d 858, 863 (10th Cir. 2005) is that “[w]hile costs for initial investigation and 

monitoring might be compensable if linked to an actual effort to contain or cleanup an actual or 

potential release of hazardous substances, costs incurred solely for litigation are not.”  

In this instance, Fartown residents formed FAWS and conducted testing through Central 

Labs after the EPA had already issued a Certificate of Compliance to BELCO. When FAWS 

informed the EPA as to the results of Central Labs’ testing, the EPA declined to take further 

action because the Consent Decree (“CD”) had limited reopener provisions. To reopen the CD, 

“...new information not previously available or known to EPA [must be] revealed, showing that 

the clean-up plan is no longer protective of human health or the environment; or … new, more 

stringent Regulatory Standards [must be] established that the clean-up plan does not satisfy.” At 

the time of FAWS’ testing, neither of these provisions had been met.  

As such, these costs incurred by FAWS are not consistent with the NCP, as the CD at the 

time could not be reopened either prior to or because of their actions. Therefore, they are not 

reimbursable. It is FAWS’ responsibility to prove that their response costs, and more 
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specifically, FAWS’ actions, were consistent with the NCP. This is not the case. The EPA had 

already determined the CD could not be reopened by these tests as they only demonstrated the 

presence of NAS-T in some wells, and all at low levels.  

Further, though Fartown residents were or should have been aware of the public 

participation and comment period under the community relations plan dictated by 40 C.F.R. § 

300.430, they failed to participate and make their position known as a remedial action was being 

selected. BELCO conducted testing as close as a half-mile away from Fartown between 2016 

and 2017, and residents of Fartown report their water smelling “off” since as early as 2016. As 

Union Pacific Railroad Company, 215 F.3d at 837, states, if a plaintiff “fail[ed] to substantially 

comply with the NCP's public participation and comment requirements in the selection of the 

remedial action.” In this case, the residents of Fartown knew or should have known that a 

CERCLA cleanup in Centerburg might impact their water supply as well.  

Finally, FAWS was not prepared to conduct further remediation on its own after 

completing its testing through Central Labs. In other words, this testing was done to compel EPA 

or BELCO to take action, and if those avenues failed, to prepare for litigation. As such, FAWS’ 

actions were not consistent with the NCP and their costs are not reimbursable.   

II. The district court correctly upheld the EPA’s determination that the ERA meets the 

four requirements to constitute an ARAR, and thus did not err in finding the EPA’s 

reopening of the Consent Decree and ordering further remedial action was proper.  

The district court did not err in finding that the EPA correctly determined that the ERA 

constituted an ARAR, and the EPA was thus obligated to reopen the Consent Decree. The 

district court may only reverse the EPA’s finding that the ERA is an ARAR if that finding was 

arbitrary, capricious, or contrary to law. DOC, 139 S. Ct. at 2567. CERCLA requires that a 

remedial action at least attain the standard set by an applicable or relevant and appropriate 
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regulation. 42 U.S.C. § 9621(d). For a state law such as the ERA to constitute an ARAR, it must 

be: (1) properly promulgated; (2) more stringent than federal standards; (3) legally applicable or 

relevant and appropriate; and (4) timely identified. United States v. Akzo Coatings of Am., 949 

F.2d 1029, 1440 (6th Cir. 1991). Here, the EPA considered these factors in making its 

determination and thus did not act arbitrarily, capriciously, or in contradiction to law. Therefore, 

the district court correctly upheld the EPA’s determination that the ERA satisfies all four of these 

requirements and is an ARAR. Because the ERA is an ARAR, the district court did not err in 

holding that the EPA reopening the Consent Decree and ordering further remedial action was 

proper.  

First, the ERA was properly promulgated. Under CERCLA, the EPA defines a properly 

promulgated law as one “imposed by state legislative bodies and regulations developed by state 

agencies that are of general applicability and are legally enforceable.” 40 C.F.R. § 300.400(g)(4). 

Here, the ERA was drafted by the state legislative bodies and signed by the governor, making it a 

law imposed by the state legislative bodies. The ERA is also of general applicability because it 

applies to all citizens of the state equally without discrimination. Church of Lukumi Babalu Aye 

v. City of Hialeah, 508 U.S. 520, 542-43 (1993). The only remaining issue regarding this 

requirement is whether the ERA is legally enforceable, and it is.  

For an ARAR to be legally enforceable, it must be issued in accordance with state 

procedural laws or standards and be enforceable under state law. NCP, Final Rule, 55 F.R. § 

8746. The ERA was issued in accordance with state laws for constitutional amendment. While it 

does not contain a specific enforcement provision, it is certainly enforceable under state law. The 

Supreme Court has stated that “[w]here a constitution asserts a certain right. . . it speaks for the 

entire people as their supreme law, and is full authority for all that is done in pursuance of its 
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provisions. In short, if complete in itself, it executes itself.” Davis v. Burke, 179 U.S. 399, 403 

(1900).  Here, the ERA asserts a certain right, the “fundamental right . . . to clean water and to a 

healthful environment free from contaminants and pollutants caused by humans.” N.U. Const. art 

1, § 7. Because the ERA asserts a fundamental right, it is a full authority for all that is done in 

pursuance of its provisions and executes itself, establishing its own inherent enforceability.  

Second, the ERA is more stringent than federal standards. A state ARAR is more 

stringent where it is broader in scope than a governing Federal ARAR. Akzo, 949 F.2d at 1443. 

BELCO argues that the ERA is not more stringent because the National Contingency Plan 

(“NCP”) establishes that a remediating party must analyze the “overall protection of human 

health and the environment” and the ERA “essentially mirrors” this language. In actuality, the 

ERA establishes a fundamental right to clean water free from harmful levels of NAS-T as a 

contaminant caused by humans, which is much broader than the NCP’s requirement that the 

overall protection of human health and the environment be considered. 40 C.F.R. § 

300.430(e)(9)(iii).  The ERA establishes a substantive fundamental right to clean water, while 

the NCP merely establishes a procedural requirement that a remediating party analyze whether 

the remedy overall protects human health and the environment, without dictating a specific 

outcome. Further, the NCP is only applicable to discharges of oil or releases of specifically listed 

substances and contaminants, whereas the ERA is applicable to any substance which may cause 

water to be unclean, including those not currently listed in the NCP. N.U. Assembly No. A10377 

4-5 (2020). Thus, the ERA is broader in scope than the NCP and is definitionally more stringent.   

Third, the ERA is relevant and appropriate. To be relevant and appropriate either the 

ERA must both (1) address sufficiently similar problems or situations to those encountered at the 
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CERCLA site and (2) be well-suited to use at the site.1 The relevant factors to consider in 

determining whether the state law addresses sufficiently similar problems or situations and is 

well-suited to use at the site include:  

(i) The purpose of the requirement and the purpose of the CERCLA action; (ii) The 

medium regulated or affected by the requirement and the medium contaminated or 

affected at the CERCLA site; (iii) The substances regulated by the requirement and 

the substances found at the CERCLA site; (iv) The actions or activities regulated 

by the requirement and the remedial action contemplated at the CERCLA site. 

40 C.F.R. § 300.400(g)(2). Here, these factors show that the ERA is relevant and appropriate.  

In Akzo Coatings, the court considered whether a proposed CERCLA remedial action 

would need to comply with a potential ARAR. 949 F.2d 1029. The proposed remedy to toxicants 

released into the ground was soil flushing, which would involve flushing the contaminated soil 

and treating the resultant flushate. Id. at 1419. The court looked to a Michigan statute governing 

discharge of certain substances into groundwater to determine whether the statute would be an 

ARAR the proposed remedy would need to attain. Id. In considering whether the statute was 

relevant and appropriate, the court’s analysis did not separate out “sufficiently similar” and 

“well-situated”, but considered the factors of: (1) the medium regulated, groundwater; (2) the 

type of substance regulated, injurious; and (3) the objective of the statute, protecting 

groundwater from contamination. Id. at 1446.  The court found that each of these factors were 

sufficiently related to the conditions at the CERCLA site and indicated the statute was well-

suited, and thus the statute was both relevant and appropriate to the site. Id. Additionally, the 

 
1 These may constitute a single element, as the regulations refer to them at one point as a single 

element, and at another point as two separate elements. Compare 40 C.F.R. § 300.5 (indicating 

where a requirement is “sufficiently similar” it is inherently “well-suited) with 40 C.F.R. § 

300.400(g) (treating “sufficiently similar” and “well-suited” as two separate elements). The ERA 

satisfies the requirements of either formulation and thus the EPA prevails on this point.  



 

19 

Court indicated that explicit “objective standards are not required under CERCLA for a 

requirement to qualify as an ARAR.” Id. 

Similarly, in United States v. Atl. Richfield Co., the consent decree entered by the court 

considered many state and federal statutes and regulations to determine whether they constituted 

ARARs. 2020 U.S. Dist. LEXIS 172497 (D. Mont. 2020). The consent decree there did not 

explicitly discuss the factors in determining the relevance or appropriateness of a given 

regulation. Id. However, it did find that a state regulation was relevant and appropriate where it 

merely required prevention or control of discharge of harmful drainage waters into the 

groundwater. Id. at *1259 (citing Mont. Adm. R. 17.24.643 (1996)).  

Here, like in Akzo Coatings, the ERA is both relevant and appropriate. The situation at 

the CERCLA site is contamination of groundwater used by nearby state residents, and the ERA 

establishes a fundamental right to clean water. The ERA regulates the medium at issue here, 

groundwater, and also regulates all water in the state, including the facility at issue. Further, the 

purpose of the ERA, clean water for state residents, is relevant to the CERCLA action’s purpose, 

of ensuring that the residents near the site have access to drinking water safe from unreasonable 

levels of NAS-T contamination. Finally, the ERA’s legislative history indicates that the statute 

mandates water be free of contamination or pollution which would make that water harmful to 

consume, meaning the ERA, like the Akzo Coatings statute, governs injurious substances in 

water, and NAS-T is an injurious substance. Thus, based on the factors laid out in the federal 

regulations, the ERA satisfies the requirements for a statute to be relevant and appropriate.  

Additionally, the legislative history of the ERA indicates that it mirrors the general 

requirements set out by the regulation in Atl. Richfield Co.. Both the ERA and that regulation 

require prevention or control of discharge of harmful substances into the groundwater, and both 
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the site in that issue and this site involve harmful substances in groundwater. Because the 

regulation there was found to be relevant and appropriate and the ERA and CERCLA site here 

mirror the circumstances of that consent decree, the ERA must also be relevant and appropriate.  

Finally, the ERA was timely identified. BELCO did not raise this element as an issue at 

the trial court and thus has forfeited the opportunity to raise it here. Springfield v. Kibbe, 480 

U.S. 257, 259 (1987).  To the extent this Court considers whether the ERA was timely identified, 

analysis of this requirement demonstrates that it was. Because the New Union and the EPA do 

not have a State Memorandum of Understanding which would set out specific timeframes for 

identification of potential ARARs and the ERA was promulgated after the ROD was signed, the 

ERA’s requirements must be attained only when determined to be applicable or relevant and 

appropriate and necessary to ensure that the remedy is protective of human health and the 

environment. 40 C.F.R. § 300.430(f). 

Here, the EPA retains discretion to determine whether the ERA’s requirements are 

applicable or relevant and appropriate. The EPA identified the ERA as a potential ARAR within 

two months of its passage, and then formally identified it as an ARAR causing a change in the 

Regulatory Standards under the Consent Decree within four months of its passage. This timeline 

does not indicate any inordinate delay in the EPA’s consideration and subsequent incorporation 

of the ERA. Further, the NCP’s preamble indicates that where there is reason to believe that the 

remedy is no longer protective of health and environment, the remedy will be reviewed for 

protectiveness, including consideration of new requirements. 40 CFR § 300.430; 55 F.R. § 8699. 

Here, the EPA reopened the consent decree because of the 2020 Central Labs test results of the 

Fartown wells, as well as the ERA’s promulgation. The 2020 test results indicate a possibility 

that the remedy of attenuation may no longer be protective of the health of Fartown residents, 



 

21 

and thus the EPA appropriately reviewed the remedy, including its compliance with the ERA. 

Therefore the EPA complied with the timeliness requirements laid out in federal regulations.  

Based on the foregoing, the ERA satisfies each of the four requirements for a state law to 

be an ARAR. Beyond those four requirements, the EPA is obligated to consult with supporting 

agencies to ensure that the list of ARARs is updated as appropriate. 40 C.F.R. § 300.515(h)(2). 

Here, while the EPA was considering whether the ERA was an ARAR it asked the DNR, a 

supporting agency, whether the DNR believed the ERA was an ARAR. The DNR replied that it 

did believe the ERA was an ARAR “where it provides guidance consistent with CERCLA” and 

“not inconsistent with any state or federal regulations.” Here, the above discussion of the third 

factor demonstrates that, the ERA’s requirements are consistent with CERCLA, and there are no 

other state or federal regulations governing NAS-T. Thus, under the DNR’s guidance and the 

EPA’s consideration of the four factors the ERA is an ARAR in the context of the NAS-T 

contamination of the Sandstone Aquifer. 

Thus, because the ERA is an ARAR, the district court correctly held that the EPA’s 

reopening of the Consent Decree and ordering further remedial action was proper. The Consent 

Decree specifically provided that it could be reopened where the clean-up plan does not attain 

newly established, more stringent Regulatory Standards, including ARARs. CD, §§ 1.12, 13.3. A 

remedy “must be modified if necessary to protect human health and the environment,” and newly 

promulgated ARARs contribute to determining if modification is necessary. 40 C.F.R. § 

300.430; 55 F.R. § 8758.  Here, the initial clean-up plan set by the AO does not attain the 

standards set by the ERA because it fails to reduce the level of NAS-T to less than 5 ppb in all 

Fartown wells, and thus reopening the Consent Decree was proper. Further, ordering further 

remedial action was proper because such action is necessary to protect human health under the 
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ERA standards which establish a healthful environment is one free of sufficiently offensive 

odors..  

The determination of whether modification is necessary to further remediate the NAS-T 

contamination of Fartown’s water supply and protect Fartown residents’ health must include 

consideration of the ERA. 55 F.R. § 8666.  The ERA specifically establishes a right to a 

healthful environment, which legislative history indicates is an environment free from 

unhealthful or harmful contaminants caused by humans, including sufficiently offensive odors. 

N.U. Const. art. I, § 7; N.U. Assembly No. A10377, 4-6 (2020). Here, NAS-T is a contaminant 

caused by humans which smells sour or stale to the human nose at concentrations of 5 ppb or 

higher. Thus, the ERA establishes that a healthful environment is one where concentrations of 

NAS-T do not reach 5 or more ppb. The NCP specifically provides an example of an ARAR 

which may require modification of the remedy. Where a new ARAR regarding a chemical 

indicates that the cleanup level selected for the chemical corresponds to a cancer risk of 10-2 

rather than 10-5 as originally thought, the original remedy must be modified because it would 

otherwise result in exposures outside the acceptable risk range that generally defines what is 

protective. 55 F.R. § 8666. Here, the EPA initially established a HAL of 10 ppb for NAS-T, and 

the ERA subsequently indicated that the appropriate level is instead less than 5 ppb. This 

indicates that the level of NAS-T in the Fartown wells under the current remedy of natural 

attenuation, up to 8 ppb, exceeds the acceptable risk range established by the ERA for NAS-T, 5 

ppb. Thus, the EPA was correct to order further remedial action so as to modify the remedy to 

eliminate exposures above the acceptable risk range, through providing bottled water for wells 

showing NAS-T at concentrations of 5-10 ppb, and installing CleanStripping for wells showing 

NAs-T at concentrations exceeding 10 ppb. 
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III. The district court erred when it vacated as arbitrary, capricious or contrary to law 

EPA’s determination that BELCO is not required to install filtration systems for 

every positive NAS-T test in Fartown because the data available to the EPA when it 

issued the UAO did not suggest filtration systems were required, is unnecessary 

under the ERA, and is contrary to administrative and environmental policy. 

Because a challenge was made to an EPA enforcement order under the Administrative 

Procedure Act,  this Court may only reverse the district court’s holding if it finds the Agency’s 

action was “arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with 

law.” Sackett v. E.P.A., 566 U.S. 120, 131 (2012). An agency action is arbitrary and capricious 

when the agency “relied on factors which Congress had not intended it to consider, entirely 

failed to consider an important aspect of the problem, offered an explanation for its decision that 

runs counter to the evidence before the agency, or is so implausible that it could not be ascribed 

to a difference in view or product of agency expertise.” Motor Vehicle Mfs. Assn. of United 

States, Inc. v. State Farm Mut. Automobile Ins. Co., 463 U.S. 29, 43 (1983). When an agency 

makes technical decisions by evaluating complex data, courts must give deference to the 

agency’s expertise, but “also ensure that the agency has considered all of the relevant evidence in 

the record and has acted in the public interest.” U.S. v. Akzo Coatings of America, Inc., 949 F.2d 

1409, 1426. Whether a response action is arbitrary or capricious is determined on the basis of the 

administrative record, and if EPA’s response has a rational basis, it is not arbitrary or capricious. 

Adams v. U.S. E.P.A, 38 F.3d 43, 49 (1st Cir. 1994). EPA’s decision not to require BELCO to 

install filtration systems in Fartown in the UAO was not arbitrary, capricious, or contrary to law 

even considering the ERA because given the available data at the time of the Order, the limiting 

language of the ERA, and administrative and environmental policy considerations, EPA is 

entitled to deference in their clean up actions. 
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A. The facts known to the EPA at the time of the UAO did not suggest installation of 

CleanStripping Filtration systems was needed for every positive NAS-T test on 

Fartownians’ wells especially for concentrations significantly below the HAL. 

         None of the factors under the arbitrary and capricious standard were violated by the EPA. 

First, the EPA relied only on factors Congress had intended in the underlying statutory mandates. 

Under 42 U.S.C § 9621(b)(1), EPA shall select an action that is “protective of human health and 

the environment, that is cost effective, and that utilizes permanent solutions and alternative 

treatment technologies . . . to the maximum extent practicable.” The directives in the UAO 

protect human health because: they address the immediate problem for homes at defined unsafe 

levels of NAS-T, those above 10 ppb; they mandate additional testing to ensure progress on 

concentration reductions; they are cost effective as bottled water will be as effective and less 

expensive than installing filtration systems on every well even those barely above the non-detect 

level; and they require remedies that address wells that are most at-risk with higher 

concentrations of NAS-T without burdening more than necessary. 

Next the EPA considered all important aspects of the problem since they relied on 

FAWS’ testing results, the passage of the ERA, the fact that Fartown is an environmental justice 

community, possible health effects, and odors when the EPA issued the UAO. Nothing in the 42 

U.S.C. § 9621 explicitly states that the contaminant must be entirely removed; the statute 

confines the requirement to the “maximum extent practicable.” The HAL was set at 10 ppb 

decades ago and already considers a significant margin of error so the level of exposure to 

humans is non-toxic. Therefore, anything below 10 ppb is safe to drink.  

The court must look at what was known to EPA at the time and not what EPA failed to 

learn when determining if EPA’s decision was arbitrary and capricious. US v. Atchison, Topeka 

& Santa Fe Rey, 2003 WL 25518047 (E.D. Ca. 2013). For example, in Emhart Industries, Inc. v. 
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New England Container Company, Inc., the court found that EPA’s use of estimates based site 

sampling was not arbitrary and capricious because sufficient data had been collected for the 

estimates. 274 F. Supp. 3d 30, 55 (D. R.I. 2017). Although the case occurred during the RI/FS 

stage and was based on a conservative estimate, the court focused on EPA’s reliance on more 

than one set of data and its willingness to conduct more testing. Id. at 58. Likewise here, EPA’s 

sampling in addition to FAWS’ sampling provided sufficient data to the EPA before 

administering the UAO. Additionally, it was well-documented that NAS-T concentrations at 5 

ppb would have a smell, but the EPA refused for decades to regulate NAS-T more than adopting 

a HAL. EPA’s initial remedy did not fail as it addressed the immediate concern of providing 

bottled water to households with slightly higher NAS-T concentrations in their wells and, if 

necessary, installing filtration on the wells with NAS-T concentrations above the HAL.  

Further, EPA offered evidence to support its decision which was fully noted in the 

administrative record, and their decision was completely reasonable. There were no facts on the 

record to suggest any concentration above non-detect but below 10 ppb would be detrimental to 

human health and the environment such that EPA’s choice not to require a filtration system on 

every household with anything above a non-detect was plainly erroneous. Further, none of the 

testing from BELCO, EPA, or FAWS resulted in concentrations above 8 ppb. Because none of 

the tests revealed significant concentrations or those at 10 ppb or above, EPA had a rational basis 

for concluding filtration systems were unnecessary for every positive well. Because NAS-T is 

not regulated by the EPA, the EPA has no baseline to compare to other than the HAL. However, 

EPA did determine that 5 ppb would be an appropriate standard to require bottled water. EPA 

has specialized knowledge and expertise in groundwater and drinking water contamination and 
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must be given deference to choose their clean-up actions. EPA’s conclusion was plausible and 

was supported by the administrative record.  

FAWS may argue that using bottled water for drinking, cleaning, and bathing is overly 

burdensome and not a viable long-term solution since water contamination could persist for 

decades. While bottled water may be an inconvenience to Fartownians, it is a short-term 

effective solution while concentrations continue to decrease under monitored natural attenuation 

which is the permanent solution. If future monthly testing revealed NAS-T concentrations above 

the HAL, filtration systems would be installed to provide a permanent solution.  

B. The ERA is a valid ARAR but requiring water to be free entirely from contamination is 

not necessary under the ARAR and fails to consider vital administrative and 

environmental policy which gives deference to an agency’s technical expertise. 

The ERA is broad and does not define the minimum level of cleanliness, but the intent 

and purpose of the Amendment is met. According to legislative history, the ERA’s stated 

purpose is to protect public health and the environment by ensuring clean air and water which 

would provide a clear expectation for citizens and businesses that the state values clean water 

free from contamination from humans. Essentially water should not harm humans when 

consumed. Under 42 U.S.C. § 9621(d)(1), remedial actions selected must “at a minimum . . . 

assure[] protection of human health and the environment.” The purposes of the ERA and the 

CERCLA are the same – to protect human health and the environment. 

EPA’s CERCLA actions align with the ERA’s intent when it reopened the CD, sampled 

private wells, supplied bottled water, mandated filtration systems for high NAS-T levels, and 

continued monitoring. Although some wells tested positive for NAS-T, none were at the HAL. 

Neither CERCLA nor the ERA states that protection must be to the greatest extent possible to 

protect human health and the environment; rather CERCLA § 9621 says to the maximum extent 
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practicable. If EPA were to interpret the ERA to require concentrations of every pollutant to be 

at a non-detectable level, it would invalidate all permits under the Clean Water Act, Clean Air 

Act, etc. Such a drastic requirement would impose massive costs on businesses, disincentivize 

full compliance, and stifle economic growth.  

The district court reasoned that because the contamination was not from a well-regulated 

and permitted discharge and the ERA’s purpose was to cover chemicals that had not yet been 

regulated, EPA’s decision not to remove all toxicity is arbitrary and capricious. However, the 

court’s reasoning is short-sighted and would lead to unmanageable enforcement. The court 

concedes that “clean water” would allow some levels of contamination in permitted discharges 

but says this interpretation is unreasonable in these circumstances. Allowing some concentration 

of NAS-T is reasonable because the EPA has already studied this chemical decades ago and 

adopted a HAL at 10 ppb. NAS-T is not regulated, and had EPA determined it was a more 

dangerous chemical in drinking water at levels lower than the HAL, it could have regulated it 

years ago – yet EPA has expressly declined to do so. Moreover, it would be unfeasible to require 

the EPA to ensure that every chemical that was not regulated already by the EPA was at a non-

detectable level in all water. Because EPA has the technical expertise on environmental health 

matters, it must be given discretion to determine what constitutes clean water. 

Case law supports rational interpretation by the EPA to meet state laws and federal 

statutes that have almost identical purposes. For example, in Akzo Coatings, the court ruled the 

Consent Decree did not violate the anti-degradation laws which were considered an ARAR 

because the “EPA’s regulations advance[d] a reasonable approach to the application of 

Michigan’s anti-degradation law.” 949 F.2d 1450. The court recognized that general state goals 

like the anti-degradation law had the “same weight as explicit numerical standards” but the 
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general state goals “may have to be interpreted in terms of a site and therefore may allow more 

flexibility in approach.” Id. at 1441 (emphasis omitted). That court focused on the purpose of the 

anti-degradation law which was to be a remedial action and protective of human health and the 

environment. The purpose of CERCLA’s remedial action is the same – to protect human health 

and the environment. The court held that EPA’s chosen actions for the Consent Decree would 

not be prohibited under state laws since it met those standards. Similarly, like Michigan’s anti-

degradation law, the ERA does not define numerical standards, but based on actions already 

taken by the EPA and BELCO, EPA did not violate the ERA. 

Further, in U.S. v. Burlington Northern R. Co., 200 F.3d 679 (10th Cir. 1999), the court 

held the EPA’s decision not to account for removal of sludge which led to lower cancer risk 

levels was not arbitrary and capricious. The court based its decision on the purpose of the Risk 

Assessment that was done, and the “‘fail[ure] to consider’ the removal of the impoundment 

sludges [was] entirely consistent with the stated purpose of the Risk Assessment—to evaluate the 

site as if no remedial action were taken.” Id. at 690. Like the EPA complying with the purpose of 

the Risk Assessment in Burlington, here the EPA’s actions under the UAO and CD meet the 

stated purpose of the ERA. Therefore, EPA should be allowed flexibility to select appropriate 

clean-up activities and not requiring every well to have a filtration system is reasonable. 

If deference is given to the EPA when it reasoned the ERA was an ARAR, then deference 

must be given when the EPA determined its actions meet the ARAR. The district court here 

admits that “clean water” is best left to the EPA’s regulatory framework. The district erred in 

concluding that EPA did not address removal of illegally discharged chemicals; in fact, EPA did 

explicitly address NAS-T based on current data and known health effects. 42 U.S.C. § 

621(d)(2)(A)(ii) states, the “remedial action shall require a level of standard of control which at 
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least attains Maximum Contaminant Level Goals established under the Safe Drinking Water 

Act . . . where such goals or criteria or relevant” however, here there are no goals or criteria 

surrounding NAS-T. The EPA can only base their decision on known data, and the HAL is the 

only numerical standard it can compare to. 

IV. The district court did not err in its decision to retain jurisdiction over FAWS’ 

remaining state law claims because the decision is one committed to the district 

court’s discretion and it considered the factors governing supplemental jurisdiction.  

 The district court correctly retained jurisdiction over FAWS’ state law claims for 

negligence and private nuisance. A district court may exercise supplemental jurisdiction over 

state law claims which form part of the same case and controversy.2 The district court may 

decline to exercise supplemental jurisdiction only if (1) the claim raises a novel or complex issue 

of State law, (2) the claim substantially predominates over the claim or claims over which the 

district court has original jurisdiction, (3) the district court has dismissed all claims over which it 

has original jurisdiction, or (4) in exceptional circumstances, there are other compelling reasons 

for declining jurisdiction. 28 U.S.C. § 1367(c). The district court must determine whether or not 

to dismiss the state law claims with consideration for the principles of judicial economy, 

convenience, fairness, and comity which underlie the supplemental jurisdiction doctrine. United 

Mine Workers v. Gibbs, 383 U.S. 715, 726 (1966); City of Chi. v. Int'l College of Surgeons, 522 

U.S. 156, 172-73 (1997). Here, each principle supports the district court’s retention of 

jurisdiction.  

 
2 FAWS does not dispute the district court’s initial ability to exercise supplemental jurisdiction.  

If this Court considers that issue, FAWS’ state tort claims that BELCO’s contamination of the 

Sandstone Aquifer constituted negligence and private nuisance plainly form part of the same 

case and controversy as the federal claims, as those also focused on BELCO’s contamination of 

the Aquifer. Thus, the district court was able to exercise supplemental jurisdiction.  
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 As an initial matter, the district court’s determination of whether or not to retain 

jurisdiction over state court claims is “purely discretionary.” Carlsbad Tech., Inc., 556 U.S. at 

639. Thus, this Court reviews the district court’s retention of FAWS’ state tort claims under the 

abuse of discretion standard, which is a highly deferential standard. Courts of Appeals typically 

only reverse discretionary decisions by a trial court where the trial court has made an error of 

law, such as a failure to consider relevant factors, consideration of irrelevant factors, or where 

the record fails to support the reasoning of the judge. Koon v. United States, 518 U.S. 81, 100 

(1996). Here, analysis of each relevant factor demonstrates that the district court has not abused  

its discretion and thus its decision to retain jurisdiction must be affirmed.  

The first of the four factors to consider in determining whether to dismiss supplemental 

state claims is judicial economy. Here, both the district court and the parties have expended 

substantial resources in the proceedings of the case, including discovery related to FAWS’ state 

law tort claims. If the district court were to dismiss the state tort claims, its resources expended 

as to those claims would be wasted, and the state court where FAWS refiles its state tort claims 

would have to redundantly expend its own resources. The district court acknowledged this in its 

decision to retain jurisdiction and found there would be greater efficiencies in trying FAWS’ 

state law tort claims itself, so it has adequately considered the first of these four factors. 

Though the district court did not explicitly address the second of the four factors, 

convenience, in its decision, this factor concerns many of the same circumstances as judicial 

economy. The court and the parties have expended substantial resources throughout the course of 

the case, and it would be more convenient to avoid duplication of those efforts. Further, whether 

this Court alters the terms of the current Consent Decree or lets the terms stand, the district court 

will retain jurisdiction to enforce some version of the Consent Decree. If the state law tort claims 
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are dismissed here and brought in state court, the state court may make a ruling inconsistent with 

the Consent Decree, resulting in the cost and inconvenience of relitigating the state court’s ruling 

and briefing complicated questions of preemption. Thus, the factor of convenience weighs 

heavily in favor of the district court’s retention of jurisdiction, which is tacitly considered by the 

district court in its discussion of both the efficiencies of retaining jurisdiction and the risk of 

inconsistencies between state and federal rulings regarding the Consent Decree.   

The third factor, fairness, similarly supports the district court’s retention of jurisdiction. 

Courts have recognized that forum-shopping and claim-splitting are to be avoided whenever 

possible. Bolivar v. Pocklington, 975 F.2d 28, 32 (1st Cir. 1992); Katz v. Gerardi, 655 F.3d 

1212, 1217 (10th Cir. 2011). Here, FAWS originally filed its action in federal court, and it would 

be a tacit endorsement of forum-shopping to permit FAWS to dismiss its state court claims at 

this juncture. While FAWS stated that it brought the action in federal court to avoid contentions 

of “claim splitting,” that statement included an admission that its other claims were closely 

related to the CERCLA claims. If the district court were to dismiss the state court claims so that 

FAWS could refile in state court, there would be a possibility of inconsistent results between the 

state court’s rulings on the state law claims and the district court’s rulings on the CERCLA 

claims, which would be unfair to all involved parties.  

 The fourth factor, comity between state and federal courts, supports retention of 

jurisdiction as well. Comity refers to the mutual recognition the courts offer towards each other 

with regard to judicial acts. Comity, Black’s Law Dictionary (11th ed. 2019). Comity also 

underlies one of the statutory reasons a district court may decline supplemental jurisdiction, 

where a claim raises a novel or complex issue of State law, out of respect for state courts. Here, 

comity and the language of CERCLA itself militate in favor of the district court’s retention of 
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jurisdiction. Congress specifically provided that federal courts have jurisdiction to review 

challenges to removal or remedial action where the challenge arises under a relevant and 

appropriate state law. 42 U.S.C. § 9613(h). While it is true that the Gibbs Court indicated in 

dictum that when “federal claims are dismissed before trial . . . the state claims should be 

dismissed as well,” 383 U.S. at 726, a number of federal courts have found that this is not an 

ironclad rule, and have retained jurisdiction after dismissal of federal claims, see Financial Gen. 

Bankshares v. Metzger, 680 F.2d 768, 773 (D.C. Cir. 1982) (collecting cases).  

Further, while Gibbs indicated that “[n]eedless decisions of state law should be avoided 

both as a matter of comity” and to “procure a surer-footed reading of applicable law,” 383 U.S. 

at 726, the Court here will not make needless decisions of state law. FAWS argues that this case 

calls for interpretation of the ERA, and that the ERA’s interaction with state tort claims is novel 

or complex. While true that some courts have held that declining to exercise supplemental 

jurisdiction is particularly warranted when the case calls for an interpretation of a state 

constitution, Doe v. Sundquist, 106 F.3d 702, 708 (6th Cir. 1997), the district court here is not 

interpreting the ERA. The legislative history of the ERA indicates that it does not alter already 

existing rights, either retroactively or proactively, but merely allows the courts to fill gaps in 

statutory frameworks while the legislature attempts to regulate substances which are not 

regulated by the current statutory framework. S.B. A02137, 2020 Leg. (N.U. 2020). The ERA 

does not modify the right to sue for private nuisance or negligence, it merely allows courts to 

consider claims concerning substances not already regulated by state law, and thus there are no 

novel issues of State law concerning those tort claims. Additionally, the district court has already 

answered questions regarding the interplay of the ERA and CERCLA, further belying any 

concern that the ERA creates novel issues of state law. 
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Further, FAWS’ own claims bely a finding that comity weighs against retention of 

jurisdiction. FAWS’ demands further remediation of the Sandstone aquifer and installation of 

CleanStripping on select Fartown wells as remedies for its negligence and private nuisance 

claims. These demanded remedies contradict the UAO as entered by the EPA, meaning their 

demanded remedies challenge the remedial actions ordered by the EPA. FAWs argues that the 

ERA is a relevant and appropriate state law, and that the ERA may impact evaluation of its 

nuisance claim as potentially being nuisance per se. Thus, FAWS implicitly concedes that its 

challenge to the UAO arises under a relevant and appropriate state law, the ERA, and must 

concede that this court has jurisdiction over FAWS’ tort claim as a challenge to the UAO.  

In the alternative, the district court should retain jurisdiction of FAWs’ state law tort 

claims to avoid concerns of preemption. Gibbs indicates that retention of supplemental 

jurisdiction is particularly appropriate for application of preemption principles, and the Supreme 

Court has held that federal statutes and regulations can preempt state tort suits. Williamson v. 

Mazda Motor of Am., Inc., 562 U.S. 323, 330 (2011). Where a state law claim would stand as an 

obstacle to the accomplishment and execution of the purposes and objectives of a federal law, it 

is preempted. Id. Here, CERCLA explicitly provides that in selecting a remedy the EPA is to 

consider a number of factors, is not required to select a “most protective” remedy, and that courts 

must uphold the selected remedy unless the objecting party can demonstrate that the remedy’s 

selection was arbitrary and capricious. 42 U.S.C. §§ 9613, 9621; see also Frey v. EPA, 751 F.3d 

461 (7th Cir. 2014), cert. denied, 574 U.S. 993 (2014). If the UAO already required remediation 

to the level FAWS desires, FAWS would have no need to pursue separate remedial action. Thus, 

FAWS’ requested remedies must go above and beyond the UAO’s required remedies and 
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therefore conflict with the UAO. Thus, the UAO would preempt FAWS’ requested remedies, and 

the district court’s retention of jurisdiction is particularly appropriate here.  

The district court, whether implicitly or explicitly, considered each of the jurisprudential 

and statutory factors concerning supplemental jurisdiction. FAWS cannot demonstrate that there 

was any legal error in the district court’s consideration of those factors. Thus, there is no 

indication that the district court abused its discretion in retaining supplemental jurisdiction of 

FAWS’ state law tort claims, and the court’s decision to retain jurisdiction must be affirmed.  

CONCLUSION 

For these reasons, this Court should affirm the district court’s determination that the costs 

incurred by FAWS are not reimbursable, that the ERA constitutes an ARAR according to the 

EPA, and that the district court properly retained jurisdiction over FAWS’ remaining state tort 

law claims. This Court should reverse the district court’s decision to vacate EPA’s determination 

that BELCO is not required to install filtration systems in Fartown as arbitrary, capricious, or 

contrary to law. 
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