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Jurisdictional Statement 

 The United States District Court for the District of New Union entered summary 

judgment and denied FAWS’ motion to dismiss and remand in consolidated cases 17-CV-1234 

and 21-CV-1776 on June 1, 2022. The district court had jurisdiction over the CERCLA claims 

under 28 U.S.C. § 1331, as they arise under federal law, over EPA’s decisions under 5 U.S.C. § 

702, as final agency actions, and over FAWS’ state law claims under 28 U.S.C. § 1367, as state 

law claims arising out of the same case or controversy. The United States Court of Appeals for 

the Twelfth Circuit has jurisdiction to hear this appeal under 28 U.S.C. § 1291, which grants 

courts of appeal jurisdiction over all final decisions issued by district courts.  

Statement of the Issues 

1. Did the District Court err when it determined that costs incurred by FAWS in sampling, 

testing and analyzing well water samples of its members’ private drinking water wells are 

not reimbursable as response costs under CERCLA? 

2. Did the District Court err when it upheld EPA’s determination that the ERA constitutes 

an ARAR, and, accordingly finding that EPA’s reopening the Consent Decree based on 

that ARAR and ordering further remedial action in the UAO was proper? 

3. Did the District Court err when it vacated as arbitrary, capricious or contrary to law 

EPA’s determination that BELCO is not required to install filtration systems in Fartown 

despite the existence of the ERA? 

4. Did the District Court err in retaining jurisdiction over FAWS’ remaining state law tort 

claims after resolving the federal claims? 
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Statement of the Case 

I. NAS-T Contamination, the BELCO Action, and EPA’s Remediation Decisions 

 Between 1973 and 1998, Appellant Better Living Corporation (“BELCO”) manufactured 

Nitro-Acetate Titanium (“NAS-T”) at a factory (the “Facility” or “Site”) in the town of 

Centerburg in the state of New Union. Record at 4-5. BELCO produced NAS-T as part of its 

production of LockSeal, a sealant patented by BELCO and produced by combining NAS-T with 

an activation agent. Id. In 1998, BELCO closed the Facility in order to produce NAS-T more 

efficiently in another part of New Union, but retained the Facility property for storage and other 

uses. Id. at 5.  

 NAS-T was identified as a probable human carcinogen in the 1980’s and the 

Environmental Protection Agency (“EPA”) used various medical studies to establish a Health 

Advisory Level (“HAL”) of 10 parts per billion (“ppb”) below which NAS-T is non-toxic to 

humans in drinking water. Id. at 6. EPA developed this HAL using a “significant margin of 

error” to safeguard human health and NAS-T is not even detectable by smell below 5 ppb. Id. 

NAS-T continues to be an unregulated contaminant; it is not covered by the Safe Drinking Water 

Act nor is EPA generally monitoring it in drinking water. Id.  

 In January 2015, following reports of sour smelling water, the Centerburg County 

Department of Health (“DOH”) conducted testing in the publicly owned and treated Centerburg 

Water Supply (“CWS”). Id. at 5-6. Following test results between 45 and 60 ppb in the CWS, the 

DOH advised Centerburg residents to stop drinking tap water on September 17, 2015 and 

BELCO began supplying bottled water to Centerburg residents. Id. at 6. The matter was then 

investigated by the New Union Department of Natural Resources (“DNR”) before being referred 

to EPA in January 2016. Id.  
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 Pursuant to a partnership with EPA, BELCO investigated the contamination and 

discovered a plume of NAS-T in the Sandstone Aquifer—which feeds the CWS—caused by 

spills and an unlined lagoon at the Facility. Id. As part of this investigation, BELCO installed 

three lines of soil monitoring wells progressively further south and downgradient within the 

Sandstone Aquifer. Id. at 7. Finding that the line of wells installed 1.5 miles south of Centerburg 

returned no detectable amounts of NAS-T, EPA required no further wells be installed. Id. This 

last line of wells was a half mile north of Fartown, a community of 500 to the south of 

Centerburg and downgradient within the Sandstone Aquifer whose residents also receive water 

from the aquifer via private wells. Id. at 5, 7.  

Because the $45 million cost of pumping and treating the aquifer itself would not be 

feasible, BELCO’s remedial investigation and feasibility study (“RI/FS”) recommended 

excavation of soils at the Facility and filtration of the CWS. Id. at 6-7. After considering the 

RI/FS findings and public comments, EPA issued a Record of Decision (the “ROD”) in June 

2017 and selected a cleanup plan for the Facility. Id. On June 30, 2017, EPA sued BELCO in 

Case No. 17-CV-1234 (the “BELCO Action”), and shortly thereafter entered a Consent Decree 

(the “CD”) adopting the cleanup remedy selected in the ROD. Id. This Court determined the CD 

to be fair and reasonable, approving it on August 28, 2017. Id. No citizens of Fartown or 

Centerburg objected at any point in the process. Id. 

Upon BELCO’s completion of the cleanup actions in line with the CD, EPA would issue 

BELCO a Certificate of Completion (“COC”). Id. at 7. However, even after the issuance of a 

COC, EPA has the authority to reopen the CD and order BELCO to carry out further remediation 

under the following circumstances: (1) where EPA receives information “not previously 

available or known” to it demonstrating the original cleanup plan is “no longer protective of 
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human health or the environment; or (2) when “new, more stringent Regulatory Standards are 

established” in light of which the original cleanup plan proves insufficient. Id. Regulatory 

Standards are defined in the CD to include “applicable or relevant and appropriate requirements 

(‘ARARs’) under CERCLA.” Id. 

BELCO completed the necessary remediation actions pursuant to the CD. These actions 

included implementation of the CleanStripping water filtration system at the CWS public well in 

September 2017, excavating contaminated soil from the vicinity of the unlined lagoon at the Site 

(completed December 2017), and sampling of monitoring wells on a monthly basis. Id. at 7-8. 

After these actions and multiple non-detects of NAS-T, EPA granted the COC to BELCO in 

September 2018. Id. at 8.  

II. The Environmental Rights Amendment (ERA) and Reopening the Consent Decree 

In November 2020, New Union added the Environmental Rights Amendment (“ERA”) to 

its state constitution. Id. The ERA states: “Each and every person of this State shall have a 

fundamental right to clean air and clean water and to a healthful environment free from 

contaminants and pollutants caused by humans.” N.U. Const. Art. I, § 7. During debate on its 

passage, the ERA’s sponsor identified it as a gap-filling law that would potentially allow for 

action on contamination of an otherwise unregulated substance that might “cause some type of 

harm.” Addendum at 6. Citing the potential public health danger of a new yet unregulated 

contaminant, the sponsor emphasized the importance of the ERA’s “self-executing” fundamental 

right to clean air and water that would allow agencies or courts to take action on harmful 

contamination. Id. However, the sponsor was careful to note that “clean water” means 

“nonharmful,” rather than free of any substances, given the beneficial additives also present in 

water. Id. at 4-5. He specifically stressed that, under the ERA, “clean” refers to water that will 
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“not do injury” to those who consume it. Id. Additionally, when presented with a separate 

hypothetical regarding offensive smells from “trash trains,” the sponsor indicated that the right to 

be free of offensive smells already exists in New Union, but would be further strengthened and 

codified by the ERA. Id. at 5-6.  

In accordance with state law, the ERA was passed through the state legislature, signed by 

the governor, and it succeeded as a ballot measure with overwhelming support of more than 70% 

of the popular vote. Record at 8. In reply to EPA’s inquiry from the prior month, New Union’s 

DNR in February 2021 stated that “EPA should identify the ERA as an ARAR where it provides 

guidance consistent with CERCLA and where it is not inconsistent with any state or federal 

regulations.” Id. at 9. 

Considering the ratification of the ERA to be a new Regulatory Standard under the CD 

and having received DNR’s recommendation that the ERA be considered an ARAR under 

CERCLA, EPA re-opened the CD in March 2021 and ordered BELCO to execute further 

remedial actions. Id. Over BELCO’s objection that the ERA did not constitute an ARAR 

warranting reopening the CD, EPA issued the Universal Administrative Order (“UAO”) in June 

2021 requiring BELCO to take the following remedial actions: (1) conduct monthly sampling of 

50 private wells, chosen by EPA, in Fartown; (2) supply bottled water to households whose wells 

showed NAS-T concentrations of 5 to 10 ppb until testing demonstrated results of 4 ppb or less; 

and (3) only install CleanStripping water filtration on wells with sampling results in excess of 10 

ppb. Id. Before EPA issued the UAO to BELCO, FAWS filed a written request to EPA seeking it 

to order BELCO to install CleanStripping at any private well testing positive for NAS-T or 

conduct other remedial acts to remove any amount of NAS-T from the residential wells. Id. 

Installing CleanStripping is extremely expensive, costing up to $4,500 per household. Id. at 16. 
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EPA rejected this request because all prior testing showed that Fartown had no wells with NAS-

T concentrations above the 10 ppb HAL or even above 8 ppb. Id. at 9-10. It should be noted that 

throughout this timeline, EPA thoroughly documented its findings and justifications, including 

those related to reopening the CD, in its administrative record. Id. 

III. FAWS’ Intervention 

 The monitoring wells that BELCO installed closest to Fartown returned consistent 

nondetects after their placement in late 2016 and early 2017, with the only exception being 

detects of 5 and 6 ppb—around half the HAL limit of 10 ppb—in January 2018. Id. at 8. In 

February 2019, at the request of Fartown residents, DOH tested five wells in Fartown and 

detected no NAS-T. Id. Nevertheless, several residents requested EPA perform similar testing in 

May 2019, but given the lengthy record of consistent nondetects, EPA declined. Id.  

Seven months after that refusal, in December 2019, 100 Fartown residents formed 

Fartown Association for Water Safety (“FAWS”) and paid $21,500 to conduct their own testing 

and analyses of drinking water wells in Fartown. Id. After taking 3 samples from each of 75 

wells, that testing returned 120 nondetects, 51 results below 5 ppb, and 54 results between 5 and 

8 ppb. Id. As of testing done in July 2021, no wells have ever tested above 8 ppb. Id. at 10. 

FAWS brought its self-initiated test results to EPA in May 2020 requesting the CD be reopened. 

Id. at 8. EPA again denied because the detections of NAS-T were so low and the reopener 

provisions of the CD so narrow. Id.  

 FAWS moved to intervene in the BELCO action and filed a separate suit—21-CV-1776 

(the “FAWS Action”)—against BELCO in August 2017, more than six years after DOH testing 

began in Centerburg. Id. at 10. The district court granted the motion to intervene on September 

24, 2021, and the cases were then consolidated. Id. Discovery was completed on the CERCLA 
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claims on December 30, 2021, the parties moved and cross-moved for summary judgment on 

those claims, and FAWS moved to dismiss remaining state law claims if the federal claims were 

resolved by motion. Id. The district court entered judgment for BELCO on FAWS’ claim for 

testing costs, for EPA in its decision to reopen the CD, and in favor of FAWS regarding EPA’s 

decision not to require filters on wells in Fartown, which was accordingly vacated. Id. The court 

then exercised its discretion to retain jurisdiction over FAWS’ remaining state law claims and 

denied the motion to dismiss. Id.  

Summary of Argument 

 The district court was correct in finding that BELCO was not liable for costs FAWS 

incurred in conducting its own testing and sampling, as well as in deciding that the ERA 

constituted an ARAR sufficient to reopen the CD. However, the district court erred in deciding 

that EPA’s decision not to require CleanStripping on wells in Fartown was contrary to law. 

Finally, the district court did not abuse its discretion in retaining jurisdiction over FAWS’ state 

law claims.  

 First, FAWS is not entitled to recover its testing and sampling costs because, when the 

costs were incurred, its investigation was not tied to the cleanup and was unauthorized and 

duplicative of EPA’s prior efforts. Under CERCLA, a plaintiff can recover its response costs if, 

inter alia, those costs are “necessary” and “consistent with the national contingency plan.” 

Louisiana-Pacific Corp. v. Beazer Materials & Servs., Inc., 811 F. Supp. 1421, 1423-34 (E.D. 

Cal. 1993). Costs that are not closely tied to an actual cleanup, unapproved by EPA, or 

duplicative of an EPA investigation are typically deemed unnecessary to avoid allowing the 

imposition of double costs on a third party through unsanctioned private investigations. Id. at 

1425-26; Young v. United States, 394 F.3d 858, 863 (10th Cir. 2005). Here, FAWS conducted its 
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testing while uninvolved in the cleanup and after EPA had decided that existing monitoring was 

sufficient. EPA had also declined to conduct additional sampling in Fartown, making 

investigation costs duplicative and unnecessary under CERCLA. The district court properly 

concluded that allowing FAWS to pass those costs onto BELCO was not permissible under 

CERCLA, and this Court should affirm that conclusion.  

 Second, the ERA constitutes a state ARAR for CERCLA purposes because it satisfies the 

requisite elements for ARARs outlined by the Sixth Circuit in United States v. Akzo Coating of 

Am., 949 F.2d 1409 (6th Cir. 1991) (“Akzo”) and aligns with EPA’s regulations related to 

CERCLA. Moreover, as EPA and DNR are agencies with relevant expertise, their determinations 

in terms of whether the ERA is an ARAR merit deference. Chevron U.S.A., Inc. v. NRDC, 467 

U.S. 837 (1984).  

 Third, EPA’s determination that BELCO was not required to install CleanStripping 

filtration systems on Fartown’s wells is a reasonable one in light of the significant deference 

afforded to an executive branch agency’s decision making. Although EPA did not choose the 

most expensive or comprehensive remediation plan desired by FAWS, that does not mean that 

the agency’s decision was arbitrary, capricious, or contrary to law in violation of the 

Administrative Procedure Act. 5 U.S.C. § 706(2)(A).  

Finally, the district court did not abuse its discretion in retaining jurisdiction over FAWS’ 

remaining state law claims. District courts have wide discretion in deciding to retain jurisdiction 

over state law claims, and jurisdiction should be retained when significant time and energy has 

been invested in a case, economy and fairness weigh in favor of retention, and no novel state law 

issues are presented. Newport, Ltd. v. Sears, Roebuck & Co., 941 F.2d 302, 307-08 (5th Cir. 

1991). In this case, the district court has already expended significant effort and become 



 

9 

intimately familiar with the facts over the course of five years of litigation. FAWS’ request for 

relief also presents potential conflicts with the CD if adjudicated elsewhere and there are no 

novel issues of state law raised by FAWS’ simple tort claims, even following the passage of the 

ERA. As such, the district court properly retained jurisdiction and this Court should hold that 

retention was not an abuse of discretion. 

Argument 

I. BELCO Is Not Liable for FAWS’ Testing Costs Because Those Costs Were 

Unauthorized and Duplicative of EPA’s Previous Investigation, Rendering them 

Unnecessary Under CERCLA 

 

 After years of consistent nondetects in the wells closest to Fartown, further nondetects in 

DOH’s tests of Fartown wells, and EPA’s decision not to conduct additional testing, FAWS 

nevertheless contracted for its own expensive sampling of 75 wells in Fartown. Now, FAWS 

requests that BELCO be held responsible for those costs under CERCLA. As the district court 

correctly found, those costs were incurred while FAWS was not involved in the remediation and 

FAWS’ sampling was both unauthorized and duplicative of EPA’s prior investigations. 

Therefore, they were neither necessary nor recoverable under CERCLA.  

 To recover response costs under CERCLA, a plaintiff must establish that (1) the site in 

question is a “facility” as defined by CERCLA; (2) the defendant is a responsible party; (3) there 

has been a release or there is a threatened release of hazardous substances; and (4) the plaintiff 

has incurred costs in response to the release or threatened release. 42 U.S.C. § 9607(a); 

Sycamore Indus. Park Assocs. v. Ericsson, Inc., 546 F.3d 847, 850 (7th Cir. 2008). The plaintiff 

also must show that costs incurred are “necessary” and “consistent with the national contingency 

plan.” Young v. United States, 394 F.3d 858, 863 (10th Cir. 2005).  
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To be necessary, costs must be closely tied to an actual cleanup of hazardous 

contamination to avoid the possibility of one party unilaterally dumping the costs of its unrelated 

actions onto someone else. Id. Costs, including investigation costs, incurred in preparation for 

litigation are not necessary and not recoverable absent a showing that they are tied to the actual 

cleanup. Id. at 865. When an otherwise uninvolved third party incurs investigation costs for the 

purpose of bringing litigation to enforce responsibilities under an existing consent decree, those 

costs are not closely tied to an actual cleanup and are not recoverable. See Wilson Road Dev. 

Corp. v. Fronabarger Concreters, Inc., 209 F. Supp. 3d 1093, 1115-16 (E.D. Mo. 2016).  

 Additionally, “‘investigative costs incurred by a private party after the EPA has initiated 

a remedial investigation, unless authorized by the EPA’ are not considered necessary because 

they are ‘duplicative’ of the work performed by EPA.” United States v. Iron Mountain Mines, 

Inc., 987 F. Supp. 1263, 1272 (E.D. Cal. 1997) (quoting Louisiana-Pacific Corp. v. Beazer 

Materials & Servs., Inc., 811 F. Supp. 1421, 1425 (E.D. Cal. 1993)) (string citations omitted). 

Once a party has notice that EPA is conducting an investigation and has not authorized that party 

to conduct any additional investigation, any costs incurred by that party in an investigation are 

not recoverable. See Louisiana-Pacific, 811 F. Supp. at 1425-26; see also Krygoski Const. Co. v. 

City of Menominee, 431 F. Supp. 2d 755, 766 (W.D. Mich. 2006) (finding costs unnecessary and 

unrecoverable when plaintiff “did not undertake its testing and sampling activities pursuant to 

any government order” and the government had “never ordered Krygoski to do anything” amid a 

concurrent EPA remediation effort).  

This bar to duplicative investigations ensures that it is not possible to double the 

investigation costs passed on to a third party without consent or notice. Louisiana-Pacific, 811 F. 

Supp. at 1425-26. It is immaterial whether the investigating party acted reasonably or in good 
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faith, id., and the fact that EPA later requests and uses data from a duplicative investigation does 

not retroactively make that investigation necessary, Iron Mountain Mines, 987 F. Supp. at 1272. 

As a question of fact, a determination that certain costs were not necessary and recoverable is 

reviewed under a “clearly erroneous” standard. United States v. Hardage, 982 F.2d 1436, 1447-

48 (10th Cir. 1992).  

Here, the costs at issue were incurred after BELCO had already conducted its RI/FS 

investigation and EPA had decided that the existing monitoring was sufficient—all while FAWS 

was uninvolved in the cleanup of NAS-T. There was no existing cleanup underway in Fartown 

and BELCO had been conducting monthly testing under EPA’s direction for well over two years. 

In that time, the line of wells closest to Fartown had returned no detectable NAS-T save for two 

detections at roughly half the HAL in January 2018—nearly two years before FAWS’ sampling 

took place. As such, EPA consciously chose to conduct no further investigation and there was no 

existing cleanup in Fartown at the time. Additionally, no residents of Fartown objected to the 

RI/FS, Proposed Plan, or CD while those processes were ongoing despite the opportunity for 

public comment. 

Notwithstanding these consistent nondetects, DOH agreed to test five Fartown wells in 

February 2019 and likewise found no detectable NAS-T. Forging ahead in the face of this 

evidence that no further investigation was necessary, Fartown residents asked EPA to order 

BELCO to test Fartown’s wells in May 2019. EPA declined citing the repeated nondetects. Thus, 

at that time the residents of Fartown explicitly knew that any investigation they conducted was 

both unauthorized by EPA and surplus to the existing monitoring required by the CD. They 

continued undeterred in anticipation of the instant litigation. 
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 In December 2019, FAWS was formed and retained Central Laboratories, Inc. to test 

wells in Fartown for NAS-T at a cost of $21,500. Though over half of the results returned 

nondetects and none of the samples returned a NAS-T concentration above the HAL, FAWS 

again asked EPA to order further investigations in May 2020. Reasoning in part that the low 

levels of NAS-T did not warrant such an investigation, EPA again declined in June 2020. FAWS 

then intervened in the BELCO Action and brought suit separately to recover the costs of its 

investigations.  

 The fact that FAWS was not involved in the remediation efforts at the time of the 

sampling forecloses its ability to recover under CERCLA because the investigation was not 

“closely tied” to the existing cleanup. Young, 394 F.3d at 863. FAWS undertook the testing after 

EPA declined to do so multiple times, with a clear end goal of bringing litigation against BELCO 

for additional remediation. Costs incurred in an attempt to compel action under an EPA-ordered 

consent decree are unnecessary if the party incurring them has not been directly involved in the 

remediation efforts. See Wilson, 209 F. Supp. 3d at 116. No residents of Fartown objected to the 

CD when it was entered, nor were any of them parties to the original BELCO Action. As such, 

while FAWS may be involved in the cleanup now, the situation at the time of sampling 

necessitates a finding that testing costs were unnecessary and unrecoverable.  

FAWS argues that these costs were necessary because the sampling returned detectable 

amounts of NAS-T, but they misconstrue the issue. Like the investigation in Louisiana-Pacific, 

FAWS’ well sampling occurred after it knew EPA was investigating—in this case through the 

monitoring included in the CD—necessarily making any other investigation duplicative. As in 

Krygoski, “the government never ordered [FAWS] to do anything,” barring recovery for FAWS’ 

investigation, regardless of its results. Krygoski, 431 F. Supp. 2d at 766. Additionally, as the 
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district court explained, the fact that the testing returned some low levels of NAS-T and was later 

used by EPA is immaterial to a determination of whether the costs were necessary at the time 

they were incurred. See Iron Mountain Mines, 987 F. Supp. at 1272. To allow FAWS to recover 

its testing costs under CERCLA would be to open the door to double recoveries for any 

uninvolved party that undertakes testing not reasonably supported by the evidence. See 

Louisiana-Pacific, 811 F. Supp. at 1425. Such a result would frustrate the spirit of the statute and 

undermine its directive that remediation be “cost-effective.” Id. 

Ultimately, the district court correctly identified that the central issue with respect to 

FAWS’ testing costs is one of timing by finding that, when they were incurred, those costs were 

not necessary under CERCLA. FAWS was neither part of EPA’s existing monitoring and 

remediation efforts under the CD, nor authorized to conduct its own investigation. Therefore, 

FAWS cannot foist the costs of its unsanctioned and duplicative investigation onto BELCO after 

the fact, and it was not clear error for the district court to deny recovery of FAWS’ unnecessary 

costs. Accordingly, this Court must affirm. 

II. The ERA is a Valid ARAR Under CERCLA Because It Meets the Requisite ARAR 

Elements and the Determinations of EPA and DNR Warrant Deference 

 

The case at bar presents both federal and state interpretations of what can be considered 

an ARAR. In CERCLA Section 121(d), the phrase “applicable or relevant and appropriate” 

appears several times. 42 U.S.C. § 9621(d). Therefore, this topic is rooted in statutory text. 

Regarding the statutory question of whether the ERA is an ARAR under CERCLA, EPA does 

not assert that Congress has “directly spoken to the precise question at issue.” Chevron at 842. 

Although CERCLA provides no more clarity about ARARs than the statute’s text already does, 

“the question for the court is whether the agency’s answer is based on a permissible construction 

of the statute.” Id. at 843. According to “Step 2” of Chevron analysis, “a court may not substitute 
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its own construction of a statutory provision for a reasonable interpretation” provided by the 

agency when Congress has implicitly delegated authority to that agency. Chevron at 844. Here, 

Congress delegated the responsibility of defining ARARs to the executive branch and hence, 

EPA. Through the rigorous process of notice-and-comment rulemaking, EPA produced 

definitions for “applicable” and “relevant and appropriate” in 40 C.F.R. § 300.5, as described 

above.  

Opposing EPA’s view, BELCO asserts that the ERA is not an ARAR; however, 

BELCO’s interpretation, unlike EPA’s, does not warrant the benefit of Chevron deference or 

other forms of judicial deference. Admittedly, EPA’s interpretation about ARARs depends on its 

own regulations, such as 40 C.F.R. § 300.5, as opposed to the CERCLA statute itself. In light of 

that fact, BELCO might argue that EPA is not entitled to Chevron deference because the core 

ambiguity in this case could be seen as one dealing with regulations rather than statutes. Even if 

that is the case, this Court can and should uphold EPA’s ARAR interpretation based on Auer 

deference. Auer v. Robbins, 519 U.S. 452, 461 (1997) (holding that an agency’s interpretation of 

its own regulation is “controlling unless plainly erroneous or inconsistent with the regulation.”). 

BELCO cannot plausibly argue that EPA’s determination that the ERA is an ARAR is plainly 

erroneous or inconsistent with CERCLA-related regulations. 

 Alternatively, BELCO might try to point to the lower court’s references to a weaker form 

of deference than Chevron deference. Citing U.S. v. Mead, the District Court noted that EPA is 

entitled to a degree of deference in interpreting what should classify as an ARAR under 

CERCLA. See United States v. Mead Corp., 533 U.S. 218, 228 (2001). Deference based on the 

degree of persuasiveness of an interpretation is known as Skidmore deference. Id. at 221. The 

amount of deference will “depend upon the thoroughness evident in its consideration, the validity 
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of its reasoning, its consistency with earlier and later pronouncements, and all those factors 

which give it power to persuade, if lacking power to control.” Id. at 228 (quoting Skidmore v. 

Swift & Co., 323 U.S. 134, 140 (1944)). It should be recognized though that Skidmore deference 

only applies to agency interpretations that do not carry the force of law. Mead, 533 U.S. at 237 

(holding “that Chevron left Skidmore intact and applicable where statutory circumstances 

indicate no intent to delegate general authority to make rules with force of law[.]”). Since EPA 

did not subject its ARAR interpretation to the rigors of notice and comment rulemaking (5 

U.S.C. § 553) or a formal adjudication (5 U.S.C. § 554), it could be argued that EPA’s ARAR 

determination is simply agency guidance (5 U.S.C. § 553(b)(A)), which lacks the force of law. In 

that case, a reviewing court should only make use of somewhat weaker Skidmore deference 

rather than stronger Chevron deference. Yet, even if this Court agrees that Skidmore is the 

correct standard to apply, EPA’s interpretation should still be upheld. After all, EPA did not 

arbitrarily decide that the ERA should be classified as an ARAR. Rather, it consulted with the 

state of New Union’s DNR, which recommended that EPA classify the ERA as an ARAR. 

EPA’s consultation with DNR should be seen as fulfilling multiple Skidmore factors, such as 

thoroughness and consistency.  

The legislative history of the ERA provides strong support for DNR’s interpretation. The 

Senate Report makes clear that the ERA is meant to serve as a regulatory gap-filler between 

existing statutes and regulations. Mr. Wright, the ERA’s sponsor, identified the risk posed if 

private companies develop new substances capable of harming the people of New Union. In the 

1970s, BELCO, a private company, created LockSeal as a new substance. It took several years 

before the scientific community determined that LockSeal’s primary chemical, NAS-T, was a 

probable human carcinogen. Mr. Wright emphasized the need to guard against the threat of 
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unregulated substances that ultimately cause harm to people and the environment and explained 

how the ERA carries out that function. Referring to a currently unregulated contaminant, he said: 

“if . . . it is discovered at some point in the future to cause some type of harm . . . then this 

amendment would fill that gap and help to ensure that no one suffers until such a time as a law is 

passed to encompass that scenario or substance.” Addendum at 6. The NAS-T in LockSeal is not 

a hypothetical contaminant, but it remains an unregulated one. The ERA helps ensure that the 

people of New Union do not have to suffer through harm until specific laws are passed to 

regulate substances like NAS-T. BELCO claims that the ERA is not self-executing and needs to 

be accompanied by “further legislative or regulatory action.” Record at 14. In light of the 

legislative history, BELCO’s argument is easily refuted. Mr. Wright specifically said that as a 

fundamental right, the ERA “would be self-executing and so would not require further definition 

in regulation or statute.” Addendum at 6. The District Court was thus correct in unequivocally 

concluding that the ERA is self-executing.  

As established by the Sixth Circuit, “a state environmental requirement or standard 

constitutes a state ARAR to which the remedy must comply if it is (1) properly promulgated, (2) 

more stringent than federal standards, (3) legally applicable or relevant and appropriate, and (4) 

timely identified.” United States v. Akzo Coating of Am., 949 F.2d 1409, 1440 (6th Cir. 1991). 

The first three elements seem to be more important than the fourth. To be considered properly 

promulgated, measures must be laws “imposed by state legislative bodies” or “regulations 

developed by state agencies that are of general applicability and are legally enforceable.” Id.; 40 

C.F.R. § 300.400(g)(4). Even if a measure lacks “specific numerical standards” or “any 

implementing regulations[,]” it can still qualify as an enforceable ARAR. Azko, 949 F.2d at 

1442. Regarding stringency, the Akzo court looked to EPA language in proposed rulemaking (53 
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Fed. Reg. at 51435) related to the National Contingency Plan that reads: “Where no Federal 

ARAR exists for a chemical, location, or action, but a State ARAR does exist, or where a state 

ARAR is broader in scope than the Federal ARAR, the State ARAR is considered more 

stringent.” Azko, 949 F.2d at 1443. To be considered “applicable,” the requirement needs to 

“specifically address a hazardous substance, pollutant, or contaminant, remedial action, location, 

or other circumstances found at a CERCLA site.” 40 C.F.R. § 300.5 (2022). However, a 

requirement can be deemed “relevant and appropriate” if it addresses “problems or situations 

sufficiently similar to those encountered at the CERCLA site” such that the requriement’s “use is 

well suited to the particular site.” Id. Thus, a valid measure can be relevant and appropriate 

without being directly applicable. See id.  

In Ohio v. E.P.A., 997 F.2d 1520 (D.C. Cir. 1993), the court applied Chevron deference 

when it upheld EPA’s chosen definition of promulgation, which included general applicability 

and legal enforceability. Ohio v. E.P.A., 997 F.2d 1520, 1527 (D.C. Cir. 1993). Here, the District 

Court held that the self-executing ERA is of general applicability and thus properly promulgated. 

Accordingly, the first Akzo element is satisfied. Since there is no analogous amendment or 

legislation providing such comprehensive environmental protection at the federal level of the 

United States, the ERA is certainly more stringent than federal standards. The second element 

from Akzo is also fulfilled. With respect to the third element in Akzo, the above analysis of the 

ERA’s legislative history demonstrates that the ERA is legally relevant and appropriate. 

The reasoning in support of the ERA is crystal clear in the legislative history. In acting on 

its delegation of authority from New Union’s legislature, DNR should be credited for “the 

validity of its reasoning.” Skidmore, 323 U.S. at 140. Since DNR is a state agency with 

“environmental expertise,” it is “entitled to ‘some deference’ with regard to questions” about its 
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“area of expertise.” See Arizona v. City of Tucson, 761 F.3d 1005, 1014 (9th Cir. 2014). Since it 

adopted DNR’s well-reasoned recommendation, which can be afforded some deference in line 

with the persuasive authority of Arizona v. City of Tucson, EPA should be viewed as having 

satisfied the Skidmore factor of validity for its ARAR interpretation. 

III. EPA’s Decision Not to Order BELCO to Install Water Filtration Systems on 

Fartown Wells Was Sufficiently Well-Reasoned 

 

EPA’s determination that BELCO was not required to install CleanStripping filtration 

systems on Fartown’s wells is a reasonable one in light of the significant deference afforded to 

an executive branch agency’s decision making. Although EPA did not choose the most 

expensive or comprehensive remediation plan desired by FAWS, that does not mean that the 

agency’s decision was arbitrary, capricious, or contrary to law in violation of § 706(2)(A) of the 

APA.  

In Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402 (1971), the Supreme 

Court explained that to make a finding that an agency choice was not arbitrary, capricious, or 

contrary to law, a court “must consider whether the decision was based on a consideration of the 

relevant factors and whether there has been a clear error of judgment.” Citizens to Preserve 

Overton Park, Inc. v. Volpe, 401 U.S. 402, 416 (1971). Signaling what would come to be known 

as “hard look” review, the Court added: “Although this inquiry into the facts is to be searching 

and careful, the ultimate standard of review is a narrow one. The court is not empowered to 

substitute its judgment for that of the agency.” Id. In the later case of Motor Vehicle 

Manufactuers Association of U.S., Inc. v. State Farm Mutual Automobile Insurance Co., 463 

U.S. 29 (1983), the Supreme Court described the scenarios where an agency action would be 

arbitrary and capricious: “if the agency has relied on factors which Congress has not intended it 

to consider, entirely failed to consider an important aspect of the problem, offered an explanation 
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for its decision that runs counter to the evidence before the agency, or is so implausible that it 

could not be ascribed to a difference in view or the product of agency expertise.” Motor Vehicle 

Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983). On the other 

hand, a reviewing court will “uphold a decision of less than ideal clarity if the agency’s path may 

reasonably be discerned.” Id. (quoting Bowman Transp. Inc. v. Arkansas-Best Freight Sys., 419 

U.S. 281, 286 (1974)). These binding precedents set by the Supreme Court indicate a highly 

deferential standard to EPA’s reasoned judgments; that deference should extend to include 

EPA’s decision not to order BELCO to install CleanStripping on Fartown’s wells. 

With respect to comparing options for remedies, there are nine evaluation criteria that an 

agency like EPA should consider. 40 C.F.R. § 300.41(e)(9)(iii) (2022). Yet not all of the criteria 

are given equal weight. Ohio, 997 F.2d at 1531. “Overall protection of human health and the 

environment and compliance with ARARs (unless a specific ARAR is waived) are threshold 

requirements that each alternative must meet in order to be eligible for selection.” 40 C.F.R. § 

300.430(f)(1)(i)(A). Although financial cost is not a threshold criterion, it is one of five 

balancing criteria. 40 C.F.R. § 300.430(f)(1)(i)(B). FAWS could argue that because cost is 

subordinate to the essential criteria of overall human health and environmental protection, EPA 

was obligated to install CleanStripping filtration systems on private wells in Fartown due to the 

existence of the ERA. 

 However, the remedy selection process is more nuanced than FAWS may prefer it to be. 

Remedial actions “shall be cost-effective” so long as they satisfy the threshold criteria of overall 

protection of human health and the environment as well as compliance with ARARs. 40 C.F.R. § 

300.430(f)(1)(ii)(D). To determine cost-effectiveness, the following balancing criteria need to be 

weighed to assess overall effectiveness: “long-term effectiveness and permanence[;] reduction of 
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toxicity, mobility, or volume through treatment[;] and short-term effectiveness.” Id. It is vital to 

note that “[a] remedy shall be cost effective if its costs are proportional to its overall 

effectiveness.” Id. As long as the remedial measures in EPA’s UAO to BELCO protect overall 

human health and the environment and comply with the ERA as an ARAR, they can and should 

be cost-effective. Since the HAL is 10 ppb and no readings in Fartown showed NAS-T levels 

higher than 8 ppb, the remedial directive in the UAO to supply qualifying households with 

bottled water is certainly more cost-effective than installing CleanStripping systems, which cost 

as much as $4,500 per household, on Fartown’s private wells. In terms of cost-effectiveness, 

then, the claim that EPA’s decision was arbitrary, capricious, or contrary to law is 

unsubstantiated.  

 A reviewing court should not engage in de novo review of the scientific pros and cons of 

proposed remedies related to hazardous substances. United States v. Akzo Nobel Coatings, Inc., 

990 F. Supp. 892, 896 (E.D. Mich. 1998). Such a court should investigate “errors of procedure 

and serious omissions of substantive evidence” rather than “reformulating a scientific clean-up 

program developed over the course of months or years.” Id. Here, EPA has abided by the 

procedural requirements of the APA and the substantive requirements of CERCLA. 

IV. The District Court Did Not Abuse Its Discretion In Retaining Jurisdiction Over 

FAWS State Law Claims Because the Court Invested Significant Time and Effort 

Into the Case and Those Claims Presented No Novel Issues of State Law 

  

 Having resolved the above federal claims, the district court then exercised its discretion 

under 28 U.S.C. § 1367 to retain jurisdiction over FAWS’ state law claims against BELCO for 

negligence and nuisance. Because of the years of time and effort already expended by the district 

court, the potential for proceedings inconsistent with the CD, and the fact that negligence and 

nuisance present no novel issues of state law, the district court opted not to dismiss the state law 
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claims. The standard of review for retaining jurisdiction over state law claims is abuse of 

discretion, and a review of the factors at issue shows that the court did not abuse its discretion by 

keeping hold of the state law claims. Parker v. Scrap Metal Processors, Inc., 468 F.3d 733, 738  

(11th Cir. 2006). Accordingly, this Court should affirm.  

 Federal courts can hear state law claims that “are so related” to the federal claims at issue 

that the two constitute “the same case or controversy under Article III of the United States 

Constitution.” 28 U.S.C. § 1367(a). This pendent jurisdiction can extend even to situations where 

the federal claims in a case have been resolved and courts weigh “values of judicial economy, 

convenience, fairness, and comity” to decide whether to retain jurisdiction over related state 

claims. Carnegie-Mellon Univ. v. Cohill, 484 U.S. 343, 350 (1988) (citing United Mineworkers 

of Am. v. Gibbs, 383 U.S. 715, 726-27 (1966)). This “doctrine of flexibility” allows courts to 

evaluate the retention of state law claims “in the manner that most sensibly accommodates a 

range of concerns and values.” Id.  

 While courts will often decline to retain state law claims following the resolution of the 

related federal claims, that rule “is neither absolute nor automatic.” Newport Ltd. v. Sears, 

Roebuck & Co., 941 F.2d 302, 307 (5th Cir. 1991). Instead, “district courts ‘enjoy wide latitude 

in determining whether or not to retain jurisdiction over state claims when all federal claims have 

been extinguished.’” Hall v. Greystar Mgmt. Servs. LP, 179 F. Supp. 3d 534, 536 (D. Md. 2016) 

(quoting Shanaghan v. Cahill, 58 F.3d 106, 110 (4th Cir. 1995)). In fact, when none of the Gibbs 

factors of judicial economy, convenience, fairness, and comity weigh against retention, courts 

have even found it to be an abuse of discretion not to retain the state claims. Newport, 941 F.2d 

at 308. As the district court concluded, that is the case here. 
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Finally, while federal courts avoid retaining jurisdiction over cases that present novel or 

complex issues of state law, “generally, state tort claims are not considered novel or complex.” 

Parker, 468 F.3d at 743. Additionally, because of the overlap common between federal 

environmental laws and state nuisance actions, “the plaintiff would ordinarily be expected to try 

them all in one proceeding,” militating against dismissing pendent state law claims. Id. at 747. 

FAWS’ nuisance and negligence claims present exactly such a case.  

 In the case at bar, the district court properly determined that the Gibbs factors weighed in 

favor of retaining jurisdiction and that FAWS’ claims did not present novel issues of state law. 

The district court had already invested years into the BELCO action, approved and then 

reopened the CD related to NAS-T contamination, and completed significant discovery before 

deciding the motions and cross-motions for summary judgment. Because FAWS’ only remaining 

claims are straightforward nuisance and negligence claims arising from facts familiar to the 

district court, it was not an abuse of discretion to retain jurisdiction over those claims.  

 In Hall, a district court exercised its discretion to retain state law claims despite the fact 

that discovery had not even started and no trial date was set because the court had already had 

the case for more than two years and was “intimately familiar” with the controversy. Hall, 179 F. 

Supp. 3d at 537. Similarly, in Parker, the Eleventh Circuit reversed a district court’s 

discretionary decision not to retain jurisdiction over nuisance and negligence claims in a 

CERCLA action, citing in part the “substantial judicial resources” already committed to a four-

year-old case. Parker, 468 F.3d at 746.  

Here, the district court had already been involved in BELCO’s cleanup of the Facility for 

four and a half years and completed discovery on the CERCLA claims before hearing motions 

and cross-motions for summary judgment. The court had already solicited public comment on 
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the CD, approved it, and has now reopened it—which will likely require further proceedings and 

potential judicial monitoring. Though FAWS argues that further discovery is needed on its state 

law claims, that does not negate the “tremendous amount of work” that has already been 

completed by the district court including, presumably, significant overlapping discovery. 

Additionally, FAWS’ request that BELCO install Cleanstripping on wells detecting NAS-T—an 

issue implicated in the UAO, the CD, and this Court’s ultimate decision on both—could 

potentially lead to a state court ordering actions inconsistent with the provisions of the CD if 

tried separately. Noting these concerns, in the interest of judicial economy, fairness, 

convenience, and comity, the district court exercised its discretion to retain jurisdiction over 

FAWS’ state law claims.  

FAWS’ remaining argument that the ERA makes its tort claims inherently novel is not 

supported by the case law nor by the ERA itself. First, as discussed above, state torts related to 

CERCLA claims are neither novel nor should they be expected to be tried separately. Parker, 

468 F.3d at 473, 476. Further, the ERA does not materially affect the outcome of FAWS’ tort 

claims. Because so few of the Fartown wells returned NAS-T detections at all, and none have 

ever exceeded 8 ppb, FAWS’ claims involve levels of NAS-T contamination below the HAL and 

where the consequences do not rise above simply a sour smell. As such, FAWS’ rights are 

unchanged by the ERA, and its passage—as the district court concluded—is unlikely to have any 

substantial effect on the outcome of the tort claims.  

The sponsors of the ERA defined clean water as water that can be consumed “without 

any harm,” while explicitly disclaiming that clean water meant H2O free of any other substances. 

Additionally, when presented with a hypothetical regarding the implications of the ERA to 

individuals experiencing foul smells, the ERA’s sponsor explained that those individuals already 
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have a right to seek redress for such an issue. As such, the ERA does nothing to change the 

analysis in a straightforward tort case involving non-harmful water or unpleasant smells. Given 

that no wells in Fartown have tested above 8 ppb, below the EPA’s HAL that builds in a 

“significant margin of error” for safeguarding human health, the primary consequence of the 

traces of NAS-T in Fartown is a sour smell. Accordingly, the ERA does not affect FAWS’ 

remaining state law claims and its passage does not magically create a novel or complex issue of 

state law. Thus, the district court is more than competent to adjudicate FAWS’ nuisance and 

negligence claims.  

Considering that such substantial time, effort, and investment has gone into—and will 

continue to go into—the BELCO Action, and that FAWS’ tort claims present no novel or 

complex issues of state law despite the passage of the ERA, the district court did not abuse its 

discretion in deciding to retain jurisdiction over the remaining state law claims. This Court 

should accordingly affirm.  

Conclusion 

 For the foregoing reasons, this Court should affirm the district court’s determinations that 

BELCO is not liable for any costs incurred by FAWS in testing and sampling Fartown’s wells, 

and that the ERA constitutes an ARAR making EPA’s decision to reopen the Consent Decree 

proper. This Court should reverse the district court’s determination that EPA’s decision not to 

require CleanStripping on Fartown wells was contrary to law and enter judgment in favor of 

EPA. Finally, this Court should find that the district court did not abuse its discretion in retaining 

jurisdiction over FAWS’ state law claims. 
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