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JURISDICTIONAL STATEMENT 

Fartown Association for Water Safety (“FAWS”) appeals from an Order denying its 

motion for summary judgment against BELCO for its CERCLA cost recovery claim and denying 

its motion to dismiss state law claims against BELCO, entered on June 1, 2022 by the United 

States District Court for the District of New Union, for the No. 17-CV-1234 and No. 21-CV-

1776. FAWS, BELCO, and EPA each file interlocutory appeals from different parts of the 

district court’s order. The district court exercised subject-matter jurisdiction over the CERCLA 

claim under 28 U.S.C. § 1331 and FAWS’ state law claims under 28 U.S.C. § 1337. The United 

States Court of Appeals for the Twelfth Circuit has jurisdiction over this appeal under 28 U.S.C. 

§ 1291. A grant of summary judgment is “final.” Bullard v. Blue Hills Bank, 575 U.S. 496, 506 

(2015). 

STATEMENT OF ISSUES PRESENTED 

I. Did the District Court err in its determination that the costs incurred by FAWS in 

sampling, testing, and analyzing well water samples of its members’ private drinking 

water wells are reimbursable as response costs under CERCLA? 

II. Did the District Court err when it upheld EPA’s determination that the ERA constitutes 

an ARAR, and accordingly find that EPA’s reopening the Consent Decree based on that 

ARAR and order further remedial action in the UAO was proper?  

III. Did the District Court err when it vacated as arbitrary, capricious, or contrary to EPA's 

determination that BELCO is not required to install filtration systems in Fartown despite 

the existence of the ERA? 

IV. Did the District Court err in retaining jurisdiction over FAWS’ remaining state law tort 

claims after resolving the federal claims? 
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STATEMENT OF THE CASE 

I. The Sandstone Aquifer is the primary water source for the Town of Centerburg and 
community of Fartown in the State of New Union.  

Groundwater in the Sandstone Aquifer lies about 300 feet beneath the surface of both 

Centerburg and Fartown. Record at 5. Due to the area's natural sloping geography, groundwater 

in the aquifer flows south from Centerburg to Fartown. Id. Fartown is a rural community of 

approximately 500 residents two miles south of Centerburg. Id. The EPA has classified Fartown 

as an environmental justice community based on socio-economic conditions. Id. Fartownians get 

their water from private drinking wells which pump water up directly from the Sandstone 

Aquifer. Id. The water is not treated before flowing through residents’ taps. Id. Meanwhile, 

Centerburg water is regulated by the Centerburg Water Supply, a publicly owned facility which 

treats water through a filtration process before distributing it to Centerburgers. Id.  

II. BELCO produces and improperly disposes of NAS-T, a hazardous chemical. 

In 1972, Better Living Corporation (“BELCO”) patented a sealant coating which contains 

Nitro-Acetate Titanium, a chemical known as NAS-T that is liquid at room temperatures. Id. In 

the mid-1980s, a variety of medical studies showed NAS-T to be a probable human carcinogen. 

Id. at 6. Based on these studies, EPA adopted a Health Advisory Level (“HAL”) for NAS-T in 

drinking water of 10 parts per billion (“ppb”), although the human nose can detect NAS-T in 

drinking water at concentrations as low as 5 ppb where it produces a sour or stale smell. Id. 

There are no other state or federal regulations related to NAS-T, and EPA is not monitoring 

NAS-T as an “unregulated contaminant” in drinking water. Id. 

In the 1980s and 1990s, BELCO stored wastewater containing NAS-T in unlined lagoons 

on the Centerburg property. Id. This contaminated water did not stay in BELCO’S unlined 
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lagoons, however. The contamination eventually infiltrated the groundwater and created a plume 

of NAS-T in the Sandstone Aquifer. Id.  

III. BELCO and EPA investigate the extent of contamination and reach a Consent 
Decree. 
By 2013, NAS-T had infiltrated the Sandstone Aquifer. Id. Centerburg residents 

complained that their water smelled “sour” or “off,” prompting the Centerburg County 

Department of Health (“DOH”) to test the town’s water. Id. Tests in 2015 found that water in the 

Centerburg Water Supply had between 45 and 60 ppb NAS-T. Id. The DOH notified Centerburg 

residents to stop drinking their tap water and BELCO voluntarily began supplying all 

Centerburgers with bottled water. Id. No efforts were made to notify Fartownians that NAS-T 

was identified upstream from their wells.  

Investigation of the NAS-T plume in the Sandstone Aquifer was eventually referred to 

the EPA. Id. The EPA, in turn, entered into an agreement with BELCO under which BELCO 

would provide bottled water to Centerburgers while investigating the extent of the NAS-T 

contamination. Id. By January 2017, BELCO had installed three successive lines of monitoring 

wells progressively further from Centerburg and closer to Fartown. Id. at 7. The final line of five 

wells were installed approximately half a mile north of Fartown. Id. Initial tests at these five 

wells found no detectable amounts of NAS-T. Id. EPA concluded that it had reached the end of 

the NAS-T plume, did not require additional testing wells, and did not require remediation of the 

plume. Id. Instead, EPA and BELCO entered into a Consent Decree under which BELCO 

provided filtration for Centerburg’s water supply and was exempt from any further remediation 

requirements unless the Consent Decree was reopened. Id. The two grounds upon which EPA 

could reopen the Consent Decree were:  
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1) where new information not previously available or known to EPA is revealed, 
showing that the cleanup plan is no longer protective of human health or the 
environment; or 
 
2) where new, more stringent Regulatory Standards are established that the 
cleanup plan does not satisfy.  
 

Id. For the second condition, Regulatory Standards include “applicable or relevant and 

appropriate requirements under CERCLA” (‘ARARs”). Id. 

BELCO continued to conduct monthly sampling of the monitoring wells installed during 

the Centerburg investigation. Id. In January 2018, five months after the approval of the Consent 

Decree, NAS-T was detected in the final line of wells, a half-mile north of Fartown. Id. at 8. 

Despite the evidence that the NAS-T plume in the Sandstone Aquifer was migrating south 

towards Fartown, EPA issued a Certificate of Completion. Id.  

IV. After insufficient remediation effort, Fartown discovers its water is contaminated 
with NAS-T. 

Some Fartownians swear that the water from their private wells has occasionally smelled 

“off” since at least 2016. Id. In 2017, upon becoming aware of the entry of the Consent Decree, 

Fartownians immediately requested that the DOH sample and test their drinking water for NAS-

T contamination. Id. In February 2019, the DOH tested five private drinking water wells in 

Fartown but did not detect NAS-T. Id. Unconvinced by the small sample size, a group of 

Fartownians asked EPA to conduct further testing in Fartown. Id. EPA declined. Id. 

 Frustrated by the inaction of EPA, a group of Fartown residents took matters into their 

own hands and formed the Fartown Association for Water Safety (“FAWS”). Id. FAWS 

compiled $21,500 and retained Central Laboratories, Inc. (“Central Labs”) to test their private 

wells. Id. Central Labs took 225 samples. Id. The results showed about half of the samples had 

no detectable level of NAS-T contamination, about a quarter had levels in the 1 to 4 ppb range, 

and another quarter had detections in the 5 to 8 ppb range. Id. Proof of NAS-T contamination in 
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hand, FAWS again asked EPA to reopen the Consent Decree and order further investigation of 

their wells. Id. EPA initially declined, but then reversed course, reopening the Consent Decree in 

March 2021. 

V. EPA reopens the Consent Decree to require further remediation. 

EPA provided several factors behind the decision to reopen the Consent Decree. Id. at 9. 

First, EPA cited the Central Labs tests paid for by FAWS which showed NAS-T in nearly half of 

Fartown wells. Id. EPA was concerned about the carcinogenic effects of this contamination. Id. 

Second, EPA cited the Environmental Rights Amendment (“ERA”) recently adopted into the 

New Union Constitution. The ERA states:  

“Each and every person of this State shall have a fundamental right to clean air 
and clean water and to a healthful environment free from contaminants and 
pollutants caused by humans.” 
 

Id. at 8. EPA deemed the ERA to be an ARAR, which qualifies as a change in the 

Regulatory Standards that provides a basis to reopen the Consent Decree. Id. at 9. Finally, 

EPA cited the fact that Fartown is an environmental justice community. Id. 

Following the reopening of the Consent Decree, FAWS requested EPA to order 

BELCO install filtration on each residential well that tested positive for NAS-T or take 

other remedial actions sufficient to remove NAS-T entirely from their water supply. Id. 

EPA declined and instead ordered BELCO to sample private wells in Fartown, supply 

bottled water to any Fartownian whose well returned a positive result for NAS-T, and 

continue monitoring Fartown’s wells. Id. Meanwhile, BELCO refused to comply with 

any further remediation, contesting the reopening of the Consent Decree on the grounds 

that the ERA did not legally constitute an ARAR. Id. In the wake of BELCO’s inaction, 

EPA began supplying water to Fartownians whose wells tested positive for NAS-T in 
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excess of 5 ppb and started monitoring those wells through monthly sampling. Id. at 10. 

EPA also issued a Unilateral Administrative Order (“UAO”) seeking to compel BELCO 

to undertake the additional remedial activities it determined were necessary. Id. at 9. 

Additional sampling beginning in July of 2021 confirmed the continued presence 

of NAS-T in Fartown’s drinking water. Id. at 10. Approximately 55 percent of samples 

have had undetectable levels of NAS-T, 25 percent of samples have had NAS-T in the 1 

to 4 ppb range, and 20 percent of samples have had NAS-T in the 5 to 8 ppb range. Id.  

VI. Proceedings below. 

This case arises out of two separate actions. The first was filed by EPA against BELCO 

to enforce the UAO (“the BELCO Action”). Id. FAWS filed a motion to intervene in this action, 

arguing that EPA’s UAO is arbitrary, capricious and contract to law under the Administrative 

Procedures Act for its failure to comply with the ERA. Id. The second action was brought by 

FAWS against BELCO seeking cost recovery under CERCLA for the $21,500 FAWS spent on 

testing and analysis. Id. FAWS also alleges state tort claims of negligence and private nuisance 

against BELCO for contamination of the Sandstone Aquifer. Id. Both actions were filed in 

federal district court. Id. FAWS expressly stated in its complaint that it brought both of its 

actions in federal court due to the pendency of the BELCO Action, the federal court’s 

jurisdiction over the closely related CERCLA claims, and to avoid any contentions of claim 

splitting. Id. FAWS has made it clear that it intended to seek dismissal of its state law claims 

from federal court once the CERCLA claims were resolved so that it could litigate its state law 

claims in state court. Id.  

On cross-motions for summary judgment, the district court considered four issues: 1) 

whether CERCLA entitled FAWS to recover $21,500 against BELCO as a response cost; 2) 
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whether EPA could reopen the Consent Decree based on its determination that the ERA 

constituted an ARAR; 3) whether EPA’s determination that BELCO need not install 

Cleanstripping technology on residential wells in Fartown testing below 10 ppb was arbitrary 

and capricious under the APA; and 4) whether the remaining state law claims should be heard in 

state or federal court. Id. at 11-18. 

The district court determined 1) that FAWS could not recover $21,500 from BELCO for 

its investigatory costs; 2) the EPA had properly determined that the ERA was an ARAR for 

purposes of reopening the Consent Decree and enforcing the UAO; 3) EPA acted arbitrarily and 

capriciously in determining that filtration technology was not needed in Fartown; and 4) that the 

remaining state law claims should be heard in federal court. Id. at 13-18. This appeal followed. 

Id. at 2. 

SUMMARY OF THE ARGUMENT 

The district court erred in holding that FAWS' costs are not reimbursable as response 

costs under CERCLA. The court was correct in upholding the EPA’s determination the ERA is 

an ARAR, and in finding the EPA’s decision not to require BELCO to install filtration systems 

in Fartown private wells was arbitrary and capricious. Finally, the court erred in asserting 

jurisdiction over FAWS’ state law claims.  

Costs incurred by FAWS to uncover NAS-T contamination in Fartown are reimbursable 

as response costs under CERCLA because they were necessary and consistent with the national 

contingency plan (“NCP”). FAWS’ response costs were necessary because they were not 

duplicative of EPA actions and were closely tied to the actual cleanup of hazardous releases. 

FAWS’ investigation led EPA to reopen the Consent Decree and enact additional remedial 

actions.  
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Furthermore, FAWS’ response costs are “consistent with the NCP” because they 

facilitated a “CERCLA-quality cleanup.” See PMC, Inc. v. Sherwin-Williams Co., 151 F.3d 610, 

617 (7th Cir. 1998). Allowing recovery of FAWS’ response costs promotes CERCLA’s principle 

aims, to promote the timely cleanup of hazardous waste sites and ensure the costs of such 

cleanup efforts are paid for by those responsible for the contamination. Burlington Northern & 

Santa Fe Ry. Co. v. United States, 556 U.S. 599, 602 (2009).  

Next, the district court appropriately upheld the EPA’s determination the ERA constitutes 

a state ARAR, which qualifies as a regulatory standard sufficient to reopen the Consent Decree 

and require BELCO’s compliance with further NAS-T remediation under the Unilateral 

Administrative Order (UAO). The ERA satisfies all four requirements necessary to qualify as an 

ARAR. First, it has been “properly promulgated” because it applies to all citizens of New Union 

and was passed by the state legislature, governor, and ballot measure. Second, the Amendment 

provides more stringent protections beyond federal regulations by creating a constitutional right 

to clean water and clean air free from human-caused contaminants for all New Union citizens. 

Third, the ERA is “relevant and appropriate” to the remedial action selected, because the 

amendment’s purpose directly applies to Consent Decree’s relevant chemical substance (NAS-

T), location (in New Union), and environmental medium (groundwater). Finally, EPA identified 

the ERA as a state ARAR in a timely manner and applied it to the Consent Decree based on 

thorough consideration and consultation with relevant state authorities.  

The district court was also correct in finding EPA’s decision not to require BELCO to 

install filtration systems in Fartown wells was arbitrary and capricious, because it did not comply 

with New Union’s state ARAR and was based on inadequate assessment of NAS-T’s toxicity. 

Under the APA, deference to an administrative agency decision may be inappropriate if the 
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action “failed to consider an important aspect of [a] problem.” Motor Vehicle Mfrs. Ass'n v. State 

Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983). EPA’s decision not to order BELCO to install 

filtration systems in Fartown below 10 ppb failed to consider the obligations it has to ensure 

citizens’ right to “clean water and clean air” set forth in the ERA is fulfilled by the remediation 

plan. See N.U. CONST. art 1, § 7. Furthermore, while deference to an agency is warranted in 

technical decisions, EPA’s assertion that filtration is not needed to prevent harm is unsupported 

by any technical evidence related to Fartown’s non-drinking water usages and long-term 

impacts. In addition, EPA relied on insufficient forty-year-old medical studies as the basis for its 

assessment of NAS-T’s toxicity, and failed to conduct independent testing of Fartown wells to 

ensure the data upon which its decision was based was of “sufficient quantity or quality.” 40 

C.F.R. § 300.430(d)(1). 

Finally, the district court erred in retaining jurisdiction over FAWS’ state law tort claims, 

because the claims raise novel and complex questions related to New Union’s constitutional 

enforcement authority and are sufficiently differentiated from FAWS’ CERCLA claims. New 

Union courts should have the opportunity to interpret a newly enacted state constitutional 

amendment. Whereas CERCLA’s cost recovery action employs a strict liability standard, 

FAWS’ state tort claims involve substantial questions unrelated to CERCLA liability, including 

issues of duty and causation. See e.g., Wehner v. Syntex Corp., 622 F. Supp 302, 304 (E.D. Mo. 

1983). Consequently, New Union’s state courts should determine what injunctive relief is 

awarded to Fartownians for their state tort claims before a court deems them in “interference” 

with the EPA’s CERCLA actions. 
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ARGUMENT 

I. Costs incurred by FAWS are reimbursable as response costs under CERCLA 
because they were necessary and consistent with the NCP. 

CERCLA’s purpose is to promote the timely cleanup of hazardous waste sites and to 

ensure that the costs of such cleanup efforts are paid by those responsible for the contamination. 

Burlington Northern, 556 U.S. at 602. To facilitate timely cleanups, CERCLA empowers any 

person who cleans up a site to recover associated costs from the parties responsible for the 

pollution. 42 U.S.C. § 9607(a)(4)(B). This allows parties to expeditiously clean-up sites knowing 

that they will be able to recover costs later. Von Duprin LLC v. Major Holdings, LLC, 12 F.4th 

751, 758 (7th Cir. 2021). 

A private party establishes liability for recovery of response costs by demonstrating: (1) 

the site on which the hazardous substances are contained is a facility, (2) a release or threatened 

release of any hazardous substance from the facility has occurred, (3) such release or threatened 

release has caused plaintiff to incur response costs that were necessary and consistent with the 

NCP, and (4) the defendant is within one of four classes of persons subject to CERCLA’s 

liability provisions for response costs. City of Colton v. American Promotional Events, Inc.-West, 

614 F.3d 998, 1002-03 (9th Cir. 2010). The only issue contested here is whether the response 

costs incurred by FAWS were “necessary” and “consistent with the NCP.” 

Review of the lower court’s interpretation of CERCLA and motion for summary 

judgment are questions of law which are reviewed de novo. Carson Harbor Vill., Ltd. v. Unocal 

Corp., 270 F.3d 863, 870 (9th Cir. 2001). Here, FAWS’ response costs were necessary and 

consistent with the NCP. Further, the policy goals of CERCLA are aligned with allowing FAWS 

to recover their response costs. Therefore, the district court erred in ruling that the response costs 

were not recoverable under CERCLA. 
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A. FAWS’ response costs were necessary because they were not duplicative of EPA 
actions and were closely tied to the actual cleanup of hazardous releases. 

Courts have concluded response costs are “necessary” when closely tied to the actual 

cleanup of hazardous releases. Young v. United States, 394 F.3d 858, 863 (10th Cir. 2005). 

Crucially, courts do not consider a party’s motive in cleaning up the property. Carson Harbor 

Village, 270 F.3d at 872. Instead, courts look at whether the response costs were necessary when 

they were incurred to address an “actual and real threat to human health or the environment.” Id. 

at 871. Response costs may be necessary when they are not duplicative of the EPA or any state 

agency’s actions. United States v. Iron Mountain Mines, Inc., 987 F. Supp. 1263, 1272 (E.D. Ca., 

1997). Monitoring and investigation costs are deemed necessary when they help understand the 

full extent of contamination. Control Data Corp. v. S.C.S.C. Corp., 53 F.3d 930, 937 (8th Cir. 

1995).  

Here, the district court erred in considering the purposes for which FAWS incurred 

response costs. Instead, the response costs were necessary because they were closely tied to the 

actual cleanup of NAS-T and were not duplicative of EPA actions. 

1. The district court erred in considering the purposes for which FAWS 
undertook the testing. 

In Carson Harbor Village, the Ninth Circuit held that the district court erred in focusing 

on the motive with which another party incurred response costs. 270 F.3d at 867. The court 

rejected the “ulterior motive” analysis, holding it does not matter whether a party has a business 

or other motive for cleaning up the property. Id. at 871. Instead, the court found the proper 

inquiry is whether the costs associated with the cleanup are “necessary.” Id. The court 

recognized that to hold otherwise would frustrate the purpose of CERCLA by disincentivizing 

cleanups. Id. at 872. 
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Here, the district court erred in considering the purposes for which FAWS undertook the 

investigatory testing. FAWS hired Central Labs to conduct testing of drinking water in Fartown 

because EPA had refused to fully examine the extent of NAS-T contamination. Record at 8. As 

in Carson Harbor Village, the purpose with which FAWS undertook the response costs is 

irrelevant for determining recoverability under CERCLA. See 270 F.3d at 871. Instead, the 

proper inquiry is whether the response costs were necessary, meaning tied to the actual cleanup 

of hazardous releases and not duplicative of EPA actions. Young, 394 F.3d at 863; Iron Mountain 

Mines, 987 F. Supp. at 1272. 

2. FAWS’ response costs were “closely tied to the actual cleanup of 
hazardous releases.” 

The Supreme Court held in Key Tronic Corp. v. United States that response costs are 

necessary when they are closely tied to the actual cleanup of hazardous substances. 511 U.S. 

809, 820 (1994). In Key Tronic, the Court considered whether attorney’s fees were recoverable 

as response costs under CERCLA. Id. at 811. The Court focused on the connection between the 

attorneys’ work and the actual cleanup itself, finding that attorney’s fees associated with work 

“closely tied to the actual cleanup” were recoverable under CERCLA because the work was 

necessary and “significantly benefited the entire cleanup effort.” Id. at 820.  

Similarly, the Eighth Circuit held in Control Data Corp. that investigatory costs are 

recoverable when they “significantly benefit[]” the entire cleanup effort. 53 F.3d at 937. While 

investigating its own release of pollutants, Control Data discovered additional contamination 

originating from SCSC, and ultimately sought recovery of expenses associated with investigating 

the extent of this contamination. Id. at 933. The court found that even in cases where 

investigation efforts fortuitously happened upon additional contamination, the costs could be 

recovered if they ended up being connected to an actual cleanup. Id. at 937. The court concluded 
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that if the investigation costs allow for understanding the “full extent” of the contamination, 

including previously unknown contamination, then the investigatory costs were closely tied to an 

actual cleanup and thus necessary. Id.  

Here, FAWS’ response costs helped EPA understand the “full extent” of the 

contamination. See id. at 937. As in Control Data Corp., what matters is whether the costs ended 

up being connected to a cleanup effort. Id. FAWS had reason to suspect NAS-T contamination 

based on the presence of NAS-T in the last line of monitoring wells in January 2018. Record at 

8. This means that at the time incurred, the response costs were more connected to a cleanup than 

those in Control Data Corp. where the discovery of additional pollution was “fortuitous.” See 

Control Data Corp., 53 F.3d at 937. Just as in Control Data Corp., here FAWS investigatory 

costs were critical in understanding the “full extent” of contamination. See id.   

Further, FAWS’ testing costs were closely tied to an actual cleanup because they were a 

key factor in EPA reopening the consent decree. As in Key Tronic, the work here ultimately 

facilitated the cleanup effort. See 511 U.S. at 820.  FAWS’ test results were a cited reason for 

why the EPA ultimately reopened the Consent Decree. Record at 9. The reopening of the 

Consent Decree led to additional monitoring and remediation actions by EPA. Id.  

Because FAWS’ response costs allowed the parties to understand the full extent of 

contamination and led to EPA ordering a more complete cleanup, FAWS’ response costs are 

closely tied to the cleanup of a hazardous release. 

3. FAWS’ response costs were not duplicative of EPA actions. 

Response costs are recoverable under CERCLA if they are “not duplicative” of EPA 

actions. See Wilson Rd. Dev. Corp. v. Fronabarger Concreters, Inc., 209 F. Supp. 3d 1093, 1112 

(E.D. Mo. 2016). Costs duplicative of EPA actions are unnecessary because they undermine the 

purpose of CERCLA: encouraging timely and efficient clean-up of hazardous waste sites. See id. 
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at 1113. An investigation will likely be found duplicative if it produces no new information, or if 

a party conducts an investigation after being informed the EPA intends to conduct an 

investigation seeking the same information. See Louisiana-Pac. Corp. v. Beazer Materials & 

Servs., Inc., 811 F. Supp. 1421, 1425 (E.D. Cal. 1993); see also Wilson Road, 209 F. Supp. 3d at 

1114. 

In Louisiana-Pacific, the court found that the plaintiff could not recover investigatory 

response costs because the costs were duplicative of EPA actions. 811 F. Supp. at 1426. EPA 

explicitly informed Louisiana-Pacific of its intent to investigate. Id. Nevertheless, Louisiana-

Pacific proceeded with its own unauthorized investigation after settlement negotiations broke 

down. Id. at 1425. Because the two investigations were “essentially the same”, they were 

inherently duplicative and not necessary under CERCLA. Id. 

Similarly, in Wilson Road, the plaintiff carried out its own investigation and remedial 

efforts that were duplicative of those undertaken by EPA. Id. at 1114. The investigation was 

duplicative in that it “sought to prove the same information” with no “greater degree of scientific 

accuracy.” Id. at 1115. Further evidence of duplicity was that the EPA “had no use” for the data 

given to it by the plaintiffs. Id. at 1114. Because the investigation was undertaken to “prove what 

was already known” it was duplicative of EPA’s investigation and therefore not necessary. Id.   

Here, FAWS’ investigation was not duplicative because it sought different information 

than EPA’s investigation and produced data that facilitated a cleanup. Unlike in Wilson Road, 

FAWS sought new information in its investigation. See id. at 1114. FAWS’ investigation sought 

to answer whether drinking water in Fartown was polluted with NAS-T. Record at 8. EPA had 

never investigated NAS-T pollution in Fartown. Id. at 6-8. While in Louisiana-Pacific EPA 

informed the plaintiff it would be investigating, here, EPA had twice expressly declined to 
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investigate NAS-T pollution in Fartown. See 811 F. Supp. at 1425; Record at 8. Apart from a 

very small sampling taken by the DOH, all monitoring and remedial actions prior to FAWS’ 

investigation occurred outside of Fartown. Record at 6-8. Thus, FAWS’ investigation was the 

first comprehensive investigation of NAS-T pollution in Fartown. Id.  Further, unlike in Wilson 

Road where EPA had “no use” for the “limited data,” here, the FAWS data was instrumental in 

reopening the Consent Decree and forwarding the cleanup effort. See Wilson Road, 209 F. Supp. 

3d at 1114. 

Because FAWS’ investigation sought new information and produced information that 

was useful to EPA, FAWS’ investigation was not duplicative of EPA actions. 

B. FAWS’ investigatory costs are consistent with the NCP because they led to a 
“CERCLA-quality cleanup.” 

A response action is considered consistent with the NCP if the action is in “substantial 

compliance” with the applicable requirements and results in a “CERCLA-quality cleanup.” 40 

C.F.R. § 300.700(c)(3)(i). Investigatory costs need not meet all the requirements of the NCP 

because understanding the initial scope of contamination is necessary to facilitate a CERCLA-

quality cleanup. See PMC, 151 F.3d at 617; see also CNH Am., LLC v. Champion Env't Servs., 

Inc., 863 F. Supp. 2d 793, 809 (E.D. Wis. 2012) (holding investigative costs need not be in 

compliance with the NCP because any cleanup must be preceded by such an investigation). The 

key question is whether investigatory costs facilitated a “CERCLA-quality cleanup.” Wilson 

Road, 209 F. Supp. 3d at 1119. A “CERCLA-quality cleanup” results if the response action 

protects human health and the environment to the maximum extent possible. See Franklin 

County Convention Facilities Auth. v. American Premier Underwriters, Inc., 240 F.3d 534, 543 

(6th Cir. 2001).  
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In CNH, the court concluded that initial investigation and assessment costs were 

recoverable under CERCLA despite not meeting all of the standards outlined in the NCP. 863 F. 

Supp. 2d at 809. The plaintiff incurred testing costs to investigate the origin of contaminated 

material on their property. Id. The plaintiff had not complied with the notice and public 

requirements of the NCP or made any plans to begin cleaning up the site. Id. at 800. 

Nevertheless, the court held that because any CERCLA quality cleanup effort must be preceded 

by an investigation, such investigative costs need not be in strict compliance with the NCP. Id. at 

809. 

Here, FAWS’ response costs were investigatory and thus need not be in strict compliance 

with the requirements of the NCP. Record at 8. Like in CNH, the testing FAWS paid for was 

critical to understand the extent of the contamination. See 863 F. Supp. 2d at 809; Record at 9. 

The court in CNH awarded response costs despite the fact that the record did not indicate 

whether any proposals for a cleanup even existed. 863 F. Supp. 2d at 809. Here, FAWS’ 

response costs were instrumental in reopening the Consent Decree and led to tangible remedial 

actions. Record at 9. These actions will better protect Fartownians. Therefore, the case is even 

stronger here that FAWS’ response costs led to a CERCLA-quality cleanup. 

Because FAWS’ response costs were investigatory and led to a CERCLA-quality 

cleanup, the response costs are recoverable under CERCLA. 

C. Allowing recovery of FAWS’ response costs achieves the timely cleanup of 
hazardous waste sites and ensures costs fall on responsible parties. 

EPA argues that it would frustrate EPA’s authority under CERCLA if private parties 

were encouraged to undertake their own response actions when EPA investigations concluded it 

would be unlikely any harmful contamination would be discovered. Record at 12. However, 

allowing FAWS to recover its response costs is compatible with the principle aims of CERCLA: 
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promoting the timely cleanup of hazardous waste sites and ensuring the costs of such cleanup 

efforts are paid by those responsible for the contamination. Burlington Northern, 556 U.S. at 

602.  

Allowing recovery of FAWS’ response costs will further the aims of CERCLA in two 

ways. First, allowing recovery of investigatory response costs will promote timely cleanup of 

hazardous waste sites and will not result in “fishing expeditions.” See Record at 12. CERCLA 

incentivizes parties to expeditiously clean-up sites knowing that they will be able to recover costs 

later. Von Duprin, 12 F.4th at 758. However, CERCLA limits recovery to “necessary” costs 

“consistent with the NCP” to ensure parties choose a cost-effective course of action to protect 

public health and the environment. City of Colton, 614 F.3d at 1003. Proper incentives under 

CERCLA therefore require finding a balance between encouraging parties to act, while avoiding 

unnecessary and inefficient costs. Limiting recovery of investigatory response costs to those that 

lead to a CERCLA-quality cleanup achieves these policy aims. To hold otherwise would be to 

under-incentivize investigation of potential contamination and result in fewer cleanups, 

frustrating the purposes of CERCLA. 

Second, CERCLA seeks to ensure that cleanup efforts are paid for by those responsible 

for the contamination. Burlington Northern, 556 U.S. at 602 (2009). Here, environmental justice 

communities like Fartown should not bear the burden of paying for contamination they did not 

cause. BELCO is the only possible source of NAS-T pollution in Fartown. Record at 12. As the 

responsible party, BELCO should bear the full cost of the cleanup effort, including costs incurred 

by FAWS to understand the full scope of the contamination. To place the costs of investigating 

the extent of the NAS-T pollution on an environmental justice community instead of the party 

responsible for the pollution runs contrary to the purposes of CERCLA. 
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II. The ERA is an ARAR because it is properly promulgated, requires more stringent 
protections than federal standards, is relevant and appropriate to this CERCLA 
remedial action, and was timely identified by the EPA.  

CERCLA requires all cleanup actions to comply with state standards deemed “applicable 

or relevant and appropriate requirements” (“ARARs”). 42 U.S.C. § 9621(d); Superfund Program; 

Interim Guidance on Compliance With Other Applicable or Relevant and Appropriate 

Requirements, 52 Fed. Reg. 32496 (August 27, 1987) [hereinafter “Interim Guidance”]. The 

ARAR provision was amended by the Superfund Amendments and Reauthorization Act of 1986 

(SARA), to “ensure that states have a meaningful voice in cleanups.” United States v. Colorado, 

990 F.2d 1565, 1581 (10th Cir. 1993). Absent a predetermined waiver, compliance with state 

ARARs must be considered with the conditions of a CERCLA remedial action. Interim 

Guidance, 52 Fed. Reg. at 32496. 

A state environmental standard constitutes an ARAR if it is (1) properly promulgated, (2) 

more stringent than federal standards, (3) legally applicable or relevant and appropriate, and (4) 

timely identified. United States v. Akzo Coating of Am., 949 F.2d 1409, 1440 (6th Cir. 1991). 

EPA’s interpretation of these factors must be granted deference in accordance with the 

“persuasiveness” of the agency’s reasoning. See United States v. Mead Corp., 533 U.S. 218, 219-

20 (2001). This “depend[s] upon the thoroughness evident in its consideration, the validity of its 

reasoning, its consistency[s] with earlier and later pronouncements, and all those factors which 

give it power to persuade, if lacking power to control.” Id. at 219. 

All parties agree if the ERA is an ARAR, it qualifies as a “regulatory standard” sufficient 

for EPA to reopen the Consent Decree and require BELCO’s compliance with the Unilateral 

Administrative Order (UAO). Record at 13. However, BELCO contends the ERA does not 

qualify as a state ARAR. Id. In fact, the district court was correct in upholding the EPA’s 

determination the ERA is a state ARAR because the amendment satisfies all relevant criteria and 
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the agency’s decision must be granted deference in accordance with this persuasiveness. The 

amendment was properly promulgated, is more stringent than federal regulations, is directly 

relevant and appropriate to apply to the Consent Decree between BELCO and EPA, and was 

implemented in a timely manner.   

A. The ERA has been “properly promulgated” because it was passed by the state 
legislature, governor and general public, and applies to all people in New Union. 

The first condition to qualify as an ARAR is the ERA must be “properly promulgated.” 

42 U.S.C. § 9621(d)(2)(A)(ii). According to the EPA, this includes “laws imposed by State 

legislative bodies and regulations developed by State agencies that are of general applicability 

and are legally enforceable.” Interim Guidance, 52 Fed. Reg. at 32498. Two features of ARARs 

are that they are passed through a state legislature or agency and applied to “all citizens of a 

particular state.” See Akzo, 949 F.2d at 1441. 

In Akzo, the court held Michigan’s Water Resource Commission Act (WRCA) was 

sufficiently promulgated because it was enacted by the state legislature and was neither vague 

nor unenforceable. Id. at 1409. The relevant standard for sufficient definiteness is “if ordinary 

people can understand what conduct is prohibited and in a manner that does not encourage 

arbitrary and discriminatory enforcement.” Id. (citing Kolender v. Lawson, 461 U.S. 352, 357 

(1983)). While the defendant tried to argue the WRCA failed to specify “specific requirements” 

that would make the Act legally enforceable, the court pointed out the “EPA is not limiting the 

validity of general state goals solely to those which are implemented via specific numerical 

standards.” Id. at 1442.  

Here, the ERA went through rigorous review by the state legislature before ratification. 

Record at 8. First, the ERA went through an identical promulgation process to the WRCA in 

Akzo, in which it was adopted by the state legislature, and signed by the governor. See 949 F.2d 
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at 1441; Record at 8. It was then passed by over 70% of New Union citizens in accordance with 

constitutional standards for amendments to create a fundamental right applicable to all citizens of 

New Union. Record at 8.  

Further, the ERA establishes a clear right which requires no further instruction to be 

enforceable. Like Akzo against Michigan’s law, BELCO’s assertion that the ERA provides an 

insufficient “measurable standard” to constitute an ARAR is unsupported. See Akzo, 949 F.2d at 

1441. During the promulgation process when individuals attempted to obfuscate the ERA’s 

meaning before the Senate vote, legislators responded by simply quoting the ERA’s text. See 

Legislative History Addendum [Hereinafter “Leg. Hist. Add.”] at 3. The Senate Report explicitly 

emphasizes “the Amendment will serve to create a safety net to ensure that protections of our 

residents do not fail, and the people of the State will be guaranteed clean air, clean water and a 

healthful environment.” Id. at 9. “[C]lean water” means “healthful to human beings…healthful 

means that it will do no harm to consume the water.” Id. at 5. Finally, legislators explicitly 

articulated the ERA was passed with the intent it be “self-executing, needing no further 

legislation or regulation to take effect.” Record at 14. Considering its weight of enforceability 

and extensive discussion followed by promulgation by all relevant parties, the ERA was 

“properly promulgated.” 42 U.S.C. § 9621(d)(2)(A)(ii). 

B. The ERA provides more stringent protections than federal regulations by creating 
a constitutional right to clean water free from human-caused contaminants in New 
Union. 

According to EPA, where “no federal regulation exists but a State ARAR does exist… or 

where a State ARAR is broader in scope than the Federal ARAR, the State ARAR is considered 

more stringent.” See Akzo, 949 F.2d at 1443 (quoting the Proposed Rule, 53 Fed. Reg. at 51435). 

When CERCLA was amended in 1986, one of the primary authors further clarified, “a “more 

stringent” state requirement within the meaning of section 9621(d)(2)(A) “includes any State 
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requirement where there is no comparable Federal requirement.” 132 Cong. Rec. S 14,915 (Oct. 

3, 1986) (statement of Sen. Mitchell).  

In Akzo, the 6th circuit determined a state law which prohibited discharges of “injurious 

or potentially injuries substances” into groundwater satisfied the ARAR criteria for a standard 

more stringent than federal law. See 949 F.2d at 1440. The court determined no federal 

standards, including the NCP and Safe Drinking Water Act (SDWA) were comparable to the 

state law “because it is broader in coverage.” Id at 1443. The court concluded the state law was 

“as or more demanding in terms of cleanup requirements” when applied to a contaminated site, 

and therefore qualified as more stringent than federal standards. Id at 1443-44.   

Here, the ERA demands protections for New Union citizen’s health, water, and air 

quality beyond any existing federal standards. As in Akzo, there is no comparable federal 

requirement that parallels the broad scope of a constitutional right to clean water and “a healthful 

environment free from contaminants.” See Akzo, 949 F.2d. at 1443; N.U. CONST. art 1, § 7. In 

fact, this amendment is designed to fill in the “gap(s)” of protection against contaminants and 

subsequent harms which federal standards are not monitoring. Leg. Hist. Add. at 6-9. NAS-T 

falls squarely within this category, as it is not regulated under the SDWA, nor subject to any 

other EPA monitoring. Record at 6. Failure to apply the ERA to the Consent Decree would 

therefore undermine the state’s intent to include stronger, proactive protections for its citizens in 

response to hazardous contaminants. 

C. The ERA is “relevant and appropriate” to the remedial action selected, because it 
directly regulates the chemical substance, location, and environmental medium at 
issue in EPA and BELCO’s Consent Decree.  

According to EPA, “relevant and appropriate” requirements” include “those cleanup 

standards . . . promulgated under State law that . . . address problems or situations sufficiently 

similar to those encountered at the CERCLA site that their use is well suited to the particular 
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site.” Interim Guidance, 52 Fed. Reg. at 32497. “Relevance” and “appropriateness” are evaluated 

by determining whether the requirement addresses problems or situations that are generally 

pertinent to the conditions at the site and whether the requirement is well-suited to the particular 

site.” 40 C.F.R. § 300.400(g). EPA must analyze these questions by comparing factors including 

the characteristics of the remedial action, the hazardous substances in question, or the physical 

circumstances of the CERCLA site with those addressed in the requirement. Interim Guidance, 

52 Fed. Reg. at 32497. It is also helpful to look at the objective and origin of the requirement. Id. 

In Akzo, the Court determined Michigan’s anti-degradation law was an ARAR, as the 

environmental medium, chemical substance, and purpose regulated by the law was directly 

“relevant and appropriate” to the CERCLA remedial action. 949 F.2d at 1446. The state law 

broadly regulated all direct and indirect chemical discharges into groundwater. Id at 1445. 

Meanwhile the CERCLA plan required soil flushing, which “diffusely discharge[d] toxicants 

from the soil into the groundwater.” Id. Considering the correlation between the State law’s 

mandate and the cleanup plan’s impact, the Court concluded “the use of Michigan’s anti-

degradation law [was] well suited to the site at issue.” Id. at 1446. 

The EPA’s evaluation of the ERA in this case is consistent with the agency’s evaluation 

of Michigan’s anti-degradation law. See id. The same considerations utilized in Akzo are 

pertinent to EPA’s determination of the ERA’s relevance and appropriateness. Id., see also 40 

C.F.R. § 300.400(g)(2). The Consent Decree requires cleanup of the environmental medium of 

groundwater, for the specific human-caused chemical, NAS-T, to reduce risk to the health of a 

town in New Union. Record at 7. The ERA is relevant to each of these elements of the CERCLA 

plan. The Amendment addresses human-caused toxins (like NAS-T), the quality of groundwater, 

and protections for people in the state of New Union. See N.U. CONST. art. I, § 7. 
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Furthermore, the purpose of the ERA is particularly applicable, as it is “well-suited” to 

address contaminants which threaten the quality of water and consequently citizens’ rights to a 

“healthful environment free from contaminants and pollutants caused by humans.” Record at 8.  

Upon passage of the ERA, the EPA swiftly identified the Amendment as a potential ARAR and 

wrote in a timely manner to the New Union Department of Natural Resources (DNR) for 

guidance applying the law. Id. at 9. The DNR’s response further confirmed the agency’s 

discretion to reach this conclusion, instructing EPA to “identify the ERA as an ARAR where it 

provides guidance consistent with CERCLA.” Id.  

Considering the depth of evidence reflecting the relevance and applicability of the ERA 

to the Consent Decree, EPA’s determination that the ERA constitutes an ARAR should once 

again be affirmed. 

III. EPA’s decision to not require BELCO to install filtration systems in Fartownians’ 
private wells was arbitrary and capricious because it did not comply with New 
Union’s state ARAR and EPA did not examine critical information. 

The Administrative Procedure Act limits judicial review to agency decisions that are 

“arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law." 5 U.S.C. 

§ 706(2)(A). An agency’s decision is normally considered arbitrary, capricious, and contrary to 

law if the agency has: “relied on factors which Congress has not intended it to consider…” or 

“entirely failed to consider an important aspect of the problem.” Motor Vehicle Mfrs. Ass'n, 463 

U.S. at 43. 

EPA’s decisions are not “arbitrary and capricious” if the agency adequately “examine[ed] 

the relevant data and articulate[ed] an explanation for its action” by providing a “rational 

connection between the facts and the choice made.” Id. at 56. Agencies typically receive 

heightened deference when making technical determinations in their areas of expertise. FERC v. 

Electric Power Supply Ass'n, 577 U.S. 260, 291 (2016). 
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EPA’s decision to not require water filtration for Fartown wells below 10 ppb was 

arbitrary and capricious because it does not comply with the ERA. Fartownians’ right to “clean 

air” and “clean water” is continually infringed upon so long as their private drinking wells 

contain NAS-T due to the water contamination, subsequent offensive odors and potential health 

risks. Further, EPA did not consider adequate information before concluding that NAS-T 

concentrations in water wells below 10 ppb would not risk Fartownians’ health, regardless of 

how Fartownians used their water. Because EPA did not provide a rational basis for their refusal 

to install water filtration in Fartown wells, their remedy was “arbitrary and capricious.” 

A. The EPA’s decision not to order BELCO to install filtration systems in Fartown below 10 
ppb failed to comply with New Union’s ERA standards and was contrary to law. 
 
    The EPA uses two “threshold criteria” to select a remedy: 1) protection of human 

health and the environment and 2) compliance with ARARs. 40 C.F.R. § 300.430(f)(3)(i)(A). 

Unless an ARAR is waived, the remedial action selected by CERCLA must comply with 

identified state ARARs that are “more stringent than any Federal standard.” 42 U.S.C. § 

9621(d)(2)(A); See e.g., Akzo, 949 F.2d at 1418. EPA recognizes any “general [cleanup] 

requirements” required by state-promulgated regulations that contain “no specific numerical 

standards, or any implementing regulations . . . can be enforceable ARARs” and that CERCLA 

does not preempt them. Akzo, 949 F.2d at 1442; see also CERCLA Compliance with Other Laws 

Manual. Part II, EPA, OSWER Directive 9234.1-02, (Aug. 1989). The EPA must evaluate 

whether the proposed remedial actions will attain the state ARAR standards before implementing 

a remedy. Akzo, 949 F.2d. at 1409.  

In Akzo, the 6th Circuit determined a proposed remedial action would “technically 

violat[e] the state ARAR” because it involved discharging contaminants into groundwater. Id. at 

1449. The court noted that Congress did not intend “state environmental laws to be ignored or 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=40CFRS300.430&originatingDoc=Idea19a3083ed11e7b7978f65e9bf93b3&refType=RB&originationContext=document&transitionType=DocumentItem&ppcid=4e6f381d88fa43e29e6fd945adb3aa31&contextData=(sc.Keycite)#co_pp_a18e00004afb7
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=40CFRS300.430&originatingDoc=Idea19a3083ed11e7b7978f65e9bf93b3&refType=RB&originationContext=document&transitionType=DocumentItem&ppcid=4e6f381d88fa43e29e6fd945adb3aa31&contextData=(sc.Keycite)#co_pp_a18e00004afb7
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=40CFRS300.430&originatingDoc=Idea19a3083ed11e7b7978f65e9bf93b3&refType=RB&originationContext=document&transitionType=DocumentItem&ppcid=4e6f381d88fa43e29e6fd945adb3aa31&contextData=(sc.Keycite)#co_pp_a18e00004afb7
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preempted in the selection of federal remedies” under CERCLA. Id. at 1455. However, EPA’s 

reliance on a clear exception in the state law, and Michigan’s history of approving projects 

containing this remedial action, justified the agency’s decision that compliance with state ARAR 

could be waived. Id. 

Like in Akzo, EPA’s selected remedy for Fartown did not “technically comply” with the 

ERA, a state ARAR. Id. at 1455. EPA’s refusal to require water filtration below 10 ppb fails to 

uphold Fartownians’ constitutional rights with respect to both “clean air” and “clean water” 

under the ERA. ERA’s author specifically notes air can be considered “unclean” where “odors . . 

. [are] sufficiently offensive.” Leg. Hist. Add. at 7. To protect Fartownians from unclean air in 

accordance with the ERA, EPA is therefore required to select a remedy that ensures 

Fartownians’ wells do not reach NAS-T concentrations as high as five ppb, where the chemical 

“produces a sour or stale smell.” However, by only requiring CleanStripping wells at 

concentrations as high as 10 ppb, EPA selected a remedial action that failed to remedy 

Fartownians’ contaminated water and address resident’s unclean air, therefore not complying 

with ERA’s clear standard. See Record at 6.  

Additionally, the district court correctly recognized EPA’s decision to only require 

filtration at 10 ppb arbitrarily ignored the ERA’s “clean water” protections. See Record at 13. 

The district court correctly recognized the ERA’s right to “clean water” extends beyond a right 

to clean drinking water. See id. New Union’s Assembly and Senate both justify ERA’s passage 

under the premise New Union citizens will be protected from potential harmful contaminants in 

water, regardless of its use. Leg. Hist. Add. at 1, 7. However, EPA’s conclusion that filtration 

was unnecessary to protect Fartownians from “low amounts of contaminants at issue” for non-

drinking water usages is unsupported by any evidence given the lack of NAS-T related studies 
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focused on long-term use. See Record at 13. EPA’s only evidence of ERA’s non-toxicity for 

non-drinking purposes is a HAL standard set for measuring NAS-T toxicity in drinking water. 

See Record at 3. This standard is based on medical research studies from nearly forty years ago 

that could not possibly account for the long-term consequences of NAS-T exposure in non-

drinking water uses, given BELCO only started using NAS-T in 1973. Id. Without a “rational 

connection” between facts about NAS-T’s long-term exposure in non-drinking water and the 

remedy, EPA’s decision to not require water filtration is arbitrary and capricious. While 

deference to an agency is warranted in technical decisions, EPA’s assertion that “clean water” 

free of “harmful contaminants” in this instance will not require filtration to prevent harm is 

unsupported by any technical evidence related to non-drinking water usages and long-term NAS-

T exposure. BELCO’s assertion that Cleanstripping wells are prohibitively expensive cannot be 

properly evaluated without understanding the health-risks Fartownians face. 

Further, unlike in Akzo, there is no evidence New Union’s state law or prior cleanup 

practices provide a “cleanup” exception to the unmitigable right of “clean water and clean air.” 

See 949 F.2d at 1449. EPA’s remedy was not made in accordance with laws under CERCLA 

because it did not enforce Fartownians’ fundamental right to “a healthy environment free from 

contaminants and pollutants caused by humans” under the ERA.  

Further, EPA’s concern that ridding Fartown’s wells from contaminants risks 

“invalidating countless permits” is unfounded due to NAS-T’s “scarcity of use.” Record at 6. 

NAS-T is entirely unregulated from any federal law framework. See id. at 3. EPA is not even 

“monitoring [NAS-T] as an unregulated contaminant in drinking water.” Id. EPA’s broad 

assumption that regulating NAS-T in this particular instance will lead to regulatory disruption is 

unsupported by any concrete evidence that any specific law or regulation will change.  
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B. EPA’s decision to not require water filtration in New Union’s wells below 10 ppb was 
arbitrary and capricious because it did not examine information critical to identifying 
appropriate remedies in accordance with CERCLA’s goals. 

The arbitrary and capricious test “focuses on the rationality of an agency’s decision-

making process.” Colo. Wild v. U.S. Forest Serv. 435 F.3d 1204, 1213 (10th Cir. 2006). In 

reviewing an agency’s explanation, a court must consider “whether the decision was based on a 

consideration of the relevant factors.” Motor Vehicle Mfrs. Ass'n, 463 U.S. at 43. In the 

CERCLA context, judicial review of any issues concerning the adequacy of any response action . 

. . [is] limited to the administrative record.  42 U.S.C. § 9613. EPA’s decisions can qualify as 

“arbitrary and capricious” where it “fails to examine the relevant data and articulate a 

satisfactory explanation for its action.” Motor Vehicle Mfrs. Ass'n, 463 U.S. at 30.  

In WildEarth Guardians v. BLM, (“Guardians”) the 10th Circuit held the Bureau of Land 

Management’s (“BLM”) decision to approve four coal leases in Wyoming was “arbitrary and 

capricious” because it lacked “support in the administrative record.” 870 F.3d 1222 (10th Cir. 

2017). The plaintiffs successfully argued that BLM’s approval of four coal mine leases was 

“arbitrary” because the agency failed to make a rational comparison between issuing the leases 

and an alternative action (declining the leases) as they were required to do under the National 

Environmental Policy Act (“NEPA”). Id. at 1239. While the court noted it could not “displace 

the agencies’ choice,” BLM was still required to submit “information sufficient to permit a 

reasoned choice” to justify its action under the NEPA. Id. at 1235. Because the court found no 

evidence suggesting BLM seriously considered what would happen to coal markets if they 

declined the leases beyond “unsupported assumptions” that “contradicted basic economic 

principles,” the decision was ruled an abuse of discretion. Id. at 1237-38. 

Here, EPA failed to support its assertion that Cleanstripping wells was unnecessary to 

comply with the ERA’s standard of “clean air,” “clean water,” and “a healthful environment free 
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from contaminants and pollutants caused by humans” under CERCLA. See N.U. CONST. art 1, 

§ 7. As mandated by CERCLA, EPA’s remedies must comply with a state ARAR if it requires 

“more stringent” standards than a federal standard. 42 U.S.C. § 9621(d)(2)(A). Before selecting a 

remedy, the NCP mandates EPA undergo an “analysis of alternative” remedies that “reflects the 

scope and complexity of site problems,” including an analysis of “Reduction of toxicity, 

mobility, or volume through treatment.” 40 U.S.C. § 300.430 (e)(9)(iii). However, EPA’s 

conclusion that water filtration in Fartown was unnecessary because FAWS’ 2019 results and 

EPA’s sampling results found no wells in Fartown testing above the 10 ppb did not reflect “the 

scope and complexity” of monitoring NAS-T concentrations in Fartownians’ wells. 

First, EPA failed to recognize the potential inaccuracies of their testing results before 

deciding filtration was unnecessary for Fartownians. EPAs results stemmed from BELCO’s 

monitoring wells, which BELCO installed “approximately half a mile north of Fartown” to 

monitor Centerburg’s public water supply, not Fartown’s. Record at 4. Much like how BLM 

failed to consider basic principles of supply and demand, EPA’s reliance on Centerburg’s wells 

ignores that contaminations in the “groundwater in the Sandstone Aquifer” would flow in the 

direction of the aquifer – away from Centerburg’s wells and into Fartown. See Record at 2; 

Guardians, 870 F.3d at 1237. Fartownians faced the threat of NAS-T contamination in their 

water supply as early as 2016 when they began noticing unusual odors in their water. Record at 

6. Further, the two Centerburg wells closest to Fartown tested at NAS-T levels above five ppb as 

early as January 2018 while other wells closer to Centerburg reported zero. Id. at 8. EPA’s 

reliance on wells designed to monitor Centerburg did not adequately reflect the “complexity” 

necessary to determine NAS-T concentrations in Fartown. 
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Second, EPA’s reliance on FAWS’ 2019 results also fails to meet NCP’s guidelines for 

ensuring the EPA undertook an appropriate analysis. EPA must collect samples “necessary to 

adequately characterize the site” for developing “effective remedial alternatives.” 40 C.F.R. § 

300.430(d)(1). Before selecting a remedy, the EPA must develop “sampling plans that provide a 

process for obtaining data “of sufficient quality and quantity to satisfy data needs.” Id. at § 

300.430 (b). Plans must be “reviewed and approved by the EPA.” Despite these guardrails 

designed to ensure EPA’s compliance, there is no indication EPA ensured FAWS’ 2019 testing 

results were of “sufficient quantity or quality” to meet CERCLA’s high standards. EPA’s 

assumption that FAWS’ 2019 testing results are adequate to justify a remedy, as is required 

under the NCP, are unsupported. 

Because EPA failed to sufficiently consider critical new information about New Union’s 

interpretation of its own newly enacted constitutional amendment, the decision to deny water 

filtration remedies to Fartownian residents was arbitrary and capricious. 

IV. The Court must decline supplemental jurisdiction over FAWS’ state law claims 
because the claims raise novel questions related to New Union’s ERA and 
substantially predominate in terms of relief and proof over resolved CERCLA 
claims. 
A district court may dismiss supplemental jurisdiction over pendent state claims if: 

“(1) the claim raises a novel or complex issue of State law; (2) the claim 
substantially predominates over the claim or claims over which the district court 
has original jurisdiction, (3) the district court has dismissed all claims over which 
it has original jurisdiction, or (4) in exceptional circumstances, there are other 
compelling reasons for declining jurisdiction.” 
 

28 U.S.C. § 1367(c). When deciding whether to dismiss supplemental jurisdiction, lower courts 

are directed to consider “Judicial economy, convenience and fairness to litigants,” United Mine 

Workers of America v. Gibbs, 383 U.S. 715, 726 (1966). 
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The district court abused its discretion in retaining jurisdiction over FAWS’ remaining 

state law tort claims after granting summary judgment for outstanding CERCLA issues. FAWS’ 

tort claims potentially raise a novel issue related to how the newly enacted ERA may impact the 

liability standards for FAWS’ common law nuisance and negligence claims, and only New 

Union’s Supreme Court can provide authoritative interpretation of the constitutional amendment. 

Further, FAWS’ claims substantially predominate over any remaining federal issues because 

they impose dramatically different remedies and liability standards, neither of which has been 

extensively evaluated by the district court. Finally, New Union’s state courts have jurisdiction 

over FAWS’ state claims. Any alleged “interference” or pre-emption issues related to federal 

issues should not be answered without allowing New Union state courts to first interpret the state 

constitutional amendment. 

A. New Union courts should have the opportunity to interpret the breadth of a newly 
enacted state constitutional amendment. 

When deciding to exercise supplemental jurisdiction, courts should avoid “[n]eedless 

decisions of state . . . both as a matter of comity and to promote justice between parties, by 

procuring for them a surer-footed reading of applicable law.” Id. at 726. Congress recognized 

such concerns allowing courts to dismiss supplemental jurisdiction where the claim(s) “raises a 

novel or complex issue of State law.” 28 U.S.C. § 1367(c)(1). Declining to exercise 

supplemental jurisdiction is particularly warranted when a case calls for an interpretation of a 

state constitutional amendment. Only a state’s highest court can give authoritative construction 

of a state constitutional amendment. Montana v. Wyoming, 563 U.S. 368, 377 (2011). Courts 
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routinely recognize supplemental jurisdiction is not warranted where parties “raise novel 

questions of state constitutional law.” See Kowall v. Benson 18 F. 4th 542, 549 (6th Cir. 2021).1 

The district court wrongfully concluded there was no “reasonable chance that the ERA 

will substantially alter” FAWS’ tort claims because the ERA was arguably enacted to enhance 

New Union’s citizens’ claims against the very conduct FAWS alleges. Record at 15. The ERA 

was designed to allow courts to protect citizens from unregulated but unexpectedly harm-causing 

contaminants where the state has not yet implemented laws or regulations to “address the 

substance or contamination.” Leg. Hist. Add. at 7. It is reasonable to presume the liability 

standard for FAWS’ tort claims against BELCO (including the remedies available for said 

claims) may be impacted by ERA’s protections and “guarantee” of “clean air, clean water, and a 

healthful environment.” FAWS’ claims involve the very dangers ERA was enacted to expressly 

remedy: “substance[s] that [are] not currently regulated” (NAS-T) discovered “to cause some 

type of harm.” Id.  

The trial court made similar logical inferences when answering the “admittedly novel” 

question of whether the ERA was identified as a state ARAR with more stringent cleanup 

standards. See id. While the ERA was not “directly applicable” to the site, the court concluded 

its’ language remained relevant for governing cleanup standards where it addressed problems 

“similar to those encountered at the site . . . a new, unregulated contaminant,” noting the ERA 

was intended by New Union to be “self-executing.” Record at 12.  

 
1 See also Trump Hotels & Casino Resorts, Inc. v. Mirage Resorts, Inc., 963 F. Supp. 395, 408 
(D. N. J. 1997); Lopez v. Smiley, 375 F. Supp. 2d 19 (D. Conn. 2005); Doe v. Sundquist, 106 
F.3d 702, 708 (6th Cir.1997); Young v. New York City Transit Auth. 903 F.2d 146, 164 (2nd Cir. 
1990). 
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Further, none of the lower court’s citations provide a basis for keeping tort claims raising 

first-look questions for a newly enacted state amendment in federal court. Rather, they address 

questions of settled doctrine. See e.g., Raucci v. Town of Rotterdam, 902 F.2d 1050, 1055 (2nd 

Cir. 1990) (Finding there were no novel questions of state law justifying dismissal where claims 

applied “recently settled New York municipal liability doctrine.”). The claims here involve first-

look questions as to how a newly enacted environmental constitutional amendment—one 

arguably enacted to protect citizens from circumstances like BELCO’s alleged harms—may 

impact FAWS’ state tort claims.  

By refusing to allow New Union to interpret the breadth of their newly enacted 

constitutional amendment, the district court risks imposing its own views as to how state 

environmental torts interact with a newly created state constitutional right. 

B. The district court failed to consider how FAWS’ remaining state law claims 
substantially predominate over remaining federal issues because they impose 
dramatically different remedies and liability standards. 

Courts may decline supplemental jurisdiction over state law claims that “substantially 

predominate” over federal claims that the court has original jurisdiction under. 28 U.S.C. § 

1367(c)(2). When state issues “substantially predominate” over federal claims, whether in “terms 

of proof, the scope of the issue raised, or the comprehensiveness of the remedy sought,” they 

should be dismissed. Gibbs, 383 U.S. at 726. 

Courts commonly hold landowner’s state law claims substantially predominate over their 

CERCLA claims where the only CERCLA claim involves a cost-recovery action and the state 

law involves unresolved questions of damages and liability. Under CERCLA, plaintiffs are 

limited to recover only for response costs incurred, provided under a strict liability standard. 42 

U.S.C. § 9607. 
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Similar to prior district court cases implicating state and CERCLA claims, FAWS’ 

nuisance and negligence claims substantially differ from their CERCLA cost recovery claim “as 

to the nature of the legal issues, the required degree of culpability which must be established, and 

the applicable defenses.”2 FAWS seeks punitive damages and compensatory damages for a loss 

of property value that will almost certainly involve complex calculations in comparison to 

CERCLA’s simple calculations for the cost-recovery action. The district court notes they have 

yet to even start the expert discovery process related to the complex calculations. Record at 15.  

Beyond remedies, FAWS’ state law claims also predominate their CERCLA claim “in 

terms of proof.” Whereas CERCLA’s cost recovery action employs a strict liability standard, 

FAWS’ nuisance and negligence involve substantial questions unrelated to CERCLA liability, 

including issues of duty and causation. See e.g., Wehner, 622 F. Supp at 304. While the district 

court cites numerous opinions concluding state tort claims are generally “not complex,” they fail 

to note whether a court's determination at liability was at-issue, as is the case here. For example, 

the court cites Parker v. Scrap Metal Processors’ assertion that state torts are “generally not 

complex,” fails to mention the court concluded the torts at-issue did not raise “novel or complex 

 
2 See, e.g., Mathews v. Dow Chemical Co., 947 F. Supp. 1517, 1522 (D. Col. 1996); (Declining 
not to exercise supplemental jurisdiction over plaintiff landowner’s state claims of negligence 
and trespass with a CERCLA cost recovery claim because the damages available under state 
claims “differ substantially” from the response costs under CERCLA); Commerce Holding Co., 
Inc. v. Buckstone, 749 F. Supp. 441, 446–47 (E.D.N.Y. 1990) (Declining to exercise 
supplemental jurisdiction over plaintiff landowners’ state law claims that included nuisance and 
negligence with a CERCLA cost recovery claim because the “degree of culpability” required 
between CERCLA’s strict liability standards and state common law “differ[s] significantly.”); 
Town of Jaffrey v. Town of Fitzwilliam, 846 F. Supp. 3, 5 (N.H. 1994) (holding that a plaintiff’s 
state law claims for negligence, nuisance, trespass, and breach of contract predominated over 
plaintiff’s cost-recovery CERCLA claim because the plaintiff could be entitled to significant 
damages beyond “recovery of response costs.”).  
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issues” precisely because the court had already determined the defendant’s liability, a fact not 

present here. 468 F.3d 733, 744 (6th Cir. 2006). 

FAWS’ state tort claims predominate over their CERCLA claim both in terms of the 

scope of the remedies sought and the burden of proof required to establish liability. 

C. New Union’s state courts should determine what injunctive relief is awarded to 
Fartownians for their state tort claims before a court deems them in “interference” 
with the EPA’s CERCLA actions. 

Federal district courts have “exclusive original jurisdiction” over “all controversies 

arising under” CERCLA. 42 U.S.C. § 9613(b). However, § 9613(b) does not apply to claims that 

arise under state law that are not “civil actions arising under the Constitution, laws, or treaties of 

the United States.” courts. Atlantic Richfield v. Christian, 140 S. Ct. 1335, 1349 (2020). When 

enacting CERCLA, Congress permitted state courts “to entertain state law claims, including 

challenges to [CERCLA] cleanups,” so long as they are not “arising under' CERCLA. Id. at 

1351. 

In Atlantic Richfield, landowners sued a mining company carrying out a Superfund 

cleanup work managed by the EPA since 1983, for common law nuisance, trespass, and strict 

liability claims based in Montana law. Id. The Court stated Montana state courts had proper 

jurisdiction over the landowner’s claims, noting Congress would not take the “extraordinary 

step” of “strip[ping] state courts of jurisdiction to hear their own claims” without an explicit 

directive within CERCLA. Id. 

New Union courts retain jurisdiction over FAWS’ claims. Like in Atlantic, FAWS’ state 

law claims do not “arise under” CERCLA’s provisions but state common law claims. Record at 

7. Because no element of FAWS’ claims explicitly raises a federal law under CERCLA, state 

courts retain jurisdiction over FAWS’ state claim, even if one concludes they “challenge” the 

EPA’s cleanup plan. See Atlantic, 140 S. Ct. at 1351. Further, it is not clear whether FAWS’ 
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injunctive remedies, if granted, will even interfere with EPA’s remediation of the site where such 

relief is potentially dependent on the ERA. Questions concerning the preemption of FAWS’ state 

tort claims should not be answered before a court finds what relief FAWS is awarded, if at all. 

CONCLUSION 

For the foregoing reasons, Appellant FAWS respectfully requests that this Court reverse 

the district court’s grant of summary judgment in favor of BELCO and find FAWS’ expenses 

incurred testing Fartown’s wells are recoverable under CERCLA. Appellant further requests this 

Court affirm the district court’s decisions that the ERA constitutes an ARAR, and that the EPA’s 

determination that BELCO need not install filtration systems in Fartown was arbitrary and 

capricious. Finally, Appellant requests this Court reverse the district court’s decision to retain 

jurisdiction over FAWS’ remaining state law tort claims, and instead dismiss these claims so 

they may be appropriately addressed by a state court.   
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