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STATEMENT OF JURISDICTION 

The United States District Court for the District of New Union entered summary 

judgment in consolidated cases 17-CV-1234 and 21-CV-1776 on June 1, 2022. R. 1. The district 

court has subject-matter jurisdiction pursuant to the Comprehensive Environmental Response, 

Compensation, and Liability Act (“CERCLA”) 42 U.S.C. § 9601, et seq., and 28 U.S.C. § 1331 

(federal question). Better Living Corporation (“BELCO”), the United States Environmental 

Protection Agency (“EPA”), and Fartown Association for Water Safety (“FAWS”) all filed 

timely Notices of Appeal pursuant to Fed. R. App. R. 2. The United States Court of Appeals for 

the Twelfth Circuit has jurisdiction over this appeal under 28 U.S.C. § 1291, which provides 

courts of appeals jurisdiction over appeals from final decisions of the district courts.  

STATEMENT OF ISSUES PRESENTED 

I. Did the District Court err when it determined that costs incurred by FAWS in 

sampling, testing, and analyzing well water samples of its members’ private drinking 

water wells were not reimbursable as response costs under CERCLA?  

II. Did the District Court err when it upheld EPA’s determination that the ERA 

constitutes an ARAR, and, accordingly, finding that EPA’s reopening the Consent 

Decree based on that ARAR and ordering further remedial action in the UAO was 

proper? 

III. Did the District Court err when it vacated as arbitrary, capricious or contrary to law 

EPA’s determination that BELCO was not required to install filtration systems in 

Fartown despite the existence of the ERA? 

IV. Did the District Court err in retaining jurisdiction over FAWS’ remaining state law 

tort claims after resolving the federal claims? 
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STATEMENT OF THE CASE 

I. Fartown 

Before 2013, Fartown was an unassuming, rural community in the State of New Union. 

R. 5. Compared to the neighboring town of Centerburg, which has a population of 4,500 

residents, Fartown fits the script of a rural community with only 500 residents. Id. Moreover, 300 

feet below Fartown and Centerburg is the Sandstone Aquifer, a shared aquifer that has a 

downgradient which causes groundwater from underneath Centerburg to flow under Fartown. Id. 

Despite the shared aquifer, Fartown does not have the same easy access to clean water as 

Centerburg. Id. For example, in Centerburg, publicly owned source pumps, filter, and distribute 

water from the Sandstone Aquifer to the community. Id. Meanwhile, Fartownians must 

individually take on the burden of owning and operating a private water well, which pumps 

directly from the Sandstone Aquifer. Id. This burden financially weighs heavily on Fartown due 

to its status as a qualifying environmental justice community based on its socio-economic 

conditions. Id. 

II. NAS-T 

 In 1973, Better Living Corporation (“BELCO”) started manufacturing NAS-T and its 

activation agent at a factory located in Centerburg, a town about two miles south of Fartown. R. 

6. After manufacturing NAS-T for 25 years, in 1998, BELCO abandoned its facility in 

Centerburg. Id. Although BELCO was no longer manufacturing in the facility, it remained a 

storage site for the corporation and its chemicals. Id. 

In the 1980s, it was found that the key ingredient of one of BELCO’s products, NAS-T, 

is a probable human carcinogen. Id. In response to this discovery, the EPA adopted a Health 

Advisory Level (“HAL”) for NAS-T found in drinking water of 10 parts per billion (“ppb”), 
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which allows for a significant margin of error to ensure that level of exposure is non-toxic to 

humans. Id. Despite the EPA’s standard established in its HAL, NAS-T is still detectable in 

water at concentrations as low as five ppb. Id. At such a concentration, the water produces a sour 

or stale smell. Id. Notwithstanding all of NAS-T’s concerning characteristics, the New Union 

assembly and the EPA have remained idle in their regulating and monitoring of NAS-T. Id. 

III. Investigation of Centerburg 

In early 2013, the Centerburg County Department of Health (“DOH”) began to receive 

concerns from citizens about Centerburg’s water smelling “sour” or “off.” Id. at 6. Almost two 

years later, in January 2015, the DOH began its investigation of the citizen’s concerns. Id. 

Prompted by BELCO’s facility, the DOH specifically tested Centerburg’s water supply for NAS-

T. Id. Upon the discovery of NAS-T concentrations around 45 to 60 ppb in September 2015, the 

DOH notified the residents of Centerburg to cease drinking their tap water. Id.  

In March 2016, the EPA and BELCO agreed that BELCO would investigate the source 

and extent of the NAS-T and provide Centerburg citizens with bottled drinking water. Id. Upon 

investigation, BELCO found the source of contamination stemmed from sporadic spills that 

entered the soil and an unlined lagoon used to store wastewater and stormwater in the 1980s and 

early 1990s. Id. Moreover, it was found that the contamination migrated to the groundwater, 

which resulted in the creation of a plume of NAS-T in the shared Sandstone Aquifer. Id. 

Additionally, from BELCO’s investigation, it appeared that the plume inside the Sandstone 

Aquifer presented no risk of spreading. Id. at 7. 

IV. Remedial Action in Centerburg 

Furthermore, the remedial investigation and feasibility study (“RI/FS”) performed by 

BELCO recommended that it excavate the soil at the BELCO facility. Id. In its decision to 
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address the soil rather than the plume, BELCO stated that the estimated cost of remediation of 

NAS-T through pumping and treating the water would take decades and cost over $45 million. 

Id. Citing BELCO’s RI/FS, in June 2017, the EPA selected a clean-up plan for BELCO’s facility 

through a Record of Decision (the “ROD”). Id. Following this, on June 30, 2017, the EPA 

brought a cost recovery action against BELCO, which led to BELCO and EPA entering into and 

filing a Consent Decree (“CD”). Id. Two months after public involvement and approval, the 

district court approved and entered the CD on August 28, 2017. Id. 

The CD stated that once BELCO completed the clean-up, the EPA would be required to 

issue BELCO a Certificate of Completion (the “COC”), specifically closing the CD. Upon 

issuance of the COC, and per the CD, the EPA can reopen the CD: 

1. Where new information not previously available or known to EPA is revealed, showing 

that the clean-up plan is no longer protective of human health or the environment, or 

 

2. Where new, more stringent Regulatory Standards are established that the clean-up plan 

does not satisfy. 

 

Id. Additionally, the CD required BELCO to install a water filtration system known as 

“CleanStripping” in Centerburg’s public water well to remove NAS-T. Id. After implementing 

the required remedial actions, BELCO continued to monitor the wells. Id. at 8. In January 2018, 

BELCO detected two new spikes of NAS-T in the final line of the wells located half a mile from 

Fartown. Id. The spikes concentration being approximately 5 and 6 ppb. Id. Despite these new 

spikes, the EPA issued the COC to BELCO in September 2018. Id. 

V. Contamination of the Fartown’s private wells 

 Notwithstanding the foregoing events occurring in Centerburg, Fartown was not spared 

from the harm of NAS-T. Id. Specifically, as far back as 2016, the Fartownians have submitted 

sworn testimony regarding the water from their private wells beginning to smell “off.” Id. When 
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FAWS became aware of the Centerburg investigation, it requested that DOH sample and test the 

water in Fartown for NAS-T contamination. Id. The DOH complied but only tested five of 

Fartown’s private drinking water wells in February 2019, which did not detect NAS-T. Id. In 

May 2019, citing the lack of detection in the five Fartown wells, the EPA declined to address 

Fartown’s concerns. Id. 

 Frustrated by the lack of EPA action, in December 2019, Fartownians took matters into 

their own hands. They formed the Fartown Association for Water Safety (“FAWS”), which 

employed Central Laboratories, Inc. (“Central Labs”) to test Fartown’s private wells. Id. Central 

Labs took three samples from 75 wells, totaling 225 samples. Id. Amongst those results, 120 

showed no detectable levels of NAS-T, 51 showed concentrations of 1 to 4 ppb, and 54 showed 

concentrations of 5 to 8 ppb. Id. Citing these results, in May 2020, FAWS again wrote to the 

EPA to reopen the CD to investigate Fartown’s wells further. Id. On June 10, 2020, the EPA 

decided to remain idle and declined to take further action. Id. Thus, forcing FAWS, a group of 

mere Fartownians, to shoulder the $21,500 cost for Central Lab’s testing and analysis. Id. 

VI. Environmental Rights Amendment 

Despite the previous lack of government action, on November 3, 2020, the New Union 

passed the Environmental Rights Amendment (“ERA”), promulgated by the legislature, signed 

by the governor, and passed as a ballot measure. See id. The ERA provided a much-needed 

environmental update to the New Union constitution as it read: 

Each and every person of this State shall have a fundamental right to clean air and clean 

water and to a healthful environment free from contaminants and pollutants caused by 

humans. 

 

Id. (citing N.U. Const. art., § 7). About three months after the New Union constitution was 

amended to include the ERA, on February 14, 2021, the EPA received word from the New 
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Union Department of Natural Resources (“DNR”) that the ERA is identifiable as an ARAR. 

Furthermore, the DNR stated that for the ERA to be identifiable as an ARAR, the EPA must 

provide guidance consistent with CERCLA, and the ERA must not be inconsistent with any state 

or federal regulations. Id. at 9.  

VII. Reopening of the Consent Decree 

 Two years after Fartownians first asked the EPA to test its private wells, in March 2021, 

the EPA reopened the CD and ordered BELCO to sample and analyze water from 50 private 

wells. Id.  In its decision, the EPA stated they relied on the fact that Fartown is an environmental 

justice community and the possible endangerment to Fartownians was because of NAS-T’s 

potential carcinogenic effects and the odor being reported. Id. FAWS had submitted a request to 

the EPA to take proper remedial actions to sufficiently remove NAS-T from the Fartownians’ 

private water well supply. Id. Rather than listen to FAWS’ request, on June 24, 2021, the EPA 

issued a Unilateral Administrative Order (“UAO”) that asked BELCO to sample private wells in 

Fartown, supply bottled water to any citizen with a positive NAS-T result, and monitor Fartown 

wells. Id. Due to BELCO’s refusal to comply, on July 7, 2021, the EPA began to perform the 

UAO’s remedial actions. Id. at 10.  

VIII. Procedural History 

 Upon BELCO’s refusal to perform the UAO’s remedial actions, on August 2, 2021, the 

EPA made a motion in the BELCO Action to recover incurred costs and penalties for BELCO’s 

violation of the UAO. Id. at 10. Following the EPA’s motion, on August 30, 2021, FAWS filed a 

motion to intervene in the BELCO Action asserting claims against the EPA. Id. First, FAWS 

contended that the EPA’s decision not to compel BELCO to install CleanStripping filtration 

systems into Fartown’s private wells was arbitrary and capricious. Id. Separately, on August 30, 
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2021, FAWS and 85 Fartownians filed an action against BELCO in the district court regarding 

(1) the recovery of the $21,500 FAWS spent to test for NAS-T in their water at Central Labs and 

(2) BELCO’s negligence in its contamination of the Sandstone Aquifer. Id. Nevertheless, the 

district court consolidated the BELCO Action and FAWS Action at the parties’ request. Id. Four 

months later, once the discovery of the CERCLA claims was completed, all three parties moved 

and cross-moved for summary judgment on the CERCLA claims on December 30, 2021. Id. at 

11.  

 In conclusion, the district court granted summary judgment in favor of BELCO 

concerning the reimbursement of FAWS’ expenses in testing, granted summary judgment in 

favor of the EPA regarding its determination to reopen the Consent Decree and to issue the 

UAO, granted summary judgment in favor of FAWS as to vacating EPA’s decision not to require 

installation of CleanStripping technology on Fartown’s wells, and the court denied FAWS’ 

motion to dismiss the remaining state law claims. Id. at 18.  

SUMMARY OF THE ARGUMENT 

First, the district court erred when it held the costs incurred by FAWS in sampling, 

testing, and analyzing samples were not reimbursable as a response cost under CERCLA. 

Second, the district court was correct when it held the Environmental Rights Amendment 

constitutes an Applicable or Relevant and Appropriate Requirement, and as such, the EPA’s 

decision to reopen the Consent Decree was correct. Third, the district court was correct when it 

held the EPA’s decision not to order BELCO to install CleanStripping filters was arbitrary and 

capricious. Lastly, the district court incorrectly retained jurisdiction over FAWS remaining state 

law claims.  
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For the first issue, CERCLA denotes PRPs are liable for the cost of monitoring the threat 

of hazardous substances. 42 U.S.C. § 9607(a)(2)(B) (2011). Artesian Water Co. v. Gov’t of New 

Castle Cnty., 851 F.2d 643, 651 (3d Cir. 1988). Additionally, FAWS’s remediation (i.e., hiring 

Central Labs) was consistent with the Congressional intent of CERCLA as interpreted by the 

Supreme Court. When Congress passed CERCLA, they sought “to promote the timely cleanup of 

hazardous waste sites and to ensure that the costs of such cleanup efforts [are] borne by those 

responsible for the contamination.” CTS Corp. v. Waldburger, 573 U.S. 1, 4 (2014); Atl. 

Richfield Co. v. Christian., 140 S. Ct. 1335, 1345 (2020). While the Eighth Circuit made the 

necessity and consistency of response costs with the NCP a requirement of liability under 

CERCLA, the Seventh Circuit and Tenth Circuit have not. See generally, County Line Inv. Co. v. 

Tinney, 933 F.2d 1508; Kerr-McGee Chem. Corp. v. Lefton Iron & Metal Co., 14 F.3d 321. 

Therefore, for the first issue, this court should reverse the lower court’s decision and enter 

summary judgment in favor of FAWS.   

Concerning the second issue, the district court was correct when it held the 

Environmental Rights Amendment constitutes an Applicable or Relevant and Appropriate 

Requirement, and as such, the district court was correct to grant summary judgment in favor of 

the EPA. The EPA can reopen a consent decree “where new, more stringent Regulatory 

Standards are established that the clean-up plan does not satisfy.” CD § 13.3. The CD defines 

“Regulatory Standards” to include “applicable or relevant and appropriate requirements under 

CERCLA (‘ARARs’).” CD, § 1.12. Under CERCLA, an ARAR includes a state environmental 

standard if it is: (1) properly promulgated; (2) more stringent than federal standards; (3) legally 

applicable or relevant and appropriate; and (4) timely identified. See 42 U.S.C. § 9621(d) (1986). 

The context surrounding the ERA will show the ERA was promulgated properly. Second, 
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legislative history will deem the ERA more stringent than the federal standard. Lastly, the 

purpose of the ERA will determine that the ERA is relevant and applicable to remedial action 

and was timely identified. For these reasons, the EPA’s motion for summary judgment for 

BELCO’s failure to comply with the UAO should be upheld, and the Court should order BELCO 

to comply with the UAO. 

Regarding the third issue, the EPA ignored the ERA’s definition of clean water when the 

agency ordered BELCO to provide Fartownians with only bottled drinking water. Under 

CERCLA, the standard of review for EPA-ordered remedies is arbitrary and capricious. See 42 

U.S.C. § 9613 (2011). The Supreme Court has held that an agency’s action is arbitrary and 

capricious when the agency fails to consider all relevant evidence and fails to articulate a 

satisfactory answer for its decision. See F.C.C. v. Fox TV Stations, Inc., 556 U.S. 502 (2009). 

Additionally, in the context of CERCLA cases, the circuit courts have held that when the EPA 

ignores evidence that undercuts its judgment and minimizes this evidence without proper 

explanation, the agency acts arbitrarily and capriciously. See Genuine Parts Co. v. Envtl. Protec. 

Agency at 312. In this case, considering both CERCLA and jurisprudence standards, the district 

court was correct in holding the EPA’s decision not to order BELCO to install CleanStripping 

filters was arbitrary and capricious, and therefore the district court’s ruling must be upheld. 

Lastly, the district court incorrectly retained jurisdiction over remaining state law claims. 

First, the remaining state law claims reflected novel and complex issues of state law. The district 

court incorrectly analyzed Parker v. Scrap Metal Processors, Inc., holding that tort claims do not 

present novel or complex issues. However, in Parker, no recent state laws or constitutional 

amendments were at question. The case at hand is fundamentally different because it involves an 

entirely new state constitutional amendment, and the ERA poses an unsettled issue within New 
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Union. In enacting CERCLA, Congress did not intend to leave the cleanup solely in the hands of 

the federal government. U.S. v. Akzo Coatings of Am., Inc., 949 F.2d 1409, (6th Cir. 1991). 

CERCLA expressly preserves the state’s ability to be involved with remedial actions. 42 U.S.C. 

§ 9621(f)(1) (1986). Therefore, for the fourth issue, this court should dismiss, without prejudice, 

the remaining state law claims so that they may be appropriately addressed by the state court.  

For the reasons above, FAWS respectfully requests this court reverse the lower court’s 

decision on issues one and four and uphold the lower court’s decision on issues two and three.  

STANDARDS OF REVIEW 

This case involves appeals from the district court’s grant of summary judgment. 

Summary judgment is appropriate if “there is no genuine issue as to any material fact and . . . the 

moving party is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(c), see also Celotex 

Corp. v. Catrett, 477 U.S. 317 (1986). The district court’s interpretation of CERCLA is reviewed 

de novo. See Arconic, Inc. v. APC Inv. Co., 969 F.3d 945, 950 (9th Cir. 2020), cert. denied sub 

nom. APC Inv. Co. v. Howmet Aerospace Inc., 141 S. Ct. 2838 (2021). Summary judgments in 

CERCLA actions are reviewed de novo. See Arconic, Inc., 969 F.3d at 950. Jurisdictional issues 

are also reviewed de novo. See United States v. Shell Oil Co., 294 F.3d 1045, 1052 (9th Cir. 

2002). Accordingly, this court should afford no deference to the opinions and conclusions of the 

lower court.  

ARGUMENT  

I. The district court erred when it determined the costs incurred by FAWS in 

sampling, testing, and analyzing samples were not reimbursable as a response cost 

under CERCLA. 

The district court erred when it determined the costs incurred by FAWS in sampling, 

testing, and analyzing well water samples were not reimbursable as a response cost under 
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CERCLA. The district court misapplied the undisputed facts concerning the necessity of 

FAWS’s installation of Clean Laboratory testing, and as such, the determination as a matter of 

law was made improperly. This court should reverse the lower court’s decisions and enter 

summary judgment in favor of FAWS. 

The court will grant summary judgment when there is no genuine issue as to any material 

fact, and the movant is entitled to judgment as a matter of law. Fed. R. Civ. P. 56(c).  

Additionally, summary judgment in CERCLA actions is reviewed de novo. See Arconic, Inc. v. 

APC Inv. Co., 969 F.3d 945, 950 (9th Cir. 2020).  

A. CERCLA, plainly read, states PRPs are liable for the cost of monitoring the threat 

of hazardous substances.  

Under CERCLA, response costs are reimbursable if they are necessary to monitor the 

threat of hazardous substances. 42 U.S.C. § 9607(a)(4)(B) (2011), Control Data Corp. v. 

S.C.S.C. Corp., 53 F.3d 930, 937 (8th Cir. 1995). The plaintiff seeking recovery of those costs 

must prove that: (1) the site in question is a “facility” as defined by CERCLA; (2) the defendant 

is a responsible party; (3) there has been a release or there is a threatened release of hazardous 

substances; and (4) the plaintiff has incurred costs in response to the release or threatened 

release. Sycamore Indus. Park Assocs. v. Ericsson, Inc., 546 F.3d 847, 850 (7th Cir. 2008) (citing 

42 U.S.C. § 9607(a) (2011)). The district court analyzed CERCLA response cost factors under § 

9607, but it fell short in its analysis of what constitutes a “response.” 

Under CERCLA, the term response can mean removal. 42 U.S.C. § 9601(25) (2000). 

Removal includes “such actions as may be necessary to monitor, assess, and evaluate the threat 

of release of hazardous substances ....” 42 U.S.C. § 9601(23) (2000). This has been upheld by the 

Eighth Circuit, which noted, “A plain reading of CERCLA denotes that PRPs are liable for the 

costs of monitoring the threat of hazardous substances, not just the costs occurred from the 
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hazardous release.” Control Data Corp. v. S.C.S.C. Corp., 53 F.3d 930, 937 (8th Cir. 1995). This 

has also been upheld by the Third Circuit, which noted, “Affirming the district court’s 

determination that plaintiff’s preliminary costs incurred in monitoring and evaluating the 

hazardous release were recoverable under 42 U.S.C. § 9607(a)(2)(B) (2011).” Artesian Water 

Co. v. Gov’t of New Castle Cnty., 851 F.2d 643, 651 (3d Cir. 1988).  

In sum, under a plain reading of CERCLA, PRPs are liable for response costs. Response 

costs include removal costs. Removal costs include monitoring or investigating hazardous 

materials. Therefore, PRPs are liable for the costs of monitoring or investigating hazardous 

substances.  

The installation of monitoring wells by FAWS fits within CERCLA’s statutory definition 

of a reimbursable response cost. The following facts are undisputed: 1) From 1973 through 1998, 

BELCO manufactured NAS-T at the “Site.” R. 6. 2) All parties agree that human noses can 

detect NAS-T in water concentration as low as five parts per billion (“ppb”), where it produces a 

sour or stale small. R. 6. 3) In 2013, citizens of Centerburg complained of sour-smelling water, 

ultimately leading to the installation of monitoring wells. R. 6. 4) In 2016, citizens of Fartown, a 

town located only 2 miles away, complained of sour-smelling water. R. 8. 5) Citizens of Fartown 

submitted sworn testimony of sour-smelling water. R. 8. 6) In 2019, in response to a known leak 

of NAS-T and sour-smelling water, FAWS paid Central Laboratories $21,500 to investigate and 

monitor water samples from 75 private wells in Fartown. R. 8.  

Applying these undisputed facts to the definition of reimbursable response costs under 

CERCLA requires that BELCO be held liable for the costs incurred by FAWS. BELCO is also 

responsible for removal costs, which include the investigation or monitoring of NAST-T. 

Responding to BELCO’s leak of NAS-T and reports of sour-smelling water, FAWS paid Central 
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Laboratories $21,500 to investigate the spread of NAS-T. Therefore, under a plain reading of 

CERLCA, BELCO, as the PRP, should be held liable for the $21,500 FAWS spent on 

monitoring the threat of NAS-T.  

Even if this court decides sworn testimony of a sour water and a known leak of harmful 

NAS-T is not enough to implicate investigatory measures, in similar cases, courts have held that 

an actual threat does not need to be present for a response cost to be deemed necessary. 

In Forest Park Nat. Bank & Tr. v. Ditchfield, a residential property owner, brought action 

against operators of an adjacent dry-cleaning business, alleging the operators’ mishandling and 

improper disposal of perchloroethylene (“perc”) contaminated the soil and groundwater on the 

owner’s property. Forest Park Nat. Bank & Tr. v. Ditchfield, 881 F. Supp. 2d 949, 978 (N.D. Ill. 

2012). Forest Park is similar to the present case, as both involve adjacent landowners seeking 

reimbursement of private monitoring costs under CERCLA § 9607. Id. The court in Forest Park 

notes, “The Seventh Circuit has not held that ‘an actual and real threat to human health or the 

environment’ must exist in order for a response cost to be deemed ‘necessary.’” Id. at 977. “It 

seems likely that a migrating plume of perc, a statutorily recognized hazardous substance, on a 

neighboring property would qualify as such a threat.” Id. Forest Park also notes other courts 

have sustained CERCLA § 9607 claims for reimbursement of investigative costs incurred in 

assessing a release of hazardous waste. Id. Here, the court demonstrates that no actual threat 

needs to be proven to show that a response cost was necessary. This demonstrates a low bar of 

what the courts consider an “investigatory” measure, and it is consistent with a strict reading of 

CERCLA.  

Next, in its analysis, the district court noted, “the question of whether FAWS costs were 

necessary is one of timing… there was no question that EPA was no longer investigating… as 
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such when FAWS undertook testing, it was not to further any remediation plan.” R. 10. This is a 

moot point because, as discussed below, response costs do not need to be tied to any current 

remediation plan.   

B. FAWS’s remediation plan was consistent with a “CERCLA-quality” cleanup and 

within the Congressional intent of CERCLA.  

FAWS’s remediation plan was consistent with the EPA standard of “CERCLA-quality” 

cleanup and was within the Congressional intent of CERCLA. The district court incorrectly 

applied a non-binding precedent and failed to analyze Title 40 of the United States Code of 

Federal Regulations. Additionally, in keeping with the Congressional intent of CERCLA, 

numerous federal circuit courts have upheld investigatory costs as reimbursable, irrespective of 

any national contingency plan. See generally, County Line Inv. Co. v. Tinney, 933 F.2d 1508, 

1514 (10th Cir. 1991); Kerr-McGee Chem. Corp. v. Lefton Iron & Metal Co., 14 F.3d 321 (7th 

Cir. 1994). 

The EPA states that “[a] private party response action will be considered ‘consistent with 

the NCP’ if the action… results in a CERCLA-quality cleanup.” 40 C.F.R. § 300.700(c)(3)(i) 

(2000). In the preamble to the 1990 NCP, the EPA defined a “CERCLA-quality cleanup” as a 

response action that satisfies the three remedy selection requirements of CERCLA § 121(b)(1). 

County Line Inv. Co. v. Tinney, 933 F.2d 1508. To satisfy the three requirements, remedial 

actions must: 

[1] be ‘protective of human health and the environment,’ utilize ‘permanent solutions and 

alternative treatment technologies or resource recovery technologies to the maximum 

extent practicable,’ and be ‘cost-effective’ 

[2] attain applicable or relevant and appropriate requirements (‘ARARs’), and 

[3] provide for meaningful public participation. Id. 

 

FAWS’s installation of Central Labs test sites satisfy all three requirements promulgated 

by the EPA. Related to the first requirement, all parties concede Central Labs utilized technology 
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to the maximum extent possible and was cost-effective. Additionally, Central Labs test results 

were clearly a reliable form of technology used, as demonstrated by the EPA citing the 2020 

Central Labs results when reopening the Consent Decree in 2021. R. 9. When compared to 

alternative options, such as pumping and treating the water, which was estimated to cost $45 

million, $21,500 for testing and analysis is cost-effective. R. 8. Related to the second 

requirement, as argued below, the ERA passed by New Union, and cited in FAWS’s use of 

Central Labs, is a relevant and appropriate requirement. R. 11. Lastly, and related to the third 

requirement, as a public organization comprised of approximately 100 Fartownians, FAWS 

allowed for meaningful public participation. R. 8. Therefore, Central Labs testing was consistent 

with a “CERCLA-quality cleanup” as defined by 40 C.F.R. § 300.700(c)(3)(i) (2000). 

The district court cited Forest Park Nat. Bank & Tr. v. Ditchfield as proof that response 

costs need to be consistent with the NCP. R. 11. However, while the Eighth Circuit has held 

response costs must be consistent with the NCP, the Seventh Circuit and Tenth Circuit have not. 

See generally County Line Inv. Co. v. Tinney, 933 F.2d 1508; Kerr-McGee Chem. Corp. v. 

Lefton Iron & Metal Co., 14 F.3d 321. Response costs being necessary and consistent with the 

NCP is not a statutory requirement to establish liability under CERCLA. Id. 

Lastly, denying FAWS’s reimbursement for response costs would obfuscate the intent of 

CERCLA. When Congress passed CERCLA, they sought “to promote the timely cleanup of 

hazardous waste sites and to ensure that the costs of such cleanup efforts [are] borne by those 

responsible for the contamination.” CTS Corp. v. Waldburger, 573 U.S. 1, 4 (2014); Atl. 

Richfield Co. v. Christian., 140 S. Ct. 1335, 1345 (2020). In keeping with Congressional intent, 

the Supreme Court has consistently held a low bar for what constitutes a response cost under 

CERCLA. In Key Tronic Corp. v. United States, the Court held that even “some lawyers” work 
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that is closely tied to the actual cleanup may constitute a necessary cost of response in and of 

itself under the terms of [CERCLA]. Key Tronic Corp. v. United States, 511 U.S. 809, 818 

(1994).  

In conclusion, the district court erred when it held FAWS could not recover $21,500 

against BELCO as a response cost. Under a plain reading of CERLCA, BELCO, as the PRP, 

should be held liable for the cost of monitoring the threat of hazardous substances. Additionally, 

the district court misapplied the facts in determining whether Central Labs testing was necessary 

and contingent with the NCP. Upholding the district court’s ruling would circumvent the purpose 

of CERCLA as interpreted by the Supreme Court. For the first issue, this court should reverse the 

lower court’s decision and enter summary judgment in favor of FAWS.  

II. The ERA is a relevant and appropriate requirement, and as such, the court should 

uphold the district court’s grant of summary judgment in favor of the EPA. 

  The district court was correct when it granted summary judgment in favor of the EPA 

concerning the EPA’s determination to reopen the Consent Decree and issue the UAO. Pursuant 

to the Consent Decree, the EPA may reopen a consent decree “where new, more stringent 

Regulatory Standards are established that the clean-up plan does not satisfy.” R. 7. (citing CD, § 

13.3) (emphasis added). Further, the Consent Decree defines “Regulatory Standards” to include 

“applicable or relevant and appropriate requirements under CERCLA (‘ARARs’).” Id. (citing 

CD, § 1.12). Under CERCLA, an ARAR includes a state environmental standard if it is: (1) 

properly promulgated; (2) more stringent than federal standards; (3) legally applicable or 

relevant and appropriate; and (4) timely identified. See 42 U.S.C. § 9621(d) (1986). 

 In analyzing whether a new regulatory standard constitutes an ARAR, courts should give 

deference to the EPA’s interpretation of what constitutes an ARAR under CERCLA. See United 

States v. Mead Corp., 533 U.S. 218, 219-20 (2001) (citing Skidmore v. Swift & Co., 323 U.S. 
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134, 140 (1944)).  Moreover, the deference to the EPA’s interpretation of an ARAR depends 

upon the consistency of the EPA decisions and the persuasiveness of the EPA’s position. See 

Mead Corp., 533 U.S. at 219.  

The ERA was timely identified as an ARAR. For a regulatory standard to be “timely 

identified” as an ARAR, the regulatory standard must be identified and communicated in a 

matter that avoids “inordinate delay or duplication of effort in the remedial process.” 40 C.F.R. § 

300.515 (2021). The EPA identified the ERA as a potential ARAR in February 2021, only three 

months after the citizens of New Union enacted the ERA. R. 9. Less than a month later, in March 

2021, the EPA reopened the Consent Decree citing the 2020 Central Labs’ results and the ERA 

passage as a change in the Regulatory Standards. Id. Thus, the ERA was identified in a manner 

that avoided delay. Given that the EPA has avoided an inordinate delay in the remedial process, 

the ERA was timely identified as an ARAR. 

As explained below, the ERA meets the remaining elements to constitute an ARAR. 

First, the context surrounding the ERA will show the ERA was promulgated properly. Second, 

the legislative history will deem the ERA more stringent than the federal standard. Lastly, the 

purpose of the ERA will determine that the ERA is relevant and applicable to remedial action. 

Given the ERA is an ARAR, the EPA had the authority to reopen the Consent Decree and issue 

the UAO. For these reasons, the EPA’s motion for summary judgment for BELCO’s failure to 

comply with the UAO should be upheld, and the Court should order BELCO to comply with the 

UAO. 

A. Given the ERA’s self-sufficient legal authority to compel any remedial action on 

environmental issues, the ERA was properly promulgated. 

BELCO’s argument that the ERA was not “properly promulgated” contradicts the EPA’s 

regulations and guidance documents surrounding CERCLA. Within the Code of Federal 
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Regulation, section 300 establishes the “methods and criteria for determining the appropriate 

extent of response authorized by CERLA.” 40 C.F.R. § 300 (2021). Specific to the identification 

of applicable or relevant and appropriate requirements, the EPA states, “the term promulgated 

means that the standards are ‘of general applicability’ and ‘are legally enforceable.’” 40 C.F.R. § 

300.400 (2021) (emphasis added). Furthermore, the EPA states that legally enforceable refers to 

“State regulations or statutes which contain specific enforcement provisions or are otherwise 

enforceable under State law.” National Oil and Hazardous Substances Pollution Contingency 

Plan, 55 Fed. Reg. 8666, 8746 (Mar. 8, 1990) (to be codified at 40 C.F.R. pts 300, 400) 

[hereinafter NCP, Final Rule]. Additionally, the EPA further explains that “of general 

applicability” means that “potential state ARARs must be applicable to all remedial situations 

described in the requirement, not just CERCLA sites.” NCP, Final Rule.  

For the stated reasons below, the ERA was properly promulgated. First, the legislative 

intent demonstrates the ERA is legally enforceable. Second, the statutory language and 

legislative intent will illustrate that the ERA is of general applicability.  

Although the ERA is a state statute that does not explicitly contain specific enforcement 

provisions, the legislative intent shows the ERA is otherwise enforceable under State law. This is 

demonstrated by Assemblymember Wright’s, the ERA’s bill sponsor, statement that the ERA is 

a “fundamental right for our citizens… [and] with all fundamental rights, this right would be 

self-executing.” NU Assembly A10377, 113th Sess. (Nu. 2020). Furthermore, as the lower court 

stated, given the legislative intent for the ERA to be self-executing, “no further legislation or 

regulation is required to make it effective.” R. 15. Because the legislative intent shows the ERA 

is a state statute and is enforceable under state law, the ERA is legally enforceable.  
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 The ERA’s statutory language and legislative intent make it clear that the ERA is meant 

to be generally applicable. The ERA states: 

“Each and every person of this State has a fundamental right to clean air and clean water 

and to a healthful environment from contaminants and pollutants caused by humans.” 

 

R. 8. (citing N.U. Const. Art 1, § 7). The broadness of the text allows the statute to be applied to 

any remedial situation necessary to resolve a claim under the ERA properly. 

 Additionally, during a New Union assembly, Assemblymember Wright explained the 

ERA was written broadly to encompass any scenario or substance, whether the situation is 

foreseeable. NU Assembly A10377, 113th Sess. (Nu. 2020). Assemblymember Wright further 

stated that the ERA was specifically written to ensure there would not be any “lapse[s] in the 

protection of our people” while the legislature attempted to address the substance or 

circumstance. Id. Given the foregoing reasons, the ERA was written to be generally applicable.  

In summation, the ERA is legally enforceable and of general applicability; thus, the ERA 

was properly promulgated.  

B. Because there aren’t any comparable federal standards, the ERA is the most 

stringent standard to address the contamination of Fartown’s private wells. 

The legislative history demonstrates that the ERA is more stringent than federal standards 

and was created to fill the federal gaps. For a state standard to be more stringent than a federal 

standard, there must not be any applicable federal standard, or if there is an applicable federal 

standard, it must be more restrictive than the state standard. U.S. v. Akzo Coatings of Am., 949 

F.2d 1409, 1443 (6th Cir. 1991). Additionally, Senator George John Mitchell, one of the 

principal authors of section 9621, offers insight into what an “applicable” standard means. 132 

Cong. Rec. 28,333 (1986). Senator Mitchell stated that the more stringent state requirement is 

meant to look for a federal requirement comparable to the state requirement. Id. 
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The legislative history illustrates that there is no comparable federal or more stringent 

federal standard than the ERA. A New Union Senate report stated that the ERA is “necessary 

and justified” because “the existing statutes and regulations are insufficient to protect the people. 

N.U. S. Rep. A02137 (Nu. 2020). The report also said that “where those regulatory gaps exist, 

the Amendment will serve to create a safety net.” Id. Therefore, given the Senate report that lays 

out the clear lack of comparable federal standards, the ERA is more stringent than the federal 

standards. 

C. The ERA was created to ensure the health and protection of New Union citizens and 

therefore is the relevant and appropriate requirement to address the contamination 

of Fartown’s private wells. 

Before the relevance and appropriateness analysis can be done, the standard must be 

promulgated, timely identified, and more stringent than a federal standard. 40 C.F.R. § 300.400 

(2021). Once a standard has met the criteria of 40 CFR 300.400, a “requirement” must be 

analyzed for its remedial purpose. Id. For context, a relevant and appropriate requirement 

includes a state environmental law. See 40 C.F.R. § 300.5 (2021). Furthermore, the 

requirement’s purpose must be determined to address problems or situations similar to the 

remedial action, and the requirement must be well-suited to the site. 40 C.F.R. § 300.400 (2021). 

Given the legislative intent, the ERA is “relevant and appropriate” to address the 

remedial action. First, the ERA is a state environmental law promulgated by the legislature, 

timely identified by the EPA, and more stringent than any federal standard. See R. 8-9.  Second, 

the purpose of the ERA is quite similar to the wording of the statute: to protect public health and 

the environment. Id. Upon discussion of the ERA, the Senate stated that the purpose of the ERA 

was to address the shortfalls that have been evident in New Union, where toxic chemicals have 

gone unregulated. NU Assembly A10377, 113th Sess. (Nu. 2020). In doing so, the Senate further 
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stated the ERA will guarantee an environment free from non-natural, human-caused pollutants 

and contaminants. Id. The ERA was meant to address the Fartownians’ situation of the chemical 

contamination of their private wells. See id. Additionally, the ERA is well-suited for addressing 

the Fartownians’ contaminated private wells because the lack of enforcement would cause the 

very thing the ERA is meant to protect from: “harm, to [the community] to our children, to our 

environment.” Id. Therefore, the ERA is relevant and appropriate to address the Fartownians’ 

private well contamination.  

In conclusion, the ERA is an ARAR because it was properly promulgated, was timely 

identified, is more stringent than any federal standard, and is relevant and appropriate to the 

remedial action. Given that the ERA is an ARAR, the EPA had a legal foundation to reopen the 

Consent Decree and issue a UAO. Because BELCO refused to comply with a legally issued 

UAO, the district court correctly granted the EPA’s motion for summary judgment. Therefore, 

FAWS asks the Court to (1) uphold the district court’s grant of summary judgment concerning 

the EPA’s determination to reopen the Consent Decree and (2) order BELCO to comply with the 

UAO. 

III. The EPA’s decision not to order BELCO to install CleanStripping filters was 

arbitrary and capricious, and therefore the district court’s ruling must be upheld. 

The EPA ignored the ERA’s definition of clean water when the agency ordered BELCO 

to provide Fartownians with only bottled drinking water. Therefore, the EPA acted arbitrarily 

and capriciously and BELCO must instead install CleanStripping filters in contaminated wells or 

bear the burden of the costs of installation.  

Under CERCLA, the standard of review for EPA-ordered remedies is the arbitrary and 

capricious standard. Comprehensive Environmental Response, Compensation, and Liability Act, 

42 U.S.C. § 9613(j)(2) (2011). The Supreme Court has held that an agency’s action is arbitrary 
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and capricious when the agency fails to consider all relevant evidence and fails to articulate a 

satisfactory answer for its decision. See F.C.C. v. Fox TV Stations, Inc., 556 U.S. 502, 504 

(2009). Additionally, in the context of CERCLA cases, the circuit courts have held that when the 

EPA ignores evidence that undercuts its judgment and minimizes this evidence without proper 

explanation, the agency acts arbitrarily and capriciously. Genuine Parts Co. v. Envtl. Protec. 

Agency, 890 F.3d 304, 312 (D.C. Cir. 2018). The Seventh Circuit has also expanded the arbitrary 

and capricious standard under CERCLA, beyond the procedural decision-making process of the 

EPA, to include the substantive reasonableness of the EPA’s decision. U.S. v. P.H. Glatfelter, 

768 F. 3d 662, 670 (7th Cir. 2014). Under the Seventh Circuit, the EPA’s remedy is arbitrary and 

capricious if it is a substantively unreasonable solution to the CERCLA contamination the 

agency is tasked with addressing. See id.  

A. Under the Supreme Court’s standard, the EPA acted arbitrarily and capriciously 

when they ignored the specific text and intent of the ERA.  

In the D.C. Circuit case Genuine Parts Co. v. Envtl. Protec. Agency, the EPA acted 

arbitrarily and capriciously when it relied on a small portion of data that supported its position 

and ignored additional data that undercut its position. Genuine Parts Co., 890 F.3d at 307. Here, 

under CERCLA, the EPA determined that two contaminated aquifers were connected. Id. Using 

the determination that the aquifers were connected, the EPA added the aquifer to CERCLA’s 

National Priorities List. Id at 311. However, the EPA ignored significant data in the 

administrative record that the aquifers were not actually connected and that there was little to no 

risk of contamination spreading from one aquifer to the other. Id at 312. Upon reviewing the 

EPA’s decision, the court held that because the EPA ignored data that undercuts its decision 

when it determined that the aquifers were connected, the EPA acted arbitrarily and capriciously. 
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Id. at 314. The court then vacated the EPA’s decision and remanded back to the agency for a 

decision consistent with its holding. Id at 316.  

The EPA’s order for BELCO to only provide bottled drinking water to Fartown is similar 

to the EPA’s decision in Genuine Parts Co. because, in both instances, the EPA ignored 

evidence that undercut its decision. Therefore, like Genuine Parts, the EPA acted arbitrarily and 

capriciously. In Genuine Parts, the EPA ignored evidence that the aquifers were not connected 

when the agency decided the aquifers were connected. Here, the EPA has ignored the specific 

text of the ERA and the framer’s intended definition of “clean water.”  The ERA states that 

“each and every person of this State has a fundamental right to. . . clean water. . . free from 

contaminants and pollutants caused by humans.” R. 13. When questioned on the definition of 

“clean,” a framer of the ERA stated, “odors could be an issue if sufficiently offensive and if they 

impact what the community would consider clean. . .” NU Assembly A10377, 113th Sess. (Nu. 

2020). The record shows that the contaminated water in Fartown has a sufficiently offensive 

odor. Specifically, the contamination in Fartown’s water “makes water used in cooking, bathing, 

showering, cleaning, and other household tasks smell bad.” Furthermore, the smell of water in 

Fartown is so bad that the citizens of Fartown paid twenty thousand dollars to have it tested and 

brought this case before the court. R. 5. These measures demonstrate that the smell of the water 

was sufficiently offensive and impacted what the community considers clean.  

Since the smell alone was sufficiently offensive to what the Fartown community 

considers clean, the water is not clean under the ERA, regardless of whether it is harmful to 

consume or not. Since the water is then not “clean water,” the ERA establishes that Fartown’s 

citizens have the fundamental right to have their wells free of low concentrations of NAS-T. By 

ruling that Fartown’s wells did not need to be filtered, the EPA ignored the intended definition of 
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“clean water” in the ERA. Therefore, like in Genuine Parts, because the EPA ignored relevant 

evidence that undercut its decision, the EPA acted arbitrarily and capriciously when it 

determined that the CleanStripping wells were not required. Because EPA acted arbitrarily and 

capriciously under the Supreme Court’s arbitrary and capricious standard, the district court’s 

ruling must then be upheld.  

B. Under a substantive reasonableness standard, the EPA’s decision was arbitrary and 

capricious.  

If the Twelfth Circuit decides to use the Seventh Circuit’s substantive reasonableness 

standard, the EPA’s decision not to mandate CleanStripping filters is still arbitrary and 

capricious. As stated above, under the Seventh Circuit’s test the EPA’s remedy is arbitrary and 

capricious when it is substantively unreasonable in the context of the CERCLA contamination 

the agency is tasked with remedying. See P.H. Glatfelter Co., 768 F.3d at 670. 

 The EPA’s decision not to mandate the installation of CleanStripping wells is 

substantively unreasonable because it fails to remedy BELCO’s violation of Fartownian’s 

fundamental right to clean water. As stated above, the ERA establishes a fundamental right to 

clean water for all citizens of New Union. This right to clean water has been defined as including 

the right to not have water with a significantly offensive odor. However, when tasked with 

remedying the significantly offensive odor the EPA chose a remedy that simply does not remove 

the odor from the water. Specifically, when acting under the ERA, the EPA chose only to 

provide Fartown with bottled drinking water as a means of addressing the NAS-T contaminating 

Fartown’s wells. Providing bottled drinking water in no way protects Fartownian’s fundamental 

right to clean water free from the odor caused by NAS-T, because providing drinking water in no 

way remedies the offensive odor. Additionally, because of the EPA’s experience with the NAS-T 

contamination in Centerburg, the EPA was aware that installing CleanStripping wells would 
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remove this offensive odor from the water. Therefore, because the EPA chose a remedy that 

failed to protect the fundamental right to water without an offensive odor, while also dismissing 

the remedy that would correct the odor, the EPA’s decision was substantively unreasonable 

under the Seventh Circuit’s test. Per the Seventh Circuit’s arbitrary and capricious standard, 

because the EPA’s CERCLA remedy was substantively unreasonable, it is then arbitrary and 

capricious. 

C. The price of installing the CleanStripping wells is not relevant under CERCLA.  

As a final note, under both the Supreme Court and the Seventh Circuit’s test of arbitrary 

and capricious, the price of installing the CleanStripping wells is not relevant when reviewing 

agency decisions. BELCO’s plea to have the costs of installing the CleanStripping wells 

considered by the court is then irrelevant. Under CERCLA, responsible parties are responsible 

for all cost of recovery and remediation consistent with the NCP. 42 U.S.C. § 9607 (2011). At no 

point does CERCLA make an exception for responsible parties or the EPA to choose an arbitrary 

and capricious remedy for the purpose of reducing costs. See id. Therefore, BELCO’s argument 

that providing drinking water is cheaper than installing the CleanStripping filters is entirely 

irrelevant.   

Under both Supreme Court and Seventh Circuit standards, the EPA’s decision not to 

order BELCO to install CleanStripping filters was arbitrary and capricious. Therefore, the district 

court’s ruling must be upheld.  

IV. The district court incorrectly retained jurisdiction over remaining state law claims. 

The district court incorrectly retained jurisdiction over remaining state law claims. First, 

the remaining state law claims reflected a novel and complex issues of state law. Second, in 

enacting CERCLA, Congress did not intend to leave the cleanup solely in the hands of the 
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federal government. U.S. v. Akzo Coatings of Am., Inc., 949 F.2d 1409, (6th Cir. 1991). This 

court should dismiss, without prejudice, the remaining state law claims so that they may be 

appropriately addressed by the state court.  

A federal court has “supplemental jurisdiction over all other claims that are so related to 

claims in the action within such original jurisdiction that they form part of the same case or 

controversy under Article III of the United States Constitution.” 28 U.S.C. § 1367(a) (1990). In 

deciding whether to retain jurisdiction over pendent state law claims upon dismissal or resolution 

of federal claims over which they have original jurisdiction, district courts are further to consider 

factors such as “judicial economy, convenience, fairness, and comity.” Nowak v. Ironworkers 

Loc. 6 Pension Fund, 81 F.3d 1182, 1191 (2d Cir. 1996) (citing Purgess v. Sharrock, 33 F.3d 

134, 138 (2d Cir.1994)). Courts have thus readily dismissed remaining pendent state law claims 

concerning “novel or complex” issues of state law. See, e.g., Miller v. City of Fort Myers, 424 

F.Supp.3d 1136, 1152-53 (D.C. Fl. 2020) (class action suit involving state environmental tort 

claims); MediGrow, LLC v. Natalie M. LaPrade Med. Cannabis Comm’n, 487 F.Supp.3d 364 

(D.C. Md. 2020) (state law claims concern “the intricacies of a new state regulatory scheme”). 

A. The remaining state law claims reflect “novel and complex” issues of state law. 

The district court failed to properly consider the unsettled questions of New Union law 

presented by the ERA when it held that the remaining state law claims were not novel and 

complex. By statute, district courts have the discretion to dismiss pendant state law claims 

without prejudice when the state law claims present a novel and complex issue of state law. 28 

U.S.C. § 1367(c)(1) (1990). As the district court noted in its opinion, the Second Circuit Court 

held in Nowak v. Ironworkers Loc. 6 Pension Fund that it is proper for district courts to retain 

jurisdiction of state law claims after all federal law claims have been resolved when substantial 
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proceedings have taken place prior to the resolution of the federal claims and the remaining state 

law claims involve no novel or complex legal questions. See e.g. Nowak v. Ironworkers Loc. 6 

Pension Fund, 81 F.3d 1182, 1187 (2d Cir. 1996).  

However, the district court failed to recognize that the Second Circuit later elaborated on 

the definition of novel and complex when the circuit held that a state’s tort law claims can arise 

to novel and complex issues of state law when the tort claims raise unsettled questions of state 

law. Valencia ex rel. Franco v. Lee, 316 F.3d 299, 307 (2d Cir. 2003). In Valencia, the Second 

Circuit held that tort claims raise unsettled questions of state law when the claim applies 

principles of state law that the state courts have never had the opportunity to apply themselves. 

See id. at 308.  

The ERA expanded the fundamental constitutional rights of every citizen of New Union, 

and this expansion of rights application to New Union’s tort laws raises an unsettled question of 

state law. Moreover, this expansion of New Union constitutional rights is very recent, with the 

ERA was added to the New Union constitution in November 2020. R. 5. In the two years since 

the ERA’s addition no New Union court has had the opportunity to interpret how the ERA has 

affected New Union’s negligence or nuisance per se doctrines. See id. Therefore, because the 

New Union courts have never had the opportunity to apply the ERA to the state’s negligence or 

nuisance per se laws, the remaining state law claims raised by FAWS raise unsettled questions of 

state law. This unsettled question of state law then makes the remaining tort claims raised by 

FAWS novel and complex.  

In ruling that state tort claims do not present novel or complex issues of state law the 

district court erroneously relied on Parker v. Scrap Metal Processors, Inc. R. 15. The district 

court erred in relying on Parker because the Eleventh Circuit case is significantly distinct from 
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the current case before the court. In Parker, no recent state laws or constitutional amendments 

had been passed by the Georgia legislature prior to the district court’s decision. See Parker v. 

Scrap Metal Processors, Inc, 386 F.3d 993, 1007 (11th Cir. 2004). Additionally, the applicable 

Georgia state laws on negligence per se and nuisance were considered long settled at the time of 

the district court’s decision. See id. 

 The case at bar is then fundamentally distinct from Parker for two reasons. The first 

being that here the court has before it an entirely new state constitutional amendment pertaining 

to FAWS state law claims in the form of the ERA. And second being that, as stated above, the 

passing of the ERA has posed an unsettled issue of state law that the New Union state courts 

have not yet had the opportunity to interpret. Therefore, the conclusion reached in Parker that 

tort claims are not novel, and complex is inapplicable to today’s case. 

Additionally, because the remaining state law claims present a novel and complex issue it 

is irrelevant that potentially substantial proceedings have taken place prior to the resolution of 

the federal claims. As stated above, it is proper for a district court to retain jurisdiction over 

remaining state law claims when substantial proceedings have taken place prior to the resolution 

of the federal claims and the remaining state law issues present no novel or complex legal 

questions. Therefore, in summary, in order for a district court to properly retain jurisdiction there 

must be substantial prior proceedings and no novel and complex legal questions. Any discussion 

of the potentially substantial proceedings prior to the district court resolution of the federal 

claims is then preempted by the novel and complex issues of state law presented by FAWS tort 

claims.  

Since the effect of the ERA’s recent expansion of state constitutional rights on New 

Union’s tort doctrines has not yet been interpreted by New Union courts, FAWS tort claims 
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present a novel and complex state law issue. Therefore, it is not for the district court to decide 

whether the newly established fundamental right to clean water affects New Union’s tort laws or 

not, but rather for the courts of New Union. 

B. CERCLA expressly preserves state law remedies. 

The district court incorrectly applied the framework of CERCLA in retaining jurisdiction 

over the remaining state tort claims. CERCLA expressly preserves the state’s ability to be 

involved with remedial actions. 42 U.S.C. § 9621(f)(1) (1986). Congress has explained, “The 

President shall promulgate regulations providing for substantial and meaningful involvement by 

each State in initiation, development, and selection of remedial actions to be undertaken in that 

State.” Id.  

Circuit courts have further clarified, “The federal legislative scheme and its history are 

persuasive that Congress did not intend to leave the cleanup under CERCLA solely in the hands 

of the federal government. CERCLA… provides a substantial and meaningful role for the 

individual states in the selection and development of remedial actions to be taken within their 

jurisdictions.” Akzo Coatings of Am., Inc., 949 F.2d at 1418. When the EPA amended the 

National Plan in 1990, it sought to encourage private parties to perform voluntary environmental 

cleanups by removing unnecessary obstacles to their ability to recover cleanup costs. Bedford 

Affiliates v. Sills, 156 F.3d 416, 428 (2d Cir. 1998). If recovering parties have multiple avenues 

to recover cleanup costs, both federal and state, this will create greater incentives for them to 

undertake cleanup operations. New York v. W. Side Corp., 790 F. Supp. 2d 13, 24 (E.D.N.Y. 

2011). 

The district court correctly noted, pursuant to 28 U.S.C. § 1367(a), a plaintiff’s state and 

federal claims may be tried in one proceeding if both sets of claims derive from a common 
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nucleus of operative fact. R. 17. However, while both claims may derive from the same facts, the 

response costs recoverable under CERCLA differ substantially from the compensatory and 

punitive damages that are available under typical state tort claims. Mathews v. Dow Chem. Co., 

947 F. Supp 1517, 1521 (D. Colo. 1996). 

New Union has a meaningful role to play in the recovery operations of Fartown. FAWS, 

as a private party, was correctly encouraged to perform environmental cleanup surrounding the 

NAS-T leak. FAWS is also correctly pursuing both federal and state remedies which incentivizes 

CERCLA remediation. Failing to appreciate the unique conditions of CERCLA would be in 

direct contrast to existing jurisprudence and create confusing and counterintuitive conditions, not 

only for FAWS, but for future recovery operations in other New Union communities seeking to 

enforce their fundamental rights established by the ERA.  

The district court’s interpretation of federal preemption fails to consider the unique 

context of CERCLA. As explained above, the remaining state law claims reflected novel and 

complex issues of New Union state law. Additionally, CERCLA expressly directs the federal 

government to allow meaningful state involvement in the recovery process. As such, this court 

should dismiss, without prejudice, the remaining state law claims so that they may be 

appropriately addressed by the courts of New Union.  

CONCLUSION  

 First, the district court erred when it held the costs incurred by FAWS in sampling, 

testing, and analyzing samples were not reimbursable as a response cost under CERCLA. 

Second, the district court was correct when it held the Environmental Rights Amendment 

constitutes an applicable or relevant and appropriate requirement, and as such, the EPA’s 

decision to reopen the Consent Decree was correct. Third, the district court was correct when it 
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held the EPA’s decision not to order BELCO to install CleanStripping filters was arbitrary and 

capricious. Lastly, the district court incorrectly retained jurisdiction over FAWS remaining state 

law claims.  

 For the foregoing reasons, FAWS respectfully requests this court reverse the lower 

court’s decision on issues one and four and uphold the lower court’s decision on issues two and 

three. 
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APPENDIX 

I. Acronym List 

Applicable or relevant and appropriate requirements (ARAR)  

Better Living Corporation (BELCO) 

Centerburg County Department of Health (DOH) 

Certificate of Completion (COC) 

Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA) 

Consent Decree (CD)  

Environmental Protection Agency (EPA) 

Environmental Rights Amendment (ERA) 

Fartown Association for Water Safety (FAWS) 

Health Advisory Level (HAL) 

National Contingency Plan (NCP) 

New Union Department of Natural Resources (DNR) 

Nitro-Acetate Titanium (NAS-T) 

Parts per billion (ppb) 

Potentially Responsible Parties (PRP) 

Record of Decision (ROD) 

Remedial Investigation and Feasibility Study (RI/FS) 

Unilateral Administrative Order (UAO) 

 


