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JURISDICTIONAL STATEMENT 
 

Pursuant to 28 U.S.C. § 1331, the District Court had original jurisdiction over these 

claims involving the Comprehensive Environmental Response, Compensation, and Liability Act 

(“CERCLA”), 42 U.S.C. §§ 9601–9675. The District Court had supplemental jurisdiction over 

the state tort claims under 28 U.S.C. § 1367(a). On June 1, 2022, the District Court granted 

summary judgment on all claims except the state tort claims and denied the motion by Fartown 

Association for Water Safety (“FAWS”) to dismiss the remaining state tort claims. The District 

Court elected to retain supplemental jurisdiction over the state tort claims.  

 This Court has jurisdiction under 28 U.S.C. § 1292(b). Better Living Corporation 

(“BELCO”), the U.S. Environmental Protection Agency (“EPA”), and FAWS each requested 

leave to file an interlocutory appeal from various parts of the District Court’s order, which this 

Court granted. 

STATEMENT OF THE ISSUES PRESENTED 
 
I. CERCLA permits recovery of investigative costs if an investigation is necessary and 

consistent with the National Contingency Plan (“NCP”). Should this Court permit FAWS 

to recover its investigative costs even though its investigation was unnecessary and 

inconsistent with the NCP? 

II. The Consent Decree (“CD”) authorizes the EPA to reopen the CD if a new, more 

stringent regulatory standard is established, such as an applicable or relevant and 

appropriate requirement under CERCLA (“ARAR”). Should this Court recognize the 

EPA’s authority to reopen the CD after the Environmental Rights Amendment (“ERA”), 

a more stringent regulatory standard, was adopted? 
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III. Courts have consistently upheld an agency’s decision when the decision is not arbitrary, 

capricious, or contrary to law. A decision is not arbitrary, capricious, or contrary to law if 

the agency considers relevant data and satisfactorily explains its decision, considers 

relevant factors, and makes no clear error in judgment. Should this Court uphold the 

EPA’s decision to decline to require BELCO to install CleanStripping filtration systems 

(“CleanStripping”) in Fartown residential wells testing at or below 10 parts per billion 

(“ppb”) for Nitro-Acetate Titanium (“NAS-T”), given the EPA considered relevant data 

and satisfactorily explained its decision, considered relevant factors, and made no clear 

error in judgment? 

IV. District courts have discretion to retain supplemental jurisdiction over state law claims 

sufficiently related to claims over which the district court has original jurisdiction. 

Should this Court uphold the District Court’s decision to exercise its discretion to retain 

supplemental jurisdiction over the state tort claims? 

STATEMENT OF THE CASE 
 
I. The EPA’s Authority Under CERCLA 
 

Congress enacted CERCLA, as amended by the Superfund Amendments and 

Reauthorization Act of 1986, in response to the “serious environmental and public health risks” 

posed by hazardous waste pollution. Burlington N. & Santa Fe Ry. Co. v. United States, 556 U.S. 

599, 602 (2009). CERCLA provides compensation, cleanup, and emergency response for 

hazardous substances released into the environment. See 42 U.S.C. § 9601–9675. In passing 

CERCLA, “Congress intended for the federal government to be given the tools necessary for a 

prompt and effective response to problems of national magnitude resulting from hazardous waste 

disposal.” United States v. Akzo Coating of Am., 949 F.2d 1409, 1418 (6th Cir. 1991) (quoting 
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United States v. Reilly Tar & Chemical Corp., 546 F.Supp. 1100, 1112 (D. Minn. 1982)). To this 

end, CERCLA grants broad authority to the President to command the cleanup of hazardous 

waste that endangers public health or the environment. 42 U.S.C. §§ 9604, 9606. The President 

delegated this authority to the EPA because, “clearly, the EPA has [the] expertise in selecting 

and executing removal and remedial actions [of hazardous waste].” Akzo Coating of Am., 949 

F.2d at 1417; Colorado v. Sunoco, Inc., 337 F.3d 1233, 1243 (10th Cir. 2003). 

Under CERCLA, the EPA acts consistent with the NCP to remove or remediate 

hazardous substances in the environment to protect the public health, public welfare, or 

environment. 42 U.S.C. § 9604(a)(1). To ensure consistency, EPA actions are developed through 

a systematic process involving scientific studies and input from the public, local and state 

government, and potentially responsible parties (“PRPs”). 42 U.S.C. § 9620; 40 C.F.R. § 

300.430 (2022). The remedial investigation and feasibility study (“RI/FS”) is central to this 

process. 

An RI/FS is completed for all CERCLA sites to determine the extent of contamination 

and appropriate remedies. 42 U.S.C. § 9620(e)(1). Developing and conducting the RI/FS 

generally includes “project scoping, data collection, risk assessment, treatability studies, and 

analysis of alternatives.” 40 C.F.R. § 300.430(a)(2) (2022). Based on these investigations, the 

EPA, PRPs, and state and local officials plan and select an appropriate removal or remedial 

action. 42 U.S.C. § 9620(f). Every proposed action is chosen based on defined threshold, 

balancing, and modifying criteria and only after public comments are received and considered. 

40 C.F.R. § 300.430(f) (2022). Under this approach, the EPA follows a guiding principle that 

remedies “should reflect the scope and complexity of the site problems being addressed.” 40 

C.F.R. § 300.430(a)(1)(ii)(C) (2022). 



4 
 

Due to CERCLA’s “complex regulatory scheme,” the EPA’s expertise is vital to its 

implementation. United States v. W.R. Grace & Co., 429 F.3d 1224, 1243 (9th Cir. 2005). Given 

the EPA’s expertise and “the courts’ lack thereof,” judicial review must “proceed with caution 

and care.” Michigan v. EPA, 576 U.S. 743, 771 (2015) (Kagan, J., dissenting). 

II. The NAS-T Contamination of the Sandstone Aquifer 
 

The EPA has managed the NAS-T contamination of the Sandstone Aquifer since 2016, 

when it commenced months-long studies related to understanding and addressing the 

contamination. Record p. 5–6. For more than 20 years, NAS-T was manufactured by BELCO at 

a facility in Centerburg. Id. at 6. Sporadic NAS-T spills as well as an unlined stormwater and 

wastewater storage lagoon used during the operation of the facility contaminated soil in the area 

and, in turn, contaminated the Sandstone Aquifer. Id. The Sandstone Aquifer is located beneath 

Centerburg, a town of approximately 4,500 residents, and Fartown, a smaller community 2 miles 

south with approximately 500 residents. Id. at 5. The Sandstone Aquifer supplies drinking water 

to all residents in both towns. Id. 

NAS-T can cause a stale or sour odor in water at concentrations of 5 ppb or higher. Id. at 

6. Because NAS-T is a probable human carcinogen, the EPA set a Health Advisory Level 

(“HAL”) for NAS-T of 10 ppb. Id. The HAL “incorporates a significant margin of error.” Id. 

Thus, even drinking water with a concentration of 10 ppb is not harmful. Id.  

In 2015, concentrations of NAS-T between 45 ppb and 60 ppb were found in the 

Centerburg Water Supply (“CWS”). Id. The Centerburg Department of Natural Resources 

(“DNR”) started to investigate the contamination, but quickly realized it lacked the resources and 

expertise to evaluate the contamination and referred the investigation and remediation to the 

EPA. Id. Within 2 months, the EPA began working with BELCO on the site’s RI/FS to 
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understand the sources and extent of NAS-T contamination, assess the risk to human health, and 

evaluate remedial options. Id. at 6–7. 

By the end of 2016, Centerburg and Fartown residents could smell NAS-T in their 

drinking water. Id. at 6, 8. In June 2017, after several months of the RI/FS and receiving public 

feedback, the EPA issued a proposed plan for addressing NAS-T contamination of the Sandstone 

Aquifer. Id. at 7. The EPA determined remediation through pumping and treating the water in the 

Sandstone Aquifer was not feasible. Id. at 7. Instead, the proposed plan took a “monitored 

natural attenuation” approach, requiring BELCO to (1) install and maintain CleanStripping at 

CWS’ sole public water well; (2) excavate contaminated soil; and (3) conduct monthly sampling 

and testing of monitoring wells, including five wells located a half-mile north of Fartown. Id. 

Given the aquifer’s south-moving current and that none of the wells closest to Fartown detected 

NAS-T during the RI/FS, the EPA did not propose any remedial actions in Fartown. Id. at 5, 7. 

The proposed plan was memorialized in the CD, and after taking public comment, the presiding 

court approved the CD, finding it both “fair and reasonable.” Id. at 7. Eighteen months passed 

between the start of the RI/FS (March 2016) and approval of the CD (August 2017). Id. at 6–7. 

Although no remediation was proposed in Fartown, no Fartownians objected to the RI/FS, 

proposed plan, or entry of the CD. Id. at 7. 

By December 2017, BELCO had installed CleanStripping at CWS’ well and completed 

soil excavation, removing the source of the contamination. Id. at 8. NAS-T was not detected in 

any of the monitoring wells closest to Fartown, except in January 2018 when concentrations of   

5 ppb and 6 ppb were detected. Id. Given the consistent non-detects and low levels detected in 

January 2018, the EPA issued BELCO a Certificate of Completion (“COC”) in September 2018. 

However, BELCO continued to conduct monthly sampling and testing of the monitoring wells 
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through 2020. Id.; Q&A at Q3. In February 2019, at the request of Fartown residents, the New 

Union Department of Health (“DOH”) tested private drinking water wells in Fartown. Record   

p. 8. NAS-T was not detected. Id. In May 2019, Fartown residents requested the EPA instruct 

BELCO to conduct further testing in Fartown. Id. Given the numerous and recent sampling data 

indicating no detectable NAS-T under Fartown, the EPA declined the request. Id. 

“Frustrated” and “not satisfied,” 100 Fartown residents formed FAWS and hired a private 

lab, Central Laboratories, Inc., to test Fartown well water. Id. Under FAWS’ direction, the lab 

tested 75 private wells in the small community, collecting three water samples from each well. 

Id. In total, FAWS spent $21,500 in sample and testing fees after BELCO’s monthly monitoring 

near Fartown and the DOH’s testing in Fartown revealed no harmful levels of NAS-T. Id. 

Consistent with BECLO’s and the DOH’s results, FAWS’ investigation revealed no harmful 

levels of NAS-T. Id. About half of the FAWS samples contained no detectable NAS-T, and 

approximately one-fourth of the FAWS samples revealed concentrations of NAS-T between 5–8 

ppb. Id. Not a single FAWS sample contained potentially harmful concentrations of NAS-T 

(over 10 ppb). Id. In May 2020, FAWS again requested that the EPA open the CD and require 

BELCO to conduct further testing; the EPA again declined. Id. 

The EPA can only reopen the CD and order BELCO to conduct further remedial action if 

(1) “new information not previously available or known to the EPA . . . [shows] that the 

[cleanup] plan is no longer protective of human health;” or (2) “new, more stringent Regulatory 

Standards are established,” which the cleanup plan no longer satisfies. CD, § 13.3. Under the 

CD, more stringent regulatory standards include ARARs. Id. at § 1.12. 
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In November 2020, after FAWS completed its sampling and testing, New Union passed 

the ERA: 

“Each and every person of this State shall have a fundamental right to clean air and clean 
water and to a healthful environment free from contaminants and pollutants caused by 
humans.” 
 

N.U. CONST., art. I, § 7. The New Union legislature passed the ERA; the governor signed the 

amendment; the amendment was included on the election ballot; and it successfully passed by a 

majority vote. Record p. 8. 

The purpose of the ERA “is to protect public health and the environment ensuring clean 

air and water, including and not limited to, harms from contaminants and pollutants caused by 

humans.” Addendum p. 2. A goal of the ERA is to offer “better protection for [New Union] 

families, their communities and the environment.” Id. at 6. The “importance of clean drinking 

water” is specifically addressed in the ERA’s justification. Id. at 2. In mandating a right to 

“clean” air and water, the ERA’s sponsors clarified “clean” as meaning “healthful to human 

beings” and “healthful” as meaning “do no harm to consume that water.” Id. at 5. The ERA is 

not meant to require water to be free of any or all substances besides H2O. Id. at 4. 

As with all fundamental rights, the ERA is meant to be self-executing, meaning “further 

definition in regulation or statute” is not required. Id. at 6. Within 90 days of the ERA passing, 

the EPA, collaborating with the DNR, identified the ERA as an ARAR and subsequently notified 

BELCO that it would reopen the CD. Record p. 9. 

After reopening the CD, the EPA ordered BELCO to conduct further remedial action; 

BELCO refused. Id. Then, the EPA issued the Unilateral Administrative Order (“UAO”), 

directing BELCO to (1) sample 50 private wells in Fartown each month; (2) provide bottled 

water to any Fartown residents with well water concentrations between 5 ppb and 10 ppb of 
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NAS-T; and (3) to install CleanStripping in any Fartown wells with NAS-T concentrations 

exceeding 10 ppb. Id. 

FAWS objected to the UAO because it believed BELCO should install CleanStripping in 

every private well with detectable NAS-T or “take other remedial actions sufficient to remove 

NAS-T entirely from [the] water supply.” Id. BELCO refused to comply with the UAO on the 

grounds that the EPA did not have authority to reopen the CD. Id. at 10. In BELCO’s absence, 

the EPA began executing the UAO by “supplying water to Fartownians whose wells tested 

positive for NAS-T in excess of 5 ppb” and monitoring wells through monthly sampling. Id.  

III. Proceedings Below 
 

These consolidated claims of action (Nos. 17-CV-1234 and 21-CV-1776) concern “costs 

incurred and obligations associated with investigating and remediating contamination” in the 

Sandstone Aquifer under CERCLA and “to what extent those obligations and rights are altered” 

considering New Union’s ERA, N.U. CONST., art. I, § 7. Id. at 4–5. Because the parties 

recognize there is no dispute of material facts, they cross moved for summary judgment on 

several issues. Id. at 4. The District Court entered an order that granted summary judgment on all 

claims except the state tort claims. Id. at 11. 

The District Court found in favor of BELCO on the issue of reimbursement for testing 

costs FAWS incurred sampling Fartown residents’ water wells; in favor of the EPA as to its 

decision to reopen the CD and order further remedial action; and in favor of FAWS with respect 

to vacating EPA’s decision to decline to require BELCO to install CleanStripping in Fartown’s 

wells. Id. at 2. The District Court also elected to retain supplemental jurisdiction over the state 

tort claims. Id. Under these claims, FAWS seeks injunctive relief. Id. at 18. The District Court 
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denied FAWS’ motion to dismiss those remaining state tort claims. Id. at 2. The parties now 

appeal various parts of the District Court’s order. Id. 

SUMMARY OF THE ARGUMENT 
 

The District Court properly held the costs FAWS incurred sampling, testing, and 

analyzing water from its members’ private drinking water wells are not recoverable under 

CERCLA. Investigative costs are only recoverable if they are necessary and consistent with the 

NCP. 42 U.S.C. § 9607(a)(4)(B). FAWS’ investigation was unnecessary and inconsistent with 

the NCP. The investigation duplicated investigations by the EPA and DOH. See United States. v. 

Iron Mountain Mines, Inc., 987 F.Supp. 1263, 1272 (E.D. Cal. 1997). Although the EPA and 

DOH determined further investigation was unnecessary, FAWS spent over $20,000 investigating 

the contamination of Fartown drinking water. The FAWS investigation did not uncover harmful 

levels of NAS-T contamination. See Carson Harbor Vill., Ltd. v. Unocal Corp., 270 F.3d 863, 

871 (9th Cir. 2001). At no time before or after the FAWS investigation did an actual and real 

threat to human health exist, making the costs FAWS incurred unreasonable. See Johnson v. 

James Langley Operating Co., 226 F.3d 957, 964 (8th Cir. 2000). For these reasons, the 

investigation was unnecessary. Because the FAWS investigation did not result in a CERCLA-

quality cleanup, the investigation was inconsistent with the NCP. Therefore, FAWS’ 

investigative costs are not recoverable under CERCLA. Further, this Court should consider the 

policy implications of reversing the District Court’s holding. By allowing FAWS to recover its 

investigative costs, this Court would undermine the EPA’s authority under CERCLA and 

encourage private parties to pursue frivolous “fishing expeditions.”  

 The District Court properly held the EPA had authority to reopen the CD and order 

further remedial action under the UAO. The EPA may reopen the CD if new, more stringent 
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regulatory standards are established, including ARARs.  CD, §§ 13.3, 1.12.  The EPA properly 

designated the ERA as an ARAR because the ERA is more stringent than federal standards, 

relevant and appropriate, properly promulgated, and timely identified. See Akzo Coating of Am., 

949 F.2d at 1440. Because the ERA is an ARAR, the EPA had authority to reopen the CD. 

Alternatively, even if the ERA is not an ARAR, the EPA had authority to reopen the CD because 

the ERA is a new, more stringent regulatory standard. See CD, § 13.3. Under either theory, after 

the ERA passed, the EPA properly exercised its authority to reopen the CD and order further 

remedial action. By refusing to recognize the EPA’s authority to reopen the CD after the 

adoption of the ERA, this Court would interpret the ERA contrary to its intent and purpose, 

thereby impermissibly encroaching on New Union’s constitutional jurisdiction. 

 The District Court erred when it held the EPA’s determination that BELCO was not 

required to install CleanStripping in Fartown residential wells with NAS-T levels at or below 10 

ppb was arbitrary, capricious, or contrary to law. In reviewing an agency’s decision under the 

arbitrary and capricious standard, this Court must consider whether the EPA considered relevant 

data and satisfactorily explained its decision. Dep’t of Com. v. New York, 139 S. Ct. 2551, 2569 

(2019) (quoting Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 

(1983)). Additionally, this Court must determine whether the EPA considered relevant factors 

and whether the EPA made a clear error in judgment. See, e.g., State Farm Mut. Auto. Ins. Co., 

463 U.S. at 43; Marsh v. Or. Nat. Res. Council, 490 U.S. 360, 378 (1989). Here, the EPA 

considered the low levels of NAS-T found in some Fartown residential wells and determined 

such low levels did not necessitate the installation of CleanStripping. The EPA considered cost 

effective options to remedy the unpleasant smell of the drinking water, given the NAS-T 

contamination will naturally attenuate, ultimately deciding to supply affected Fartown residents 
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with bottled drinking water. Finally, the EPA did not make a clear error in judgment because the 

ERA can only be interpreted to guarantee healthful (not harmful) water, not water completely 

free from all contaminants.  

 The District Court properly retained supplemental jurisdiction over the state tort claims. 

In a civil action where a district court has original jurisdiction, the district court “shall have 

supplemental jurisdiction over all other claims that are so related to claims in the action within 

such original jurisdiction that they form part of the same case or controversy[.]” 28 U.S.C. § 

1367(a).  A district court may retain supplemental jurisdiction when the claims over which the 

district court had original jurisdiction are dismissed. Carlsbad Tech., Inc. v. HIF Bio, Inc., 556 

U.S. 635, 639 (2009). When determining whether to retain supplemental jurisdiction, the court 

considers “judicial economy, convenience, fairness, and comity.” City of Chicago v. Int’l Coll. of 

Surgeons, 522 U.S. 156, 173 (1997) (quoting Carnegie-Mellon Univ. v. Cohill, 484 U.S. 343, 

350 (1988)). Because the District Court and parties expended significant resources on these 

matters, judicial economy, convenience, fairness, and comity weigh in favor of the court 

retaining supplemental jurisdiction. 

 For the foregoing reasons, this Court should affirm the District Court’s summary 

judgment rulings to deny reimbursement for FAWS’ investigative costs and to uphold the EPA’s 

determination that the ERA is an ARAR. This Court should reverse the District Court’s holding 

that the EPA’s decision to decline to require BELCO to install CleanStripping was arbitrary and 

capricious. Finally, this Court should affirm the District Court’s decision to retain supplemental 

jurisdiction over the state tort claims. 
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STANDARDS OF REVIEW 
 

An appellate court reviews a district court’s grant of summary judgment de novo, using 

the same standard as the district court. In re La. Crawfish Producers, 852 F.3d 456, 462 (5th Cir. 

2017). A district court grants summary judgment when “the movant shows that there is no 

genuine dispute as to any material fact and the movant is entitled to judgment as a matter of 

law.” Fed. R. Civ. P. 56(a). A court views the facts “in the light most favorable to the nonmoving 

party only if there is a genuine dispute” about the facts. Scott v. Harris, 550 U.S. 372, 380 

(2007). 

The deference a court affords to an agency when it interprets a statute will vary 

depending on the circumstances, and courts may consider (1) the care with which the agency 

made its decision; (2) whether the agency is acting consistently; (3) the agency’s level of 

expertise; and (4) whether the agency’s position is persuasive. See United States v. Mead Corp., 

533 U.S. 218, 228 (2001); Skidmore v. Swift & Co., 323 U.S. 134, 139–40 (1944). When a court 

reviews an agency’s interpretation of a statute, it will “often pay particular attention to an 

agency’s views in light of the agency’s expertise in a given area, its knowledge gained through 

practical experience, and its familiarity with the interpretive demands of administrative need.” 

City of Maui v. Haw. Wildlife Fund, 140 S. Ct. 1462, 1474 (2020). This standard applies to 

judicial review of the EPA’s determination that the ERA is an ARAR. 

 When a court reviews an administrative agency action, it will only “hold unlawful and set 

aside agency actions, findings, and conclusions found to be arbitrary, capricious, an abuse of 

discretion, or otherwise not in accordance with the law.” 5 U.S.C. § 706(2)(A).  Courts afford 

agency decisions substantial deference under the arbitrary and capricious standard. Pan Am. 

Grain Mfg. Co. v. EPA, 95 F.3d 101, 103 (1st Cir. 1996). This standard applies to judicial review 
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of the District Court’s decision to deny reimbursement of FAWS’ investigative costs and EPA’s 

decision to decline to require BELCO to install CleanStripping in wells with NAS-T 

concentrations at or below 10 ppb. 

 The standard of review for the District Court’s decision to exercise supplemental 

jurisdiction is abuse of discretion. See Carlsbad Tech., Inc., 556 U.S. at 640. A district court does 

not abuse its discretion when it has a range of choices and the choice the court makes is not a 

clear error of judgment. Estate of Amergi v. Palestinian Auth., 611 F.3d 1350, 1365 (11th Cir. 

2010). 

ARGUMENT 
 
I. The District Court properly held the costs FAWS incurred sampling, testing, and 

analyzing water from its members’ private drinking water wells are not recoverable 
under CERCLA. 

 
Under CERCLA, FAWS cannot recover the costs it incurred sampling, testing, and 

analyzing well water samples. A private party may recover response costs under CERCLA if 

certain conditions are met. 42 U.S.C. § 9607(a). CERCLA defines response costs as “the costs of 

investigating and remedying the effects of a release or threatened release of a hazardous 

substance into the environment.” Young v. United States, 394 F.3d 858, 862 (10th Cir. 2005) 

(citing Cnty. Line Inv. Co. v. Tinney, 933 F.2d 1508, 1517 (10th Cir. 1991)). To recover response 

costs, a plaintiff must prove “(1) the site in question is a ‘facility’ as defined by CERCLA; (2) 

the defendant is a responsible party; (3) there has been a release or there is threatened release of 

hazardous substances; and (4) the plaintiff has incurred costs in response to the release or 

threatened release.” Rolan v. Atl. Richfield Co., 427 F.Supp.3d 1013, 1020 (N.D. Ind. 2019) 

(citing Sycamore Indus. Park Assocs. v. Ericsson, Inc., 546 F.3d 847, 850 (7th Cir. 2008)). 

Additionally, a private party must show the response costs incurred were necessary and 
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consistent with the NCP. 42 U.S.C. § 9607(a)(4)(B). Here, whether the response costs FAWS 

incurred were necessary and consistent with the NCP is disputed. Under CERCLA, FAWS’ 

investigative costs are not recoverable because (1) the costs were unnecessary; (2) the costs were 

inconsistent with the NCP; and (3) allowing private parties to recover costs incurred on “fishing 

expeditions” frustrates the EPA’s authority. 

A. The costs FAWS incurred sampling, testing, and analyzing water are not 
recoverable because these investigative costs were unnecessary. 

 
When FAWS began its investigation, investigating was unnecessary. To recover response 

costs under CERCLA, the response costs “must be necessary to the containment and cleanup of 

hazardous releases.” Young, 394 F.3d at 863 (citing United States v. Hardage, 982 F.2d 1436, 

1448 (10th Cir. 1992); FMC Corp. v. Aero Indus., Inc., 998 F.2d 842, 848 (10th Cir. 1993)). 

Here, the costs FAWS incurred in its investigation are unnecessary for three reasons: (1) the 

FAWS investigation duplicated investigations by the EPA and DOH; (2) the FAWS investigation 

did not respond to an actual and real threat to human health and the environment; and (3) the 

costs FAWS incurred were unreasonable. 

1. The FAWS investigation duplicated investigations by the EPA and 
DOH. 

 
 The FAWS investigation was unnecessary because it duplicated investigations by the 

EPA and DOH. Generally, a private party cannot recover investigative costs incurred after the 

EPA initiates its remedial investigation, unless the EPA authorizes the private party’s 

investigation. Iron Mountain Mines, Inc., 987 F.Supp. at 1272 (citing La.-Pac. Corp. v. Beazer 

Materials & Servs., Inc., 811 F.Supp. 1421, 1425 (E.D. Cal. 1993)). Investigative costs are not 

considered necessary when the investigation duplicates the work performed by the EPA. Iron 
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Mountain Mines, Inc., 987 F.Supp. at 1272 (citing La.-Pac. Corp., 811 F.Supp. at 1425). Here, 

the FAWS investigation duplicated work performed by the EPA and DOH. 

The EPA conducted a remedial investigation into the NAS-T contamination of the 

Sandstone Aquifer. Given the consistent non-detects, apart from low levels of NAS-T detected in 

January 2018, the EPA did not direct BELCO to test the wells in Fartown. Record p. 7–8. After 

the EPA conducted its remedial investigation into the NAS-T contamination of the Sandstone 

Aquifer, FAWS conducted its own investigation into the NAS-T contamination of the Sandstone 

Aquifer. Id. at 8. FAWS sampled, tested, and analyzed water from its members’ private drinking 

water wells after the EPA determined further testing was unnecessary. Id. FAWS acted without 

the authority of the EPA. Id. For these reasons, the FAWS investigation was duplicative and 

unnecessary.  

 At the request of Fartown residents, the DOH also investigated the NAS-T contamination 

of the Sandstone Aquifer. Id. The DOH sampled, tested, and analyzed water from five private 

drinking water wells in Fartown. Id. The DOH investigation did not detect any NAS-T. Id. Not 

satisfied with these results, FAWS conducted its own investigation. Id. FAWS sampled, tested, 

and analyzed water from their members’ private drinking water wells, duplicating the work 

performed by the DOH. Id. Because it was duplicative of the DOH’s investigation, the FAWS 

investigation was unnecessary. 

2. The FAWS investigation did not respond to an actual and real threat 
to human health. 

 
The investigations by the EPA and DOH determined further investigation and remedial 

actions were unnecessary because no threat to human health existed. Under CERCLA, response 

costs are necessary only if “an actual and real threat to human health or the environment exist[s] 

before initiating a response action.” Carson Harbor Vill., Ltd., 270 F.3d at 871; see also Rolan, 
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427 F.Supp.3d at 1025. Here, both the EPA and DOH determined no threat to human health 

existed at the time FAWS conducted its investigation. Record p. 7–8. The EPA’s investigation 

detected low levels of NAS-T in two wells outside of Fartown in January 2018. Id. at 8. 

However, at 5 ppb and 6 ppb, the levels of NAS-T detected were far below the HAL of 10 ppb. 

Id. at 5. The DOH’s investigation did not detect any NAS-T. Id. at 8. Given the results of these 

investigations, no threat to human health existed at the time FAWS conducted its investigation. 

Further, the FAWS investigation did not detect any NAS-T above the HAL of 10 ppb. Id. At no 

time before or after the FAWS investigation did an actual and real threat to human health or the 

environment exist. Therefore, the response costs FAWS incurred in its investigation were 

unnecessary. 

3. The costs FAWS incurred sampling, testing, and analyzing water are 
unreasonable. 

 
Because no threat to human health existed, the costs FAWS incurred in its investigation 

were unreasonable. Investigative costs are only necessary if they are fiscally reasonable. 

Johnson., 226 F.3d at 964. Testing methods that are “unduly costly” are unnecessary. Id. 

CERCLA does not allow recovery “where the plaintiff ‘decide[d] to incur enormous costs to 

eliminate the contamination [completely] and to charge those costs to whoever was responsible 

for the . . . very low level of contamination.’” Wilson Rd. Dev. Corp. v. Fronabarger Concreters, 

Inc., 209 F.Supp.3d 1093, 1112 (E.D. Mo. 2016) (quoting G.J. Leasing Co. v. Union Elec. Co., 

54 F.3d 379, 386 (7th Cir. 1995)). Here, the FAWS investigative costs were unreasonable 

because they were incurred through excessive sampling and testing when only minimal 

contamination existed. FAWS tested 75 private water wells in its small community of only 500 

residents. Record p. 8. This number far exceeds that necessary for a representative sample. 

Further, FAWS had three samples from each well tested, when testing one sample would have 
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provided adequate information. Id. Given the low concentrations of NAS-T in Fartown, the 

excessive testing costs FAWS incurred were fiscally unreasonable. Because they were fiscally 

unreasonable, the investigative costs were unnecessary 

For the reasons stated above, the FAWS investigation into the NAS-T contamination of 

the Sandstone Aquifer was unnecessary. Therefore, FAWS cannot recover the investigative costs 

it incurred under CERCLA.  

B. The costs FAWS incurred sampling, testing, and analyzing water are not 
recoverable because these response costs were inconsistent with the NCP. 

 
The FAWS investigation was inconsistent with the NCP. To recover response costs under 

CERCLA, the response costs must be consistent with the NCP. Carson Harbor Vill., Ltd. v. 

Cnty. of Los Angeles, 433 F.3d at 1265 (9th Cir. 2006). To be consistent with the NCP, response 

costs must result in a “CERCLA-quality cleanup.” 40 C.F.R. § 300.700(c)(3)(i) (2022). A 

CERCLA-quality cleanup “(1) [is] ‘protective of human health and the environment,’ (2) utilizes 

‘permanent solutions and alternative treatment technologies or resource recovery technologies,’ 

(3) is cost-effective, and (4) is selected after ‘meaningful public participation.’” Walnut Creek 

Manor, LLC v. Mayhew Ctr. LLC, 622 F.Supp.2d 918, 930 (N.D. Cal. 2009) (citing 55 Fed. Reg. 

8793 (1990) (codified at 40 C.F.R. § 300.430(f))). In relation to private water wells, a permanent 

solution to the water contamination problem would be connecting the home to a municipal public 

water supply. See e.g., LeClercq v. Lockformer Co., 00 C 7164, 2002 WL 907969 at *3 (N.D. Ill. 

May 6, 2002). Here, the FAWS investigation did not result in a CERCLA-quality cleanup. 

Although the EPA provided bottled water to Fartown residents whose private drinking water 

wells tested positive for low levels of NAS-T, providing bottled water is not a “permanent 

solution” required for a CERCLA-quality cleanup. Record p. 9. Because the investigative costs 

FAWS incurred did not result in a CERCLA-quality cleanup, the investigative costs are 
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inconsistent with the NCP. Therefore, the investigative costs are not recoverable under 

CERCLA. 

C. This Court should not encourage “fishing expeditions” that undermine the 
EPA’s authority. 

 
CERCLA grants powers to the EPA that this Court should not undermine. CERCLA 

authorizes the EPA to “remove or arrange for the removal of hazardous substances, pollutants, or 

contaminants necessary for protection of the public health or welfare or the environment.” Rolan, 

427 F.Supp.3d at 1020 (citing 42 U.S.C. § 9604(a)(1)). Under CERCLA, the EPA has broad 

powers to “select appropriate remedial actions determined to be necessary to be carried out under 

the statute.” Rolan, 427 F.Supp.3d at 1020 (citing 42 U.S.C. § 9621(a); United States v. 

Bestfoods, 524 U.S. 51, 55 (1998)). Here, when FAWS conducted its investigation, it knew the 

EPA had determined further investigation was unnecessary. Record p. 8. Under CERCLA, the 

EPA has the power to make such a determination. This Court should not undermine the EPA’s 

authority by reimbursing FAWS for the costs it incurred in its unnecessary investigation. Doing 

so would incentivize future private parties to embark on their own “fishing expeditions.” 

For the reasons stated above, the District Court properly held the costs FAWS incurred 

sampling, testing, and analyzing water from its members’ private drinking water wells are not 

recoverable under CERCLA. This Court should affirm the District Court’s holding. 

II. The District Court properly held the EPA had authority to reopen the CD and order 
further remedial action under the UAO. 

 
The EPA had authority to reopen the CD and order further remedial action. The EPA has 

authority to reopen the CD when new, more stringent regulatory standards are established. CD, § 

13.3. Under the CD, more stringent regulatory standards include ARARs. CD, § 1.12.  The EPA 

had authority to reopen the CD and order further remedial action for three reasons: (1) the EPA 
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properly identified the ERA as an ARAR; (2) even if the ERA is not an ARAR, the EPA had 

authority to reopen the CD; and (3) refusing to reopen the CD would have detrimental policy 

implications.     

A. The EPA properly designated the ERA as an ARAR, authorizing the EPA to 
reopen the CD. 

 
The EPA, collaborating with DNR, properly identified the ERA as an ARAR, granting 

the EPA authority to reopen the CD. A state environmental standard is an ARAR if it is (1) more 

stringent than federal standards; (2) legally applicable or relevant and appropriate; (3) properly 

promulgated; and (4) timely identified. Akzo Coating of Am., 949 F.2d at 1440. Here, the EPA 

had authority to reopen the CD and order further remedial action because the ERA is (1) more 

stringent than federal standards, (2) relevant and appropriate, (3) properly promulgated, and  

(4) timely identified.    

1. The ERA is more stringent than federal standards. 
 

The ERA is an ARAR because it is more stringent than federal standards. A “more 

stringent” state standard includes a state standard without a comparable federal standard. Id. 

Under the U.S. Constitution, “no fundamental right to a particular type of environment or 

environmental [condition]” exists. See e.g., Animal Legal Def. Fund v. United States., 404 

F.Supp.3d 1294, 1302 (D. Or. 2019). Further, HALs are not regulatory or legally enforceable 

federal standards. Graham v. Canadian Nat. Ry. Co., 749 F.Supp. 1300, 1314 (D. Vt. 1990).  

 The ERA is more stringent because it is without a comparable federal standard. The ERA 

provides a fundamental right to clean air and water and a healthful environment. N.U. CONST. 

art. I, § 7. There is no comparable fundamental right under the U.S. Constitution. Further, the 

ERA is intended to be a legally enforceable standard for human caused pollutants. Addendum p. 

6; Record p. 8. NAS-T is a human caused pollutant, and thus, the ERA regulates NAS-T. Record 
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p. 6. There are no legally enforceable standards for NAS-T under federal law. Id. at 3. Although 

the EPA adopted the HAL for NAS-T, the HAL is not a regulatory or legally enforceable federal 

standard. Because no federal standard comparable to the ERA exists, the ERA is more stringent 

than federal standards. 

2. The ERA is relevant and appropriate. 
 

The ERA is an ARAR because the ERA is relevant and appropriate. Relevant and 

appropriate requirements “address problems or situations sufficiently similar to those 

encountered at the CERCLA site that their use is well suited to the particular site.” 40 C.F.R. § 

300.5 (2022). Here, the ERA regulates “contaminants and pollutants caused by humans.” Record 

p. 8. The ERA regulates NAS-T because it is a pollutant caused by humans. Id. at 6. Because the 

ERA regulates NAS-T contamination and the problem encountered at the CERCLA site is NAS-

T contamination, the ERA addresses a problem sufficiently similar to those encountered at the 

CERCLA site. Therefore, the ERA is relevant and appropriate. 

3. The ERA was properly promulgated. 
 

The ERA is an ARAR because it was properly promulgated. “Promulgated” laws and 

standards are adopted by state legislative bodies. Akzo Coating of Am., 949 F.2d at 1440. 

“Properly promulgated” standards are generally applicable and legally enforceable. 40 C.F.R. § 

300.400(g)(4) (2022). To be legally enforceable and avoid a vagueness challenge, the regulations 

“must be specific and definite so ‘that ordinary people can understand what conduct is 

prohibited.’” Akzo Coating of Am., 949 F.2d at 1460. Objective standards are not required. Id. at 

1442 (referencing 42 U.S.C § 9621(d)). “Odor,” “sanitary standards,” and “unlawful pollution” 

are all sufficiently definite. Id. at 1443.  
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The ERA was properly promulgated because it was adopted by a legislative body, is of 

general applicability, and is legally enforceable. The ERA was adopted by New Union’s 

legislative body according to standard procedure. Record p. 5. The New Union legislature passed 

the amendment; the governor signed the amendment; the amendment was included on the 

election ballot; and it successfully passed by a majority vote. Id. The ERA is intended to be 

legally enforceable (or self-executing), needing no further legislation or regulation to take effect. 

Addendum p. 6.  Further, the ERA is generally applicable. It addresses “air,” “water,” 

“environment,” “contaminants,” and “pollutants” generally, making the ERA, on its face, a 

standard of general applicability. N.U. CONST., art. I, § 7. Although these are general terms, they 

are sufficiently definite to put an ordinary person on notice of impermissible conduct. For 

example, conduct that introduces a harmful level of pollutants into the environment would be 

impermissible. For these reasons, the ERA was properly promulgated. 

4. The ERA was timely identified. 
 

The ERA is an ARAR because it was timely identified. In the absence of a State 

Memorandum of Agreement (“SMOA”) and after the RI/FS is complete, the “lead agency shall 

thereafter consult the support agency to ensure that identified ARARs . . . are updated as 

appropriate.” 40 C.F.R. § 300.515(h) (2022).  Here, New Union does not have a SMOA 

regarding ARARs, and the RI/FS is complete. Record p. 7, 9. Within 90 days of the ERA 

passing, the EPA, collaborating with the DNR, identified the ERA as an ARAR and notified 

BELCO the CD would be reopened. Id. at 9. Therefore, the ARAR was timely identified.  

For the reasons stated above, the District Court properly held the EPA correctly identified 

the ERA as an ARAR, authorizing the EPA to reopen the CD and order further remedial action. 
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B. Even if the ERA is not an ARAR, the EPA had authority to reopen the CD. 
 

Even without the designation of the ERA as an ARAR, the EPA had authority to reopen 

the CD. Under the CD, more stringent regulatory standards include ARARs. CD, § 1.12. ARARs 

are one type of regulatory standard. Record p. 7. Any more stringent regulatory standard would 

have authorized the EPA to reopen the CD. As discussed above, the ERA is a more stringent 

regulatory standard because no federal standard comparable to the ERA exists. Record p. 6; N.U. 

CONST. art. I, § 7. Because the ERA is a more stringent regulatory standard, the EPA had the 

authority to reopen the CD and order further remedial action. 

C. Reversing the District Court’s decision would have detrimental policy 
implications. 

 
This Court should affirm the District Court on policy grounds because reversing the 

District Court would require this Court to impermissibly encroach on New Union’s constitutional 

jurisdiction. “It is fundamental that state courts be left free and unfettered . . . in interpreting their 

state constitutions.” Minnesota v. Nat’l Tea Co., 309 U.S. 551, 557 (1940). Federal courts should 

avoid “a decision which would be based upon a tentative interpretation of state law.” O’Hair v. 

Hill, 641 F.2d 307, 310 (5th Cir. 1981). Where there is no authoritative state interpretation, 

federal courts must “avoid a potentially unnecessary and intrusive resolution of [a] constitutional 

issue until adequate state decisional grounds exist upon which [it] may act.” Id. By reversing the 

District Court, this Court must claim the recently passed ERA is not a more stringent standard. 

The ERA was conceived as a gap-filler provision to provide redress for unhealthful 

environments and human-caused pollutants that have not yet been regulated. Addendum p. 9. 

The language, purpose, and intent of the ERA is to give the people of New Union environmental 

rights not yet recognized by the federal government. Id. By reversing the District Court’s 
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decision, this Court would impermissibly interpret the recently passed ERA contrary to its 

language, purpose, and intent, encroaching on the constitutional jurisdiction of New Union.  

For the reasons stated above, the District Court properly held the EPA had authority to 

reopen the CD and order further remedial action under the UAO. This Court should affirm the 

District Court’s holding. 

III. The District Court erred when it held the EPA’s determination that BELCO was 
not required to install CleanStripping in Fartown residential wells with NAS-T 
concentrations at or below 10 ppb was arbitrary and capricious. 

 
The EPA’s determination was not arbitrary, capricious, or contrary to law. Courts afford 

agencies substantial deference when reviewing agency actions under the Administrative 

Procedure Act, 5 U.S.C. § 706(2)(A), and will not set aside an agency action unless the action is 

“arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law.” 5 U.S.C. 

§ 706(2)(A); In re Bell Petroleum Servs., 3 F.3d 889, 904–05 (5th Cir. 1993); Pan Am. Grain 

Mfg. Co., 95 F.3d at 103. A court considers whether the agency considered relevant data and 

gave a satisfactory explanation for its decision when it reviews agency action under the arbitrary 

and capricious standard. Dep’t of Com., 139 S. Ct. at 2569 (quoting State Farm Mut. Auto. Ins. 

Co., 463 U.S. at 43).  In reviewing an agency’s explanation for its decision, a court must decide 

if the agency considered relevant factors and if the agency made a “clear error of judgment.” See, 

e.g., State Farm Mutual Automobile Ins. Co., 463 U.S. at 43; Marsh v. Or. Nat. Res. Council, 

490 U.S. 360, 378 (1989). In the CERCLA context, some courts consider the additional factors 

of “fairness,” “reasonableness,” and “consistency with CERCLA’s goals” together with arbitrary 

and capricious review. Akzo Coating of Am., 949 F.2d at 1426.  

 The EPA’s decision to decline to require BELCO to install CleanStripping in Fartown 

residential wells with concentrations of NAS-T at or below 10 ppb was fair, reasonable, and 
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consistent with CERCLA and was not arbitrary, capricious, or contrary to law because the EPA 

(1) considered the relevant data and satisfactorily explained its decision; (2) considered relevant 

factors; and (3) made no clear error in judgment.   

A. The EPA’s decision was not arbitrary, capricious, or contrary to law because 
the EPA considered the relevant data and satisfactorily explained its 
decision. 

 
The EPA considered the relevant data and satisfactorily explained its decision when it 

declined to require BELCO to install CleanStripping in residential Fartown wells with levels of 

NAS-T at or below 10 ppb. In the CERCLA context, relevant data includes available site-

specific data. See T.H. Agric. & Nutrition, L.L.C. v. EPA, 119 F.Supp.2d 1367, 1375 (M.D. Ga. 

2000). An agency must explain its action by articulating a “rational connection between the facts 

found and the choice made.” State Farm Mut. Auto. Ins. Co., 463 U.S. at 43 (quoting Burlington 

Truck Lines v. United States, 371 U.S. 156, 168 (1962)).  

When the EPA declined to require BELCO to install CleanStripping in wells with low 

concentrations of NAS-T, its explanation of that decision made a rational connection between the 

facts it found and the choice it made. The EPA considered site-specific data from FAWS and 

BELCO regarding the NAS-T contamination. Record p. 8. About half of FAWS’ samples had no 

detectable NAS-T, and less than a quarter of samples detected concentrations of NAS-T below 5 

ppb. Id. BELCO detected only low levels of NAS-T in two wells outside of Fartown in 2018. Id. 

None of the samples from Fartown wells had concentrations of NAS-T above the HAL limit of 

10 ppb. Id. NAS-T is not harmful to humans at concentrations at or below 10 ppb. Id. at 6. These 

were the facts the EPA found.  

The EPA only requires CleanStripping for wells with concentrations of NAS-T above 10 

ppb. Id. at 9.  Given the low levels of NAS-T in Fartown’s water supply, the EPA made a fair 
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and reasonable choice to require BELCO to install CleanStripping at the HAL level of 10 ppb. 

The EPA reasonably declined to require BELCO to install CleanStripping on wells testing at or 

below 10 ppb because this level of NAS-T is not harmful to humans.  

Further, the obligations that FAWS requested the EPA impose on BELCO were 

unreasonable and unfair under the circumstances, and the EPA thus properly declined FAWS’ 

request. FAWS requested the EPA require BELCO to install CleanStripping in every residential 

well testing positive for NAS-T and alternatively requested the EPA require BELCO to take 

other steps to completely remove NAS-T from Fartown’s water supply. Id. at 9. These measures 

are extreme and unnecessary given the low levels of NAS-T in the water, and the EPA 

appropriately declined to require them.  

B. The EPA’s decision was not arbitrary, capricious, or contrary to law because 
the EPA considered relevant factors. 

 
The EPA considered relevant factors when it decided not to require BELCO to install 

CleanStripping in Fartown wells with low NAS-T concentrations. First, the EPA decided 

supplying bottled drinking water to Fartown residents was a sufficient remedy for wells with 

concentrations of NAS-T between 5 ppb and 10 ppb. See id. at 16. Supplying bottled drinking 

water was sufficient because it addressed the unpleasant smell of the Fartownians’ drinking 

water. Under the ERA, drinking water deserved special attention. See Addendum p. 5. It follows 

that water used for other purposes did not. Having addressed the unpleasant smell of the drinking 

water, installing CleanStripping, a more extreme remedy, was not justifiable.  

Second, the EPA expected the NAS-T in the Sandstone Aquifer would naturally 

attenuate. The UAO directs BELCO to “supply such households with sufficient monthly bottled 

water for each resident until testing reveals levels of 4 ppb or lower.” Record p. 9. The use of the 

word “until” suggests the EPA did not expect it would be proper or necessary to supply bottled 
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water to Fartown forever. Bottled water only needed to be supplied until the concentrations of 

NAS-T were at or below the 4 ppb level. Supplying bottled drinking water to Fartown residents 

who had wells with concentrations of NAS-T between 5 ppb and 10 ppb was thus an effective 

and efficient approach to deal with a temporary issue. Further, it was reasonable for the EPA to 

direct BELCO to supply bottled water. After supplying bottled water to 4,500 Centerburg 

residents, BELCO could promptly provide bottled water to the fraction of Fartownians with 

wells testing at or above 5 ppb. Record p. 5–6.  This remedy was thus a feasible, efficient, and 

effective way to supply odor-free drinking water to the Fartown residents who temporarily 

needed it. 

The EPA thus considered relevant factors when it made its decision not to require 

BELCO to install CleanStripping in Fartown wells testing at or below 10 ppb. 

C. The EPA’s decision was not arbitrary, capricious, or contrary to law because 
the EPA did not make a clear error in judgment. 

 
The EPA’s decision not to require BELCO to install CleanStripping was not arbitrary, 

capricious, or contrary to law because it represented no clear error in judgment. Under the 

arbitrary and capricious standard, an agency’s decision must be upheld unless it is “so 

implausible that it could not be ascribed to a difference in view or the product of agency 

expertise.” Nat’l Ass’n of Home Builders v. Defs. of Wildlife, 551 U.S. 644, 658 (2007) (citing 

State Farm Mut. Auto. Ins. Co., 463 U.S. at 43 (internal quotation marks omitted)). A court may 

not substitute its judgment for the agency’s judgment. State Farm Mut. Auto. Ins. Co., 463 U.S. 

at 43. A court does not ask if it would have reached the same conclusion as the agency under the 

arbitrary and capricious standard. Ams. for Clean Energy v. EPA, 864 F.3d 691, 726 (D.C. Cir. 

2017). A court also does not ask if it agrees with the action the agency has taken. Id. The court 

simply ensures that “the agency has considered all of the relevant evidence in the record and has 
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acted in the public interest.” Akzo Coating of Am., 949 F.2d at 1426. In making this 

determination, “a reviewing court may consider materials supplementary to the administrative 

record.” Id. at 1427. 

 The ERA’s legislative history indicates the EPA did not make a clear error of judgment 

when it decided not to require BELCO to install CleanStripping in wells with low NAS-T 

concentrations. The purpose of the ERA “is to protect public health and the environment 

ensuring clean air and water, including and not limited to, harms from contaminants and 

pollutants caused by humans.” Addendum p. 2. An important facet of the ERA is to protect the 

public from harms resulting from human-caused pollutants and contaminants in the water and 

air. Id. The levels of NAS-T in Fartown’s water are not harmful to the public. The concentrations 

of NAS-T are below the HAL of 10 ppb, which incorporates a substantial margin of error 

precisely to ensure the concentrations of NAS-T in the water are not harmful to humans. Record 

p. 6, 8. 

 The legislative history singles out “drinking water” when discussing water 

contamination. Addendum p. 2. Further, the legislative history of the ERA reveals the 

amendment was not intended to require water to be free from any level of contamination from 

foreign, human-caused substances. Id. at 4. Otherwise, water could not be treated with chemicals 

to improve the taste of the water. Id.  

 As for the language of the ERA stating citizens of New Union “shall have a fundamental 

right to clean air and clean water,” N.U. CONST., art. I, § 7, the legislative history indicates 

“clean” means that water is “free of contamination or pollution . . . that would make that water 

unhealthful to consume.” Addendum p. 5. As mentioned, the low concentrations of NAS-T in 

Fartown’s water are not unhealthful to consume. In light of the legislative history, interpreting 
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the ERA to require water to be completely free from contamination caused by humans is an 

unreasonable reading of the ERA. The EPA did not make a clear error in judgment because the 

ERA’s legislative history supports EPA’s interpretation of the ERA. 

Further, the EPA’s interpretation of the ERA is consistent with the principle that zero 

contamination is not a feasible regulatory standard. Levels set at zero are not relevant or 

appropriate. 55 Fed. Reg. 8752 (1990). Zero is not a measurable level in scientific terms because 

“it is impossible to detect whether true zero has actually been attained.” Id.; Ohio v. EPA, 997 

F.2d 1520, 1530 (D.C. Cir. 1993). The EPA cannot interpret “free from contaminants” to mean 

no contamination because the EPA cannot monitor such a standard. Additionally, to require 

water to be free from any contamination would result in regulatory chaos. Permits and other 

regulatory devices allow “some ‘safe’ levels of contamination” to be discharged into the 

environment. Record p. 16. These allowances reflect the EPA’s judgment that some level of 

contamination can be tolerated, and to require water to be free from any contamination would 

thus upend the EPA’s current regulatory approach. The EPA did not make a clear error in 

judgment because the EPA’s interpretation is consistent with the EPA’s regulatory approach.  

For the foregoing reasons, the District Court erred when it held the EPA’s determination 

that BELCO was not required to install CleanStripping in Fartown residential wells with NAS-T 

levels at or below 10 ppb was arbitrary, capricious, or contrary to law. This Court should reverse 

the District Court’s holding. 

IV. The District Court properly retained supplemental jurisdiction over the state tort 
claims. 

 
The District Court properly retained supplemental jurisdiction over the state nuisance and 

negligence claims. In a civil action where a district court has original jurisdiction, the district 

court “shall have supplemental jurisdiction over all other claims that are so related to claims in 
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the action within such original jurisdiction that they form part of the same case or controversy[.]” 

28 U.S.C. § 1367(a).  A district court has discretion to exercise supplemental jurisdiction when 

the claims over which the district court had original jurisdiction are dismissed. Carlsbad Tech., 

Inc., 556 U.S. at 639. A federal court considers four factors when deciding whether to exercise 

supplemental jurisdiction over state law claims: “judicial economy, convenience, fairness, and 

comity.” Int’l Coll. of Surgeons, 522 U.S. at 173 (quoting Carnegie-Mellon Univ., 484 U.S. at 

350). Here, the District Court properly exercised its discretion to retain supplemental jurisdiction 

over the state law claims because judicial economy, convenience, fairness, and comity weigh in 

favor of the court retaining supplemental jurisdiction.  

A. Judicial economy weighs in favor of retaining supplemental jurisdiction. 
 

The District Court properly retained supplemental jurisdiction over the state tort claims 

because judicial economy weighs in favor of retaining supplemental jurisdiction. A district court 

has a “strong case for retaining [supplemental] jurisdiction” when a court has expended 

significant judicial resources to consider the legal issues and become familiar with the facts. 

Motorola Credit Corp. v. Uzan, 388 F.3d 39, 56 (2d Cir. 2004) (internal quotation marks 

omitted). Here, the District Court has already expended significant judicial resources, 

familiarizing itself with the facts of the case, issues, and parties. If these state claims are 

dismissed from federal court and brought in state court, the state court would need to spend 

considerable time familiarizing itself with the case. This would further delay the just resolution 

of these issues. Thus, judicial economy weighs in favor of retaining supplemental jurisdiction. 
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B. Convenience weighs in favor of retaining supplemental jurisdiction. 
 

The District Court properly retained supplemental jurisdiction over the state tort claims 

because convenience weighs in favor of retaining supplemental jurisdiction. It is most 

convenient for the parties “to try every claim in a single forum.” Ameritox, Ltd. v. Millennium 

Lab'ys, Inc., 803 F.3d 518, 539 (11th Cir. 2015). If a court dismisses a claim from federal court, 

the result is an increase in both the time and expense involved in enforcing state law. Carnegie-

Mellon Univ., 484 U.S. at 353. Here, it is most convenient to continue to litigate in federal court. 

Refiling in state court would require additional time and expense. Although FAWS would prefer 

to litigate the remaining claims in state court, FAWS is not the only party to this case. BELCO 

and the EPA have already expended time and resources to prepare summary judgment motions in 

this case and to affect this appeal. Considering all parties’ interests, it is most convenient to 

continue to litigate the state law claims in federal court. 

C. Fairness weighs in favor of supplemental jurisdiction. 
 

The District Court properly retained supplemental jurisdiction over the state tort claims 

because fairness weighs in favor of retaining supplemental jurisdiction. If a district court 

dismisses the federal claims “late in the action, after there has been substantial expenditure in 

time, effort, and money in preparing the dependent claims, knocking them down with a belated 

rejection of supplemental jurisdiction may not be fair.” Nowack v. Ironworkers Loc. 6 Pension 

Fund, 81 F.3d 1182, 1992 (2d Cir. 1996) (quoting Purgess v. Sharrock, 33 F.3d 134, 138 (2d Cir. 

1994)). Here, FAWS seeks dismissal after the CERCLA claims are resolved to pursue the state 

tort claims in state court. Record p. 10. FAWS thus advocates for dismissal of the state law 

claims at this late stage in litigation. It would be unfair to BELCO and EPA to force them to start 

litigating anew in state court at this stage in the proceedings. 
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D. Comity weighs in favor of retaining supplemental jurisdiction. 
 

The District Court properly retained supplemental jurisdiction over the state tort claims 

because comity weighs in favor of retaining supplemental jurisdiction. In the typical case, comity 

is “served when issues of state law are resolved by state courts.” Rowe v. City of Fort 

Lauderdale, 279 F.3d 1271, 1288 (11th Cir. 2002); Raucci v. Rotterdam, 902 F.2d 1050, 1055 

(2d Cir. 1990). However, exercise of supplemental jurisdiction may be proper where the district 

court need not “resolve any novel or unsettled issues of state law.” Mauro v. S. New England 

Telecomms., Inc., 208 F.3d 384, 388 (2d Cir. 2000). Negligence and nuisance claims do not raise 

novel or complex state law issues. INX Int’l Inc. Co. v. Delphi Energy & Engine Mgmt. Systems, 

943 F.Supp. 993, 997 (E.D. Wis. 1996). Here, the District Court properly retained supplemental 

jurisdiction because the state nuisance and negligence claims are neither novel nor complex. As 

the District Court noted, the ERA is unlikely to substantially alter the state tort claims. Record p. 

18. The state court would simply apply settled negligence and nuisance principles. Thus, comity 

weighs in favor of retaining supplemental jurisdiction. 

Additionally, this is not a typical case because the District Court has continuing 

jurisdiction to enforce the CD in the BELCO action and FAWS is seeking injunctive relief 

related to its tort claims, which includes an injunction that would require BELCO to remediate 

the Sandstone Aquifer. See id. The EPA has already determined complete remediation of the 

aquifer is not feasible. Id. at 7. A state court order requiring BELCO to remediate the aquifer 

would interfere with both the EPA’s prior decisions regarding the appropriate remedy for the 

NAS-T contamination and the decisions made in the BELCO action. Id. at 18. To pass off the 

remaining claims to a state court would invite the possibility that the state court decisions may be 

inconsistent with the proceedings that have taken place up to this point. 
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For the foregoing reasons, the District Court properly retained supplemental jurisdiction 

over the state tort claims. This Court should affirm the District Court’s holding. 

CONCLUSION 
 

For these reasons, this Court should affirm the District Court’s summary judgment 

rulings with respect to denying reimbursement for FAWS’ testing costs and upholding the EPA’s 

determination that the ERA is an ARAR. This Court should reverse the District Court’s decision 

that the EPA’s decision to decline to require BELCO to install CleanStripping was arbitrary and 

capricious. Finally, this Court should affirm the District Court’s decision to retain supplemental 

jurisdiction over FAWS’ state law claims.  

 


