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JURISDICTIONAL STATEMENT  

The Fartown Association for Water Safety (“FAWS”) appeals from an Opinion and 

Order granting summary judgment for defendant Better Living Corporation (“BELCO”) and 

plaintiff cross-appellee Environmental Protection Agency (“EPA”), entered June 1, 2022, by the 

Honorable Judge Douglas Bowman in the United States District Court for the District of New 

Union, No. 17-CV-1234 and 21-CV-1776 (consolidated cases). The district court had subject 

matter jurisdiction pursuant to 5 U.S.C. § 702 (appeals of agency action) and 28 U.S.C. § 1331 

(federal question). FAWS, EPA, and BELCO all filed timely Notices of Appeal pursuant to Fed. 

R. App. P. 4. Because the district court’s grant of summary judgment is final, the United States 

Court of Appeals for the Twelfth Circuit has jurisdiction over this appeal under 28 U.S.C. § 

1291.  

STATEMENT OF ISSUES PRESENTED  

1. Did the district court incorrectly determine that FAWS’ spending to protect Fartown 

resident health and the environment through testing well water samples is not a 

reimbursable response cost under CERCLA?  

2. Did the district court correctly uphold EPA’s determination that New Union’s more 

stringent state standard constitutes an ARAR, entitling EPA to reopen its Consent Decree 

with BELCO and require further remedial action through a UAO?  

3. Did the district court correctly vacate EPA’s determination that BELCO is not required to 

install filtration systems in Fartown despite the existence of a more stringent state 

standard that requires the installation?   

4. Did the district court incorrectly retain jurisdiction over FAWS’ state law tort claims for 

nuisance and negligence after resolving the CERCLA claims?  
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STATEMENT OF THE CASE  

        This appeal seeks to hold a polluter and federal agency accountable as mandated by a federal 

environmental statute and state constitution. Failure to do so here allowed a hazardous chemical 

to enter a rural, socioeconomically disadvantaged town’s only source of drinking water, 

threatening human health and the environment. The relevant facts are below.  

A.   Comprehensive Environmental Response, Compensation, and Liability Act  

Congress passed the Comprehensive Environmental Response, Compensation, and 

Liability Act (“CERCLA”) in 1980 to grant EPA the authority and funds to clean up hazardous 

waste materials and seek reimbursement from responsible parties. See 42 U.S.C. § 

9607(a)(4)(B). Where hazardous substances create an imminent hazard to human health or the 

environment, EPA may order responsible parties to clean up those substances or commence 

remedial actions itself. 42 U.S.C. §§ 9607(a), 9613(f)(1). If responsible parties do not fully 

comply, EPA may recoup costs related to their cleanup through CERCLA. Id. § 9607. CERCLA 

also empowers third parties to recover necessary and reasonable remediation costs stemming 

from the cleanup. Id. §§ 9607(a), 9613(f)(1).  

The remedial actions taken in a CERCLA cleanup must meet the standards outlined in 

CERCLA or another “applicable or relevant and appropriate requirement” (“ARAR”). See 42 

U.S.C. § 9621(d)(2)(A). When a state environmental standard is more stringent than a federal 

environmental standard, is identified to EPA in a timely manner, and is legally applicable to the 

hazardous substance at hand or is relevant and appropriate under the circumstances of the release 

of the contaminant, the state standard constitutes an ARAR. See Id.   

B. Sandstone Aquifer Contamination  
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The Sandstone Aquifer (“Aquifer”) is a vital underground water source for the State of 

New Union. R. at 5. The Aquifer underlies Centerburg, a town of 4,500 residents, and Fartown, 

an environmental justice community of 500 residents only two miles south of Centerburg. Id. 

Groundwater in the Aquifer flows south from Centerburg to Fartown. Id. Centerburg residents 

secure drinking water from the Aquifer via the Centerburg Water Supply (“CWS”), a publicly 

owned source, pumps, treats, and distributes Aquifer groundwater throughout Centerburg. Id. 

Fartown, however, is not connected to the CWS and has no other public water source on which 

to rely. Id. As such, Fartown residents obtain drinking water directly from the Aquifer through 

private wells. Id.  

In 1972, BELCO patented a sealant formed from the chemical agent NAS-T. Id. at 5–6. 

Even at low concentrations, NAS-T is identifiable by its sour, stale odor. Id. at 6. BELCO 

manufactured NAS-T directly above the Aquifer at a factory in Centerburg, New Union, from 

1973 until 1998. Id. During this time, the medical community investigated the health effects of 

NAS-T, and in the 1980s, new medical reports determined that NAS-T is a probable carcinogen. 

Id. Because of these findings, EPA in 1995 adopted a recommended ceiling for NAS-T levels in 

drinking water at a Health Advisory Level (“HAL”) of ten parts per billion (“ppb”). Id.  

In 2013, Centerburgers reported foul-smelling water to the Centerburg County 

Department of Health (“DOH”). Id. DOH tested the public water supply for chemical 

contamination, including NAS-T, in January 2015. Id. DOH determined that the water in the 

CWS contained between 45 and 60 ppb NAS-T––at least four times EPA’s recommended 

ceiling––and in September 2015, urged Centerburg residents to cease drinking their tap water.  

Id. BELCO supplied all Centerburgers with bottled water while the New Union Department of 
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Natural Resources (“DNR”) investigated the contamination. Id. Due to a lack of resources and 

expertise, DNR referred the investigation and remediation to EPA on January 30, 2016. Id.  

In March 2016, EPA formed an agreement with BELCO obligating the company to 

conduct a remedial investigation and feasibility study (“RI/FS”). Id. BELCO conceded that 

NAS-T entered the soil from its own sporadic spills and poor handling of an unlined lagoon used 

to store wastewater and stormwater in the 1980s and early 1990s. Id. BELCO’s contamination 

eventually migrated to the groundwater, creating a plume of NAS-T in the Aquifer. Id. BELCO 

determined that NAS-T contaminated the groundwater to such an extent that remediating the 

Aquifer was not feasible. Id. at 7.  

To determine the extent of the plume, BELCO installed three lines of monitoring wells, 

including five wells approximately half a mile north of Fartown. Id. When sampled, these five 

wells showed no detectable amounts of NAS-T. Id. Believing this marked the end of the plume, 

EPA did not direct BELCO to install any additional wells. Id.   

EPA issued a Record of Decision (“ROD”) setting forth a cleanup plan based on 

BELCO’s RI/FS findings and comments from the public. Id. EPA and BELCO then entered a 

Consent Decree (“CD”) on August 28, 2017. Id. Under the CD, BELCO agreed to (1) install and 

maintain a water filtration system known as “CleanStripping” at the CWS public water source, 

(2) excavate contaminated soil from its old factory site, and (3) conduct monthly sampling of 

monitoring wells drilled during its RI/FS. Id. Upon BELCO’s completion of the cleanup, the CD 

required that EPA issue BELCO a Certificate of Completion (“COC”). Id. The CD further 

stipulated that after EPA’s issuance of the COC, EPA may only reopen the matter if (1) new 

information emerges showing the cleanup plan no longer protects human health or the 
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environment, or (2) further cleanup is required to meet a new, more stringent regulatory 

standard, including state ARARs under CERCLA. Id.  

Over the following months, BELCO installed CleanStripping systems at the CWS, 

excavated contaminated soil, and monitored NAS-T levels in wells along the Aquifer. Id. at 8. 

While testing wells for NAS-T in January 2018, BELCO observed that two wells just half a mile 

north of Fartown which previously tested negative for NAS-T were contaminated with NAS-T at 

a level of five ppb and six ppb. Id. Despite NAS-T’s migration to the groundwater surrounding 

Fartown, EPA granted BELCO a COC in September 2018. Id.  

C.   Fartown Association for Water Safety and Environmental Rights Amendment  

As early as 2016, Fartown residents noticed a foul odor emanating from the groundwater 

in their community. Id. Once they became aware of the investigation and entry of the CD, the 

residents immediately requested that DOH sample and test their drinking water for NAS-T 

contamination. Id. In February of 2019, DOH tested only five private wells in Fartown, and did 

not detect NAS-T. Id. Following those tests, in May 2019 concerned Fartownians requested that 

EPA order BELCO to conduct further testing in Fartown. Id. EPA declined their request, citing 

the non-detects in sampling from the monitoring wells north of Fartown. Id.   

Undeterred, and cognizant of the tangible changes in the quality of their water supply, 

100 Fartown residents––a fifth of the entire community––formed FAWS in December 2019. Id. 

Seeking answers about the deteriorating groundwater quality, FAWS retained Central 

Laboratories, Incorporated (“Central Labs”) to test seventy-five private wells in Fartown at a cost 

of $21,500. Id. Central Labs gathered three samples from each well, testing a total of 225 

samples. Id. In March 2020, Central Labs reported that 105 of the samples, or about forty-seven 

percent, contained NAS-T. Id. Fifty-one samples showed NAS-T concentrations of one to four 
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ppb, and fifty-four samples showed NAS-T concentrations of five to eight ppb. Id. EPA’s own 

tests later reached the same results. Id. at 10.  

After Central Labs’ testing showed that NAS-T contamination extended to the 

groundwater below Fartown, Fartownians promptly notified EPA in May 2020. Id. at 8. FAWS 

asked EPA to reopen the CD and order further investigation of their wells and remediation of the 

plume of contamination. Id. On June 10, 2020, EPA again declined to take further action, citing 

the low levels of NAS-T and the limited reopener provisions in the CD. Id.   

New Union citizens passed the Environmental Rights Amendment (“ERA”) to the state 

constitution through a ballot measure on November 3, 2020, in accordance with all state 

procedural requirements. Id. Because the Amendment’s legislative history includes self-

executing enforcement provisions, the bill went into effect immediately upon its passage. Id. The 

Amendment guarantees New Union citizens a right to an environment “free from contaminants 

and pollutants caused by humans.” Id. In January and February 2021, EPA corresponded with 

DNR and determined that the ERA constitutes an ARAR that establishes a new, more stringent 

cleanup standard under the terms of the CD. Id. at 9.  

Citing this change in applicable standards and the 2020 Central Labs results, EPA re-

opened the CD and ordered BELCO to sample and analyze water from fifty private wells in 

Fartown. Id. When EPA informed BELCO of its obligations, BELCO refused to comply. Id. 

Therefore, EPA issued a Unilateral Administrative Order (“UAO”) on June 24, 2021, directing 

BELCO to (1) sample fifty Fartown wells selected by EPA each month, (2) supply drinking 

water to any resident whose well showed NAS-T concentrations greater than five ppb, and (3) 

install CleanStripping systems on any well with NAS-T concentrations exceeding ten ppb. Id.  



 7 

FAWS submitted a letter to EPA requesting that the UAO order BELCO to install 

CleanStripping systems on any well that tested positive for NAS-T, or to take other remedial 

actions to completely remove NAS-T from Fartown’s water supply. Id. EPA declined to include 

this requirement in the UAO, arguing that such a measure was unnecessary due to current NAS-

T levels in Fartown water falling below EPA’s recommended ceiling of ten ppb. Id.  

BELCO refused to comply with the UAO. Id. at 10. Therefore, EPA began supplying 

water to Fartownians whose wells tested positive for NAS-T in excess of five ppb and 

monitoring those wells through monthly sampling. Id. Approximately twenty percent of 

Fartownians received bottled water based on the test results. Id.  

D.   Proceedings Below  

On August 2, 2021, EPA brought a cost recovery action against BELCO for the Fartown 

remediation and for penalties due to BELCO’s violation of the UAO. Id. BELCO argues that the 

UAO lacks a proper foundation, claiming EPA wrongly determined that the ERA establishes a 

cleanup standard as an ARAR under CERCLA, despite CERCLA’s mandate that state standards 

more stringent than federal standards govern a cleanup. Id.  

FAWS filed a motion to intervene as plaintiff in August 2021, that was granted by the 

district court in September 2021, and asserted a claim against EPA. Id. FAWS maintains that 

EPA’s failure to compel BELCO’s installation of CleanStripping systems on Fartown wells as 

required under the ERA is arbitrary, capricious, and contrary to law under the Administrative 

Procedure Act. Id. FAWS and eightyfive individual plaintiffs filed a separate action against 

BELCO in August 2021 for (1) the $21,500 in response costs spent on testing and analysis under 

CERCLA, and (2) negligence and nuisance claims under New Union law. Id. FAWS brought the 
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state claims in federal court only due to the pendency of the BELCO Action, federal jurisdiction 

over the closely related CERCLA claims, and to avoid contentions of claim splitting. Id.  

On December 30, 2021, all three parties moved for summary judgment on the claims. Id. 

at 11. FAWS also moved for dismissal of its negligence and nuisance claims to state court. Id. at 

11. BELCO and EPA opposed FAWS’ motion to dismiss. Id. The district court granted summary 

judgment to BELCO on FAWS’ response cost claim. Id. at 13. The court then granted summary 

judgment to EPA upholding its decision to reopen the consent decree based on its determination 

that the ERA is an ARAR, and directed BELCO to comply with EPA’s UAO. Id. at 15. Next, the 

district court granted summary judgment to FAWS on its claim to vacate EPA’s decision not to 

order BELCO to install filtration systems in Fartown. Id. at 17. Finally, the court denied FAWS’ 

motion to dismiss its state law claims. Id. at 18.  

This appeal followed.  

SUMMARY OF ARGUMENT 

The district court correctly upheld EPA’s determination that the ERA constitutes an 

ARAR and finding that EPA’s reopening the Consent Decree and ordering further remedial 

action in the UAO was proper, and vacated EPA’s determination that BELCO is not required to 

install filtration systems in Fartown despite the existence of the ERA. The district court 

incorrectly held that costs incurred by FAWS in sampling, testing, and analyzing well water 

samples of its members’ private drinking water wells are not reimbursable as response costs 

under CERCLA, and retained jurisdiction over FAWS’ remaining state law tort claims after 

resolving the federal claims.  

First, the district court erred when it found the costs FAWS incurred in evaluating its 

members’ drinking water wells are reimbursable as response costs under CERCLA. Private 
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parties may seek recovery from potentially responsible parties for actions in response to the site 

at issue when: (1) the site in question is a “facility” as defined by CERCLA; (2) the defendant is 

a responsible party; (3) there is an actual or threatened release of hazardous substances; and (4) 

the plaintiff incurs costs in response to the release or threatened release. 42 U.S.C. § 

9607(a)(4)(B); Rolan v. Atlantic Richfield Co., 2019 WL 5429075, at *5 (N.D. Ind. Oct. 22, 

2019). If the plaintiff is a non-governmental party, as here, they must show that any costs 

incurred in responding to the release were “necessary” and “consistent with the national 

contingency plan.” 42 U.S.C. 9607(a)(4)(B). Because the response action was necessary and 

closely tied to the cleanup, FAWS’ costs are reimbursable under the Act.  

Second, the district court correctly held that the ERA constitutes an ARAR because it 

was properly promulgated, more stringent than federal standards, legally applicable or relevant 

and appropriate, and timely identified. 42 U.S.C. § 9621(d).  

The ERA was properly promulgated by New Union’s legislature. A properly promulgated 

state standard is generally applicable and legally enforceable, meaning the standard was issued in 

accordance with state procedural requirements and contains specific enforcement provisions. 

Akzo Coating of Am., 949 F.2d at 1440. New Union’s ERA establishes a generally applicable 

standard that applies to all public and private remedial sites in New Union, not just CERCLA 

sites. New Union’s ERA was also issued in accordance with the state’s procedural requirements 

for constitutional amendments and contains self-executing enforcement provisions.  

The ERA is more stringent than any federal standard, requirement, criteria or limitation, 

as it grants New Union citizens the right to clean air, water, and an environment free from 

contaminants and pollutants caused by humans. Thus, this Court should find the ERA meets the 

“more stringent” requirement to constitute an ARAR under 42 § U.S.C. 9621(d)(2)(A)(ii).  
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An ARAR includes such standards that “specifically address[] a hazardous substance, 

pollutant, or contaminant, remedial action, location, or other circumstance found at a CERCLA 

site.” 40 C.F.R. § 300.5. These standards are “relevant or appropriate” when they address 

“problems or situations sufficiently similar to those encountered at the CERCLA site such that 

their use is well suited to the particular site.” Id. The ERA is applicable because it meets these 

requirements and “address[es] problems or situations sufficiently similar to those encountered at 

the site” by covering a situation involving a new, unregulated contaminant. See Franklin Cnty. 

Convention Facilities Auth. v. Am. Premier Underwriters, Inc., 240 F.3d 534, 544.    

Third, the district court correctly vacated as arbitrary, capricious, or contrary to law 

EPA’s determination that BELCO is not required to install filtration systems in Fartown despite 

the existence of the ERA. Remedial actions under CERCLA must meet ARAR standards as a 

threshold matter. “Clean water” under the ERA means water free from contaminants and 

pollutants caused by humans. N.U. Const. Art. 1, § 7. Therefore, cleanup standards established 

by the ERA require a remedy that removes NAS-T from Fartown wells. The UAO was not 

sufficient to meet the cleanup standards outlined by the ERA.  

Finally, the district court abused its discretion when it exercised supplemental jurisdiction 

over FAWS’ state law claims. A state claim is not fit for supplemental jurisdiction when it 

substantially predominates over a federal claim, involves novel or complex issues of state law, 

and when the factors of judicial economy, fairness, convenience, and comity weigh against 

supplemental jurisdiction. 28 U.S.C. § 1367(c); Carnegie–Mellon University v. Cohill, 484 U.S. 

343, 350 (1988). FAWS’ state law claims substantially predominate over the CERCLA claim 

because they raise different legal issues, requiring more extensive evidence and different degrees 

of culpability, and seek traditional tort damages rather than cleanup costs. FAWS’ state claims 
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also stem from the ERA, a novel New Union law. Further, judicial expediency, fairness, 

convenience, and comity support declining supplemental jurisdiction over FAWS’ state claims.  

STANDARD OF REVIEW  

Grants of summary judgment are reviewed de novo, viewing the record in a light most 

favorable to the nonmoving party. See Gorbitz v. Corvilla, Inc., 193 F.3d 879, 881 (7th Cir. 

1999). Reviewing courts must defer to agency expertise when determining whether a state 

regulatory law constitutes an ARAR. See United States v. Mead Corp., 533 U.S. 218, 219–20 

(2001). Courts reviewing EPA’s application of an ARAR apply the arbitrary and capricious 

standard. Alaska Dep’t of Env’t Conservation v. EPA, 540 U.S. 461, 496–97 (2004). A lower 

court’s decision to retain supplemental jurisdiction of state claims is reviewed for abuse of 

discretion. Parker v. Scrap Metal Processors, Inc., 468 F.3d 733, 738 (11th Cir. 2006).  

ARGUMENT  

I. THE DISTRICT COURT ERRED IN DETERMINING FAWS’ COSTS WERE 

NOT REIMBURSABLE.  

Because the details of FAWS’ response action in this case are sufficient to create an issue 

of material fact, the district court erred in granting summary judgment on this issue in favor of 

BELCO. For a district court to find that summary judgment is warranted, a movant must “show 

that there is no genuine dispute as to any material fact and the movant is entitled to judgment as a 

matter of law.” Fed. R. Civ. P. 56(a). 

CERCLA provides that private parties may seek recovery from potentially responsible 

parties (“PRPs”) for response costs incurred relating to the site in question. 42 U.S.C. § 

9607(a)(4)(B). In order to recover such costs, a private party must prove: “(1) the site in question 

is a ‘facility’ as defined by CERCLA; (2) the defendant is a responsible party; (3) there has been 

a release or there is a threatened release of hazardous substances; and, (4) the plaintiff has 
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incurred costs in response to the release or threatened release.” Rolan v. Atlantic Richfield Co., 

2019 WL 5429075, at *5 (N.D. Ind. Oct. 22, 2019); see also Sycamore Industrial Park Assocs. v. 

Ericsson, 546 F.3d 847, 850 (7th Cir. 2008). Additionally, if the plaintiff is a private party, they 

must show that any costs incurred in responding to the release were “necessary” and “consistent 

with the national contingency plan.” 42 U.S.C. § 9607(a)(4)(B); see also Forest Park Nat’l Bank 

& Trust v. Ditchfield, 881 F. Supp. 2d 949, 977 (N.D. Ill. 2012).  Rewarding third parties their 

response costs furthers CERCLA’s purpose of encouraging timely cleanups. Burlington N. & 

Santa Fe Ry. Co. v. United States, 556 U.S. 599, 602 (2009).  

A. FAWS’ response action was necessary under the circumstances.  

Response actions are necessary if they are “closely tied to the actual cleanup of hazardous 

releases.” Young v. United States, 394 F.3d 858, 863 (10th Cir. 2005). There must be a nexus 

between response costs and actual cleanup efforts. Id.; see United States v. Hardage, 982 F.2d 

1436, 1448 (10th Cir. 1992). However, a physical cleanup is not “a prima facie element of a 

§107(a) CERCLA claim.” See Atlantic Richfield Co. v. United States, 181 F. Supp. 3d 898, 915 

(D.N.M. 2016). Actions necessary to “evaluate the release” of a hazardous chemical, which 

includes investigatory costs, suffice. 42 U.S.C. §9601(23); see Wickland Oil Terminals v. 

Asarco, 792 F.2d 887, 892 (9th Cir. 1986).  

A response action is unnecessary if the action is “duplicative” of the EPA or state 

agency’s actions in response to the release of the substance. United States v. Iron Mountain 

Mines, Inc., 987 F. Supp. 1263, 1272 (E.D. Cal. 1997). Response actions are duplicative if they 

occur concurrently with EPA’s action and do not go beyond that of EPA, or if the actions occur 

after the parties were already informed of EPA’s investigations. Louisiana-Pacific Corp. v. 

Beazer Materials & Servs., Inc., 811 F. Supp. 1421, 1425 (E.D. Ca. Jan. 27, 1993). Response 
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actions are also duplicative if there is no real evidence that the independent action was distinct 

from EPA’s efforts, if the third party simply reviews the documentation of EPA’s investigation, 

or if the independent investigation is entered merely to prove what was already known from 

EPA’s investigation. Iron Mountain Mines, 987 F. Supp. at 1272; Rolan, 2019 WL 5429075, at 

*5; Wilson Road Dev’t Corp. v. Fronabarger Concreters, Inc., 209 F. Supp. 3d 1093, 1114–15 

(E.D. Mo. Sept. 16, 2016).   

a. FAWS’ response action was closely tied to the actual cleanup of 

hazardous releases.  

While there must be a nexus between the response action and an actual cleanup, there 

need not be actual cleanup costs incurred. Rather, investigation costs are sufficient when they are 

in furtherance of evaluation of the release of the substance. Hardage, 982 F.2d at 1448; Wickland 

Oil Terminals, 792 F.2d at 892. FAWS’ actions are directly in line with this requirement. 

Fartown citizens’ fundamental purpose in forming FAWS was pursuing a cleanup action, 

beginning with the testing. R. at 8. Immediately upon discovering that NAS-T was present in the 

wells via the independent testing, FAWS petitioned EPA for remediation of the contamination. 

Id. While no physical cleanup occurred at the Fartown wells, a physical cleanup is not required 

for recovery. It is sufficient that FAWS acted to evaluate the level of NAS-T in the water in the 

furtherance of a cleanup. The connection between the testing and the envisioned cleanup 

indicates that the response action was necessary.  

b. FAWS’ response action was not duplicative.  

In the present case of FAWS, hiring an independent consultant to test the well water was 

not duplicative. FAWS members recorded smelling something “off” about the water for years. 

Id. However, they were unaware of EPA’s investigation until after the entry of the Consent 

Decree between EPA and BELCO. Id. Consequently, Fartownians were not in a position to 
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inform EPA of issues within their water until after EPA and BELCO entered the CD. 

Id. Therefore, it was not possible for Fartown’s wells to be a part of EPA’s investigation. After 

seeing the potential health hazard of NAS-T in their water wells and EPA’s denial of their 

request to reopen the CD to investigate the wells, FAWS initiated their own investigation. Id. 

The FAWS investigation occurred wholly after EPA’s investigation with no overlap. The timing 

of the investigation, therefore, does not indicate a typical “duplicative” timeline for a third-party 

investigation that would prevent it from being “necessary.”  

Additionally, “duplicative” actions involve either the same testing that EPA performed or 

a review of documents created in EPA’s investigation. Louisiana-Pacific Corp. 811 F. Supp. At 

1425; see also Rolan, 2019 WL 5429075, at *5. In contrast, the FAWS response action involves 

a different testing site. When EPA declined to test wells within Fartown due to a lack of NAS-T 

in a different area, FAWS requested the DOH sample and test their drinking water. Id. When the 

DOH tested only five wells, FAWS conducted an independent investigation out of concern for 

the health and safety of the residents of Fartown. Id. This put their efforts beyond the scope of 

EPA’s investigation, as EPA never investigated Fartown’s wells at all. Investigating an area that 

EPA had not studied at all indicates that FAWS’ response action was not “duplicative.”   

B. FAWS’ response action was consistent with the national contingency plan.  

In carrying out its investigation, FAWS’ costs for the response action were consistent 

with the national contingency plan (“NCP”). All private parties seeking response costs under 

CERCLA must take remedial actions consistent with the NCP. Carson Harbor Vill., Ltd. v. 

Unocal Corp., 287 F. Supp. 2d 1118 (C.D. Cal. 2003) (citing 42 U.S.C § 9607(a)(4)(B)); see 

also Washington State Dep’t of Transp. v. Washington Natural Gas Co., 59 F.3d 793, 800 (9th 

Cir. 1995). The NCP delineates specific steps private parties must take in selecting a remedial 
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action plan and cleaning up hazardous waste. See 40 C.F.R. Part 300. It is “designed to make the 

party seeking response costs choose a cost-effective course of action to protect public health and 

the environment.” Washington State Dep’t. of Transp., 59 F.3d at 802. Paragraphs five and six of 

the NCP require that response actions consider cost effectiveness measures and appropriate site 

evaluations, and allow for public input on the response action. 40 C.F.R. § 300.700(c)(3)(i). 

However, a private party need not act pursuant to federal government authorization to incur costs 

consistent with the NCP. Wickland Oil Terminals, 792 F.2d at 891–92.  

FAWS’ response action met the NCP requirements in paragraphs five and six. The 

response measure was both cost effective and targeted to the appropriate site. Because the 

Aquifer runs under the entire community, all of the wells within those boundaries are within the 

“appropriate site.” R. at 5. However, rather than insisting that every well in town be tested, 

FAWS had Central Labs test just seventy-five of the wells in town. Id. at 8. This is a cost-

effective approach to addressing the contamination. Additionally, the lack of governmental 

authority before the initiation of the response does not disqualify it from falling within the 

standards of the NCP; therefore, FAWS did not need EPA’s approval before testing the wells. 

The community was also certainly behind the testing initiated by FAWS, as the organization 

itself was made up of one fifth of the community. Id. at 5, 8. Accordingly, FAWS’ response 

action was consistent with the NCP.  

C. The purpose of CERCLA supports reimbursing FAWS for costs incurred.   

CERCLA was enacted to “provide for liability, compensation, cleanup, and emergency 

response for hazardous substances released into the environment and cleanup of inactive 

hazardous waste disposal sites.” Forest Park Nat’l Bank & Trust, 881 F. Supp. 2d at 977 (citing 

CERCLA, Pub. L. No. 96-510, 94 Stat. 2767 (1980)). In applicable cases, failing to award 
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plaintiffs response costs for their cleanup efforts undermines CERCLA’s purpose of placing the 

financial burden upon those responsible for the problem. Polger v. Republic Nat’l Bank, 709 F. 

Supp. 204, 209 (D. Colo. 1989). CERCLA “encourage[s] private parties to assume the financial 

responsibility of cleanup by allowing them to seek recovery from others.” FMC Corp. v. Aero 

Indus., Inc., 998 F.2d 842, 847 (10th Cir. 1993). If private parties engaging in response actions 

believe that there is no way for them to recover from those who generated or dumped the waste, 

they may be incentivized to ignore a hazardous waste site. Polger, 709 F. Supp. at 209.  

The ultimate purpose of CERCLA is served when response actions like FAWS’ are 

reimbursed. The integrity of this type of action comes from the ability to keep private and 

responsible parties incentivized to investigate and clean up hazardous waste sites. In this case, 

FAWS initiated their investigation on the understanding that a cleanup needed to occur if the 

dangerous substance was found in the well water. For the health and safety of their community, 

they incurred a cost to ensure that they had the information necessary for their protection. This is 

in line with the purpose of the Act, and FAWS is therefore entitled to recovery under CERCLA.   

II. THE DISTRICT COURT CORRECTLY UPHELD EPA’S DETERMINATION 

THAT THE ERA CONSTITUTES AN ARAR, ENTITLING EPA TO REOPEN 

ITS CONSENT DECREE WITH BELCO AND REQUIRE FURTHER 

REMEDIAL ACTION THROUGH A UAO.  

Under 42 U.S.C. § 9621(d), a state environmental standard or regulation constitutes an 

ARAR with which the remedial action must comply if the standard is: (1) properly promulgated, 

(2) more stringent than federal standards, (3) legally applicable or relevant and appropriate, and 

(4) timely identified. U.S. v. Akzo Coating of Am., 949 F.2d 1409, 1440 (6th Cir. 1991).  

40 C.F.R. § 300.400 establishes the methods and criteria for determining the appropriate 

extent of CERCLA responses when hazardous substances or pollutants that endanger public 

health or welfare are released into the environment. Such activities by the government in 
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implementing those responses are “discretionary governmental functions.” § 300.400(i)(3). 

Courts must defer to EPA’s expert interpretation of what constitutes an ARAR under CERCLA. 

See United States v. Mead Corp., 533 U.S. 218, 219–20 (2001). An agency’s influence will be 

based upon “the thoroughness evident in its consideration, the validity of its reasoning, its 

consistency with earlier and later pronouncements, and all those factors which give it power to 

persuade.” Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944). When courts examine the sort of 

scientific determinations and expert analysis that go into examining what may constitute an 

ARAR for cleanup purposes under CERCLA, “a reviewing court must generally be at its most 

deferential.” Baltimore Gas and Elec. Co. v. Natural Resources Defense Council, 462 U.S. 87, 

103 (1983).   

A. The ERA Constitutes an ARAR because it was Properly Promulgated by New 

Union’s state legislature.  

For the ERA to constitute an ARAR, it must be properly promulgated by the New Union 

legislature. See 42 U.S.C. § 9621(d)(2)(A)(ii). State environmental regulations or standards are 

properly promulgated, and thus may constitute an ARAR, if they are generally applicable and  

legally enforceable. See Akzo Coating of Am., 949 F.2d at 1440. Generally applicable state 

standards apply throughout the state, and are not targeted to CERCLA sites alone. See 55 Fed. 

Reg. 8746 (Mar. 8, 1990). Legally enforceable state standards are issued in accordance with state 

procedural requirements and contain specific enforcement provisions or are otherwise 

enforceable through general authority in other laws. See id.  

First, the ERA establishes a generally applicable standard. The ERA’s cleanup criteria 

apply to all remedial actions and sites in New Union, not just CERCLA sites. The plain language 

of the statute indicates that it creates an entitlement for “each and every person of this State,” and 

sets a standard of behavior applicable to any activity concerning “contaminants and pollutants 
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caused by humans.” N.U. CONST. Art. 1, § 7. The legislative history shows that New Union 

legislators contemplated applicability of the ERA throughout the state and its many industries, 

rather than just CERCLA sites. During deliberations over the ERA, the bill’s sponsor, State 

Senator Wright, noted that the ERA establishes a “clear expectation for all of our citizens as well 

as all of our legally operating businesses[.]” Addendum at 5 (emphasis added). Further, the 

legislature discussed ERA’s applicability to a range of New Union businesses and industries, 

including food service, agricultural, and municipal waste management activities. Id. The 

legislature also made clear that the ERA applies to both public and private entities. Id. at 7.  

Second, the ERA is legally enforceable because it was issued in accordance with New 

Union’s procedural requirements, and its legislative history includes self-executing enforcement 

provisions. The ERA was issued after introduction into the New Union Assembly as Bill 

Number A02137. See Addendum at page 2, 9. When it passed a vote in the Senate and House, 

and was signed by the governor, the Constitutional amendment proceeded to the voters of the 

state as a ballot measure on November 3, 2020. Id. at 7, 8; R. at 8. The citizens of New Union 

approved the ERA, with seventy one percent of voters supporting the amendment, enshrining the 

Amendment as part of New Union’s constitution. R. at 8.   

Additionally, the ERA is legally enforceable. As the district court noted, the ERA’s 

legislative history indicates that the ERA is “self-executing,” needing no further enforcement 

provisions, legislation, or regulation to take effect. Addendum at page 6; R. at 15.  

In summary, the ERA’s cleanup criteria are properly promulgated under CERCLA. The 

ERA’s standards apply to all remedial actions in New Union, were issued in accordance with the 

state procedural requirements, and contain self-executing enforcement provisions.  

B. The ERA meets the “more stringent” requirement to constitute an ARAR under 

42   U.S.C. § 9621(d)(2)(A)(ii).  
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Section 9621(d)(2)(A)(ii) requires that for state standards to qualify as an ARAR under 

CERCLA, they must be “more stringent than any Federal standard, requirement, criteria or 

limitation . . . ” N.U. CONST. art. 1, § 7. The ERA expressly grants a fundamental right to clean 

water “free from contaminants and pollutants caused by humans.” There is no federal standard, 

requirement, criteria, or limitation that grants such a right.  

In revising the NCP, EPA stated, “Where no Federal ARAR exists for a chemical, 

location, or action, but a State ARAR does exist, or where a state ARAR is broader in scope than 

the Federal ARAR, the State ARAR is considered more stringent.” Proposed Rule, 53 Fed. Reg. 

at 51435. United States Senator George Mitchell, one the Section’s main authors, further 

explained that a “more stringent” state requirement within the meaning of section 9621(d)(2)(A) 

“includes any State requirement where there is no comparable Federal requirement.” 132 Cong. 

Rec. S 14,915 (Oct. 3, 1986).  

The ERA is more stringent than any other federal regulatory standard. The NCP requires 

remediating parties’ alternatives analysis to consider the “overall protection of human health and 

the environment.” 40 C.F.R. § 300.430(e)(9)(iii). BELCO claims the ERA cannot be deemed 

more stringent than any federal environmental standard because it essentially mirrors this 

consideration. However, this consideration requirement is far from conferring a fundamental 

right to clean air, water, and an environment “free from contaminants and pollutants caused by 

humans.” N.U. CONST. art. 1, § 7.  

A standard is more stringent where it is broader in scope and more demanding in terms of 

cleanup. In the case of United States v. Akzo Coatings of America, Inc., 949 F.2d 1409 (6th Cir. 

1991), in its analysis regarding whether the Michigan Water Resources Commission Act 

(“WRCA”) could constitute an ARAR, the court found the WRCA was not comparable with the 
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federal Safe Drinking Water Act (“SDWA”) and thus met the “more stringent” requirement to be 

an ARAR. Id. at 1443. The WRCA applied to “any substance which is or may become injurious 

to the public health,” and encompassed “any waters of the state.” Id. In contrast, the SDWA 

applied “only to a limited number of substances” and “applie[d] only to public drinking water 

supply systems serving a certain minimum number of customers.” Id. Accordingly, the court 

found the state standard more stringent than the federal standard. Id.  

This Court should find that the ERA meets the stringency requirement to constitute an 

ARAR. The consideration requirements in the NCP do not guarantee every person a “right to 

clean air and clean water and to a healthful environment free from contaminants and pollutants 

caused by humans.” N.U. CONST. art. I, § 7. The ERA, however, vests New Union citizens with 

this right. The NCP does not require complete protection of human health and the environment. 

The NCP only requires that remediating parties take the protection of human health and the 

environment into consideration when analyzing alternative remediation actions. The ERA’s 

standard requires more extensive remediation efforts than those which merely consider the 

“overall protection of human health and the environment.” 40 C.F.R. § 300.430(e)(9)(iii). Like 

the state statute in question in Akzo, the ERA is broader in scope and more demanding in terms 

of cleanup than the NPC consideration requirement. Akzo, 949 F.2d at 1446.  

Because the ERA is broader and more demanding than the consideration requirements for 

parties analyzing viable alternative methods set forth in 40 C.F.R. § 300.430(e)(9)(iii), this Court 

should find the ERA meets the “more stringent” requirement to constitute an ARAR as set forth 

in 42 U.S.C. § 9621(d)(2)(A)(ii).  

C. The ERA is relevant and appropriate because it specifically addresses situations 

sufficiently similar to the CERCLA site.  
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An ARAR includes such standards that “specifically address[] a hazardous substance, 

pollutant, or contaminant, remedial action, location, or other circumstance found at a CERCLA 

site.” 40 C.F.R. § 300.5. Further, these standards are “relevant or appropriate” when they address 

“problems or situations sufficiently similar to those encountered at the CERCLA site such that 

their use is well suited to the particular site.” Id.   

The ERA delineates the right of every New Union resident “to a healthful environment 

free from contaminants and pollutants caused by humans.” N.U. CONST. art. I, § 7. While the 

ERA doesn’t name a specific “hazardous substance,” it does address a specific “other 

circumstance” as required by the definition of “applicable requirements.” 40 C.F.R. §300.5. The 

language of the ERA aims to correct circumstances such as the discharge of NAS-T, indisputably 

a pollutant “caused by humans,” into the water sources of Fartown and Centerburg. This fits 

neatly within the “applicable requirements” for the ERA to be considered an ARAR.   

Additionally, the language of the ERA makes it “relevant or appropriate” under the 

requirements. It addresses a problem sufficiently similar to those encountered at the site, the 

involvement of the unregulated contaminant NAS-T, as it covers pollutants “caused by humans” 

that affect the clean water of the community. Franklin Cnty. Convention Facilities Auth. v. Am. 

Premier Underwriters, Inc., 240 F.3d 534, 544. This language allows for the ERA to be “well 

suited to” apply to the NAS-T site. Accordingly, the ERA is “relevant and appropriate” to be 

considered an ARAR.   

The legislative history of the ERA also supports the interpretation of the ERA as an 

ARAR. The ERA was passed to protect the health of New Union citizens where “regulatory gaps 

exist,” especially in the case of unregulated toxic chemicals. Addendum at 10. Accepting EPA’s 

interpretation of the ERA as an ARAR furthers the ERA’s protective purpose.  
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III. THE LOWER COURT WAS CORRECT IN HOLDING THE UAO WAS 

ARBITRARY, CAPRICIOUS, AND CONTRARY TO LAW, TO THE EXTENT 

THAT IT FAILED TO COMPEL BELCO TO PROVIDE CLEANSTRIPPING 

FILTRATION SYSTEMS ON FAWS’ MEMBERS PRIVATE WELLS.  

Courts review agency actions under CERCLA by the APA Administrative Procedure Act 

and will set aside the agency's action only if it is “arbitrary, capricious, an abuse of discretion, or 

otherwise not in accordance with law.” 5 U.S.C. § 706(2)(A).  

Under arbitrary and capricious standard of review, agency action will be set aside only if: 

agency has relied on factors which Congress has not intended it to consider, entirely failed to 

consider important aspect of problem, offered explanation for its decision that runs counter to 

evidence before agency, or is so implausible that it could not be ascribed to difference in view or 

product of agency expertise. See United States v. E.I. du Pont de Nemours & Co., 341 F. Supp. 

2d 215, 233 (W.D.N.Y. 2004) (citing United States v. Burlington N. R.R. Co., 200 F.3d 679, 689 

(10th Cir.1999)).  

A. EPA’s explanation for issuing a UAO that did not require CleanStripping or other 

measures to remove NAS-T entirely from Fartown wells was so implausible that it 

constituted an arbitrary and capricious agency action.  

When the plain language of a state regulation is not “reasonably susceptible” to the 

agency’s interpretation, the interpretation is arbitrary and capricious. Turtle Island Restoration 

Network v. United States Dep't of Com., 878 F.3d 725, 734 (9th Cir. 2017). The ERA was not 

open to agency interpretation, as it clearly set a standard for clean water that meant water “free 

from contaminants and pollutants caused by humans.” N.U. CONST. art. 1, § 7. A UAO that does 

not meet this standard is an implausible interpretation of the ERA as an ARAR.  

a.  Language    

CERCLA defines the “environment” as “any other surface water, ground water, drinking 

water supply, land surface or subsurface strata, or ambient air within the United States or under 
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the jurisdiction of the United States.” 42 U.S.C. § 9601(8). Black’s Law Dictionary defines the 

term “environment” as, “The natural world in which living things dwell and grow.” 

Environment, Black’s Law Dictionary (11th ed. 2019). These definitions encompass water, 

meaning in having a right to an environment “free from contaminants and pollutants caused by 

humans,” citizens of New Union also have a right to water free from such contaminants. Should 

the phrase “free from contaminants and pollutants caused by humans” modify only the term 

“healthful environment,” a healthful environment likely encompasses water, as water is a part of 

the environment.   

b. Intent and Purpose   

Where promulgated goals are general in scope, EPA must interpret compliance with such 

general goals in “the context of implementing regulations, the specific circumstances of the site, 

and the remedial alternatives being considered.” See Akzo at 1442; EPA, National Oil and 

Hazardous Substances Pollution Contingency Plan; Proposed Rule, 53 Fed. Reg. 51394, 51,438 

(Dec. 21, 1988). However, the ERA sets out a specific, clear standard of water, air, and 

environment “free from contaminants and pollutants caused by humans,” which is not a general 

goal open to agency interpretation. N.U. CONST. art. 1, § 7. The New Union state legislature 

intended to guarantee citizens the right to clean water, free from contaminants and pollutants like 

NAS-T. See Addendum at 2. The phrase “free from contaminants and pollutants caused by 

humans” is included in the ERA to express the intended meaning of the words “clean” and 

“healthful.”   

The intended definition of the ERA is not contrary to any other regulatory schemes as 

EPA contends, arguing that its proper meaning would result in invalidating regulatory permits. 

DNR responded to EPA’s inquiry regarding whether the ERA constitutes an ARAR that “EPA 
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should identify the ERA as an ARAR . . . where it is not inconsistent with any state or federal 

regulations.” R. at 9. The ERA’s definition of “clean water,” in establishing a cleanup standard 

under CECLA is compatible with other regulatory schemes.   

The Senate Report explicitly states the ERA’s purpose. “The purpose of this bill is to 

protect public health and the environment ensuring clean air and water, including and not limited 

to, harms from contaminants and pollutants caused by humans.” Addendum at 2. The New 

Union legislature intended to guarantee residents clean water. The phrase “free from 

contaminants and pollutants caused by humans” created the ERA’s standard for what satisfies 

“clean water.” N.U. CONST. art. I, § 7.   

Testimony from the New Union Assembly before the ERA’s passage clarifies the 

legislature’s purpose in promulgating the amendment. When legislators concerned with the 

simple language of the bill asked the ERA’s sponsor, Senator Wright, to explain the 

amendment’s meaning, he stated that the ERA protects the right to healthful water, air, and 

environment. Addendum p. 4, 5, 6. Wright defined “healthful” as that which does no harm. 

Addendum p. 5. He explained that poisonous or disease-causing materials are “the opposite of 

healthful.” Id. He also explained that the ERA exists to prevent harms such as foul odors. Id.    

Odors constitute the type of harm the ERA was intended to protect against if they are 

sufficiently offensive. Addendum p. 6. Senator Wright used the example of “water that is free of 

contamination or pollution caused by humans that would make that water unhealthful or harmful 

to consume” to illustrate what the ERA means by “clean.” Addendum p. 5. Therefore, the ERA’s 

purpose is to protect the right to water free from contamination or pollution caused by humans 

that would poison the water or cause the water to be offensively odorous.   
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EPA’s interpretation of the ERA was contrary to its language, intent, and purpose and 

was thus contrary to law. This Court should therefore hold that EPA’s determination that the 

ARAR does not require CleanStripping or other measures to remove NAS-T entirely from 

Fartown wells is arbitrary and capricious.   

B. The UAO did not meet the standard of the ARAR and was therefore arbitrary and 

capricious.   

The remedy selection process under CERCLA requires that any remedial action must 

protect human health and the environment, and comply with the relevant ARAR to be eligible for 

consideration in the balancing process by which the remedy is selected. 55 Fed. Reg. 8726 

(1990).   

The UAO failed to consider an important aspect of the problem when it disregarded the 

threshold criterion for remedial actions. In denying FAWS’ request that EPA order BELCO to 

install CleanStripping at each residential well that tested positive for NAS-T or take other 

remedial actions sufficient to remove NAS-T entirely from Fartown’s water supply, EPA cited 

FAWS’ 2019 test results and EPA’s own sampling results which found no wells in Fartown 

testing above the HAL for NAS-T. R. at 6. This justification, however, did not take into 

consideration the overall protection of human health and the environment under the NCP, nor did 

it comply with the ARAR, both of which are threshold requirements that each remedy must meet 

in order to be eligible for selection. 40 C.F.R. § 300.430(f)(1)(i)(A); State of Ohio v. EPA, 997 

F.2d 1520, 1531 (D.C. Cir. 1993).   

Compliance with an ARAR is a threshold criterion for remedy selection unless EPA 

waives such compliance. 40 C.F.R. § 300.430. Neither the cost of a remedial action nor low 

levels of NAS-T excuse noncompliance with the cleanup standards set forth in the ERA.   
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First, courts are to consider cost-effectiveness in determining a remedial action's 

reasonableness under CERCLA. Akzo, 949 F.2d 1409, 1438; 42 U.S.C. § 9621(b). However, cost 

can only be considered when “selecting a remedy from among protective alternatives,” meaning 

alternatives that are “ARAR compliant.” 55 Fed. Reg. 8726 (1990).   

Second, even low concentrations of NAS-T impact the community in a way that violates 

the ERA. The ERA’s sponsor concluded that odors can constitute an issue violative of the ERA 

where they are sufficiently offensive Addendum p. 6. Residents can smell NAS-T in their water 

at concentrations as low as five ppb. R. at 6. NAS-T produces a “sour,” “off,” or “stale” odor. R. 

at 6. Low concentrations make everyday tasks such as cooking, bathing, and showering smell 

unpleasant. R. at 16. The odor is offensive enough and has a strong enough impact on the 

community that they formed FAWS, engaged in costly testing, and brought legal action to seek 

an adequate remedy for the harm.   

The ERA is in place to protect New Union residents from the types of harm that NAS-T 

can cause, even where it exists in concentrations below EPA’s HAL. As noted by the ERA’s 

sponsor, Senator Wright, the ERA is meant to fill in the regulatory gap where a substance causes 

harm to New Union’s inhabitants and environment that is not otherwise, or yet, regulated or 

prohibited by law. Addendum p. 6. Further, EPA’s requirement that BELCO provide households 

affected by low levels of NAS-T with bottled water will not sufficiently address the harm 

residents face from NAS-T’s presence in their wells. Bottled drinking water does not protect 

residents’ right to cleanliness when they still dress in clothes washed in stale-smelling water after 

they take a sour-smelling shower. The UAO does not comply with the ARAR, which requires 

remedial actions to address all harms caused by human contamination or pollution. Though 
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installing filtration technology at private wells in Fartown will be costly, that cost does not 

negate the requirement that remedial actions meet the ERA’s standards.   

Additionally, the terms “remedy” or “remedial action” as used in CERCLA encompass 

actions taken to address the release of hazardous substances that may endanger human health. 

See E.I. du Pont de Nemours & Co., 341 F. Supp. 2d at 250; 42 U.S.C. § 9606(a). Neither 

previous remediation efforts, before Fartownians raised concerns about private wells, nor the 

UAO addressed the NAS-T plume contained in the Aquifer. Because the plume of NAS-T still 

exists within Fartown’s groundwater, and the groundwater under Centerburg that flows toward 

Fartown, private wells may eventually be subject to higher concentrations of NAS-T based on 

movement or spread of the plume in the Aquifer.   

EPA’s goal when implementing remedies under CERCLA is “select[ing] remedies that 

are protective of human health and the environment, that maintain protection over time, and that 

minimize untreated waste.” 40 C.F.R. § 300.430(a)(1)(i). Remediation actions must meet the 

standards outlined in ARARs and serve the goal of protecting public health or welfare and the 

environment. The UAO, in this instance, was insufficient to meet those requirements.   

IV. THE DISTRICT COURT ABUSED ITS DISCRETION WHEN IT EXERCISED 

SUPPLEMENTAL JURISDICTION OVER FAWS’ NUISANCE AND 

NEGLIGENCE CLAIMS.  

A district court may exercise supplemental jurisdiction over state law claims if they arise 

from the same nucleus of operative facts as a federal claim over which the court has original 

jurisdiction. 28 U.S.C. § 1367(a); United Mine Workers of Am. v. Gibbs, 383 U.S. 715, 726 

(1966). The court’s discretion to hear state law claims “is, of course, subject to boundaries.” 

Oneida Indian Nation of New York v. Madison Cnty., 665 F.3d 408, 437 (2d Cir. 2011). When 

the court has resolved all federal claims in a case, it may exercise supplemental jurisdiction over 

remaining state law claims after considering whether the state claims (1) substantially 
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predominate over the federal claim, or (2) involve novel or complex state law questions, and (3) 

whether other compelling reasons––judicial economy, fairness, convenience, and comity––weigh 

against exercising jurisdiction. See 28 U.S.C. § 1367(c); Carnegie–Mellon University, 484 U.S. 

at 350. A court abuses its discretion when the balance of factors weighs against supplemental 

jurisdiction, but the court does not refuse its exercise. See Parker, 468 F.3d at 738.  

A.   FAWS’ state law claims substantially predominate over the CERCLA claim 

because they raise different legal issues and seek traditional tort damages, not 

cleanup costs.  

A state law claim substantially predominates over a CERCLA claim when it requires 

entirely different elements of proof and theories of recovery. Gibbs, 383 U.S. at 726; Polger, 709 

F. Supp. at 209–10 (discussing CERCLA, negligence, and nuisance claims). Specifically, state 

claims substantially predominate if they broaden the scope of issues raised, the scope of possible 

liability, the comprehensiveness of the remedy sought, the range of possible defenses, or would 

require more extensive evidence at trial than the CERCLA claim. Gibbs, 383 U.S. at 727; Town 

of Jaffrey v. Town of Fitzwilliam, 846 F. Supp 3, 5 (D.N.H. 1994) (discussing CERCLA, 

negligence, and nuisance claims).  

Although FAWS’ federal and state law claims arise from the central issue of BELCO’s 

release of hazardous substances into the area groundwater, FAWS’ state tort claims require 

wholly different elements of proof than its CERCLA claim. FAWS’ CERCLA claim is premised 

on strict liability. See United States v. Monsanto, 858 F.2d 160, 167 (4th Cir. 1988), cert. denied, 

490 U.S. 1106 (1989) (“We agree with the overwhelming body of precedent that has interpreted 

[CERCLA] as establishing a strict liability scheme.”). To prevail in a cost-recovery action under 

CERCLA, FAWS must establish that BELCO released a hazardous substance that caused FAWS 

to incur response costs consistent with the NCP. White v. Cty. of Newberry, S.C., 985 F.2d 168, 

172 (4th Cir. 1993).  



 29 

Conversely, FAWS’ state law claims broaden the scope of liability to include theories of 

nuisance and negligence. To prevail on its nuisance and negligence claims, FAWS must establish 

entirely different, additional elements of proof, such as the reasonableness of BELCO’s conduct 

and the standard of care owed. See Restatement (Second) of Torts §§ 281–83; 822 (Am L. Inst. 

1965). Accordingly, the state law claims may require more extensive evidence at trial than the 

CERCLA claim. See Polger, 709 F. Supp. at 210. But see Brown v. Bronx Cross County Medical 

Group, 834 F. Supp. 105, 109 (S.D.N.Y. 1993) (“While the state law claims may require 

additional proof beyond that required by the federal claims, this alone is insufficient to prevent 

the exercise of supplemental jurisdiction.”) (emphasis added).  

Further, FAWS’ claims for nuisance and negligence under New Union law rest on 

entirely different theories of recovery than a CERCLA claim. Under CERCLA, a plaintiff’s 

damages are limited to response costs incurred in cleaning up a waste site. See Artesian Water 

Co. v. Government of New Castle County, 851 F.2d 643, 648 (3d Cir. 1988). In contrast, FAWS’ 

negligence and nuisance claims are state tort claims “for which liability must be established, and 

for which consequential and punitive damages may be recoverable.” Polger, 709 F. Supp. at 

210.  

Finally, FAWS’ state claims may also supply a range of defenses under New Union law 

that do not apply to its federal CERCLA claim. Compare Restatement (Second) of Torts § 463 

(Am L. Inst. 1965) (contributory negligence), and Uniform Comparative Fault Act § 1 (1977) 

(comparative negligence), with 42 U.S.C. § 9607(b) (limiting CERCLA defenses to releases 

caused by acts of God, acts of war, or acts or omissions of a third party).  
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Because FAWS’ nuisance and negligence claims require entirely different, additional 

theories of proof and recovery than its CERCLA claim, the state claims substantially 

predominate, and this factor weighs against the exercise of supplemental jurisdiction.  

B. Other compelling reasons––judicial economy, fairness, convenience, and 

comity––support declining supplemental jurisdiction over FAWS’ state law 

claims.  

 

a. Judicial Economy  

Judicial economy weighs against supplemental jurisdiction where the court and parties 

have not committed “significant” or “substantial” judicial resources to the state claims. See 

Valencia ex rel. Franco v. Lee, 316 F.3d 299, 305 (2d Cir. 2003). A substantial commitment of 

resources does not exist when a case has been in federal court for only a few months, the court 

has not issued a scheduling order or held any hearings, discovery is not complete, the parties 

have not briefed substantive motions, and the court is not “intimately familiar” with the merits of 

the case. See Hicks v. Austin Indep. Sch. Dist., 564 F. App’x 747, 749 (5th Cir. 2014). See, e.g., 

Parker & Parsley Petroleum Co. v. Dresser Indus., 972 F.2d 580, 587 (5th Cir. 1992) (declining 

supplemental jurisdiction where the case was “only nine months” old, discovery was not 

complete, and the district judge was not substantially familiar with the merits of the case); RWJ 

Mgmt. Co. v. BP Prod. N. Am., Inc., 672 F.3d 476, 481 (7th Cir. 2012) (declining supplemental 

jurisdiction after the court spent “just over fifteen months” on the case).   

Rather, a substantial commitment of resources exists where litigants and the court 

“spen[d] years” preparing for federal trial and when a jury has been empaneled, heard evidence 

for several days, and is ready to begin deliberations. Purgess v. Sharrock, 33 F.3d 134, 139 (2d 

Cir. 1994). See, e.g., Newport Ltd. v. Sears, Roebuck and Co., 941 F.2d 302, 308 (5th Cir. 1991) 

(exercising supplemental jurisdiction when litigation in federal court spanned over four years and 

involved thousands of pages of record, over 100 depositions, and nearly 200,000 pages of 
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discovery); Miller Aviation v. Milwaukee Cnty. Bd. of Supervisors, 273 F.3d 722, 732 (7th Cir. 

2001) (exercising supplemental jurisdiction when district court considered twenty two motions, 

held nine hearings, issued nineteen orders, and oversaw the case for more than five years); 

Ameritox, Ltd. v. Millennium Lab’ys, Inc., 803 F.3d 518, 537 (11th Cir. 2015) (exercising 

supplemental jurisdiction after spending three years spent on a case, involving 700 docket entries 

and a ten day jury trial).  

Such circumstances are wholly absent in this case. Here, the parties and court have 

prepared for trial since August 2021, when FAWS and EPA filed claims against BELCO. 

Therefore, at the time of this brief, the parties and court spent only fifteen months preparing for 

trial––not several years. The district court issued only a single order, and the parties filed only 

nine motions before this appeal. R. at 10–11. No previously-filed motion pertains to substantive 

state law issues, but only to jurisdiction issues. Further, the district court has no “substantial” or 

“intimate” familiarity with the state law claims at issue in this early stage of the litigation; in fact, 

the court itself recognized that its “core” focus was not on the state law claims, but rather on 

reconciling the ERA and CERCLA. R. at 5. No discovery whatsoever has taken place on the 

state law issues. No jury has been empaneled for the state law claims or heard evidence related to 

the claims. Therefore, judicial expediency weighs against the exercise of supplemental 

jurisdiction.  

b. Fairness and Convenience  

Fairness points to declining supplemental jurisdiction when a federal claim must be tried 

without a jury, but a related state law claim would generally by subject to trial by jury, when 

supplemental jurisdiction would increase the risk or juror confusion, and the statute of limitations 

has not run while the state claims pend in federal court. See Gibbs, 383 U.S. at 727; see also 
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Lewis v. United States, 812 F. Supp. 620, 625 (E.D. Va. 1992) (“there is substantial risk of 

confusion and prejudice” when a state law claims entitle a plaintiff to a jury trial, but other 

claims must be tried to the court, and that risk “strongly overrides any benefit that might flow 

from proceeding [to exercise supplemental jurisdiction].”). Convenience points to the decline of 

supplemental jurisdiction when no party must duplicate its prior efforts if the state claims are 

tried in state court. Enochs v. Lampasas Cnty., 641 F.3d 155, 159–60 (5th Cir. 2011).  

Here, retaining jurisdiction over the state law claims increases the risk of unfairness and 

juror confusion. See Town of Jaffrey, 846 F. Supp at 6 (citing Gibbs, 383 U.S. at 727). There is 

no right to a jury trial under CERCLA. United States v. Northeastern Pharm. & Chem. Co., Inc., 

810 F.2d 726, 749 (8th Cir. 1986), cert. denied, 484 U.S. 848 (1987). However, that right 

generally exists in negligence and nuisance actions, increasing the risk of juror confusion. Juror 

confusion is also likely when special defenses are available on state claims, as they are for 

FAWS’ nuisance and negligence claims, but not the federal claim. See Moor v. County of 

Almeda, 411 U.S. 693, 716–17 (1963).   

Further, trial on the state claims in a state forum would not unfairly prejudice any party, 

as the record does not indicate that the applicable statute of limitations for FAWS’ nuisance and 

negligence claims would have run while the state claim was pending in federal court. See 

Montano v. City of Chicago, 375 F.3d 593, 602 (7th Cir. 2004) (finding fairness weighed in 

favor of supplemental jurisdiction where plaintiffs “faced the risk of losing [their] claims forever 

on statute-of-limitations grounds” if the court declined supplemental jurisdiction).  

Finally, no party would be inconvenienced through a trial on state issues in a state forum. 

As discussed above, no discovery has taken place on FAWS’ state claims, meaning no party 

must duplicate any discovery, research, or briefing on the state issues in state court. Enochs, 641 
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F.3d at 159. Therefore, no party will incur inconvenience “because they would not [need] to 

duplicate any of their previous efforts or expenses.” Id. at 160.  

c. Comity  

Comity is the principle that “one court should defer action on causes properly within its 

jurisdiction until the courts of another sovereignty with concurrent powers . . . have had an 

opportunity to pass on the matter.”  Rhines v. Weber, 544 U.S. 269, 274 (2005). Needless 

decisions of state law “should be avoided both as a matter of comity and to promote justice 

between the parties, by procuring for them a surer-footed reading of applicable law.” Gibbs, 383 

U.S. at 726.  Federal courts should not exercise supplemental jurisdiction over unsettled state law 

issues to avoid subverting the principles of federalism, as a state has an “interest in applying its 

own law[.]” See Huffman v. Hains, 865 F.2d 920, 923 (7th Cir. 1989).  

New Union courts have not yet opined on the state’s own law within the context of the 

ERA. As such, a comity dictates that a “more appropriate course would be to allow the state 

courts an opportunity to render a surer-footed reading of [the] applicable law.”  Town of Jaffrey, 

846 F. Supp at 6 (quoting Gibbs, 383 U.S. at 726) (internal quotes omitted).  

C. FAWS’ state claims stem from novel or complex issues under New Union 

law.   

A state law issue need not be both novel and complex to weigh against the exercise of 

supplemental jurisdiction; either complexity or novelty alone suffice. Ameritox, Ltd., 803 F.3d at 

536 n.27 (interpreting § 1367(c)). A state law issue is novel, as would support declining 

supplemental jurisdiction, when it raises “an issue of first impression as to how [a state law] 

provision is to be applied[,]” Arpin v. Santa Clara Valley Transp. Agency, 261 F.3d 912, 927 

(9th Cir. 2001); because it involves an interpretation of the state constitution and a new state 

statute, Doe v. Sundquist, 106 F.3d 702, 708 (6th Cir. 1997); or because it involves 
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interpretations of statutes “on which there [i]s no State precedent,” Hinson v. Norwest Fin. S.C., 

Inc., 239 F.3d 611, 617 (4th Cir. 2001). See also Anglemyer v. Hamilton Cty. Hosp., 58 F.3d 533, 

541 (10th Cir. 1995) (affirming court’s decline of supplemental jurisdiction over state claims 

alleging a violation of a novel statute).   

As BELCO and the district court assert, nuisance and negligence claims standing alone 

are seen as uncomplex, “traditional,” or “garden-variety” tort law claims. Parker, 468 F.3d at 

743; Montano, 375 F.3d at 601. However, FAWS’ claims involve a novel New Union law. Here, 

the state law claims involve the interpretation of a new constitutional amendment, on which there 

is no precedent from New Union’s own courts, and raise an issue of first impression as to how 

the ERA might influence the standard of conduct owed by a party. And, as other circuits 

recognize, a state’s “own high courts––and not the United States Courts––have the final word as 

to what [the state’s] laws truly mean.” Save Our Dunes v. Alabama Dep’t of Envtl. Management, 

834 F.2d 984 (11th Cir. 1987).   

The court below abused its discretion by exercising supplemental jurisdiction when 

FAWS’ state claims predominate its CERCLA claim, compelling reasons for declining 

jurisdiction exist, and a novel New Union law is at issue. This court should correct that abuse 

and dismiss FAWS’ state law claims.  

CONCLUSION  

For the foregoing reasons, this Court should reverse the lower court’s grant of summary 

judgment to BELCO on FAWS’ response cost claim and exercise of supplemental jurisdiction. 

This Court should affirm the lower court’s grants of summary judgment to EPA upholding its 

decision to reopen the consent decree, and to FAWS on its claim to vacate EPA’s decision not to 

order BELCO to install filtration systems.  

 


