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JURISDICTIONAL STATEMENT 

 The district court had original jurisdiction of the consolidated case nos. 17-CV-1234 and 

21-CV-1776 pursuant to 28 U.S.C. § 1331 as it involves the New Union Constitution, and 

Federal Laws.1 The district court’s federal question jurisdiction was based on an alleged 

violation of the New Union Constitutional Environmental Rights Amendment (“ERA”) and an 

interaction with the Comprehensive Environmental Response, Compensation and Liability Act 

(“CERCLA”).2 Furthermore, the district court had supplemental jurisdiction over the associated 

state law claims pursuant to 28 U.S.C. § 1367. 

 The plaintiffs-appellants in C.A. No. 22-000677 includes a federal governmental agency, 

a corporation, and a New Union citizen ran association.  

Specifically: 

i.  The United States Environmental Protection Agency (“EPA”), a federal agency. 
ii.  Better Living Corporation (“BELCO”), a Delaware Corporation, with its principal 

place of business in Centerburg, New Union.3 
iii. Fartown Association for Water Safety (“FAWS”) is an organization formed by 

residents of Fartown, New Union, to raise an action against BELCO and the EPA.4 
 

The Court of Appeals has jurisdiction of this appeal pursuant to 28 U.S.C. § 1291. The 

final judgment that is being appealed from disposed of all issues in this cause and was entered on 

June 1, 2022, by Judge Douglas Bowman of the district court for the district of New Union. 

Standard appellate procedure would require filing of an appeal involving a federal governmental 

agency be filed within 60 days of this initial ruling, the Court of Appeals provided an extension 

 
1 Baez-Sanchez v. Sessions, 2017 WL 2927632, at *3 (7th Cir. July 10, 2017). (“There is no 
reason why… the court should encounter jurisdictional statements with such obvious flaws.") 
2 42 U.S.C. § 9601, et seq., see also N.U. CONST. art. I, § 7. 
3 Court Order, Appendix [“App.”] at 10. (The “NELMCC Problem_finalOct28.pdf” file is 
labeled ‘Court Order.’ The “Legislative History Addendum – Final.pdf” file is labeled 
‘Legislative History’ for citation purposes.) 
4 Id. 
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for the parties involved in Rule IV (C)(2). This extension ends on November 22, 2022, at 11:59 

PM. This appeal was filed on November 22, 2022. 

STATEMENT OF ISSUES 

 Effective June 1, 2022, the district court ruled that FAWS well and water testing costs 

were not a reimbursable response costs under CERCLA. The district court reached a decision 

that the EPA’s determination that the ERA constitutes an Applicable or Relevant and 

Appropriate Requirement (“ARAR”). Furthermore, the court ruled that the EPA’s interpretations 

of the ERA’s language was contrary to law. Lastly, the district court held that it would retain 

supplemental jurisdiction over FAWS’ state law tort claims.  

 The Appeals Court for the Twelfth Circuit must determine whether the: 

1) FAWS’ costs incurred for sampling, testing, and analyzing well water samples for 
groundwater contamination from BELCO’s Nitro-Acetate Titanium (“NAS-T”) are 
reimbursable response costs covered under CERCLA. 

2) EPA’s interpretation that the ERA constitutes an ARAR under CERCLA was 
correct, which EPA contends allowed it to reopen the Consent Decree it has with 
BELCO. Further requiring BELCO to provide bottled water to Fartownians who 
have any levels of NAS-T in their private wells.  

3) EPA’s application of the ERA as an ARAR was arbitrary and capricious where 
EPA determined that the ERA did not require BELCO to install filtration systems 
on those same Fartown private wells.   

4) When state-law claims remain after summary judgement on all federal question 
claims, and those state-law claims pertain to novel and complex law, federal courts 
should abstain from retaining supplemental jurisdiction.  
 
Here summary judgement was granted on all federal question claims and FAWS 

remaining state-law claims pertain to the novel and complex ERA that has recently been passed 

into law within the State of New Union. Considering FAWS state-law claims pertain to the ERA, 

did the district court err in retaining jurisdiction over FAWs remaining state-law claims after all 

claims of federal law were resolved? 
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STANDARD OF REVIEW 

When reviewing this issue, the Appellate Court should review it de novo because it is a 

matter of the application of the law and the not facts. The Appellate Court, while completing its 

de novo review may refer to the district court’s record to determine the facts but will hear and 

make its decision based on the law that is presented to the Court. In reviewing the applicable 

laws to this case, this Court should find that the district court was correct when it (1) upheld the 

EPA’s determination that the ERA constitutes as an ARAR under CERCLA and (2) determined 

BELCO is responsible to pay for filtration systems in Fartown. Likewise, as a matter of law, this 

Court should find that the district court erred when they did not require BELCO to reimburse 

FAWS for their necessary nonduplicative response costs and chose to retain jurisdiction over the 

remaining state-law claims despite the ERA containing novel and complex law. 

STATEMENT OF THE CASE 

Fartown, a rural community of 500 residents is part of the State of New Union.5 Fartown 

is 2 miles south of Centerburg and the BELCO property in Centerburg. The Sandstone Aquifer 

lies beneath Centerburg and Fartown. Water in the aquifer moves south away from Centerburg to 

Fartown’s private wells where it is pumped out of the aquifer for household use.6 

BELCO is a manufacturer of sealants and has had a factory in Centerburg from 1973-

1998. BELCO is a Delaware Corporation with its principal place of business in Centerburg, New 

Union.7  In 1972 BELCO patented an inexpensive, durable sealant, called “LockSeal.”8 

“LockSeal” is made by combining two chemicals, the liquid NAS-T and a non-toxic activation 

 
5 Court Order, Appendix [“App.”] at 5. 
6 Id. 
7 Id. at 5, 10. 
8 Id. at 5. 
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agent.9  BELCO no longer uses the factory in Centerburg (the “Facility”), but still owns the 

property, and uses it for storage and training activities.10 

In 2013 Centerburgers filed complaints that the water smelled sour, which is an indicator 

of NAS-T contamination.  Due to these complaints, by January of 2015 the Department of 

Health investigated and concluded that the water in the Centerburg Water Supply (“CWS”) had 

the contaminant at 45 and 60 ppb. This is above Health Advisory Level (“HAL”) of 10 ppb of 

toxicity to human health. The DOH issued a water moratorium, for Centerburgers to cease 

drinking the tap water.11 BELCO, voluntarily, supplied affected Centerburgers with bottled 

water.  There have been numerous medical studies that showed NAS-T was a probable human 

carcinogen.12 The New Union Department of Natural Resources (“DNR”) began their own 

investigation. Due to the lack of expertise and resources, they decided to direct this issue to the 

EPA on January 30, 2016.13  

March 2016, the EPA and BELCO agreed that BELCO would continue to provide 

Centerburg residents with bottled water and investigate the cause and extent of the NAS-T 

contamination. Through investigation and testing it was identified that NAS-T entered the soil by 

sporadic spills. The investigation also showed that NAS-T contaminated an unlined lagoon, 

which stored waste and stormwater and was built in the 1980s to the 1990s.14 From those 

sources, NAS-T migrated into the groundwater, which created a contamination plume of the in 

the Sandstone Aquifer. BELCO, under EPA oversight, investigated the plume from July 2016 to 

 
9 Id. 
10 Id. at 6. 
11 Id. 
12 Id. at 6. 
13 Id. 
14 Id. 



  

   5 

January 2017. A total of eight monitoring wells were installed progressively further from 

Centerburg and closer to Fartown; the last five were installed half a mile north of Fartown. The 

testing samples from the wells showed no detectable amounts of NAS-T at that time. With these 

results the EPA decided that BELCO was at the end of the plume. Furthermore, the EPA did not 

direct BELCO from installing more testing wells or remediate the contamination plume within 

the Sandstone Aquifer. They were only directed to remediate the source area in Centerburg. EPA 

and BELCO further planned to remediate through a cost recovery action and entered a Consent 

Decree (“CD”). BELCO agreed to remediate through the selected EPA plan and this plan was 

Court approved on August 28, 2017. After the remediation was completed, BELCO was issued a 

Certificate of Completion (“COC”). This stated that the EPA was not permitted to reopen the CD 

or to direct BELCO to remediate any further issues except with two independent conditions: “1) 

Where new information not previously available or known to EPA is revealed, showing that the 

clean-up plan is no longer protective of human health or the environment; or 2) Where new, 

more stringent regulatory standards are established that the clean-up plan does not satisfy.”15 By 

December 2017 BELCO finished the mandatory remediation steps. In January 2018 the final 

well on the testing line (nearest to Fartown) detected the contaminant at levels of 5ppb-6ppb. 

Even with these levels detected, the EPA issued BELCO the COC in September of 2018.   

From the beginning of 2016 the citizens of Fartown started a record that showed that the 

contaminant was detected within Fartown limits because the water from the wells smelled.16 

They requested the DOH to test five drinking water wells within Fartown during the time of the 

CD. DOH did test but did not detect NAS-T within that time period. In May 2019 Fartownians 

 
15 Id. at 7. 
16 Id. at 8. 
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asked the EPA to direct BELCO to test, but the EPA declined because there was no detection 

from the monitoring wells north of Fartown. Due to this decline to test, Fartownians formed 

FAWS and independently contracted Central Laboratories Inc. (“Central Labs”) to test the 

private wells. This testing incurred a bill totaling $21,500.00. Central Labs testing data was 

varied. Specific data showed that “120 showed no detectable levels of NAS-T; 51 showed 

concentrations of 1 to 4 ppb; and 54 had detections of NAS-T in the 5 to 8 ppb range.”17 

Fartownians, on 2020 asked the EPA to reopen the CD, investigate, and remediate their water as 

well, but the EPA declined and based the refusal on the detection of NAS-T was at low levels.18  

November 2020, New Union passed the ERA to amend their State Constitution to 

explicitly state that every State citizen has a fundamental right to “clean air and water, free of 

contamination and pollution caused by human activity.”19 Since the State Constitution was 

amended and the Regulatory Standards had changed, the EPA had cause to reopen the CD as per 

the agreement between the EPA and BELCO.  The EPA directed BELCO to sample and analyze 

water in Fartown and the EPA action response directed BELCO to sample Fartown water. 

Further, BELCO was to supply Fartownians bottled water if the test was positive for NAS-T.20 

BELCO refused to proceed with the action response and disagreed with the re-opening of the 

CD. Their refusal referenced that the ERA did not constitute as an ARAR and that the response 

by the EPA did not adhere to CERCLA administration. The EPA then issued a Unilateral 

Administrative Order (“UAO”) which demanded that BELCO conduct the response action. The 

UAO relevant directives of BELCO were as follows: 1. Sample 50 private wells in Fartown, 

 
17 Id. 
18 Id. 
19 Id. see also N.U. CONST. art 1, § 7. 
20 Id. at 9. 
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selected by EPA, each month. 2. For any well where sampling shows NAS-T concentrations 

between 5 ppb and 10 ppb, supply such households with sufficient monthly bottled water for 

each resident until testing reveals levels of 4 ppb or lower. 3. For any well where sampling 

shows NAS-T concentrations exceeding 10 ppb, install CleanStripping filtration on the well.21 

In addition to the UAO, FAWS requested that the EPA order BELCO to install 

CleanStripping to each well that tested positive for the NAS-T contaminant or filter the 

contaminant out of the entire water supply.22 The EPA denied this citing that the testing in 2019 

of Fartown wells showed that the samples did not exceed HAL regulations of the contaminant. 

BELCO continued to refuse to comply with the UAO. As of August 21, 2022, the EPA filed a 

motion against BELCO to recover costs incurred by Fartown and penalties for BELCO’s 

violation of the UAO.23   

On August 30, 2021, FAWS challenged the UAO as arbitrary, capricious, and contrary 

to law under the Administrative Procedures Act, 5 U.S.C. § 706(2)(A). Also, FAWS and 85 

others individual Fartown residents filed against BELCO stating these arguments in their 

complaint: “The complaint’s first cause of action is a CERCLA cost recovery claim against 

BELCO for the $21,500 FAWS spent on testing and analysis. FAWS’ complaint further 

contends that BELCO’s contamination of the Sandstone Aquifer constituted negligence and a 

private nuisance under New Union state law. FAWS asked that the Court order BELCO to: (1) 

pay its response costs; (2) install CleanStripping on their private wells that test positive for 

NAS-T; (3) remediate the Sandstone Aquifer; (4) pay them damages for the loss of use and 

 
21 Id. 
22 Id. at 10. 
23 Id. 
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enjoyment of their property and diminished property values; and (5) pay punitive damages.”24 

“The United States District court for the District of New Union exercised original jurisdiction 

over the CERCLA claim under 28 U.S.C. § 1331, and supplemental jurisdiction over the 

associated state law claims under 28 U.S.C. § 1367. At the parties’ joint request, the court 

subsequently consolidated the BELCO Action and FAWS Action.”25   

On December 30, 2021, all three parties moved and cross-moved for summary 

judgement on the CERCLA claims. Additionally, FAWS requested the court move to dismiss 

remaining state law claims without prejudice should the CERCLA claims be resolved by 

motion.26 The district court found that (1) FAWS testing costs should not be reimbursed by 

BELCO because the costs were not “necessary,” and therefore were not reimbursable under 

CERCLA; (2) the ERA constitutes an ARAR, and the EPA had the authority to reopen the CD 

based on the new regulatory standards; (3) the EPA’s interpretation of the ambiguous term 

‘clean’ being satisfied by a NAS-T level below 10 ppb and that BELCO was not required to 

install Cleanstripping was contrary to law; and 4) the court denied FAWS motion to dismiss 

their remaining state law claims.27   

SUMMARY OF ARGUMENT 

 The ERA was designed to take care of all New Union citizens, including Fartownians, 

therefore the plaintiffs should be reimbursed for their testing costs, and receive freshwater as 

stated in the ERA. The EPA is responsible for oversighting that BELCO remediates the drinking 

water by testing each private well that is affected by their patented and used chemical, which is 

 
24 Id. 
25 Id. 
26 Id. at 11. 
27 Id. 
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now a contaminant in the water of Fartown. The ERA dictates that all citizens of New Union 

have a fundamental right to clean water and air. The EPA standard is less strict than the ERA. It 

is not replaced by the State of New Union’s newly enacted Environmental Rights Amendment. 

The EPA regulations for clean water is further enhanced by the ERA, therefore the EPA does 

support the new amendment because it was created to protect the people and environment. 

  First FAWS argues that the district court incorrectly determined that the response costs 

were not reimbursable as they were not “necessary.” This decision was made because the testing 

was not conducted at the same time of the initial EPA’s testing action. The EPA’s error of not 

including Fartown as part of the Facility should not be a basis for the Court’s judgment. 

Therefore, the FAWS testing Fartown’s water is in the assistance of the EPA and BELCO 

continued efforts to monitor the Facility and is necessary as it was not being done otherwise. 

 Second FAWS argues that the district court was correct when it upheld that the EPA’s 

determination that the New Union State Constitutions’ ERA was an ARAR under CERCLA 

legislation because the ERA is a stricter standard that this rule was created to accommodate. 

Since the ERA changed the New Union’s State Constitution, the EPA’s reopening of the CD was 

correct and the remedial actions under the UAO were imperative to upholding the ERA. 

 Third FAWS argues that the district court was correct to determine that the EPA’s 

interpretation of the ERA’s wording was contrary to law. The EPA erred by not requiring 

BELCO to install filtration systems on the private wells in Fartown because this interpretation of 

the word ‘clean’ is contrary to law, not in line with the legislative intent of the ERA. 

 Fourth, FAWS argues that because the ERA contains novel and complex issues of state 

law, the district court erred when they did not properly apply principles of federal abstention and 

chose to retain supplemental jurisdiction over any FAWS remaining state-law claims.  
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ARGUMENTS 

I.  The district court erred when it determined that the costs incurred by FAWS in 
sampling, testing, and analyzing well water samples of its members’ private 
drinking water wells are not reimbursable as response costs under CERCLA. 

  
The district court erred when it determined that the costs incurred by FAWS in sampling, 

testing, and analyzing well water samples of its members’ private water wells are not 

reimbursable as response costs under CERCLA. CERCLA provides that potentially responsible 

parties (PRPs) can be liable for response costs incurred by those private parties28. Under 

CERCLA, recovery costs are only recoverable if the party can show that: “(1) the site in question 

is a Facility as defined by CERCLA; (2) the defendant is a responsible party; (3) there has been a 

release or there is a threatened release of hazardous substances; and, (4) the plaintiff has incurred 

costs in response to the release or threatened release.”29 A non-governmental plaintiff 

additionally has the burden and “must show that any costs incurred in responding to the release 

were ‘necessary’ and ‘consistent with the national contingency plan.’”30 The district court 

concluded by arguing that the issue here is whether FAWS’ response actions were “necessary” 

and “consistent with the national contingency plan.”  

A. The district court was not correct when it stated that the issue of “necessary” was not 
satisfied because the timing of the tests suggests that the issue was closed by the EPA. 

 
From January 30, 2016, up to September 2018 the EPA required BELCO to test the areas 

of Centerburg around the old BELCO factory, which was believed to be the Facility as defined 

by CERCLA.31 Under CERCLA, “‘Facility’ means… any site or area where a hazardous 

 
28 See 42. U.S.C. § 9607(a)(4)(B). 
29 Rolan, et al. v. Atlantic Richfield Co., et al., 2019 WL 542905, at *5 (N.D. Ind. Oct. 22, 2019) 
(citing Sycamore Indus. Park Assocs. v. Ericsson, Inc., 546 F.3d 847, 850 (7th Cir. 2008) 
30 Forest Park Nat. Bank & Trust v. Ditchfield, 881 F.Supp.2d 949, 977 (N.D. Ill. July 24, 2012) 
(citations omitted). 
31 42 U.S.C. § 9601(9)(B). 
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substance has… otherwise come to be located.”32 There is no disagreement with the fact that 

NAS-T is a hazardous substance and it has “come to be located” in the Sandstone Aquifer and 

therefore also Fartown private wells.33 Seeing that the hazardous NAS-T has traveled through the 

aquifer and is now located in Fartown private wells, it should be clear to the court that Fartown 

qualifies as part of the Facility as defined by CERCLA.  

Like in the case of Chevron Mining Inc. v. United States, where there was distance 

between the locations that constituted the Facility, this Court should not hold the fact that 

Fartown was some distance from Centerburg and not correctly listed as part of the Facility 

against FAWS in this action.34 Had Fartown been correctly listed as part of the Facility, then 

testing done in February 2019 would have been done by BELCO to all private wells, not done by 

the Department of Health (“DOH”) to only five private wells.35 However, since the EPA has 

only required BELCO to continue to test the lines of wells going toward Fartown, and other parts 

of the Facility testing was not being done in Fartown. Therefore, any testing done in Fartown by 

FAWS was conducted alongside the other EPA directed actions in the Facility at that time. 

Although BELCO and the EPA may accurately argue that remediation of Fartown was 

not part of the original CD, this is only because of the error made by the EPA in allowing the 

Facility to be limited in scope to only the location of the initial contamination. Meanwhile, 

people in Fartown were tapping into the same aquifer that the EPA considered having BELCO 

clean, but determined it was too costly at $45 million dollars. This shows that the EPA knew or 

 
32 Id. 
33 Court Order, App. at 10-12. 
34 Chevron Mining Inc. v. United States, 863 F.3d 1261, 1270 (10th Cir. 2017) 
35 Court Order, App. at 8. 
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had reason to believe that anyone drawing water from this aquifer would eventually need 

assistance in remediating the impact of BELCO’s NAS-T chemical. 

B. FAWS’ response actions were “necessary” and should qualify them as recoverable 
response costs under CERCLA. 

 FAWS’ response actions were “necessary” actions under CERCLA and should qualify 

for reimbursement as response costs under the act. “In determining whether response costs are 

‘necessary,’ [the court] focus[es] not on whether a party has a business or other motive in 

cleaning up the property, but on whether there is a threat to human health or the environment and 

whether the response action is addressed to that threat.”36 For a response action to be necessary, 

it cannot be duplicative of the EPA or the agency’s actions when responding to or remedying the 

release of the substance in question.37 Further, response actions are necessary if they are “closely 

tied to the actual cleanup of hazardous releases.”38 Lastly, the actions cannot be taken solely for 

the purpose of “overseeing another private party's legal obligation to [remediate] a property . . . 

without direct involvement in the responsible party's remediation and detoxification efforts.”39  

In this case, the presence of NAS-T, the contaminant has been identified as a threat to 

human health by the EPA. Through the CD, which established that BELCO is responsible for 

remediation of the environmental impact of NAS-T in the Sandstone Aquifer. As the FAWS 

action of testing the Fartown private wells was used to address this threat it is a ‘necessary’ 

response action. This action was not taken to establish that BELCO is responsible for the NAS-T 

contamination in the aquifer, because the liability was already established. Furthermore, while 

 
36 Valbruna Slater Steel Corp. v. Joslyn Mfg. Co., 2015 U.S. Dist. Lexis 162779 at 13. 
37 U.S. v. Iron Mountain Mines, Inc., 987 F.Supp. 1263, 1272 (E.D. Ca., Oct. 28, 1997). 
38 Young v. U.S., 394 F.3d 858, 863 (10th Circ. 2005) (emphasis in original) (string citations 
omitted). 
39 Wilson Road Dev’t Corp., 209 F.Supp.3d at 1113. 
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the district court stated that there was no indication that any further investigation or remediation 

was necessary, this determination ignores the two EPA/BELCO tests from January 2018 that 

detected NAS-T at the final line of wells. 

The results from these two tests should have indicated to the EPA that Fartown was part 

of the contamination area and the EPA should have directed BELCO to take remedial actions at 

that time. The EPA failed to do this and the contamination was not fully remediated by BELCO 

as per the CD. The EPA instead issued the COC which stated that BELCO was complete with all 

remediation steps that they were responsible for. Years later after the COC was issued, FAWS 

needed to take response action because the water had been contaminated with NAS-T. Under 

CERCLA, and the holding in Amoco Oil Co. v. Borden, Inc., if a party incurs costs in actions to 

remediate hazardous material that has been released, they have met the CERCLA liability 

requirement and have proven through these action that it can be shown that the release violates 

either state or federal legislation. Since neither the EPA nor BELCO did not fully test or 

remediate, FAWS testing was a necessary action to make a record that the contaminant had not 

been fully remediated, that the plume had continued to move in the southerly direction, that they 

needed the action by BELCO to provide them with bottled water and the Cleanstripping filtration 

system on the town wells, and that BELCO had violated the new ERA. 

Therefore, FAWS’ response actions were necessary and should have fully qualified them 

as recoverable response costs under CERCLA 

i. FAWS’ response actions were not duplicative of the EPA’s actions when 
responding to or remedying the release of NAS-T into the Sandstone Aquifer 
because no other testing actions were taking place in Fartown at that time. 

Response actions may be “duplicative” if they occur at the same time as the EPA's own 

actions and do not seek to uncover information different than or above and beyond that of EPA; 
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or if they occur after the EPA had already informed the private parties that it would be 

conducting its own investigation. 40 

In this case, the FAWS actions were not duplicative of the EPA actions because they did 

not occur at the same time, did seek to uncover information different than or above and beyond 

that of the EPA. 

First FAWS response actions were done on the private wells in Fartown, where in error, 

the EPA did not previously tested, despite knowing that the Fartown wells pumped from the 

same aquifer as Centerburg where there was NAS-T contamination. Furthermore, there were 

positive detections of NAS-T near Fartown in January 2018. While subsequent tests did not 

result in a positive detection, the water and the contamination does not necessarily flow in a 

straight line at the same exact depths of the testing wells. It is significant to note that residents of 

Fartown said that their wells began to occasionally smell “off” since at least 2016.41  

Since the EPA never tested the wells in Fartown, then the testing of personal wells within 

the town for the presence of NAS-T is clearly not duplicative. The testing does not meet the 

“duplicative” standards as set by the court in Louisiana-Pacific Corp. v. Beazer Materials & 

Servs., Inc. The testing did not occur at the same time as the EPA's own actions and do not seek 

to uncover information different than or above and beyond that of EPA; and the Fartownians 

were never informed by the EPA that they would be conducting its own investigation. 

This lack of testing in Fartown in by the EPA is on the heels of the EPA issuing the COC 

to BELCO in September 2018, even after noticing that the final line of wells, closest to Fartown 

had two positive tests in January 2018 for NAS-T at the levels of 5 ppb and 6 ppb. This data is 

 
40 La. Pac. Corp. v. Beazer Materials & Servs., 811 F. Supp. 1421 (E.D. Cal. 1993). 
41 Court Order, App. at 8. 
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significantly higher than the previous “no-detection” results observed before. These two readings 

served as advance notice to the EPA that there was a plume of NAS-T which was moving down 

the aquifer toward the unprotected area of Fartown. 

Therefore, the response actions of FAWS to test private wells in Fartown were not 

duplicative and were a “necessary” response action to the release of NAS-T into the Sandstone 

Aquifer. 

ii. FAWS’ response actions were closely tied to the cleanup of hazardous releases by 
BELCO and should be covered by the EPA response. 

For the actions to be considered to be necessary response actions, there must be some 

evidence that the response actions were taken to “assist with and help plan the eventual 

remediation and cleanup efforts.”42  

FAWS testing of their private wells was taken to assist the EPA in their continued 

response actions to remediate the release of NAS-T. FAWS Testing was no different in function 

or purpose than BELCO’s continued monitoring of the well heads between Centerburg and 

Fartown. This testing therefore assisted the EPA in understanding that the contamination had 

made its way under or around the BELCO testing wells. Although not previously listed as part of 

the Facility, Fartown needed to be part of the EPA’s remediation and cleanup efforts. FAWS 

response actions were similar to the actions taken by BELCO after the close of the CD, which 

included the continued testing of the Facility. As BELCO has previously been identified as the 

party responsible for the NAS-T contamination of the Sandstone Aquifer, then the FAWS actions 

assisted BELCO as well as the EPA.  

 
42 See Wilson Road Dev’t Corp. v. Fronabarger Concreters, Inc., 209 F.Supp.3d 1093, 1114-15 
(E.D. Mo. Sept. 16, 2016); see also Walnut Creek Manor, LLC v. Mayhew Ctr., 622 F.Supp.2d 
918, 929 (N.D. Ca. April 16, 2009). 
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In conclusion, the FAWS response actions were taken to assist with and help plan the 

eventual remediation and cleanup efforts of the Fartown wells where the presence of the NAS-T 

plume has impacted.  

iii. FAWS response actions were not taken solely for the purpose of overseeing 
BELCO’s legal obligation to remediate a property without direct involvement in 
BELCO’s remediation and detoxification efforts.  

The actions cannot be taken solely for the purpose of “overseeing another private party's 

legal obligation to [remediate] a property . . . without direct involvement in the responsible 

party's remediation and detoxification efforts.”43  

 In this instance, FAWS was not trying to oversee BELCO’s legal obligations as BELCO 

was not given any legal obligations to oversee the private wells in Fartown. This was not a 

covered part of the CD due to the EPA’s error when it issued the COC to BELCO without listing 

Fartown as part of the Facility. This failure by the EPA to list the private wells of Fartown as part 

of the Facility that needed immediate assistance is only serves to prove that BELCO was not 

given a legal obligation in Fartown, so the FAWS actions could not reasonably be considered to 

be an act of overseeing BELCO’s legal obligations.44  

The FAWS response actions were not taken solely for the purpose of overseeing 

BELCO’s legal obligation and is therefore not excluded from being a ‘necessary’ response 

action, with recoverable costs covered under CERCLA. 

 In conclusion, this court should overrule the district court’s decision, and confirm that the 

FAWS response actions of testing the private wells in Fartown to be a “necessary” CERCLA 

response costs, and thus reimbursable under the statute.  

 

 
43 Wilson Road Dev’t Corp., 209 F.Supp.3d at 1113. 
44 Chevron Mining Inc. v. United States, 863 F.3d 1261, 1270 (10th Cir. 2017). 



  

   17 

II. The district court did not err when it upheld EPA’s determination that the ERA 
constitutes an ARAR, and accordingly found that EPA’s reopening of their Consent 
Decree based on that ARAR and ordering further remedial action in the UAO was 
proper.  

 
The district court was correct when they upheld the EPA’s determination that the new 

State Constitution’s ERA was an ARAR under CERCLA legislation. Since the ERA changed the 

State’s Constitution, the EPA’s reopening of the CD was correct and the remedial actions under 

the UAO were imperative to upholding the ERA. The ERA was enacted to be known that clean 

water is a fundamental right for all state citizens of New Union. That every citizen is to have free 

and readily access to clean water free of any contamination made by human activities. 

A. The district court was correct when it upheld the EPA’s determination that the ERA 
constitutes an ARAR under CERCLA.  

 
The district court was correct when it upheld the EPA’s determination that the ERA 

constitutes and ARAR under CERCLA. The EPA has the authority under CERCLA because 

CERCLA was “designed to accommodate more stringent ‘applicable or relevant and appropriate 

requirements’ (‘ARARs’), i.e. environmental standards of the state in which a site is located.45 

Once a CD is proposed by EPA46,  the state can challenge it if the EPA has proposed 

implementation of a remedy for which the federal agency has waived a valid and more stringent 

state requirement.47 The state may also enforce a decree to the extent the remedial action fails to 

comply with any state environmental requirements which have not been waived by EPA.48 

 

 

 
45 42 U.S.C. § 9621(d). 
46 See id. See § 9622(a). 
47 Id. See § 9621(d)(4), (f)(2)(B). 
48 Id. See § 9621(e). United States v. Akzo Coatings of Am., 949 F.2d 1409, 1418 (6th Cir. 
1991).   
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i. The ERA is a new amendment to the State of New Union’s Constitution and 
therefore qualifies as an ARAR under CERCLA.  

 
The ERA is a new amendment of the State of New Union’s Constitution that otherwise 

constitutes as an ARAR under CERCLA because it is legally enforceable as a constitutional 

convention that supplements the “gaps where those regulatory gas exist, the Amendment will 

serve to create a safety net to ensure that protections of our residents.”49  Furthermore, “[u]nder 

42 U.S.C. § 9621(d), supra, a state environmental requirement or standard constitutes a state 

ARAR to which the remedy must comply if it is (1) properly promulgated, (2) more stringent 

than federal standards, (3) legally applicable or relevant and appropriate, and (4) timely 

identified.”50 Also “To be considered an ARAR, the anti-degradation law must be 

‘promulgated.’"51 According to EPA, "promulgated" as used in section 9621 refers to "laws 

imposed by state legislative bodies and regulations developed by state agencies that are of 

general applicability and are legally enforceable."52  

New Union met all of these elements. (1) They properly promulgated the new ERA by 

officially having a public hearing to discuss the pertinent pieces and define and what is meant by 

the words ‘clean,’ and ‘contamination’ by human activities. They enacted the new amendment 

by voting and having the majority vote pass the new law, and then they codified it within the 

State’s Constitution. (2) The ERA is the only legislative body that governs the contamination of 

water within the state by the contaminant NAS-T because this chemical is not federally 

 
49 Legislative History, APP. at 10. See also, N.U. CONST. art 1, § 7. 
50 United States v. Akzo Coatings of Am., 949 F.2d 1409, 1440 (6th Cir. 1991). 
51 42 U.S.C. § 9621(d)(2)(A)(ii).  
52 EPA, Superfund Program; Interim Guidance on Compliance with Applicable or Relevant and 
Appropriate Requirements; Notice of Guidance, 52 Fed. Reg. 32495, 32498 (Aug. 27, 1987) 
[hereinafter Interim Guidance]. See also United States v. Akzo Coatings of Am., 949 F.2d 1409, 
1440 (6th Cir. 1991).  
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regulated. Therefore, the state law is more stringent than federal standards. (3) The ERA is 

legally applicable or relevant and appropriate because the State has had a new occurrence of 

water contamination and must decide to protect the health of the citizens and the environment of 

the state. It was also passed with the proper pipeline for legislation to be heard on, voted on, 

passed on, and implemented within the State legislation body. (4) The identification of the 

contamination by the State, and the EPA was timely. The drafting and implementation of the 

new ERA was timely as well, which enabled the steps to be able to remediate the contamination 

within an appropriate time period.   

The ERA is a state law, and therefore also a state ARAR. Which makes the ERA legally 

enforceable because there is no other federal statute that pertains to the contaminated 

remediation site. The water resource that is contaminated by the chemical, which is obnoxious 

and carcinogenic to humans must be remediated using CERCLA guidelines.   

Since the ERA supplements the gaps in State legislation for clean water protection, and 

that the state used the proper legislative pipeline to enact the new amendment into the State’s 

Constitution, the ERA constitutes as an ARAR under CERCLA.  

B. The district court was correct when they accordingly found that the EPA’s reopening 
of the Consent Decree based on that ARAR and ordering further remedial action in 
the UAO was proper.  

 
The district court was correct when they accordingly found that EPA’s reopening of the 

CD based on that ARAR, and ordering further remedial action in the UAO, was proper. It is 

standard practice to reopen a CD to make more remedial steps because of change in state law 

ARAR’s are more stringent and previous remedial efforts were not enough.53 In cases where 

there is a change in circumstances that may warrant reopening the CD, the agency, responsible 

 
53 United States v. Akzo Coatings of Am., 949 F.2d 1409, 1422 (6th Cir. 1991). 
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party and the courts would consider the language of the CD. If the language of the CD does not 

indicate criteria for reopening the CD, then relevant case law will offer guidance to the court.  

In this case, there are two independent criteria for reopening the CD outlined in the text 

of the document. FAWS argues that one of the criteria is met, and that there is also prior case law 

in the Sixth Circuit that supports that reopening a CD is appropriate in a situation where the CD 

does not account for new, more stringent, state legislation. Due to this, the district court was 

correct when they found that the EPA’s reopening of the CD based on the ERA as an ARAR. 

Furthermore, the court was correct in ordering further remedial action in the UAO because the 

CD that was given to BELCO failed to meet the new ERA’s environmental protection 

standards.54 

i. The language of the CD agreement between the EPA and BELCO allows the EPA 
to reopen the Consent Decree and reopening the CD is supported by federal 
findings from the other appellate districts when reviewing similar Consent 
Decrees.  

 
The language of the CD between the EPA and BELCO allow the EPA to reopen the CD 

with these two contractual provisions:  
1. Where new information not previously available or known to EPA is 
revealed, showing that the clean-up plan is no longer protective of human health 
or the environment; or  
 
2. Where new, more stringent Regulatory Standards are established that the 
clean-up plan does not satisfy.  

 
As discussed previously, the ERA is a new, more stringent regulation that was 

established in law, and the prior clean-up plan does not satisfy this new standard. In United 

States v. Akzo Coatings of Am, “Michigan filed a complaint with the district court… to intervene 

in the action between EPA and the settling defendants… pursuant to 42 U.S.C. § 

 
54 Id. 
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9621(f)(2)(B).”55  Michigan used “[t]his provision [which] allows a state to challenge a proposed 

consent decree [that] allegedly fails to meet the state's environmental protection standards.”56 

The 6th Circuit held that “Michigan could intervene in order to challenge the consent decree.”57 

In United States v. Akzo Coatings of Am the court identified language in the provisions of the CD 

that gave the EPA the opportunity to reopen the CD. The court stated that if a PRP satisfies 

CERCLA, federal, or state ARAR (whichever is stricter) than the CD is valid and should not be 

reopened. In this case, the EPA and BELCO CD has two binding provisions that allow the EPA 

to reopen the CD. The new information is the new testing sites of the five Fartown wells 

displaying levels of contamination. The new ERA constitutes as new, and more stringent 

Regulatory Standards established by the state that the clean-up plan did not satisfy. Therefore, 

the PRP has not satisfied the strictest ARAR and the CD is not valid.  

Due to satisfying the second criteria of the CD, and the similar structure to the Sixth 

Circuit case, it is clear that the EPA is allowed to reopen BELCO’s CD and re-order them to test 

private wells of Fartown and make proper remediations to the water and soil.   

ii. The Consent Decree was an agreement between two entities, but there are 
binding contractual provisions that allow the EPA to reopen if state legislation 
changes.  

 
The initial consent decree was an agreement between the EPA and BELCO and the CD 

that was created had within it provisions that stated that the EPA could reopen the CD. Since 

there is new State legislation, the ERA which, is considered an ARAR under CERCLA has been 

included to protect water to maintain the health of citizens and the environment. With this, the 

 
55 Id. 
56 Id. 
57 Id.  
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EPA was entitled to reopen the CD. Once reopened, the EPA can demand further mandatory 

remediation by BELCO because there is no Federal Regulation that preempts the State ERA.  

While the court in United States v. Akzo Coatings of Am. “[believed that] the district 

court correctly held that if remedies proposed by a state do not become embodied in the consent 

decree by virtue of the statute's provisions for incorporation of state ARARs, the state may only 

enforce against the PRPs the remedies adopted in the decree, and no others,” the ARAR in this 

case is significantly different.58 In New Union the ERA, as an ARAR, demands that water of 

New Union communities must be ‘clean’ and that every person is afforded “a healthful 

environment free from any contamination and pollutants caused by humans.59 Within the consent 

decree between the EPA and BELCO, it states that BELCO is responsible for making the people, 

affected by the contamination of NAS-T within the water, whole again, with providing testing of 

wells, of providing bottled water, and implementing into affected wells a filtration system. The 

CD’s language complies with the ERA and will be supported by CERCLA. 

The consent decree was voluntary between two entities, but there were provisions that 

allowed the EPA to reopen it if state legislation changed without BELCO’s approval. 

The Court was correct when they upheld EPA’s determination that the ERA constitutes 

an ARAR, and, accordingly found that EPA’s reopening the Consent Decree based on that 

ARAR and ordering further remedial action in the UAO was proper. The ERA constitutes as an 

ARAR under CERCLA legislation, the EPA did not violate the agreement between itself and 

BELCO when they re-opened the CD and directed BELCO to remediate further under the proper 

UAO.   

 

 
58 United States v. Akzo Coatings of Am., 949 F.2d 1409, 1454 (6th Cir. 1991). 
59 N.U. CONST. art 1, § 7. 
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III. The district court was correct to vacate, as contrary to law, the EPA’s determination 
that BELCO was not required to install water filtration systems on private wells in 
Fartown despite the ERA requires otherwise. 
 

When determining whether to vacate the EPA’s determination that BELCO was not 

required to install water filtration systems in Fartown despite the ERA requires otherwise, this 

Court should consider whether the EPA’s interpretation of terms within the ERA should be given 

deference.60  

 To make this determination, courts first ask whether the agency doing the interpretation is 

the correct agency to make such interpretations. Second, if the agency is the correct agency, the 

court must then determine if the language of the statute – or in this case the State of New 

Union’s Constitutional Environmental Rights Amendment – is ambiguous. Third, if the court 

finds the statute – or the amendment – contains ambiguity they must then ask what level of 

deference should be granted to the agency’s interpretation.  Finally, once the appropriate level of 

deference has been determined, the court should seek to apply the proper deference test to 

determine if the agency’s interpretation is lawful.  

A. The Court should determine that the EPA is the agency that Congress intended to make 
an interpretation involving the meaning of terms in environmental legislation like the 
ERA. 

 
In the case of U.S. v. Mead Corp., the court determined that the first step of deciding 

whether an agency’s interpretation would be given deference when in question was to determine 

whether-or-not Congress intended for that specific agency to have the authority to interpret the 

meaning of the type of statute, rule, policy, manual, or other directive that is in question.61  

There is no disagreement that Congress has empowered the EPA to be the responsible agency for 

 
60 Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 468 U.S. 837 (1984). 
61 United States v. Mead Corp., 533 U.S. 218, 121 S. Ct. 2164 (2001). 
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making interpretations of environmental laws, and for those interpretations to carry the weight of 

law.76 New Union’s ERA deals with matters of environmental law because it states that “[e]ach 

and every person… shall have a fundamental right to clean air and clean water and to a healthful 

environment free from contaminants and pollutants caused by humans.”62 Therefore, because 

Congress has tasked the EPA with interpreting provisions of environmental law, and the ERA 

contains environmental law, the EPA is the correct agency to interpret the meaning of terms 

within the ERA.  

B. The EPA was correct when it determined ‘clean’ is an ambiguous term in the ERA and it 
is therefore appropriate for the EPA to interpret what level of NAS-T would constitute as 
‘clean.’  
 
Knowing that the EPA is responsible for interpreting the meanings of terms used in 

environmental legislation, the next step this Court should consider is whether specific terms in 

question qualify as ambiguous. In this process courts must determine if the language of the 

statute is ambiguous. If the provision is not ambiguous courts apply the plain meaning of the 

statute. A provision is ambiguous if it has, or is susceptible, to at least two reasonable but 

conflicting meanings.   

Here the EPA properly determined the word ‘clean’ in the ERA to be ambiguous. The 

FAWS group reasonably argues that water is ‘clean’ if it has 0 ppb of NAS-T in the water, while 

the EPA argues that water is ‘clean’ as long as the NAS-T levels is kept below 10 ppb, because it 

is unlikely to cause significant medical harm.63 Both parties’ interpretations are reasonable but 

conflicting interpretations. Therefore, the EPA was correct to determine that the term ‘clean’ is 

ambiguous. 

 
62 N.U. CONST. art 1, § 7. 
63 Legislative History, App. 4-6. 



  

   25 

C. The district court correctly granted a high level of deference to the EPA’s interpretation 
of the ERA because the ERA carries the force of law.  

 
 Since the EPA is the correct agency, and the term ‘clean’ is ambiguous, the next step is to 

determine which of the levels of deference should be utilized by a court to evaluate whether the 

EPA’s interpretation carries the force of law. 

When the correct agency has determined a term to be ambiguous, the court has the 

prerogative to apply one of two levels of deference to the agency’s interpretation.64 When an 

ambiguous term is contained in an opinion letter, similar to policy statements, enforcement 

guidelines, and agency manuals, the Court should apply a low-level deference test often referred 

to as the Skidmore Doctrine.65 Conversely, when an ambiguous term is within an agency 

regulation, adjudicatory action, or statute that carries the force of law, then the court should 

apply a higher-level deference test known as the Chevron Doctrine.66 Here the term ‘clean’ is 

found within an enforceable constitutional amendment, the ERA, which operates in a similar 

fashion as a statute for our purposes in this analysis. Because ‘clean’ is found within a statute-

like provision the district court was correct to apply the higher-level test found in the Chevron 

Doctrine.  

D. Under the Chevron Doctrine, the district court was correct to vacate the EPA’s 
interpretation of the term ‘clean’ because it is contrary to New Union’s Environmental 
Rights Amendment.  
 

 Under the Chevron Doctrine, when a court is presented with an agency interpretation of a 

statute, the court “is confronted with two questions.”67 The first question is whether there is an 

 
64 See Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 468 U.S. 837 (1984). 
65 Id. See also Skidmore v. Swift & Co., 323 U.S. 134 (1944). 
66 Id. 
67 Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 468 U.S. 837, 842 (1984). 
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ambiguous term in the statute, and the second question is whether the legislative body implicitly 

or explicitly left the interpretation up to the agency.68  

Ambiguity 
Under the first question regarding ambiguity, courts determine whether the legislative 

body has spoken to the precise question at issue, and whether the intent was clear.69 If the 

legislative body spoke directly and clearly on the issue in question, then there is no ambiguity, 

and the matter is not for the court to decide.70 However, if there is ambiguity, then courts move 

on to the second question of the analysis.71 Here the term ‘clean’ is ambiguous because the 

legislative body of New Union did not directly provide a definition for the word ‘clean’ in the 

ERA. As such, without having a direct definition, the district court was correct in finding the 

term ‘clean’ to be ambiguous.  

Implicit vs. Explicit  
Under the second question, courts determine whether the legislative body implicitly or 

explicitly left the interpretation up to the agency. The legislative body implicitly leaves the 

interpretation to the agency when it has “no particular intent on the subject, [and] meant to leave 

its resolution up to the agency,” and then that interpretation must only be reasonable, to be given 

deference.72 Conversely, the legislative body has “explicitly left a gap for the agency to fill” 

when the body intended a particular result but was unclear about the exact meanings.73  

In this case, the legislative body did not implicitly leave the interpretation of the ERA up 

to the EPA because while this amendment may contain ambiguous terms, the legislature was 

 
68 Id. 
69 Id. 
70 Id. 
71 Id. 
72 Id. at 844. 
73 Id. at 843. 
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clear that their goal was to provide protection to each and every person’s fundamental right to 

clean air and clean water and to a healthful environment free from contaminants and pollutants 

caused by humans.74 Here the legislative body of New Union explicitly left a gap for an agency 

to fill because while they clearly outlined the intent of the legislation, they were unclear about 

the meaning of the terms. New Union’s legislative body failed to provide in the ERA the 

definition of the term, ‘clean’ and therefore, the district court was correct to evaluate whether the 

EPA’s interpretation could be considered arbitrary, capricious, or contrary to law.  

i. The legislative intent of the ERA’s use of the word ‘clean’ is not met by the EPA’s 
interpretation, and therefore the EPA’s interpretation of the ERA is contrary to 
law. 

When the legislature is explicit in their intended results of the statute, then the court 

should give the agency interpretation controlling weight unless [it] is arbitrary, capricious, or 

manifestly contrary to statute.”75 An interpretation is arbitrary it has is not rational or based on 

more than just chance or the impulse of the decider. An interpretation is capricious if it is 

unpredictable as to how the agency came to that interpretation. An interpretation is manifestly 

contrary to law if it is completely obvious or evident that the interpretation goes against the 

intended purpose of the law.  

In this case, there is no contention that the EPA interpretation is arbitrary or capricious. 

However, it is contrary to law because the EPA states that “clean water” does not necessarily 

mean water free from any contamination, notwithstanding the final clause of the ERA, but the 

legislature clarified that this was their intent.76 While it is not clear whether the EPA considered 

the legislative intent of the ERA, the district court was correct to make this consideration when 

 
74 N.U. CONST. art 1, § 7. 
75 Id. 
76 Court Order, App. at 17. 
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determining whether the EPA’s interpretation that it was acceptable under the ERA to interpret 

‘clean’ as water that has an amount of NAS-T below the 10 ppb.77  

Prior to passing the ERA into law, the legislature indicated the intent of the ERA, and the 

ERA’s sponsor, Mr. Wright, clarified what the intent of the ERA was. When asked what “should 

be objectively perceived as ‘clean,’” the ERA sponsor, Mr. Wright, stated that “clean would 

mean, for example, water that is free of contamination or pollution caused by humans that would 

make the water unhealthful or harmful to consume.”78 He also said that while “other substances” 

may be in clean water, those substances “should be objectively perceived as ‘clean’”.79 

The EPA and BELCO will likely argue that this same legislative history shows that 

according to Mr. Wright, “‘clean’ means not harmful,” which is satisfied by the fact that the 

NAS-T concentration is below 10 ppb, and that is not considered harmful. However, Mr. Wright 

confirmed that “[e]ven odors could be an issue if sufficiently offensive and if they impact what 

the community would consider ‘clean.’80 Since Fartown is part of the Facility, and out of the 500 

Fartown residents, 100 have joined forces under the name FAWS to bring this matter to court, 

this court should consider that the community considers the smell in the water to be sufficiently 

offensive and impacts what the community would consider ‘clean.’81  

This legislative intent was further clarified in the final part of the ERA where it states that 

each and every person in New Union has a right to a “healthful environment free from 

contaminants and pollutants caused by humans.”82 As was established in the facts of the case, 

 
77 Id. at 9, 16. 
78 Legislative History, App. at 3. 
79 Id. at 4 
80 Id. at 5. 
81 Id. 
82 N.U. CONST. art 1, § 7. 
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NAS-T is a contaminant caused by humans, and the legislative intent was to protect the residents 

from contaminants like NAS-T.83 

In conclusion, ‘clean’ requires a NAS-T level of 0 ppb in the water pumped by the 

Fartown residents from their private wells. The district court did not err when it determined that 

the EPA’s interpretation of the word ‘clean’ in the ERA was contrary to law. Accordingly, the 

EPA’s interpretation was not given deference. The court was reasonable when they determined 

that the EPA is required to direct BELCO to install water filtration systems on private wells in 

Fartown. 

Furthermore, the legislative intent of the ERA is clear. New Union legislators intended 

for all traces of NAS-T to be eliminated from their citizens drinking water. While BELCO may 

argue that this would be prohibitively expensive to impose upon them, installing Cleanstripping 

water filtration systems on all wells in Fartown actually results in a very reasonable cost solution. 

While the EPA and BELCO did not consider what it would cost to install water filtration systems 

on the wells in Fartown, the district court wisely did. Even though it is not clear how many well 

heads there are in Fartown, there are likely to be less than one per resident. With a total current 

population of 500 residents, this solution leads to a maximum cost of $2,250,000.84 This amount 

would not be over burdensome on BELCO and would resolve the issue caused by the NAS-T 

contamination in the Sandstone Aquifer.  

 

 

 
83 Id. see generally Court Order, App. at 5. 
84 Court Order, App. at 5 and 16. (At 5 the record states that there are 500 residents in Fartown.) 
(At 16 it states that it is $4,500 per CleanStripping system.) (There are likely less than 500 wells, 
so at maximum: 500 x $4,500 = $2,250,000). 
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IV. Although the district court has supplemental jurisdiction over FAWS remaining 
state tort claims, the court should elect to return them to the state court of New Union 
because they contain novel and complex legal questions pertaining to New Union’s newly 
enacted ERA.    

 
Generally, the exercise of supplemental jurisdiction in federal environmental claims, such 

as CERCLA claims, is favored.85 Courts have found that federal environmental and state 

nuisance claims derive from a common nucleus of operative facts and the plaintiff would 

ordinarily be expected to try them all in one proceeding.86 However, despite all claims arising 

from a common nucleus of operative facts, because the state-law claims give rise to novel and 

complex state law this case is distinguishable from other federal environmental and state 

nuisance claims and FAWS remaining state-law claims should be returned to the New Union’s 

state court.  

A. The district court has supplemental jurisdiction over FAWS remaining state-law 
claims. 

 
A federal court has supplemental jurisdiction over all other claims that are so related to 

claims in the action within the original jurisdiction that they form part of the same case or 

controversy.87  Supplemental jurisdiction requires additional claims to be of the same common 

nucleus of operative facts to meet the requirement of the same case or controversy. Exceptions to 

supplemental jurisdiction are narrow and only apply when the only primary jurisdictional basis 

in the action is diversity.88 Here the primary jurisdictional basis is that of federal question and 

therefore no exceptions based on diversity will apply.   

 
85 Parker v. Scrap Metal Processors, Inc., at 747 (11th Cir. 2006). 
86 Id. 
87 28 U.S.C. § 1367(a). 
88 28 U.S.C. § 1367(b). 
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The original complaint contains questions of federal law requiring resolution under the 

CERCLA. New Union’s remaining state-law claims fall within the jurisdiction of the district 

court because they arise as part of the same case or controversy as the original complaint – the 

contamination of groundwater surrounding BELCO’s manufacturing facilities. FAWS 

recognizes that their state-law claims arise out of a common nucleus of facts as those pertaining 

to federal questions and therefore the district court has discretion to assert supplemental 

jurisdiction. However, in doing so the district court would offend traditional notions of fair play 

and substantial justice.  

B. The district court should elect to return the remaining state-law claims back to the 
state of New Union courts based on federal abstention principles and the application 
of supplemental jurisdiction balancing factors. 

 
A district court may decline to exercise supplemental jurisdiction over a claim if (1) the 

claim raises a novel or complex issue of state law, (2) the state law claims substantially 

predominate over the federal question claims, (3) the district court has dismissed all claims over 

which it has original jurisdiction, and (4) in exceptional circumstances, there are other 

compelling reasons for declining jurisdiction.89 Any one of section 1367(c) factors is sufficient to 

give the district court discretion to dismiss a case's supplemental state law claims.90  

i. New Union’s state-law claims raise novel and complex issues because the 
ERA is a newly enacted state law. 

 
The district court did not see a reasonable chance that the ERA would substantially alter 

the tort claims because generally state tort claims are not considered novel or complex.91 As 

correctly noted by the district court, claims of nuisance and negligence in themselves are not 

 
89 28 § U.S.C. 1367(c). 
90 Parker v. Scrap Metal Processors, Inc., 468 F.3d 733, 734 (11th Cir. 2006). 
91 Id. at 743-44 (11th Cir. 2006). 
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novel or complex. However, by enacting the newly legislated ERA, the state of New Union has 

created novel and complex law. The ERA qualifies as novel because it has just recently been 

enacted and complex because no state claims involving the ERA have been adjudicated and thus 

no coherent policies of enforcement have been finalized by New Union’s state courts. While the 

state tort claims of nuisance and negligence in themselves may not be novel or complex; they 

become so when interpreting them in context of the new ERA.   

In the creation of the ERA, it is the state of New Union, and not the federal government, 

that has been tasked with interpreting the law, developing state administrative processes, and 

forming a coherent policy. Federal abstention principles counsel against exercising jurisdiction 

over state-law claims when federal adjudication would unduly intrude upon complex state 

administrative processes.92 The ERA is a newly formed state law in which federal review of 

these state-law claims would disrupt New Union’s efforts to establish a coherent policy with 

respect to a matter of substantial public concern. Despite being general tort claims, the district 

court should abstain from exercising jurisdiction because the state’s interest is paramount in 

interpreting the new ERA law as it pertains to state tort claims within New Union and therefore 

these claims are best adjudicated in a state forum.   

ii. FAWS state-law claims do not substantially predominate the federal question 
claims. However, because they contain new and complex issues of law, the 
district court should still abstain from exercising jurisdiction. 

 
A federal court will find state-law claims to substantially predominate when it appears 

that the state-law claim constitutes the real body of a case, to which the federal claim is only an 

appendage.93 FAWS recognizes their state-law claims do not substantially predominate over the 

 
92 MediGrow, LLC v. Natalie M. LaPrade Med. Cannabis Comm’n, 487 F.Supp.3d 364, 376 
(D.C. Md. Sept. 16, 2020). 
93 Parker v. Scrap Metal Processors, Inc. At 744 (11th Cir. 2006). 



  

   33 

federal question claims. However, because FAWS claims arise from novel and complex law the 

district court should not view these claims solely as subordinate to the federal question claims 

but rather as claims that create concurrent issues that should be adjudicated at the state level.    

iii. The district court should abstain from exercising jurisdiction because they 
have dismissed all claims over which they have original jurisdiction.  

 
Failure to dismiss a state law claim after dismissing a federal claim may be an abuse of 

the district court’s discretion, especially when the state claim involves novel questions of state 

law.94 Here the district court has dismissed all claims over which it had original jurisdiction. As 

noted above, the remaining state tort claims involve novel questions of state law. Therefore, it 

would be prudent and in-line with federal abstention principles for the district court to dismiss 

the remaining state tort claims.  

iv.  Balancing factors of judicial economy, convenience, fairness, and comity 
create additional compelling reasons for declining jurisdiction.  

 
Usually when all federal law claims are eliminated before trial, the balance of factors will 

point toward declining to exercise jurisdiction over the remaining state law claims.95 These 

balancing factors include judicial economy, convenience, fairness and comity.96  

Judicial Economy and Convenience  

Despite all federal claims being dismissed, the district court chose to continue to exercise 

supplemental jurisdiction. They made this decision based on judicial economy and convenience, 

sighting to the tremendous amount of work that had gone into the cases and the efficiencies of 

trying the case in federal court. However, judicial economy and convenience are only half of the 

factors that a court should consider when choosing to retain supplemental jurisdiction. Unlike in 

 
94 Raucci v. Town of Rotterdam, 902 F.2d 1050, 1054 (1990). 
95 Carnegie Mellon Univ. v. Cohill 484 U.S. 343 (1988). 
96 Miller v. City of Fort Myers, 424 F.Supp.3d 1136, 1152 (D.C. Fl. Jan. 6, 2020). 
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Raucci v. Town of Rotterdam, where the readiness of the case for trial favored retaining 

jurisdiction, these state-law claims are not easily readied for trial.97 There has been no discovery 

undertaken regarding these claims and expert knowledge has not even begun but is still 

needed in order to determine damages. Given that these state tort claims require much more time 

and effort in discovery before being ready to adjudicate, dismissal at this state would not be 

counterproductive.   

Fairness and Comity  

State courts, not federal courts, should be the final arbiters of state law.98 For this reason, 

district courts are strongly encouraged to decline supplemental jurisdiction when all federal 

claims are dismissed before trial.99 It is a bedrock principle that needless decisions of state law 

should be avoided both as a matter of comity and to promote justice between the parties, by 

procuring for them a sure-footed reading of applicable law.100 

These state tort claims raise important state-law issues including the duties New Union 

now owes to their citizens through the newly passed ERA. In the interest of promoting justice 

and procuring a sure-footed reading of state law by state courts the federal court should not 

retain jurisdiction over these claims. Understandably, BELCO and EPA are concerned that a 

state court is likely to grant relief through requiring remediation of the aquifer and the EPA has 

already determined this not feasible. This is one main reason the district court has chosen to 

maintain jurisdiction. However, despite this concern, it still follows principles of fairness and 

 
97 Raucci v. Town of Rotterdam, 902 F.2d 1050, 1054 (1990). 
98 Miller v. City of Fort Myers, 424 F.Supp.3d 1136, 1152 (2020). 
99 Id. 
100 Id. 
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comity to allow New Union the opportunity to resolve these matters of new and complex state 

law and serve as the final arbiters of the ERA.     

The district court has authority to retain supplemental jurisdiction over the state-

law claims per 28 U.S.C. section 1367(a). However, 28 U.S.C. section 1367(c) gives a district 

court the ability to decline supplemental jurisdiction if the claim arises out of novel or complex 

issues of state law, all original claims have been dismissed and there are compelling reasons to 

decline. Any one of section 1367(c) factors is sufficient to give the district court discretion to 

dismiss supplemental state tort claims. Although BELCO and the EPA might reasonably expect 

to resolve all claims together; doing so in-light-of the new and complex ERA state law, would 

offend traditional notions of fair play and substantial justice.   

In this case because the ERA is new and complex state law, federal abstention principles 

and the application of the balancing factors counsel against exercising jurisdiction. Furthermore, 

because the state tort claims arise out of new and complex law and the balancing factors do not 

weigh in favor of retaining jurisdiction; continuing to exercise jurisdiction on these claims may 

be considered an abuse of discretion. For these reasons this court should dismiss the state-law 

claims and allow them to be appropriately addressed by the state court of New Union.    

CONCLUSION 

 In conclusion for reasons argued herein; FAWS requests that the Appellate Court uphold 

the decision that the ERA constitutes an ARAR, and that the EPA was wrong to not require 

BELCO to install filtration systems in Fartown despite the existence of the ERA. Conversely, 

FAWS requests that this Court overturn the ruling that the FAWS response costs are not 

reimbursable under CERCLA, and that the district court retains jurisdiction over the remaining 

state law tort claims after resolving the federal claims. 
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ORDER 
 
 
 Following the issuance of an Order of the United States District Court for the District of 
New Union dated June 1, 2022, in 17-CV-1234 and 21-CV-1776 (consolidated cases), Better 
Living Corporation (“BELCO”), the United States Environmental Protection Agency (“EPA”) 
and Fartown Association for Water Safety (“FAWS”) each sought leave to file an interlocutory 
appeal from different parts of the district court’s order. Considering the resolution of the federal 
law claims under the Comprehensive Environmental Response, Compensation and Liability Act 
(“CERCLA”) and the jurisdictional issues surrounding the District Court’s decision to retain 
jurisdiction of the state law claims, this Court granted leave to appeal.  
 

BELCO appeals from: (1) the District Court’s order upholding EPA’s Unilateral 
Administrative Order (“UAO”) directing BELCO to take additional investigation and response 
actions, based on EPA’s determination that the New Union Environmental Rights Amendment 
(the “ERA”) constitutes a new Applicable or Relevant and Appropriate Requirement (“ARAR”) 
under CERCLA; and (2) the District Court’s order vacating as arbitrary, capricious and contrary 
to law EPA’s determination that BELCO is not required to install filtration systems on Fartown 
residents’ private wells. 

 
FAWS appeals from: (1) the District Court’s order that costs it incurred in sampling and 

analyzing residents’ private drinking water wells are not reimbursable under CERCLA as a 
response cost; and (2) the District Court’s denial of its motion to dismiss the remaining state 
court claims and retaining supplemental jurisdiction over those claims.  

 
Like BELCO, EPA appeals from the District Court’s order vacating EPA’s determination 

that BELCO need not install filtration systems on contaminated wells in Fartown. 
 

Therefore, it is hereby ordered that the parties brief the following issues:  
 
1) Did the District Court err when it determined that costs incurred by FAWS in 

sampling, testing and analyzing well water samples of its members’ private drinking water wells 
are not reimbursable as response costs under CERCLA? FAWS argues it did; EPA and BELCO 
argue it did not.  

 
2) Did the District Court err when it upheld EPA’s determination that the ERA 

constitutes an ARAR, and, accordingly finding that EPA’s reopening the Consent Decree based 
on that ARAR and ordering further remedial action in the UAO was proper? BELCO argues it 
did; EPA and FAWS argue it did not.  

 
3) Did the District Court err when it vacated as arbitrary, capricious or contrary to law 

EPA’s determination that BELCO is not required to install filtration systems in Fartown despite 
the existence of the ERA? EPA and BELCO argue it did; FAWS argues it did not. 

 
4) Did the District Court err in retaining jurisdiction over FAWS’ remaining state law tort 

claims after resolving the federal claims? FAWS argues it did; EPA and BELCO argue it did not. 
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SO ORDERED. 

 
Entered 1st day of June 2022 [NOTE: 

No decisions decided or documents dated 
after June 1, 2022 may be cited in the briefs 
or in oral argument.]
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UNITED STATES DISTRICT COURT FOR  
THE DISTRICT OF NEW UNION 

 
 
BETTER LIVING CORPORATION, 
 
        Plaintiff-Appellant-Cross Appellee, 

 
v. 

 
UNITED STATE ENVIRONMENTAL 
PROTECTION AGENCY, 
 
       Defendant-Appellee-Cross Appellant. 
 
FARTOWN ASSOCIATION FOR WATER 
SAFETY, et al., 
 
      Intervenor Plaintiffs-Appellants-Cross Appellees. 
 

 
17-CV-1234 (DTB) 

 
FARTOWN ASSOCIATION FOR WATER 
SAFETY, et al., 
 

Plaintiffs-Appellants, 
 
v. 
 

BETTER LIVING CORPORATION, 
 

Defendant-Appellee. 
 

 
21-CV-1776 (DTB) 

 
CONSOLIDATED CASES 

 
DECISION AND ORDER 

 
These consolidated cases stem from contamination of an aquifer in the State of New 

Union. The parties have cross moved for summary judgment on several claims, mostly 
concerning determinations by the United States Environmental Protection Agency (“EPA”) 
regarding the rights and obligations of the company responsible for the contamination, Better 
Living Corporation (“BELCO”), and a group of residents who claim to be harmed by the 
contamination along with an organization they formed, the Fartown Association for Water Safety 
(the individual plaintiffs and organization will be collectively referred to as “FAWS”). The 
issues relate to costs incurred and obligations associated with investigating and remediating 
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contamination under the Comprehensive Environmental Response, Compensation and Liability 
Act (“CERCLA”), 42 U.S.C. § 9601, et seq., and to what extent those obligations and rights are 
altered in light of the recently enacted New Union Constitutional Environmental Rights 
Amendment (“ERA”). N.U. CONST. art. I, § 7. 

  
At its core this case involves disagreement about how to reconcile the ERA with 

CERCLA’s requirement that contaminated resources be remediated to meet what are known as 
Applicable or Relevant and Appropriate Requirements (“ARARs”). 42 U.S.C. § 9621(d). Here, 
the Court must decide: (1) whether FAWS’ costs for monitoring groundwater contamination are 
reasonable and reimbursable under CERCLA; (2) whether EPA’s interpretation that the ERA 
constitutes an ARAR under CERCLA was correct, which EPA contends allowed it to reopen the 
Consent Decree it has with BELCO and require BELCO to provide bottled water to Fartownians 
who have low levels of Nitro-Acetate Titanium (“NAS-T”) in their private wells; (3) whether 
EPA’s application of the ERA as an ARAR was arbitrary and capricious where EPA determined 
that the ERA did not require BELCO to install filtration systems on those same Fartown private 
wells; and (4) whether to retain jurisdiction of the remaining state law claims after the Court has 
resolved all of the federal claims in this matter.   

 
FACTUAL AND LEGAL BACKGROUND 
 
A. The Source and Discovery of the Contamination 

Centerburg, in the State of New Union, is a town of approximately 4,500 residents that 
sits on County Highway 6. Fartown, a rural community of approximately 500 residents also in 
the State of New Union, sits on Highway 6 about 2 miles south of Centerburg. The parties agree 
that Fartown qualifies as an environmental justice community based on socio-economic 
conditions.  

An underground body of water - the Sandstone Aquifer - lies about 300 feet beneath both 
Centerburg and Fartown. Groundwater in the Sandstone Aquifer moves slowly downgradient in 
a southerly direction, meaning groundwater underneath Centerburg eventually flows under 
Fartown. 

Centerburgers receive tap water from the Centerburg Water Supply (“CWS”), a publicly 
owned source. CWS pumps its supply water from the Sandstone Aquifer, then treats it before 
distribution to Centerburgers. Fartownians, on the other hand, are not connected to the CWS and 
instead use private drinking water wells in each of their homes that pump directly from the 
Sandstone Aquifer.  

In 1972, BELCO patented an inexpensive, durable sealant coating used to prevent 
corrosion, which it trademarked under the name “LockSeal.” LockSeal is used primarily in 
industrial applications for metal pipes and machinery exposed to water or other corrosive liquids 
through outdoor use or otherwise. Lockseal is made by combining two chemicals. The first is the 
liquid NAS-T. The second is a powdered non-toxic “activation agent,” which when combined 
with NAS-T produces a chemical reaction that makes a solid at room temperature, LockSeal. A 
company seeking to use LockSeal would contract with BELCO to deliver and apply the coating 
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through a spray process that combines NAS-T and the activation agent, creating the sealant 
coating - LockSeal - wherever it is applied.   

BELCO manufactured NAS-T and its activation agent at a factory (the “Facility” or 
“Site”) in Centerburg from 1973 through 1998, when it opened a new, more efficient factory in 
northern New Union and shuttered the old factory. BELCO still owns the property in Centerburg, 
which it uses for storage and training activities.  

A variety of medical studies published in the mid-1980’s showed NAS-T to be a probable 
human carcinogen. Based on these studies, EPA in 1995 adopted a Health Advisory Level 
(“HAL”) for NAS-T in drinking water of 10 parts per billion (“ppb”), which incorporates a 
significant margin of error to ensure that level of exposure is non-toxic to humans. Even if NAS-
T is not toxic at or below the HAL, the parties agree that the human nose can detect NAS-T in 
water at concentrations as low as 5 ppb, where it produces a sour or stale smell.   

Perhaps due to its scarcity of use, there are no further state or federal regulations 
regarding NAS-T beyond the HAL. The chemical is not regulated under the Safe Drinking Water 
Act, nor is EPA monitoring it as an unregulated contaminant in drinking water.  

Beginning in 2013, Centerburgers began complaining to the Centerburg County 
Department of Health (“DOH”) that their water smelled “sour” or “off.” Prompted by these 
complaints, in January of 2015 DOH began testing the public water supply for chemical 
contamination. DOH included NAS-T in its testing protocol because of the existence of the 
BELCO Facility in town. DOH determined that the water in the CWS contained between 45 and 
60 ppb NAS-T. On September 17, 2015, DOH notified the residents of Centerburg to cease 
drinking their tap water. At the same time, BELCO voluntarily began supplying all 
Centerburgers with bottled water while the state investigated the contamination.  

The New Union Department of Natural Resources (“DNR”) began an investigation of the 
contamination at the Facility on September 22, 2015. Citing a lack of resources and expertise, 
however, DNR referred the investigation and remediation to EPA on January 30, 2016. 

B. The Investigation, Record of Decision and Consent Decree 

In March 2016, EPA and BELCO entered into an agreement where BELCO agreed to 
continue to provide bottled drinking water to residents of Centerburg and to investigate the cause 
of and extent of the NAS-T contamination. After this investigation, BELCO agreed to evaluate 
proposed cleanup remedies for the Site. Through this process, known as a remedial investigation 
and feasibility study (“RI/FS”), BELCO investigated the sources of the contamination, assessed 
risk to human health and the environment and evaluated remedial alternatives for the Site. 

BELCO began its investigation by identifying the source of the NAS-T contamination. 
Through soil testing at the Site and studying records of operation at the Facility, BELCO 
concluded that NAS-T entered the soils from sporadic spills and from an unlined lagoon used to 
store wastewater and stormwater in the 1980s and early 1990s. This contamination eventually 
migrated to the groundwater, creating a plume of NAS-T in the Sandstone Aquifer.  
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Under EPA oversight, BELCO also investigated the extent of the plume. From July of 
2016 through January of 2017, BELCO installed three successive lines of monitoring wells 
progressively further from Centerburg and closer to Fartown. The final five wells were installed 
approximately half a mile north of Fartown (1.5 miles south of Centerburg); when sampled, these 
five wells showed no detectable amounts of NAS-T. Consequently, believing that it had reached 
the end of the NAS-T plume, EPA did not direct BELCO to install any additional wells. Based 
on this investigation, BELCO’s RI/FS recommended no remediation of the plume, but rather 
excavation of the soils at the Site to remediate the source area and the implementation of 
filtration of Centerburg’s CWS. The RI/FS estimated that remediation of the NAS-T plume in 
the Sandstone Aquifer by pumping and treating the water would take decades and cost over $45 
million, and was therefore not feasible. 

Based on this RI/FS and the comments received by EPA after it issued a Proposed Plan to 
the public, in June of 2017 EPA selected a clean-up plan for the Site through what is known as a 
Record of Decision (the “ROD”). On June 30, 2017, EPA brought a cost recovery action against 
BELCO (Case No. 17-CV-1234; the “BELCO Action”), immediately after which BELCO and 
EPA entered into and filed a Consent Decree (“CD”). Pursuant to the CD, BELCO agreed to 
design and implement the remedy selected by EPA in the ROD. This Court approved and entered 
the CD on August 28, 2017, after taking public comment and determining it to be fair and 
reasonable. No citizens of Fartown or Centerburg objected to the RI/FS, the Proposed Plan or the 
entry of the Consent Decree.  

Pursuant to the CD, upon completion of the clean up, EPA would be required to issue to 
BELCO a Certificate of Completion (the “COC”). The Consent Decree further dictates that upon 
issuing the COC, EPA is not permitted to order BELCO to further remediate the Site without 
EPA “reopening” the CD. The CD explicitly sets forth two grounds upon which EPA can reopen 
it: 

1) Where new information not previously available or known 
to EPA is revealed, showing that the clean-up plan is no 
longer protective of human health or the environment; or 
 

2) Where new, more stringent Regulatory Standards are 
established that the clean-up plan does not satisfy. 

CD, § 13.3. Relevant to this dispute, the Consent Decree defines Regulatory Standards to 
include, among other things, “applicable or relevant and appropriate requirements under 
CERCLA (‘ARARs’).” CD, § 1.12. 

C. The Remediation  

Pursuant to the CD, BELCO (1) installed and maintained a water filtration system known 
as “CleanStripping” to remove NAS-T at the CWS public water well; (2) excavated soils 
contaminated with NAS-T from around the abandoned lagoon at the Site; and (3) conducted 
monthly sampling of the monitoring wells installed during the investigation. The Consent Decree 
does not require further remediation of the plume in the Sandstone Aquifer. This type of remedy 
is often referred to as “monitored natural attenuation.” 



 

8 

BELCO installed CleanStripping on Centerburg’s public water well in September of 
2017 (which is still in operation) and completed the soil excavation in December of 2017.   

Over the following several years, BELCO’s monitoring well test results were largely 
consistent with prior results, with the notable exceptions in January 2018 of two detections of 
NAS-T in the final line of wells (those closest to Fartown) at low levels (5 ppb and 6 ppb, 
respectively). Given the multiple non-detects and the low numbers found in this final line of 
wells, EPA issued the COC to BELCO in September of 2018.  

D. Contamination of Fartown’s Private Water Wells 

Some Fartownians (now members of FAWS) submitted sworn testimony that they 
noticed that the water from their private wells began to occasionally smell “off” since at least 
2016. When they became aware of the investigation and entry of the CD, they immediately 
requested that DOH sample and test their drinking water for NAS-T contamination. In February 
of 2019, DOH tested five private drinking water wells in Fartown, but did not detect NAS-T. Not 
satisfied with that result, in May 2019 a group of these Fartownians then asked EPA to order 
BELCO conduct further testing in Fartown. Citing the non-detects in sampling from the 
monitoring wells to the north of Fartown, EPA declined.  

Frustrated by EPA, in December of 2019 approximately 100 Fartownians formed FAWS 
and retained Central Laboratories, Inc. (“Central Labs”) to test their private wells. Central Labs 
took three samples each from 75 private wells in Fartown. Results from Central Labs’ 225 
samples, reported in March of 2020, were varied: 120 showed no detectable levels of NAS-T; 51 
showed concentrations of 1 to 4 ppb; and 54 had detections of NAS-T in the 5 to 8 ppb range. 
Based on those results, in May 2020 FAWS wrote to EPA again and asked it to reopen the CD 
and order further investigation of their wells and for remediation of the plume of contamination. 
On June 10, 2020, EPA declined to take further action, citing the low levels of NAS-T and the 
limited reopener provisions in the CD. FAWS paid Central Labs $21,500 for the testing and 
analysis. 

E. The Environmental Rights Amendment 

On November 3, 2020, the citizens of New Union passed the Environmental Rights 
Amendment to the State of New Union Constitution (“ERA”). That Amendment reads: 

Each and every person of this State shall have a fundamental right 
to clean air and clean water and to a healthful environment free 
from contaminants and pollutants caused by humans. 

N.U. CONST. art. I, § 7.  

 As with all Constitutional Amendments in New Union, the Amendment was passed by 
the New Union legislature, signed by the governor, and was then included in the November 3, 
2020, election as a ballot measure. The measure passed with 71% voting in favor of the 
Amendment, and 29% voting against.  
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In January of 2021, EPA wrote to DNR to ask whether it believed that the ERA 
constitutes an ARAR for CERCLA purposes. On February 14, 2021, DNR responded, stating 
that “EPA should identify the ERA as an ARAR where it provides guidance consistent with 
CERCLA and where it is not inconsistent with any state or federal regulations.” New Union does 
not have a State Memorandum of Agreement regarding ARARs. 
 

F. Reopening the Consent Decree 

On March 20, 2021, citing the 2020 Central Labs results and the passage of the ERA, 
which EPA deemed to be a change in the Regulatory Standards under the Consent Decree, EPA 
re-opened the Consent Decree and ordered BELCO to sample and analyze water from 50 private 
wells in Fartown.  

Prior to reopening the Consent Decree, EPA included in its administrative record the new 
information relied upon to reopen the CD, the fact that Fartown is an environmental justice 
community, the possible endangerment including potential carcinogenic effects, and the presence 
of odors from NAS-T. The response actions demanded by EPA consisted of sampling of private 
wells in Fartown, supplying bottled water to any Fartownian whose well returned positive results 
for NAS-T, and the continuing monitoring of Fartown wells. EPA then held a conference with 
BELCO in an attempt to get BELCO’s agreement to perform these tasks. BELCO challenged 
EPA’s demand, arguing that EPA did not have the legal right to reopen the Consent Decree 
because the ERA did not and legally could not constitute an ARAR, and, as such, the response 
action ordered was inconsistent with CERCLA. On June 24, 2021, over BELCO’s objection, 
EPA issued an order, referred to as a Unilateral Administrative Order (“UAO”), directing 
BELCO to conduct the response actions noted above. 

In addition, prior to EPA issuing the UAO, FAWS submitted in writing a request for EPA 
to order BELCO to install CleanStripping at each residential well that had tested positive for 
NAS-T or take other remedial actions sufficient to remove NAS-T entirely from their water 
supply. EPA expressly declined to include this requirement in the UAO on grounds that FAWS’ 
2019 results and EPA’s own sampling results found no wells in Fartown testing above the HAL 
for NAS-T. This request, and EPA’s response and justifications, were similarly fully noted in 
EPA’s administrative record. 

The relevant directives to BELCO in the UAO are: 

1. Sample 50 private wells in Fartown, selected by EPA, each 
month.  

2.  For any well where sampling shows NAS-T concentrations 
between 5 ppb and 10 ppb, supply such households with sufficient 
monthly bottled water for each resident until testing reveals levels 
of 4 ppb or lower. 

3. For any well where sampling shows NAS-T concentrations 
exceeding 10 ppb, install CleanStripping filtration on the well. 
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UAO, § 3.2. 
 
 BELCO refused to comply with the UAO. Thus, on July 7, 2021, EPA began supplying 

water to Fartownians whose wells tested positive for NAS-T in excess of 5 ppb and monitoring 
those wells through monthly sampling. That sampling has been largely consistent with the 
sampling done by FAWS, showing approximately 55% of samples having non-detect levels for 
NAS-T, 25% in the 1 to 4 ppb range and 20% in the 5 to 8 ppb range. As before, no Fartown 
wells have tested above 8 ppb. 

On August 2, 2021, EPA made a motion in the BELCO Action seeking to recover its 
costs incurred in Fartown and for penalties for BELCO’s violation of the UAO. BELCO 
answered, arguing that because the ERA cannot properly be considered an ARAR, EPA did not 
have the right to reopen the Consent Decree, and thus the UAO was without legal foundation.  

 
G. The FAWS Action 

FAWS filed a motion to intervene in the BELCO Action on August 30, 2021, to assert a 
claim against EPA. This Court granted that motion on September 24, 2021. FAWS challenges 
the UAO as arbitrary, capricious and contrary to law under the Administrative Procedures Act, 5 
U.S.C. § 706(2)(A), to the extent that it failed to compel BELCO to provide CleanStripping 
filtration systems on FAWS’ members’ private wells, which FAWS argues is required under the 
ERA.  

 
Separately on August 30, 2021, FAWS and 85 individual plaintiffs from Fartown filed an 

action against BELCO in this Court (the “FAWS Action”; Dkt 21-CV-1776). The complaint’s 
first cause of action is a CERCLA cost recovery claim against BELCO for the $21,500 FAWS 
spent on testing and analysis. FAWS’ complaint further contends that BELCO’s contamination 
of the Sandstone Aquifer constituted negligence and a private nuisance under New Union state 
law. FAWS asked that the Court order BELCO to: (1) pay its response costs; (2) install 
CleanStripping on their private wells that test positive for NAS-T; (3) remediate the Sandstone 
Aquifer; (4) pay them damages for the loss of use and enjoyment of their property and 
diminished property values; and (5) pay punitive damages.  
 

All members of FAWS reside in New Union. BELCO is a Delaware Corporation with a 
principal place of business in Centerburg, New Union. The United States District Court for the 
District of New Union exercised original jurisdiction over the CERCLA claim under 28 U.S.C. § 
1331, and supplemental jurisdiction over the associated state law claims under 28 U.S.C. § 1367. 
At the parties’ joint request, the Court subsequently consolidated the BELCO Action and FAWS 
Action.  

FAWS expressly stated in its complaint (and in briefing the instant motions), that it 
initially brought the FAWS Action in this Court due to the pendency of the BELCO Action, this 
Court’s jurisdiction over the closely related CERCLA claims, and to avoid any contentions of 
“claim splitting.” FAWS has also made clear that it intended to seek dismissal of its state law 
claims from this Court once the CERCLA claims have been resolved so that it can litigate any 
remaining state law claims in state court. See 28 U.S.C. § 1367(d) (statute of limitations tolled 
for state claims brought as supplemental jurisdiction claims). Because BELCO has answered in 
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the FAWS Action, FAWS cannot unilaterally dismiss - it must move this Court for dismissal. 
See FRCP 41(a). The parties then commenced discovery on the CERCLA claims. 

 On December 30, 2021, after completing discovery on the CERCLA claims, all three 
parties moved and cross-moved for summary judgment on the CERCLA claims, with FAWS 
additionally moving to dismiss any remaining state law claims without prejudice should the 
CERCLA claims be resolved by motion. BELCO and EPA opposed FAWS’ motion to dismiss. 
As discussed in detail below, those motions are partially denied and partially granted. Despite the 
resolution of the federal issues, this Court denies Fartown’s motion to dismiss its state law claims 
and will retain jurisdiction over those claims, as explained below.  

The parties stipulate that (1) all parties have standing and that the case is not moot; (2) 
that the CD and UAO are final agency actions; and (3) that FAWS had exhausted its 
administrative remedies.  

I. BELCO’s Liability for FAWS’ Testing Costs  

 The first issue is whether CERCLA entitles FAWS to recover $21,500 against BELCO as 
a response cost. 
 

CERCLA provides that potentially responsible parties (“PRPs”) can be liable to private 
parties who are not PRPs for response costs incurred by those private parties. See 42 U.S.C. § 
9607(a)(4)(B). The plaintiff seeking recovery of those costs must prove that: “(1) the site in 
question is a ‘facility’ as defined by CERCLA; (2) the defendant is a responsible party; (3) there 
has been a release or there is a threatened release of hazardous substances; and, (4) the plaintiff 
has incurred costs in response to the release or threatened release.” Rolan, et al. v. Atlantic 
Richfield Co., et al., 2019 WL 542905, at *5 (N.D. Ind. Oct. 22, 2019) (citing Sycamore Indus. 
Park Assocs. v. Ericsson, Inc., 546 F.3d 847, 850 (7th Cir. 2008). A non-governmental plaintiff 
additionally “must show that any costs incurred in responding to the release were ‘necessary’ and 
‘consistent with the national contingency plan.’” Forest Park Nat. Bank & Trust v. Ditchfield, 
881 F.Supp.2d 949, 977 (N.D. Ill. July 24, 2012) (citations omitted). 
 

The issue here is whether FAWS’ response actions were “necessary” and “consistent with 
the national contingency plan.” For a response action to be "necessary," it cannot be duplicative 
of the EPA or state agency's actions responding to or remedying the release of the substance in 
question. U.S. v. Iron Mountain Mines, Inc., 987 F.Supp. 1263, 1272 (E.D. Ca., Oct. 28, 1997). 
The actions may be “duplicative” if they occur at the same time as the EPA's own actions and do 
not seek to uncover information different than or above and beyond that of EPA; or if they occur 
after the EPA had already informed the private parties that it would be conducting its own 
investigation. See, e.g., Louisiana-Pacific Corp. v. Beazer Materials & Servs., Inc., 811 F.Supp. 
1421, 1425 (E.D. Ca. Jan. 27, 1993). Further, response actions are necessary if they are “closely 
tied to the actual cleanup of hazardous releases.” Young v. U.S., 394 F.3d 858, 863 (10th Circ. 
2005) (emphasis in original) (string citations omitted). There must be some evidence that the 
response actions were taken to “assist with and help plan the eventual remediation and cleanup 
efforts.” See Wilson Road Dev’t Corp. v. Fronabarger Concreters, Inc., 209 F.Supp.3d 1093, 
1114-15 (E.D. Mo. Sept. 16, 2016); see also Walnut Creek Manor, LLC v. Mayhew Ctr., 622 
F.Supp.2d 918, 929 (N.D. Ca. April 16, 2009). The actions cannot be taken solely for the 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037759581&pubNum=0000999&originatingDoc=Ieb37e1d0f65211e9be36860eb2f983f8&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=d6445d8428634c1d8c9736c6f91289a3&contextData=(sc.Default)
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purpose of “overseeing another private party's legal obligation to [remediate] a property . . . 
without direct involvement in the responsible party's remediation and detoxification efforts.” 
Wilson Road Dev’t Corp., 209 F.Supp.3d at 1113.  

 
BELCO argues that the testing done by FAWS was not necessary, and thus is not subject 

to recovery under CERCLA. Specifically, BELCO argues that the testing of the perimeter wells 
that lie between Centerburg and Fartown from July 2016 through January 2017 showed no 
significant contamination in the Sandstone Aquifer that reached wells in Fartown, and, 
accordingly, there was no need for further testing.  
 

FAWS argues that despite that testing of the perimeter wells resulted largely in non-
detects, the fact that Central Labs’ test results revealed that NAS-T had reached the wells in 
Fartown showed that the testing was, in fact, necessary. FAWS also points out that the BELCO 
facility is the only possible source for NAS-T (a fact that is not in dispute here), and that there 
had been two positive detections of NAS-T (in January 2018) in the closest monitoring wells 
prior to FAWS’ own testing, indicating that the NAS-T was making its way to Fartown by some 
path out of the reach of the monitoring wells. FAWS argues that, even if EPA ultimately may not 
have ordered remediation prior to adoption of the ERA, its members had a right to know about 
exposure levels, and hence its own investigation was necessary and reasonable. 

 
In reply, BELCO makes two arguments. First, BELCO argues that at the time of the 

Central Labs testing, there was no need because there was no scientific evidence supporting 
further testing. Second, BELCO contends that, even if one assumes that all parties were aware of 
what BELCO describes as “trace” amounts of contamination in the Fartown wells, that would 
not have justified further response actions, including testing, bottled water, and installation of 
individual, expensive filtration systems on private wells.  

 
EPA joins BELCO’s motion on this issue primarily on policy grounds. EPA argues that it 

would frustrate CERCLA and EPA’s authority under the statute if private parties were 
encouraged to undertake their own response actions, and thereafter obtain relief, where objective 
investigations concluded it would be highly unlikely that any significant or harmful 
contamination would be discovered. EPA concedes that in this particular case, further testing 
revealed the presence of contamination, but argues nonetheless that “fishing” expeditions by 
untrained laypersons would hamper its ability to conduct orderly investigations and enforcement 
of CERCLA cleanups. Further, EPA argues, the ERA had not yet been adopted, so there was no 
legal basis at the time of FAWS’ testing to justify it. As such, EPA argues that the 
“reasonableness” of response measures taken must be gauged at the time they were taken, not in 
hindsight, and must be based on some objective evidence that the testing could produce useful 
information. 
 

Here, the question of whether FAWS’ costs were “necessary” is one of timing. When the 
costs were incurred, there was no question that EPA was no longer investigating the spread of 
contamination. In addition, there was no indication that further testing was needed, given 
existing test results. There was no indication that any further investigation or remediation was 
“necessary” or warranted, and all indications are that FAWS conducted the tests at the time to try 
to prove liability of BELCO and alter EPA’s decisions and course of action. As such, when 



 

13 

FAWS undertook the testing, it was doing so at its own expense for its own purposes, and not 
attempting to further any existing investigation or remediation plan. The fact that those tests 
ultimately showed the presence of some contamination does not change the analysis, as to do so 
would obviate the standard set forth by courts on this issue. The Court notes that this does not 
leave FAWS without a remedy, as FAWS still has common law claims against BELCO available 
to seek compensation for damages and expenses.  

 
For these reasons, the Court holds that these costs are not “necessary” CERCLA response 

costs, and thus are not reimbursable under the statute. FAWS’ motion for summary judgment on 
this claim is denied, and BELCO’s motion is granted. 
 
II. EPA’s Decision to Reopen the Consent Decree Based on its Determination that the 

ERA is an ARAR  
 

The next issue is whether EPA could reopen the CD based on its determination that the 
ERA constituted an ARAR. BELCO contends that it did not as the ERA was not an ARAR so 
could not be considered a new “Regulatory Standard,” and thus no basis existed to reopen the 
CD. BELCO does not dispute that, if the Court finds EPA was correct that the ERA is an ARAR 
and a new “Regulatory Standard” under the CD, then EPA would have the authority to issue the 
UAO. Thus, the Court must determine whether EPA’s interpretation that the ERA constitutes an 
ARAR was correct. The issue of whether the ERA can properly be considered an ARAR is also 
relevant to the FAWS Action insofar as, if the Court were to determine that the ERA cannot be 
an ARAR, then FAWS’ claim seeking further remediation than that ordered through the UAO 
would also fail. 

 
ARAR stands for “applicable or relevant and appropriate requirements,” and their 

identification allows for the determination of cleanup goals, remedy selection and 
implementation. Under Section 121 of CERCLA, selected remedial actions must attain (or 
waive) ARARs to assure an implemented remedy is protective of human health and the 
environment. 42 U.S.C. § 9621(d).  

 
A state environmental standard constitutes a state ARAR to which the remedy must 

comply if it is: (1) properly promulgated, (2) more stringent than federal standards, (3) legally 
applicable or relevant and appropriate, and (4) timely identified. US v. Akzo Coating of Am., 949 
F.2d 1409, 1440 (6th Cir. 1991). When examining this issue, the Court notes that EPA’s 
interpretation of what constitutes an ARAR under CERCLA must be given deference “according 
to its persuasiveness.” See United States v. Mead Corp., 533 U.S. 218, 219-20 (2001) (citing 
Skidmore v. Swift & Co., 65 S.Ct. 161 (1944)). The weight accorded to an administrative 
determination “will depend upon the thoroughness evident in its consideration, the validity of its 
reasoning, its consistency with earlier and later pronouncements, and all those factors which give 
it power to persuade, if lacking power to control.” Mead Corp., 533 U.S. at 219. 

 
BELCO argues that the ERA cannot be an ARAR for multiple reasons. First, because it 

was not “properly promulgated.” This term has been defined as a measure “imposed by state 
legislative bodies and regulations developed by state agencies that are of general applicability 
and are legally enforceable.” Akzo Coating of Am., 949 F.2d at 1440. Second, BELCO argues 
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that the ERA cannot be deemed more stringent than any federal environmental standards where it 
essentially mirrors the first criteria to be analyzed pursuant to the NCP by a remediating party 
when determining viable alternatives. See Sealy Conn. Inc. v. Litton Indus., 93 F.Supp.2d 177, 
184 (D.C. Conn. Feb. 9, 2000) (“overall protection of human health and the environment”). 
Third, BELCO argues that the ERA is not applicable as it does not “specifically address a 
hazardous substance, pollutant, or contaminant, remedial action, location, or other circumstance 
found at a CERCLA site.” Franklin Cnty. Convention Facilities Auth. v. Am. Premier 
Underwriters, Inc., 240 F3d 534, 544 (6th Cir. 2001) (citing 40 C.F.R. § 300.5). Lastly, it argues 
that the ERA is similarly not “relevant or appropriate” because it does not “address problems or 
situations sufficiently similar to those encountered at the CERCLA site such that their use is well 
suited to the particular site.” Id. Boiled down, BELCO’s argument is that the ERA, while 
perhaps noble and worthwhile as a concept, absent some further legislative or regulatory action 
by New Union to define “clean” or “healthful,” the ERA does not actually provide any 
“measurable” standard for any specific situation, including the remediation at issue here.  
 
 EPA and FAWS argue that the ERA is a proper ARAR in that it offers a standard that is 
of general applicability and is legally enforceable. Ohio v. U.S. E.P.A., 997 F.2d 1520, 1527 
(D.C. Cir. 1993) (citing 40 C.F.R. 300.400(g)(4)). They note that the ERA was adopted through 
the legislature originally, and signed by the Governor, as with statutory enactments that are 
deemed “properly promulgated.” They also argue that the ERA further meets the “more 
stringent” test where it grants a “fundamental right” to clean water above and beyond any 
general or specific relevant federal environmental laws, and that in fact, the ERA is relevant or 
appropriate here because it is covering an unregulated hazardous material “caused by humans” at 
the Site (NAS-T). See Akzo Coatings of Am., 949 F.2d at 1443 (“Where no federal applicable 
ARAR exists for a chemical, location, or action, but a state ARAR does exist, or where a state 
ARAR is broader in scope than the federal ARAR, the state ARAR is considered more 
stringent.”). 
 

EPA and FAWS posit that to ignore the ERA would be contrary to its passage and would 
defy the will of the people of New Union. They refer to multiple instances in the legislative 
history of the ERA demonstrating that it was enacted to cover just this sort of situation, where a 
contaminant that is known to be harmful is not regulated under existing laws or regulations. Both 
argue that EPA had the obligation to interpret and apply the ERA as an ARAR, though, as 
discussed below, they differ as to its proper interpretation. 

 
The Court finds the interpretation advanced by EPA and FAWS to be persuasive given 

the legislative history and wording of the ERA. As both parties note, the ERA serves no purpose 
if it cannot be implemented when there is no regulatory standard in place. Such an interpretation 
would fly in the face of the legislative history and vote of the people of New Union. Indeed, the 
legislative history makes clear that the right was intended to be “self-executing,” needing no 
further legislation or regulation to take effect. This self-executing provision, which it undeniably 
is, on its face, “of general applicability” leads this Court to find that the ERA is properly 
promulgated.  

 
Moreover, the Court agrees that the ERA meets the stringency test as it expressly grants a 

“fundamental right” to clean water that was intended to be more protective than existing 
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regulations, especially where, as here, there are no more specific applicable regulations. Finally, 
while the parties appear to agree that the ERA is not directly “applicable,” the Court agrees with 
EPA and FAWS that it is nevertheless “relevant and appropriate” as it does “address problems or 
situations sufficiently similar to those encountered at the site” by covering the type of situation 
we are presented here, involving a new, unregulated contaminant. See Franklin Cnty. Convention 
Facilities Auth., 240 F3d at 544.  

 
Indeed, the New Union legislature envisioned just such a gap-filling role; as the Senate 

Report explained: 
 

This Amendment is necessary and justified by the fact that on 
occasion, the existing statutes and regulations are insufficient to 
protect the people from exposure to unclean or unhealthful air and 
water. This shortfall has been evident in New Union and other 
states where chemicals that are toxic remain unregulated. Where 
those regulatory gaps exist, the Amendment will serve to create a 
safety net to ensure that protections of our residents do not fail, and 
the people of the State will be guaranteed clean air, clean water 
and a healthful environment, including and in particular due to 
non-natural, human-caused pollutants and contaminants.  

Senate Report, p. 1. Moreover, the legislative history shows that the ERA was intended to be 
“self-executing,” meaning that, contrary to BELCO’s contention, no further legislation or 
regulation is required to make it effective. 
 

Accordingly, to adopt BELCO’s argument that the ERA cannot constitute an ARAR 
would be to ignore the language, purpose and intent of the ERA, and the Court declines to do so. 
This Court finds EPA’s interpretation that the ERA constitutes an ARAR to be reasonable and 
persuasive. 
 
 Having affirmed EPA’s use of the ERA as an ARAR, EPA had the authority to reopen 
the CD based on new Regulatory Standards. Accordingly, the Court grants EPA’s motion for 
summary judgment as to its costs and penalties against BELCO for BELCO’s failure to comply 
with the UAO, and BELCO must comply with that order going forward. BELCO’s motion for 
summary judgment on this claim is denied. 
 
III. EPA’s Decision Not to Order BELCO to Install Filtration Systems in Fartown 

 
Given that the EPA had determined that the ERA constitutes an ARAR, FAWS 

challenges EPA’s determination that BELCO need not pay for or install CleanStripping on 
residential wells in Fartown testing below 10 ppb. Where a challenge is made to an EPA 
enforcement order under the Administrative Procedure Act, 5 U.S.C. § 706(2)(A), courts must 
determine “whether the Agency's action was ‘arbitrary, capricious, an abuse of discretion, or 
otherwise not in accordance with law.’” Alaska Dep't of Env't Conservation v. E.P.A., 540 U.S. 
461, 496-97 (2004); Sackett v. E.P.A., 566 U.S. 120, 131 (2012) (challenges to EPA orders of 
compliance fall under the APA).  
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FAWS contends that “clean water  . . . free from contaminants and pollutants caused by 

humans” cannot reasonably be interpreted to mean “slightly contaminated water impacted by a 
human-caused chemical that occasionally makes water used in cooking, bathing, showering, 
cleaning and other household tasks smell bad.” FAWS Mem. of Law at 14. FAWS contends that 
EPA’s decision that filtration is not required below 10 ppb is arbitrary, capricious and contrary to 
law as a result. FAWS reasons that, because of the ERA, BELCO must be required to provide 
“clean” water for all Fartownians and for all uses, not just for drinking.  

 
EPA and BELCO both move for summary judgment on this claim, but in slightly 

different ways. EPA concedes that the ERA is an ARAR, but argues that “clean water” does not 
necessarily mean water free from any contamination, notwithstanding the final clause of the 
ERA. Further, it argues that the provision of bottled water is sufficient to address the low 
amounts of contamination at issue in Fartown. EPA further reasons that requiring water entirely 
free from any contamination would result in invalidating countless permits under the Clean Air 
Act and Clean Water Act and other federal regulatory schemes that all allow some “safe” levels 
of contamination in discharges. EPA concedes that the ERA changed the regulatory landscape, 
but it argues that its interpretation of how to apply that amendment must be left to its discretion 
in the context of CERCLA, and deference requires upholding the entirety of the UAO as written.  

 
BELCO makes two additional arguments. First, it contends, as discussed above, that the 

ERA cannot be an ARAR so it cannot be relied upon to require remedial measures, an argument 
that the Court has rejected. Additionally, BELCO points to its uncontested evidence that the 
CleanStripping systems for individual homes are costly - as much as $4,500 per household - and 
that the Court should uphold EPA’s decision not to require this technology on this basis as well, 
given that FAWS has not introduced any evidence that these levels of contamination are harmful 
in drinking, let alone showering, watering plants or any of the non-drinking uses identified by 
FAWS.  

 
As indicated above, as applied to CERCLA and the application of ARARs, the Court 

finds that EPA is entitled to deference. The question is therefore, whether EPA’s refusal to 
require filtration is arbitrary, capricious or contrary to law. While the Court may otherwise adopt 
EPA’s interpretation of what constitutes “clean water,” which would allow some levels of 
contamination in permitted discharges or emissions, the Court cannot agree that this 
interpretation is reasonable in these circumstances. Here, the contamination does not result from 
a well-regulated and permitted discharge, nor does it result from natural sources that do not 
require a permit. Rather, here the contamination is from a human-caused chemical contamination 
that resulted from illegal spills or was left to soak into soils in an unlined wastewater pond. This 
is precisely the situation meant to be covered by the ERA, as discussed above. What “clean 
water” means in other contexts is best left to the State or to EPA’s regulatory framework, but 
EPA’s conclusion here that it does not mean the removal of illegally discharged chemicals that 
can be perceived by smell and may be toxic at higher levels is arbitrary, capricious and contrary 
to law.  

 



 

17 

Given this, the Court concludes that the ERA contradicts EPA’s determination that 
installation of CleanStripping technology on Fartown’s wells is not required under the state 
ARAR. EPA’s interpretation was contrary to the language, intent and purpose of the ERA, and 
thus, was contrary to law. Consequently, EPA’s and BELCO’s motions for summary judgment 
are denied, and FAWS’ motion is granted vacating that portion of the UAO that requires only 
bottled water, rather than filtration or some other remedy that removes NAS-T from Fartown’s 
wells. 

 
IV. Dismissal of the Remaining Tort Claims 
 
 The Court has granted summary judgment regarding the outstanding CERCLA issues - 
against FAWS’ claim to recover response costs, in favor of EPA’s use of the ERA as an ARAR 
supporting the UAO, and against EPA’s failure to order filtration systems. This order is thus 
resolving all outstanding federal claims. The final issue concerns supplemental jurisdiction - that 
is, whether this Court should retain jurisdiction over Plaintiff’s supplemental state law claims in 
light of the resolution of the CERCLA claims. 

The Court elects to retain jurisdiction over the remaining state law claims. A federal court 
has “supplemental jurisdiction over all other claims that are so related to claims in the action 
within such original jurisdiction that they form part of the same case or controversy under Article 
III of the United States Constitution.” 28 U.S.C. § 1367(a). In deciding whether to retain 
jurisdiction over pendent state law claims upon dismissal or resolution of federal claims over 
which they have original jurisdiction, district courts are further to consider factors such as 
“judicial economy, convenience, fairness, and comity.” Nowak v. Ironworkers Loc. 6 Pension 
Fund, 81 F.3d 1182, 1191 (2d Cir. 1996) (citing Purgess v. Sharrock, 33 F.3d 134, 138 (2d 
Cir.1994)). “Needless decisions of state law should be avoided both as a matter of comity and to 
promote justice between the parties, by procuring for them a surer footed reading of applicable 
law.” United Mine Workers of Am. v. Gibbs, 383 U.S. 715, 726 (1966). In fact, “in the usual case 
in which all federal-law claims are eliminated before trial, the balance of factors ... will point 
toward declining to exercise jurisdiction over the remaining state-law claims.” Carnegie-Mellon 
Univ. v. Cohill, 484 U.S. 343, 35 (1988). Courts have thus readily dismissed remaining pendent 
state law claims concerning “novel or complex” issues of state law. See, e.g., Miller v. City of 
Fort Myers, 424 F.Supp.3d 1136, 1152-53 (D.C. Fl. Jan. 6, 2020) (class action suit involving 
state environmental tort claims); MediGrow, LLC v. Natalie M. LaPrade Med. Cannabis 
Comm’n, 487 F.Supp.3d 364 (D.C. Md. Sept. 16, 2020) (state law claims concern “the intricacies 
of a new state regulatory scheme”). 

  Still, courts have found proper district courts’ exercise of discretion in retaining 
jurisdiction over pendent state law claims after federal claims were dismissed where substantial 
proceedings had taken place prior to the dismissal of the federal claims and where the remaining 
state law claims involved no novel legal questions. See, e.g., Nowak, 81 F.3d at 1191-92 
(upholding discretionary exercise of supplemental jurisdiction over a state contract claim where 
the court had expended much effort to acquaint itself with the facts and issues of the case); 
Raucci v. Town of Rotterdam, 902 F.2d 1050, 1055 (2d Cir. 1990) (the federal claims were 
dismissed after discovery was completed, the court had decided three dispositive motions and the 
case was ready for trial, and the state law claims involved settled municipal liability doctrine). 
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Moreover, “generally, state tort claims are not considered novel or complex.” Parker v. Scrap 
Metal Processors, Inc., 468 F.3d 733, 743-44 (11th Cir. 2006) (string citations omitted). 

 FAWS contends that the only issues remaining in the case are purely based on state law. 
It further argues that the resolution of its tort claims in nuisance and negligence involve novel 
and complex issues of state law, including the application and interpretation of the ERA in the 
context of state tort claims such as nuisance per se. FAWS further argues that further discovery 
is needed with respect to the state law claims. Indeed, FAWS points out, expert discovery on the 
state law claims regarding damages (including some expert discovery) has not even begun. As 
such, FAWS urges the Court to dismiss the state law claims so that they may be appropriately 
addressed by the state court.  
 
 BELCO and EPA respond that dismissal at this stage would be counterproductive and 
that resolution of the tort claims should remain in this Court. They point out that nuisance and 
negligence claims are in and of themselves not novel or complex state law claims and the 
determination of damages arising from these claims need not involve the admittedly novel 
question of whether the ERA was properly identified as an ARAR. Further, BELCO and EPA 
point out that FAWS has sought injunctive relief in connection with its tort claims, including an 
injunction compelling BELCO to remediate the aquifer. Both EPA and BELCO fear that such an 
order, should it be entered in state court, would be inconsistent with EPA’s prior determinations 
of the proper remedy and EPA’s arguable primary jurisdiction over remediation of the site. They 
point out that this Court has continuing jurisdiction over the BELCO Action to enforce the CD, 
so should maintain the state law claims to avoid any inconsistencies that otherwise may arise. 
  
 Here, recognizing that a tremendous amount of work has gone into these cases in this 
Court and that there are efficiencies to be had in trying the case here, this Court chooses to 
continue to exercise supplemental jurisdiction over the remaining state law claims. The Court has 
already been compelled to address the questions related to the ERA that fell under the umbrella 
of CERCLA, and as things stand the Court does not see a reasonable chance that the ERA will 
substantially alter the tort claims. On the other hand, FAWS and its members seek several 
remedies from BELCO - such as remediation of the aquifer - that have the potential to interfere 
with decisions made in the BELCO Action and EPA’s continued oversight at the Site. 
Consequently, the Court denies FAWS’ motion to remand the matter to state court and will set a 
trial date upon the completion of discovery.  
 

CONCLUSION 
 

For the foregoing reasons, this Court grants summary judgment in favor of BELCO with 
respect to reimbursement of FAWS’s expenses in testing; in favor of EPA with respect to its 
determination to reopen the Consent Decree and issue the UAO; in favor of FAWS as to vacating 
EPA’s decision not to require installation of CleanStripping technology on Fartown’s wells; and 
the Court denies FAWS’ motion to dismiss the remaining state law claims. 

 
     IT IS SO ORDERED. 

 
Dated this 1st Day of June, 2022, 

T. Douglas Dolman 
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United States District Judge 
 



 

 

 
 
 
 

ADDENDUM 
 
  

John Oswald
Appendix Label:

****** Legislative History ******



 

1 
 

 
On November 3, 2020, voters approved the addition of Section 7, the “Environmental 

Rights Amendment,” to the constitution of the State of New Union.  This new provision, Article 
1, Section 7, reads:  
 

Each and every person of this State has a fundamental right to  
clean air and clean water and to a healthful environment free  
from contaminants and pollutants caused by humans. 

 
N.U. CONST. art 1, § 7. 
  



 

2 
 

 
Legislative History 

 
 

Environmental Rights Amendment Assembly Information 2019-2020 
 
 
BILL NUMBER: A02137 
 
 
SPONSOR: Wright 
 
 
TITLE OF BILL: CONCURRENT RESOLUTION OF THE SENATE AND ASSEMBLY 
 
Proposing an amendment to article 1 of the constitution, in relation to the right to clear air and 
water and a healthful environment free from contaminants and pollutants caused by humans. 
 
 
PURPOSE OR GENERAL IDEA OF BILL: 
 
The purpose of this bill is to protect public health and the environment ensuring clean air and 
water, including and not limited to, harms from contaminants and pollutants caused by humans.  
 
 
JUSTIFICATION: 
 
Ongoing water contamination and air quality pollution have highlighted the importance of clean 
drinking water and air as well as the need for additional protections. This proposed constitutional 
amendment will ensure that clean air and water are treated as fundamental rights for the citizens 
of New Union and to protect the overall health of the people and the environment, in particular 
from harms caused by un-natural, human-made or human-caused contaminants and pollutants. 
 
PRIOR LEGISLATIVE HISTORY: 
 
2019-22 A.6281 passed assembly 
 
 
FISCAL IMPLICATIONS FOR STATE AND LOCAL GOVERNMENTS: 
 
None. 
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[The following are relevant excerpts from testimony during NU ASSEMBLY Nos. A10377 and 
A10455.] 
 
 
THE CLERK: Assembly No. A10377, Calendar No. 113, Wright, Johnson, Harrison, Rodriguez, 
Zimmerman, Hammerlin, Collins, McKean, Wexler, Smyth, Maloney, Flanley, Jonston, Quentin, 
Munroe, Rivers, Guzman, Chee, Ortega, Medina, Faignoli, Bennett. Concurrent Resolution of 
the Senate and Assembly proposing an amendment to Article I of the Constitution, in relation to 
the right to clean air and water and a healthful environment. 
  

ACTING SPEAKER MUNROE: An explanation is requested, Mr. Wright.  

MR. WRIGHT: Thank you, Mr. Speaker. This proposed Constitutional amendment would enable 
the presence in our Constitution of what is clearly something that everyone should be aware is a 
right, the right to clean air, clean water and a healthful environment, including, and in particular, 
an environment that is free from human-caused pollutants and contaminants. This proposal is 
simple, it is not complicated, there are no curve balls. It is what it says: The right that every 
citizen of our great State should have, to know that they and their families can live and grow 
them here in this State within a healthful environment with clean air and clean water and free 
from human-caused contaminants and pollutants.  

ACTING SPEAKER MUNROE: Mr. Maloney.  

MR. MALONEY: Thank you, Mr. Speaker. Would the sponsor yield?  

MR. WRIGHT: I yield.  

ACTING SPEAKER MUNROE: Mr. Wright yields.  

MR. MALONEY: Thank you, Mr. Wright. A lot of times we look at Constitutional amendments 
because either the Legislature doesn't have the authority or we need to change restrictions that 
may apply. Under the current Constitutional provision, are there any restrictions on the 
Legislature's ability to enact appropriate legislation to ensure clean air, clean water or a healthy 
environment? 

MR. WRIGHT: No.  

MR. MALONEY: We have the Department of Natural Resources, which receives from us 
substantial funding every year, we appropriate $250 million on average every year to the 
Environmental Protection Fund. Are there any restrictions on the delegation of authority that we 
give them for them to do their work in protecting our air and our water?  

MR. WRIGHT: No.  

MR. MALONEY: Okay, but this Legislature has very broad power to enact laws to ensure clean 
air and water and a healthy environment. In conjunction with that, we already have given our 
regulatory agencies a great deal of discretionary authority to pursue clean air and clean water 
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through regulations. We have a number of statutory provisions. If we enact this as a 
Constitutional amendment, would it then not be the courts, not the Legislature, that decide 
whether or not someone's individual right to clean air and clean water or a healthy environment 
is being violated?  Why would we want to transfer authority from this Legislature and our 
environmental experts in the Department of Conversation and the Department of Health and 
elsewhere to the court system?  

MR. WRIGHT: I appreciate your perspective, but I respectfully disagree that we will be 
transferring anything or losing anything. This is a law that is envisioned to frame the expectation 
of our citizens that all parts of government - including the Legislature, the Judiciary, the agencies 
- all are working in concert with one another for a composition that will result in better 
protection for their families, their communities and the environment. 

MR. MALONEY: I think this Constitutional amendment creates uncertainty for a business, that 
upon seeing this amendment, might claim that our state’s regulations or the statutory provisions 
are simply not clear enough.  

MR. WRIGHT: I do not believe there is anything negative about this amendment. It offers no 
uncertainty, but rather a more clear expectation for all of our citizens as well as all of our legally 
operating businesses that this state values and has enshrined a fundamental right to clean air and 
clean water free from contamination caused by humans. 

MR. MALONEY: I believe you started out your comments, and I appreciated the fact that you 
noted that this language is simple and not complicated, right? 

MR. WRIGHT: It is.  

MR. MALONEY: Which is unique in some respects from a lot of things that we do here. As you 
know, many of our environmental laws and regulations are extraordinarily voluminous and 
extraordinarily detailed.  

MR. WRIGHT: Yes.  

MR. MALONEY: The flip side of language that has no definition, if you will, or no detail is that 
it doesn't have any detail. So, this language says that everyone has an individual right to clean air 
and water. Does "clean" mean that the water that's supplied under the public water system doesn't 
have any additives -- any chemicals added to it?  What is “clean”? 

MR. WRIGHT: I understand your question. I believe that the intent is very clear, that you should 
be able to consume water through your public water supply without any harm. That doesn't mean 
that the water is free or any or all substances besides H2O. We know that some of the best tasting 
water is because there are parts of what you're tasting that is not H20. Let's be clear: What is 
appropriate and desirable for a public water supply involves other chemicals, other substances. 
But they should not harm you. They should not do injury to your young children, to your wife or 
to your family in any way. They should be objectively perceived as “clean.” That's what this 
means.  

MR. MALONEY: So, it's your view that the word "clean" means not harmful?  
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MR. WRIGHT: "Clean" certainly means healthful to human beings, healthful to our fellow 
creatures in the environment. "Healthful" means that it will do no harm to consume that water. 
And if you look at the latter part of this amendment, clean would mean, for example, water that 
is free of contamination or pollution caused by humans that would make that water unhealthful 
or harmful to consume. 

MR. MALONEY: And would a healthful environment also include issues like food safety? 
GMOs, for example? Pesticide use on agricultural products? Or other food safety issues?  

MR. WRIGHT: I don't think there's any doubt that all of these are part and parcel of what it 
means to grow up in a healthful environment. If you able to buy fresh produce and the produce is 
without contamination in the way that nature intended it to be consumed, it will be healthful. If it 
is something that poisons you, that causes disease or convulsion, that is the opposite. We're 
looking for the former, not the latter to be the norm in this State.  

MR. MALONEY: Thank you very much, Mr. Wright, I know we're out of time. We may talk 
later. But thank you so much for your comments.  

MR. WRIGHT: My pleasure.  

MR. HARRISON: Thank you, Mr. Speaker. Will the sponsor yield?  

MR. WRIGHT: I yield.  

ACTING SPEAKER MUNROE: Mr. Wright yields.  

MR. HARRISON: Thank you Assemblyman, just a couple of quick questions. Up in our area in 
our district we have two very large landfills and we have a lot of trains – we call them trash 
trains -- coming through our district. And the smell's been an issue. The landfill smell is an issue.  

MR. WRIGHT: Okay.  

MR. HARRISON: It never seems to stop. So, are those individuals that have those issues with 
the smell, are they going to have the opportunity to have that addressed through this change?  

MR. WRIGHT: They already have that right.  

MR. HARRISON: Okay.  

MR. WRIGHT: And so, this does not alter their right, either proactively or in a regressive way. 
This does, however, and I'm glad you raised this particular example. This illustrates that 
municipalities also would have to really be more conscious and self-conscious and aware of the 
expectation of their citizens for municipal activities, such as a landfill, to make sure that that 
landfill is not intruding upon the -- what would, if this becomes law after being voted upon by 
the people of the State, be a new expectation. Generally, yes, but for many of our citizens, they 
would look at a landfill such as the one you described which is harming people in the community 
and they would say, we have a right and our government is not living up to its obligation. Even 
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odors could be an issue if sufficiently offensive and if they impact what the community would 
consider “clean” air. 

MR. HARRISON: Okay. I thank you for your time and I have nothing else.  

ACTING SPEAKER MUNROE: Ms. Collins.  

MS. COLLINS: I join my colleague in saying that I think the wording of this Constitutional 
amendment creates uncertainty for a business, who is already subject to so many of our rules and 
regulations. We have discussed what the meaning of “clean” could be, or whether odors could 
affect what makes something clean or not. What are our industries and businesses to do?  Should 
they be worried that if at a future time they learn that their ordinary and legal business leads to 
what you call “unhealthful environment,” or causes subjectively “unclean” water or air, that they 
would be facing some kind of suit under this new amendment? Or might there be an exception to 
this bill excluding such unknown or unknowable future instances? 

MR. WRIGHT: I am glad you asked that question. I would say that this amendment certainly 
would help protect our citizens if, for example, our agencies discover something, or a private 
entity creates something new that ends up causing harm to our citizens. That is to say, if there is 
any substance or contaminant that is not currently regulated, and it is discovered at some point in 
the future to cause some type of harm, to us, to our children, to our environment, then this 
amendment would fill that gap and help to ensure that no one suffers until such a time as a law is 
passed to encompass that scenario or substance. In situations like this, where the problem was 
not anticipated or could not have been foreseen, it would certainly benefit us all to have 
something like this amendment. This amendment will serve to allow the courts – or an agency, if 
the authority to speak to such a situation is properly that of an agency - to apply a framework 
giving us peace of mind and a healthful environment while we - you and I and our colleagues - 
engage to try to enact new laws to regulate or address the substance or contamination. This 
amendment would ensure that there is no lapse in the protection of our people in such instances. 

MS. COLLINS: I would say that this would create further uncertainty and fear on businesses that 
could be subject to suit under a law that is not only broadly worded, but that would encompass 
acts or harm that are not even presently known .  

MR. WRIGHT: Yet this is the level of protection we would and are offering to our citizens by 
enacting this amendment. We are recognizing that this is a fundamental right for our citizens to 
have clean air and water, and a healthful environment free from contaminants or pollutants 
caused by humans, at the time this harm is learned, past, present or future, regardless of intention 
or knowledge on the part of businesses. But as with all fundamental rights, this right would be 
self-executing and so would not not require further definition in regulation or statute. 

MS. COLLINS: Okay. I thank you for your time.  

. 

. 

. 
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[Assembly No. A10455, Calendar No. 118]  

 

ACTING SPEAKER MUNROE: Mr. Bono.  

MR. BONO: Thank you, Mr. Speaker. On the bill.  

ACTING SPEAKER MUNROE: On the bill, sir.  

MR. BONO: Thank you, Mr. Speaker, I rise to explain my vote. I just want to thank the sponsor 
of this bill. The reality is that we know that our environment is deteriorating and the issues of 
climate change have a serious impact on all of us. To make clean water and clean air such a 
fundamental right, to have them folded in our Constitution, will really take us forward. I want to 
encourage everyone to think about this as our future as generations come, what we leave behind, 
what does the air, the water and our environment look like. I encourage us to vote in favor of this 
bill and I'll be voting in the affirmative. Thank you.  

ACTING SPEAKER MUNROE: Read the last section.  

THE CLERK: This act shall take effect immediately.  

ACTING SPEAKER MUNROE: The Clerk will record the vote. (The Clerk recorded the vote.) 
On a motion by Mr. WRIGHT, the Senate Bill is before the House. The Senate Bill is advanced. 
Read the last section. 

ACTING SPEAKER MUNROE: Mr. Bono in the affirmative. Ms. Collins to explain his vote.  

MS. COLLINS: Thank you, Mr. Speaker, I rise to explain my vote. What this bill does, I do not 
know my constituents or business will know or understand if it were passed. While it is simple, it 
is too simple, and that makes it unhelpful, unclear, unpredictable. What it will certainly 
accomplish is invite wide interpretation of how it could be applied or used in court. That this bill 
could even be applied or used when a substance or harm, previously unknown, becomes known, 
adds uncertainty upon uncertainty. This will be an unhelpful bill in every respect. So, I will be 
voting in the negative. Thank you.  

ACTING SPEAKER MUNROE: Ms.Collins in the negative. Mr. Wright.  

MR. WRIGHT: Thank you, Mr. Speaker. So, this is an historic moment, first passage of a 
Constitutional amendment that should be part of the basic citizenship of every citizen of this 
great State. As you can see, it has passed in the Senate. Our passage of it here today is just 
moments away. I think that this is an expression of optimism that is good news in a -- in a time 
when our State is assaulted by climate change, by storms that should come once in a century that 
arrive every three or four years, by the invasion of the southern pine beetle, by all of the ravages 
of change, people need to know and be assured that we, in the Legislature, are not going to be 
conceited to think that only we should manage the environment, but that, in fact, citizens have a 
participatory expectation and right. I'm very pleased that we are about to pass this bill. This 
proposal is based on the premise that the right to clean air and a -- and clean water and a 
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healthful environment is an elementary part of living in this great State. I am pleased to vote yes 
and recommend to my -- my colleagues that they also support this measure. Thank you, Mr. 
Speaker. Mr. Wright in the affirmative.  

ACTING SPEAKER MUNROE: Are there any other votes? Announce the results.  

(The Clerk announced the results.)  

The bill is passed.  
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Senate Report 
 

Bill Number: A02137 
 

Article 1, Section 7 
 

This Amendment is necessary and justified by the fact that on 
occasion, the existing statutes and regulations are insufficient to 
protect the people from exposure to unclean or unhealthful air and 
water. This shortfall has been evident in New Union and other 
states where chemicals that are toxic remain unregulated. Where 
those regulatory gaps exist, the Amendment will serve to create a 
safety net to ensure that protections of our residents do not fail, and 
the people of the State will be guaranteed clean air, clean water 
and a healthful environment, including and in particular due to 
non-natural, human-caused pollutants and contaminants. 

 


