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JURISDICTIONAL STATEMENT 

 

This appeal is a result of a final judgment from the United States District Court for the 

District of New Union. That court granted partial summary judgment under rule 56 of the 

Federal Rules of Civil Procedure on each issue. Against FAWS’ claim to recover response costs, 

in favor of EPA’s use of the ERA as an ARAR supporting the UAO, and against EPA’s failure to 

order filtration systems. Additionally, the district court had supplemental jurisdiction over 

FAWS’ remaining tort claims under 28 U.S.C. § 1367(a). The United States District Court for 

the District of New Union had proper jurisdiction to hear that case pursuant to 28 U.S.C. § 1331 

because that case involved issues arising out of the Comprehensive Environmental Response, 

Compensation, and Liability Act. This Court has jurisdiction to hear this case under 28 U.S.C. § 

1291 granting appellate jurisdiction to all final orders from a United States District Court. 
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STATEMENT OF ISSUES PRESENTED FOR REVIEW 

1) Whether the District Court of New Union correctly dismissed FAWS claim to recover its 

costs incurred in the sampling, testing and analyzing of Fartown resident private wells 

because such costs were not reimbursable under CERCLA.   

2) Whether the District Court of New Union correctly held that the ERA was a valid ARAR 

and therefore EPA had the authority to reopen the Consent Decree and issue the UAO 

requiring further remedial action from BELCO. 

3) Did the District Court err when it vacated as arbitrary, capricious or contrary to law 

EPA’s reasonable Unilateral Administrative Ordered determination that BELCO is not 

required to install filtration systems in Fartown despite the existence of the ERA? 

4) Did the district court issue proper discretion by maintaining jurisdiction over FAWS 

pendent state law claims? 
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STATEMENT OF THE CASE 

 

I. Factual History 

 

A. The NAS-T hazardous release and remediation 

 

BELCO operated a factory in Centerburg, a city in New Union, from 1973 through 1998, 

at which point they relocated to a northern New Union factory but retained their Centerburg 

facility for storage. (R. at 6). At this facility, and in BELCO’s new facility, they produced the 

chemical NAS-T, which has been found to be a potential human carcinogen and received a 

Health Advisory Level (“HAL”) of 10 parts per billion (“ppb”) in sources of drinking water. Id. 

Additionally, NAS-T can be detected by way of a “sour” smell in levels of 5 ppb or higher. Id. 

The citizens of Centerburg complained of their drinking water smelling “sour” in 2013, 

which led to an investigation by the Centerburg County Department of Health (“DOH”). Id. In 

that investigation, the DOH found evidence of NAS-T in amounts between 45ppb to 60ppb and 

advised the residents of Centerburg to cease drinking that water, while BELCO would 

voluntarily supply the residents with bottled water. Id. In the meantime, the DNR referred the 

EPA to investigate the cite. Id. 

With cooperation from BELCO, the EPA came up with a remedial investigation and 

feasibility study (“RI/FS”) where BELCO assessed the risk of the release of NAS-T under EPA 

supervision. Id. In accordance with that plan, it was found that NAS-T had gotten into the 

groundwater around Centerburg, so BELCO implemented three successive lines of monitoring 

wells, with the closest being half a mile away upstream from Fartown. Id. at 7.  

BELCO and the EPA would then enter into a consent decree (“CD”) in 2017, which 

wherein BELCO agreed to design and implement the remedy for the cleanup of NAS-T which 

included excavation of the soils at the site of the release. Id. at 7. No citizens of Centerburg or 
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Fartown objected to the CD or RI/FS when given the chance. Id. The EPA agreed that upon 

completion of the cleanup the EPA would issue a Certificate of Compliance (“COC”) which 

would not allow the EPA to order further remediation without “reopening” the CD. Id. A 

condition that would allow the reopening of the CD includes, “where new, more stringent 

Regulatory Standards are established that the clean-up plan does not satisfy.” Id. Defined in the 

CD is that “regulatory standards” includes “applicable or relevant and appropriate requirements 

under CERCLA (‘ARARs’).” CD, § 1.12. (R. at 7).  

B. Fartown’s discovery of low amounts of NAS-T. 

After the implementation of a remediation plan by BELCO and the fulfillment of the 

required soil excavation in 2017, BELCO continued to test water samples. Id. at 8. The testing of 

water samples done by BELCO overseen by the EPA only ever detected small amounts of NAS-

T in the wells nearest to Fartown on two occasions, each of which were in 2018, when levels of 

5ppb and 6ppb were detected. Id. The HAL does not apply to levels of NAS-T lower than 10ppb. 

Id. In late 2018, the EPA found BELCO to have satisfied the conditions of the CD and issued 

them a COC. Id.  

Residents of Fartown claimed that some of their water supply started to smell “off” in 

2016 and requested the DOH to investigate their water supply when residents of Fartown learned 

of the CD. Id. In 2019, the DOH tested five private drinking wells in Fartown, but did not detect 

any level of NAS-T. Id. At this point members of Fartown requested the EPA to require BELCO 

to conduct more testing in their private wells, however the EPA declined to do so because 

BELCO had met the requirements of the CD already. Id.  

As a result, the residents of Fartown conducted their own testing in March 2020 resulting 

in 225 samples being taken and analyzed by Central Laboratories Inc. The results of such testing 
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were: 120 showed no detectable levels of NAS-T; 51 showed concentrations of 1 to 4 ppb; and 

54 had detections of NAS-T in the 5 to 8 ppb range. Id. Citing these tests, FAWS then once again 

requested the EPA to reopen the CD. Id. The EPA again declined, on the basis that such testing 

still only showed small amounts of NAS-T, and the limited conditions on their capacity to reopen 

the CD with BELCO. Id. As a result, FAWS paid Central Laboratories $21,500 for the testing. 

C. Reopening the Consent Decree 

On November 3, 2020, the citizens of New Union passed the Environmental Rights 

Amendment to the State of New Union Constitution (“ERA”) with seventy-one percent majority. 

Id. As a result, on March 20, 2021, the EPA reponed the CD citing the ERA as a new regulatory 

standard. Id. at 9. EPA demanded response actions by BELCO including sampling of wells in 

Fartown, providing bottled water to Fartown residents, and continuing to monitor such wells. Id. 

BELCO declined to comply with such directives. Id. Following this, the EPA issued a Unilateral 

Administrative Order (“UAO”), which forced BELCO to comply with the reopened CD 

provisions. Id.  

BELCO refused to comply with the UAO, so the EPA began supplying Fartown residents 

with bottled water if their wells had levels of NAS-T higher than 4ppb, and conducted the well 

monitoring themselves. Id. at 10. The sampling showed that no levels of NAS-T ever reached 

10ppb, and only twenty percent of all wells were in the 5ppb to 8ppb range. Id.  

II. Procedural History 

The EPA has made a motion to recover its costs incurred for Fartown from BELCO and 

their violation of the UAO. Id. BELCO answered saying that the EPA did not have the right to 

reopen the CD and thereby issue the UAO. Id. FAWS also filed a motion to intervene in EPAs 

action against BELCO which was granted. FAWS challenged the UAO as arbitrary, capricious 



   BRIEF 15 NON MEASURING 

6 
 

and contrary to law under the Administrative Procedures Act, 5 U.S.C. § 706(2)(A) for not 

forcing BELCO to implement filtration systems in their private wells. Id.  

Additionally, FAWS brought a claim against BELCO for the $21,500 they incurred for 

the 2020 testing that FAWS did on its own accord. FAWS also brought a private nuisance and 

negligence suit against BELCO. Id. However, FAWS had stated that they wished to seek 

dismissal of its state law claims from this court once the CERCLA claims have been resolved. Id. 

BELCO has answered in the FAWS claim, therefore FAWS cannot unilaterally dismiss those 

claims. Id. at 11.  

All three parties moved for summary judgment on the CERCLA claims on December 30, 

2021 after completing discovery. Id. FAWS also moved to have the state law claims dismissed 

without prejudice if the CERCLA claim were resolved by way of a motion from the court. Id. 

BELCO and the EPA opposed this motion. Id.  

On June 1, 2022, The District Court of New Union then granted summary judgment 

against FAWS’ claim to recover response costs, in favor of EPA’s use of the ERA as an ARAR 

supporting the UAO, and against EPA’s failure to order filtration systems. Id. at 2-3. 

Additionally, that the state law claims should be retained in federal court. Id. 

Each party has filed an interlocutory appeal on these four issues. Id.  
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SUMMARY OF ARGUMENT 

 The purpose of CERCLA is to provide avenues at both the federal and state level to 

preserve the sanctity of a clean environment for the citizens of the United States. This Court 

should affirm the district court’s holding that FAWS cannot recover their response costs 

incurred. These costs were not “necessary” for the cleanup of the hazardous waste and they were 

duplicative of the testing and sampling already done by BELCO and the EPA. Allowing 

response costs to be recovered in this type of situation would only encourage private litigants to 

undertake individual operations that yield private benefit for their own properties.   

 Additionally, the response costs in this case were not done in relation to any actual 

cleanup of the hazardous release of NAS-T, rather, done merely for the further observation of an 

already known release. At the time of such private testing by FAWS, there was no material 

evidence that would indicate the need for such testing, as there was never an indication that 

levels of NAS-T rose above the HAL of 10ppb nearby Fartown. The provisions of CERCLA aim 

to support local communities in actual cleanups of hazardous wastes, not to support them in their 

individualized lawsuits.  

 Moreover, the ERA of New Union should be found to be an ARAR because it meets all 

four of the elements for a state law to be a valid ARAR and to hold otherwise would be an 

injustice upon the people of New Union who voted to have this law enacted.  

 The ERA was properly promulgated by the state legislature, and is generally applicable to 

all of the citizens of New Union with the goal of preserving clean air and clean water for the 

population. Further, any ordinary person would be able to understand the law and know that they 

are entitled to clean water and that adding man-made pollutants to a water supply would be a 

violation. 
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 Additionally, the ERA is more stringent than federal standards because it is enacted to 

broadly accomplish the goal of clean water and air in New Union. Through legislative intent it 

can be seen that the ERA makes it an implicit goal that a release of a novel man-made 

contaminant, such as the NAS-T release in this case, needed a law to regulate the hazard until 

specific legislation could be implemented at a later date. To not allow this could leave innocent 

members of the community in danger of prolonged exposure of hazardous releases.  

 Lastly, that the ERA is relevant and appropriate to the situation at hand regarding the 

NAS-T release. It meets these requirements because it addresses the substance of contamination 

that the population should be protected from. The objective of the ERA to provide clean water is 

clearly relevant here, and the type of contaminant imagined by the ERA is seen in this case as a 

man-made hazardous release in the form of NAS-T.  

The district court erred by not providing substantial deference to the EPA’s 

determinations under the UAO. A court should only overturn an agency’s decision if it is 

arbitrary, capricious, or contrary to law. The district court should uphold an agency’s decision 

even if the decision is less than ideal if the district court can find a reasonable basis for the 

agency’s decision. 

 The EPA has a reasonable basis based on scientific studies showing the effects of NAS-T 

for every level of ppb. The EPA requires drinking water for wells that show rates for NAS-T at 

or above 5 ppb. Further, the EPA requires CleanStripping technology for wells testing with 

NAS-T above 10 pbb. The scientific studies conducted on NAS-T indicate that NAS-T is a 

probable carcinogen in drinking water of 10 ppb or higher with caution taken to ensure that 

covers the hazard level.  
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 The EPA’s response exceeds the requirements of both the ERA and CERCLA. The EPA 

has required response above the risk and hazard level laid out in the HAL and in the scientific 

studies conducted. The required response of the EPA under the UAO already exceeds the risks 

presented to Fartown residents.  

 In addition, the EPA’s response is consistent with the legislative intent. The New Union 

legislators acknowledge through the Senate Record that the ERA is not detailed or as well 

defined as other New Union legislation. The EPA’s determinations under the UAO take the 

necessary precautions to protect Fartown residents and guarantee they are provided with “clean” 

and “healthful” water. 

 The district court’s ruling should be affirmed with regards to the decision to retain 

jurisdiction over FAWS remaining state law claims. Federal district courts have the ability to 

maintain state law claims through 28 U.S.C. § 1367(a). This law allows for federal courts to 

acquire jurisdiction over state law claims related to federal claims. The EPA has exclusive 

primary jurisdiction over decisions when the EPA has recognized a site and makes 

determinations surrounding that site. 

 The district court resolved all federal courts claims. However, the district court 

appropriately acknowledged that there are severe risks to the EPA authority if the state law 

claims are dismissed. While the federal claims have been resolved the district court has 

continued oversight with the Consent Decree. If the state law claims are divided the division can 

create confusion by having separate orders from the state courts opposed to the primary authority 

of the EPA.  

Therefore, this Court should affirm the district court’s decision to maintain the pendent 

state law claims.  
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STANDARD OF REVIEW 

The Appellant-EPA-Cross Appellee asks this Court to affirm the district court’s ruling 

that FAWS testing was unnecessary, that the EPA’s determination to reopen the Consent Decree 

and issue the UAO is valid use of authority, and that the district court should maintain 

jurisdiction over the pendent state law claims. Further, the Appellant-EPA-Cross Appellee asks 

this Court to reverse the district court’s ruling that the EPA’s determination was arbitrary, 

capricious, or contrary to law. On appeal the EPA asks this Court to review claims under 42 

U.S.C. Ch. 103 on the basis of “meaningful error of judgment.” See United States v. Cannons 

Engineering Corp., 899 F.2d 79, 84 (1st Cir. 1990).  However, when reviewing decisions made 

by agencies there is a significant amount of initial deference to be afforded to agencies. See 

United States v. Davis, 261 F.3d 1, 21 (5th Cir. 2001). Further, the EPA asks this Court to review 

the decision of the district court to retain jurisdiction over the pendent state claims under de novo 

review. Appellate courts “review questions of subject matter jurisdiction de novo.”  Dixon v. 

Coburg Dairy, Inc., 369 F.3d 811, 815-16 (4th Cir. 2004) (en banc). This standard of review 

includes questions of whether claims should be removed. W. Va. State Univ. Bd. of Governors v. 

Dow Chemical Co., 23 F.4th 288, 296-97 (4th Cir. 2022).  
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ARGUMENT 

 

I. The District Court was correct in its determination that the response costs incurred 

by FAWS are not reimbursable under CERCLA because such costs were not 

necessary for the remediation of the release of trace amounts of NAS-T into 

Fartown wells. 

 

 The United States Environmental Protection Agency (“EPA”) asks this Court to affirm 

the district court’s holding that the response costs incurred by the Fartown Association for Water 

Safety (“FAWS”) are not reimbursable because such costs were not “necessary” to remedy a 

release of hazardous substances. Under the Comprehensive Environmental Response, 

Compensation and Liability Act (“CERCLA”) A non-governmental plaintiff may only receive 

reimbursement for response costs when such costs are “necessary” and “consistent with the 

national contingency plan” (“NCP”). 42 U.S.C. §§ 9607(a)(2), (a)(4)(A)–(B). The district court 

correctly found that the costs incurred by FAWS in sampling, testing, and analyzing well water 

samples of its members’ private drinking water wells are not reimbursable as response costs 

under CERCLA because they were not “necessary.” 

For response costs incurred by a private party to be reimbursable from other potentially 

responsible parties (“PRPs”) under § 9607(a) such costs must meet five elements: 

(1) that the defendant is a “covered person” under CERCLA; (2) that a 

“release” or “threatened release” of any “hazardous substance” at the site 

in question has occurred; (3) that the release or threatened release caused 

plaintiff to incur costs; (4) that plaintiff's costs are “necessary” costs of 

response; and (5) that plaintiff's response action or cleanup was consistent 

with the NCP. 
 

Morrison Enterprises v. McShares, Inc., 302 F.3d 1127, 1135-36 (10th Cir. 2002). In this case, 

the only element at contention is whether the costs incurred by FAWS were “necessary.” The 

party moving to seek recovery of response costs bears the burden of proving necessity. United 

States v. Hardage, 982 F.2d 1436, 1442 (10th Cir.1992). 
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 There are two reasons this Court should affirm the district court’s holding. First, response 

costs are not “necessary” in the remediation of a hazardous release when they were not addressed 

to the actual cleanup efforts of such release. Ebert v. Gen. Mills, Inc., 48 F.Supp.3d 1222, 1232 

(D.Minn.2014). The Supreme Court has held that response costs are not appropriate under 

CERCLA when the efforts undertaken were done primarily to advance a private party’s interests 

and did not have a sufficient nexus to actual cleanup efforts. Key Tronic Corp. v. United States, 

511 U.S. 809, 819-21 (1994). In this case, FAWS response costs at the time they were taken 

were not sufficiently connected to actual cleanup attempts for NAS-T, and instead exhibited 

more of a “fishing” attempt to impute private costs onto other parties. 

When considering whether response costs are related to the cleanup efforts, such costs 

must be considered in light of the NCP at the time the response costs were incurred, not when 

such response cleanup actions were eventually initiated. Wickland Oil Terminals v. Asarco, Inc., 

792 F.2d 887, 891 (9th Cir.1986). 

Second, FAWS’ response costs incurred were “duplicative” of the work that had already 

been performed by Better Living Corporation (“BELCO”) and the EPA, and that duplicative 

costs are not “necessary” under CERCLA. Marcas, LLC v. Bd. of Cty. Comm'rs of St. Mary's 

Cty., 977 F.Supp.2d 487, 500–01 (D. Md. 2013). Therefore, reimbursement to FAWS is not 

appropriate. FAWS efforts were not necessary because their testing and sampling of private 

wells were duplicative in relation to the efforts already undertaken by the EPA and BELCO in 

those parties’ original responses to the hazardous pollution. 
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A. FAWS response costs were not “necessary” because there did not exist a 

substantial enough nexus between their costs and any actual cleanup of NAS-

T at the time of their response costs. 

 

For response costs to be “necessary” for the remediation of a hazardous release, there 

must exist an actual threat to human health from such release, and the response costs must 

specifically address that threat. Carson Harbor Vill., Ltd. v. Unocal Corp., 270 F.3d 863, 872 

(9th Cir. 2001); See also Young v. United States, 394 F.3d 858, 863–65 (10th Cir. 2005). Further, 

“’[s]tudies’ undertaken ‘primarily’ to advance a party's interests and that are not ‘closely tied to 

the actual cleanup’ are not recoverable, even where such costs may have ‘aided the EPA’ or 

‘affected the ultimate scope and form of the cleanup.’” Wilson Rd. Dev. Corp., 209 F. Supp. 3d. 

at 1111. Citing Key Tronic Corp., 511 U.S. at 819-21. When response costs are incurred in the 

oversight of another private party’s obligation to remediate a hazard, such costs are not 

recoverable because there does not exist a sufficient nexus between the costs and the actual 

cleanup. Black Horse Lane Assoc., L.P. v. Dow Chem. Corp., 228 F.3d 275, 298 (3d Cir. 2000). 

Finally, response costs must be considered only in light of the NCP at the time the costs were 

incurred, later NCPs should not be considered. Wickland Oil Terminals, 792 F.2d at 891.  

In determining whether response costs are “necessary” the intent behind such actions is 

not at issue, instead whether there exists a nexus between such costs and the actual cleanup of the 

hazardous release is to be considered. Young, 394 F.3d at 863. In Young, the plaintiffs bought a 

large plot of land adjacent to a superfund site and were generally aware that the EPA had 

initiated investigations and remediation efforts on that superfund site. Id. at 861. They then hired 

an environmental consulting company to conduct a survey of the property and assess potential 

risks to persons who may work on the property, the total cost being $237,273. Id. The survey 
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found hazardous substances such as lead and arsenic on their property, and the plaintiffs brought 

a CERCLA action seeking to recover response costs for these surveys. Id. at 861-62.  

The Tenth Circuit held that these response costs were not “necessary” because they “were 

not tied in any manner to the actual cleanup of the hazardous substances.” Id. at 864. The court 

reasoned that for costs to be “necessary” and therefore recoverable in such an action, they needed 

to be related to the cleanup of the site. Id. Where the response costs are not associated with 

efforts to remedy the hazardous release, such costs are not “necessary” under CERCLA where 

the EPA has already opened an investigation. See also Amoco Oil Co. v. Borden, Inc., 889 F.2d 

664, 669–70 (5th Cir.1989) (reasoning that response costs are only necessary when done “to 

contain a release threatening the public health or the environment.”). 

There did not exist a sufficient nexus between the response costs incurred by FAWS and 

any cleanup of the hazardous release of NAS-T because at the time of the costs incurred, there 

were no cleanup efforts undertaken for the water supply of Fartown beyond what had already 

been done by BELCO upstream. The testing done by FAWS is similar to the testing done in 

Young, where the plaintiffs undertook surveying of the area, but such costs were not part of any 

cleanup efforts of the hazardous waste on the plaintiff’s property. Thus, the Young court found 

the costs to not be “necessary” and therefore unrecoverable. In this case, even if FAWS costs 

were done in good faith, such costs were done at most to determine if there was a presence of 

contamination in Fartown’s water supply. Such costs were not incurred as a part of any cleanup 

effort and therefore not “necessary.” 

Even though the testing done by FAWS eventually uncovered amounts of NAS-T not 

higher than 8ppb, such eventual discoveries do not apply to the analysis of the response costs 

incurred by FAWS at the time of such costs. FAWS assumed such costs in December 2019, and 
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the EPA did not reopen the consent Decree (“CD”) until March 2021. Thus, under the facts of 

the time of costs incurred in 2019, the costs incurred were not part of any cleanup effort 

undertaken and therefore the costs were not sufficiently related to any cleanup efforts. Consistent 

with the Supreme Court in Key Tronic Corp., FAWS’ costs incurred via the testing may have 

aided the EPA in its eventual determination to reopen the CD, however, such costs are still not 

recoverable because they were not part of any actual cleanup of NAS-T. 

Further, response costs would never be appropriate in this action by FAWS because there 

never existed an amount of NAS-T in the Fartown water supply that rose higher than 8ppb. The 

Health Advisory Level (“HAL”) does not occur until levels of NAS-T reaches levels of 10ppb. 

While people can smell certain levels of NAS-T at amounts higher than 5ppb, it is not hazardous 

to their health at that level. As a result, there did not exist an “actual threat” to human health 

from this hazardous release of NAS-T. Therefore, FAWS response costs were not “necessary” 

for any relief efforts. 

Finally, allowing for the recovery of these response costs by FAWS would go against 

public policy, and create a precedent for private parties to confer costs that could be used in 

litigation upon other private parties. FAWS costs represent at most a good faith effort to 

determine the extent of a hazardous release for Fartown, but at a minimum, such costs were 

incurred to assign liability to other parties for such release. There exist other remedies for such 

hazardous releases resulting in harm, the purpose of response cost recovery under CERCLA is to 

promote efficient cleanup of harmed areas, not to arm plaintiffs with a method to recoup 

litigation expenses and to oversee another party’s obligation to clean up a release. 
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B. FAWS response costs should not be reimbursed because their monitoring 

and sampling of Fartown wells were duplicative of the efforts the EPA and 

BELCO already undertook, and therefore FAWS remediation efforts were 

not necessary. 

 

Even if there is a sufficient nexus between the costs incurred in the monitoring and 

sampling of wells by FAWS and the remediation and cleanup efforts of NAS-T, this Court 

should find the response costs incurred by FAWS to be duplicative of the efforts engaged in by 

BELCO and the EPA. 

 When response costs are found to be duplicative, such costs are not “necessary” and 

therefore are not reimbursable. Marcas, 977 F.Supp.2d at 500–01. Response costs are not 

generally recoverable by a private party after the EPA has initiated an investigation into a matter 

because they are considered duplicative. Hardage, 982 F.2d at 1447- 48. Additionally, it is not 

important why a private entity decided to undertake a cleanup project, but only if it was 

necessary, thereby duplicative response efforts would not be necessary for remediation 

regardless of the reason why they were undertaken. See Cadillac Fairview/Cal., Inc. v. Dow 

Chem. Co., 840 F.2d 691, 695 (9th Cir.1988).  

Response actions are considered to be duplicative when they occur at the same time or 

after the EPA engages in its own investigations of a hazardous release. Louisiana-Pac. Corp. v. 

Beazer Materials & Servs., Inc., 811 F. Supp. 1421, 1425 (E.D. Cal. 1993). Where the EPA has 

informed the third party that it is engaging in an investigation, any further actions engaged by the 

third party concerning the matter under investigation by the EPA are classified as duplicative and 

therefore not “necessary” under CERCLA. Id. In Louisiana-Pac Corp., the plaintiffs were a 

private third party seeking to recover response costs from PLPs after pentachlorophenol was 

dumped into the water by another third party, Beazer Materials. Id. at 1423. The EPA opened an 

investigation into the dumping of this toxin into the water and informed the plaintiffs of such an 
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investigation. Id at 1423, 25. Upon receiving this notification, the plaintiffs also engaged in their 

investigation. Id.  

The court held that the plaintiffs were not entitled to reimbursement of response costs by 

Beazer because the investigation that the plaintiffs engaged in occurred after they were given 

notice by the EPA of the EPA’s investigation on the matter. Id. at 1425. The court reasoned that 

the plaintiffs appeared to act in good faith regarding their investigation and had legitimate 

reasons to engage in their investigation. Id. However, their actions were nonetheless duplicative 

once they received notice that the EPA was conducting its investigation. Id. at 1246. The court 

noted that to hold otherwise would give third parties discretion to potentially “pass those 

increased costs on to third parties without notice or consent,” which may even “… violat[e] the 

statutory requirement that remedial costs be cost-effective.” Id. citing 42 U.S.C. § 9605(a)(7); 

See also Wilson Rd. Dev. Corp. v. Fronabarger Concreters, Inc., 209 F. Supp. 3d 1093, 1115 

(E.D. Mo. 2016) (holding that where response actions are only done to determine whether 

contamination existed, not to such costs were duplicative of tests already done by the EPA). 

Similar to the plaintiff in Louisiana-Pac Corp., FAWS is a private entity seeking to 

recover response costs for costs incurred after being on notice of an EPA investigation. The EPA 

in this case, along with BELCO, undertook efforts to remediate the hazardous release of the 

chemical NAS-T. During these efforts, BELCO continuously monitored wells in the affected 

area, and only on two occasions detected trace amounts of NAS-T in testing wells near Fartown. 

While BELCO was undertaking these monitoring efforts, they were also engaging in affirmative 

actions to remove NAS-T from the water supply. While on notice of such efforts, FAWS pursued 

its own well sampling and monitoring in Fartown, not unlike that undertaken by BELCO nearby. 
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As a result, FAWS actions are duplicative of the efforts undertaken by BELCO and the EPA 

because the sampling and testing that was done mirrored the efforts taken by BELCO. 

Additionally, the sampling and testing done by FAWS were done only to determine if 

there were hazardous chemicals in Fartown’s water supply. When such costs are incurred only to 

determine whether contaminants existed, they are not appropriately recoverable under CERCLA. 

Thus, FAWS costs are not reimbursable because they did nothing more than discover amounts of 

NAS-T in the Fartown water supply. Even if there was a good faith basis for such testing, that 

some residents of Fartown stated the water smelled “off,” that is not an element of a claim under 

CERCLA. All that is considered is whether such costs incurred were necessary. In light of 

FAWS being on notice of EPA and BELCO’s investigation and remediation efforts, FAWS’ 

costs were not necessary because they were duplicative of those efforts. 

For the foregoing reasons FAWS response costs incurred, while possibly done in good 

faith, were duplicative of the actions already being undertaken by BELCO and the EPA, and 

therefore should not be reimbursable.  

II. The District Court was correct in finding that the ERA was an ARAR and thus 

properly held that the EPA could reopen the consent decree. 

 

The EPA asks this Court to affirm the district court’s holding that the New Union 

Environmental Rights Amendment (“ERA”) constituted a new Applicable or Relevant and 

Appropriate Requirement (“ARAR”) under CERCLA thus allowing the EPA to reopen the 

consent decree (“CD”) with BELCO. The ERA was an ARAR because it satisfies all four of the 

elements for an ARAR to be valid under, US v. Akzo Coating of Am., 949 F.2d 1409, 1440 (6th 

Cir. 1991). The four elements for a state environmental standard to constitute an ARAR are that 

the statute must be: (1) properly promulgated, (2) more stringent than federal standards, (3) 

legally applicable or relevant and appropriate, and (4) timely identified. Id. The language, 
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purpose, and intent of the ERA makes it clear that it constitutes an ARAR, if it could not be 

implemented as an ARAR the statute would serve no purpose. 

  Only the status of the ERA as an ARAR is at issue in this case. It is not in contention 

whether it would be permissible for the EPA to reopen the CD if the ERA is found to be an 

ARAR. All parties agree that if the ERA is an ARAR, the EPA would have the legal capacity to 

reopen the CD and issue the UAO. Additionally, only the first three elements of the ERA being a 

valid ARAR are at issue; no contention was made that the timely identified requirement was not 

met. 

A. The ERA was properly promulgated because it is generally applicable and 

legally enforceable. 

 

When a state passes a statute that is generally applicable and legally enforceable, the 

statute is properly promulgated for the purposes of determining an ARAR. Akzo, 949 F.2d. at 

1440 citing 40 C.F.R. § 300.400(g)(4). Such state statutes are generally applicable when they are 

imposed “on all citizens of a particular state.” Id. at 1440-41. Additionally, a statute is not overly 

vague and therefore enforceable when it contains “sufficient definiteness” that an ordinary 

person would be able to understand what conduct is prohibited. Kolender v. Lawson, 461 U.S. 

352, 357, 103 S.Ct. 1855, 1858, 75 L.Ed.2d 903 (1983); see also Colten v. Kentucky, 407 U.S. 

104, 92 S.Ct. 1953, 32 L.Ed.2d 584 (1972). Finally, a state statute is not legally enforceable if 

the enactment would lead to arbitrary or discriminatory enforcement. Id.  

A state statute is properly promulgated when it is generally applicable and is reasonably 

able to be understood by an ordinary person. Akzo, 949 F.2d. at 1441. In Akzo, the Sixth Circuit 

found that a Michigan state Anti-Degradation law was properly promulgated because it was 

generally applicable and not unconstitutionally vague which would have made it unenforceable. 

Id. The language of that statute stated that no person could “directly or indirectly to discharge 
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into the waters of the state any substance which is or may become injurious to the public health, 

safety, or welfare…” Id. The court held that the language was specific enough that the ordinary 

person would understand that they could not discharge pollutants into water sources that would 

potentially be harmful to other humans. Id. The court also noted that the EPA’s publications on 

ARARs recognize that general goals can be enforceable as ARARs even without any specific 

standards so long as the statute is enforceable. Id. at 1442 citing National Oil and Hazardous 

Substances Pollution Contingency Plan, 55 Fed.Reg. 8666, 8746 (Mar. 8, 1990). 

The ERA was properly promulgated because it was adopted through the legislature under 

the appropriate procedure, the statute is generally applicable to everyone in New Union, and it 

provides sufficient guidance that the ordinary person would understand what conduct is 

prohibited. First, N.U. CONST. art. I, § 7, was passed by way of the New Union legislature with 

seventy-one percent of votes going in favor of the statute, it reads: 

Each and every person of this State has a fundamental right to 

clean air and clean water and to a healthful environment free from 

contaminants and pollutants caused by humans. 

 

Such language also makes it abundantly clear that the statute is generally applicable because it 

applies to all persons living in the state of New Union. The statute forbids the pollution and 

contamination of the air and water by any person.  

 This language is similar to the language analyzed by the sixth circuit in Akzo, where the 

court found that an ordinary person would understand that they could not dump pollutants into 

water sources that may be harmful to humans. In this case, the statute makes it clear that a person 

should not pollute or contaminate water sources or the air with human-made pollutants. While 

this statute is broad in scope, it still seeks to accomplish a general goal that is would be 

enforceable and understood by the ordinary person. To hold that this statute is not an ARAR 
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would render it useless, which would be directly against the interest of the majority of the 

population of New Union who voted for this act. 

B. The ERA is more stringent than federal standards because grants a 

fundamental right to the people of New Union and is specific in its regard to 

preventing pollution “caused by humans.” 

 

A state statute is “more stringent” than federal standards when it is broader in scope than 

federal standards. Akzo, 949 F.2d. at 1443. Additionally, if no federal ARAR exists for a 

chemical, location, or action, but there does exist a state law as an ARAR, that state ARAR is 

considered to be more stringent than the federal standards. Id.  

The Court in Akzo, found that the Michigan law in question was more stringent than 

federal standards, particularly in relation to the federal Safe Drinking Water Act (“SDWA”), 42 

U.S.C. § 300g–1(a)(2), because the Michigan law was broader in its coverage. Id. 1443-44. The 

court noted that the SDWA applied only to drinking water sources, whereas the Michigan law 

pertained to all water sources, making its scope broader. Id. The court also found that the 

Michigan law required stricter cleanup requirements than did the SDWA, which added to its 

finding that the law was more stringent. Id. Finally, the court reasoned that state ARARs can be 

viewed in relation to specific sites in contrast to the federal NCP, where the state law is more 

applicable to a local sight than the federal NCP might be. See id. at 1444. 

Similar to the facts of Akzo, the applicable federal standard that must be compared in this 

case to the ERA is also the SDWA as the contamination in question arises regarding the drinking 

water for Fartown. While the ERA does not explicitly talk about NAS-T, it broadly encompasses 

all pollutants “caused by humans” which would include NAS-T in that definition. The legislative 

history regarding the ERA makes it very clear that the state of New Union had this precise 

circumstance in mind while drafting the bill stating: 
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That is to say, if there is any substance or contaminant that is not currently 

regulated, and it is discovered at some point in the future to cause some 

type of harm, to us, to our children, to our environment, then this 

amendment would fill that gap and help to ensure that no one suffers until 

such a time as a law is passed to encompass that scenario or substance. 

 

Senate Report, p. 6. Therein, this amendment specifically does address the situations that arise 

where a novel toxin is introduced to the water supply, and that the community of New Union has 

a fundamental right to be free of these new toxins as well. NAS-T is precisely that, a novel 

pollutant that does not exist elsewhere, and is controlled by the ERA in that sense.  

 The ERA is broader in scope than the federal regulations in the sense that it grants the 

people of New Union the right to be free of all human-made pollutants in the water and air. This 

is more encompassing than the SDWA which only applies to drinking water sources. At the same 

time, however, the ERA also considers with specificity that there is the potential for new types of 

pollutants that do not have legislation to govern the toxins. The discourse behind the ERA shows 

that this law specifically addresses those circumstances as well, further making it more stringent 

than the federal guidelines and NCP. 

 Finally, if the ERA was not interpreted as an ARAR, it would lose its purpose. As the 

district court correctly pointed out, to not interpret the ERA as an ARAR would unjustly take 

away the will of the people of New Union who voted for this law. The legislative history makes 

clear that it was intended to be self-executing and to establish a fundamental right to clean air 

and water for the people of this state. Senate Report, p. 6. The legislative history also makes 

clear that this was enacted to give power to the citizens of New Union and hold their local 

governments accountable for infringements upon unclean air or water. Senate Report, p. 5. The 

law meets its stringency requirement where such goals are evident and thought out for the 

communities the act is designed for.  
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C. The ERA is relevant and appropriate to the NAS-T release because it 

addressed all situations of human-made pollutants that are both known and 

novel. 

 

For a potential ARAR to meet the “relevant and appropriate” requirement it must meet 

the criteria set out in 40 C.F.R. § 300.5.  

“Relevant and appropriate” requirements are “those cleanup standards, 

standards of control, and other substantive requirements, criteria, or 

limitations promulgated under federal environmental or state 

environmental or facility siting laws that, while not ‘applicable’ to a 

hazardous substance, pollutant, contaminant, remedial action, location, or 

other circumstance at a CERCLA site, address problems or situations 

sufficiently similar to those encountered at the CERCLA site that their use 

is well suited to the particular site.” 

 

40 C.F.R. § 300.5. Moreover, in determining whether a potential ARAR meets this requirement, 

certain factors may be considered including, the “environmental media, the type of substance, 

and the objective of the potential ARAR.” Akzo, 949 F.2d. at 1446. Such factors are “relevant” if 

they pertain to the site in question in the case. Id.  

 A potential ARAR is “relevant and appropriate” when the law's scope pertains to the 

site's conditions at issue. Id. Returning to the facts of Akzo, the Michigan statute was found to be 

“relevant and appropriate” because its anti-degradation law pertained to the site at issue. Id. The 

law stated  

It shall be unlawful for any persons directly or indirectly to discharge into 

the waters of the state any substance which is or may become injurious to 

the public health, safety, or welfare; or which is or may become injurious 

to domestic, commercial, industrial, agricultural, recreational, or other 

uses which are being or may be made of such waters....” 

 

Id. at 1440. The sixth circuit analyzed this portion of the statute and found that it met 

multiple factors of relevancy including, the type of environmental media (groundwater), 

the type of substance (material that is injurious to the public), and the objective of the 

proposed ARAR (protecting aquifers from degradation). Id. the court held that when 
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these factors were met by the law, it was sufficiently relevant and appropriate to be an 

ARAR. Id. at 1446-47. 

In this case, the language of the ERA meets all of the same factors the court in Akzo 

analyzed, and therefore should also be found to be “relevant and appropriate” just as the anti-

degradation law in Michigan was. The form of environmental media in this case applies to any 

form of water. Specifically, the water table in and around Fartown is the site in question in this 

case, and the ERA contains broad enough language that encompasses that by way of the terms 

“clean water” and “healthful environment.” N.U. CONST. art. I, § 7. Second, the type of 

substance referred to in the ERA is “contaminants” and “pollutants caused by humans” which 

applies directly to the site in question here, as NAS-T was a pollutant to the water supply that 

was created by and caused by humans. Finally, the proposed objective of the ERA is to establish 

a “fundamental right to clean air and clean water” for every person in New Union. Thus, all of 

the same factors are presently addressed in this case. 

Moreover, the ERA is relevant and appropriate here because the issue of NAS-T being 

released is precisely the type of reason for this statute. It is clear in the legislative history that 

part of the goal was to take a proactive approach against future pollutants that are unique and 

novel, and which did not yet have official legislation to control hazardous releases. The ERA 

steps in for an interim period to ensure the people of New Union a fundamental right to clean 

water and air, while more specific legislation or remedies may be passed regarding new types of 

human-made pollutants. If nothing else, the ERA is the most specific concerning new substances, 

which is precisely what is occurring at the site in question in Fartown. 
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III. The district court erred by determining that the EPA’s determination was 

arbitrary, capricious, or contrary to law because BELCO is already remediating the 

site and the EPA’s required response requires action below the level of hazard equal 

to that response. 

 

 The EPA should be awarded substantial deference unless the agency is clearly and 

obviously unreasonable. The EPA determined a CleanStripping filtration system is required in 

FAWS where wells report NAS-T levels are at or above 10 ppb, bottled water is required for 

wells reporting at or above 5 ppb, and that no action is required for wells reporting lower than 5 

ppb. R. at 6-7. While 42 U.S.C. § 9621 (d)(2)(A)(ii) requires that remedial actions attain ARARs 

“at a minimum,” the EPA’s required action for ppb level 5 meet the ERA requirements and 

standard for cleanup.  The standards that the EPA has put in place under the UAO are justified 

behind the risk factors of the contaminants.  

Congress under CERCLA has provided the EPA the power to make decisions and control 

plans for remediation and cleanup of contaminated sites. Under the APA, the EPA’s UAO, a 

court “will reverse an EPA action if it is ‘arbitrary, capricious, an abuse of discretion, or 

otherwise not in accordance with law.’” Int’l Fabricare Inst. v. United States E.P.A., 972 F.2d 

384, 389 (D.C, Cir. 1992)(quoting 5 U.S.C. § 706(2)(A)). Further, courts should give 

“particularly strong” deference “when the EPA is evaluating scientific data within its technical 

expertise.” Id. at 389.  

It is well established that the agencies are awarded deference, but the district court did not 

extend proper deference to the EPA under the “arbitrary, capricious standard, or otherwise not in 

accordance with law.” 5 U.S.C. § 706(2)(A). A court should only overrule an agency’s decision 

if it is clearly unreasonable. The EPA determined the required measures based on numerous 

factors, including the risks posed to the citizens of FAWS. While the EPA’s required treatment 
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based on each ppb can result in exposure to NAS-T, the risk level does not warrant BELCO to 

implement CleanStripping for every FAWS well that tests positive for NAS-T. 

The district court erred in interrupting the undefined and ambiguous language of the 

ERA. The EPA’s policy lives up to the standards of clean within the New Union’s legislative 

intent and does not leave the New Union citizens violated under the ERA as an ARAR. The New 

Union legislator had extensive talks focusing on how the ERA would expand the meaning of 

“clean” and the policies that the EPA has put in place uphold the rights of the affected residents 

of New Union.  

The determination made by the district court that the ERA requires no NAS-T is against 

the legislative intent, reasonable measures, and prior deferential decisions by courts to the EPA. 

This court should reverse the decision of the district court that the EPA’s decision was not 

arbitrary, capricious and contrary to the law. 

A. The EPA’s decision not to require CleanStripping filtration systems in all 

wells that test positive for NAS-T is not arbitrary, capricious, or contrary to 

law because the remedies put in place protect Fartown’s citizens from harm 

and the EPA should be awarded deference.  

 

The EPA required actions for every ppb level of NAS-T found in Fartown wells meets 

the standards for required action under the ERA as an ARAR. A court reviewing the decisions of 

the EPA should only reverse if the EPA’s decisions are clearly unreasonable and lead to 

unsatisfactory remedies. Int’l Fabricare Inst., 972 F.2d at 389. The Supreme Court would 

“uphold a decision of less than ideal clarity if the agency’s path may reasonably be discerned.” 

Bowman Transp. Inc. v. Arkansas-Best Freight System, Inc., 419 U.S. 281, 286 (1974).  

Further, when courts review an agency decision, they should consider the following: 

An agency rule would be arbitrary and capricious if the agency has 

relied on factors which Congress has not intended it to consider, 

entirely failed to consider an important aspect of the problem, 
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offered an explanation for its decision that runs counter to the 

evidence before the agency, or is so implausible that it could not be 

ascribed to a different in view or the product of agency expertise. 

 

Motor Vehicle Mfrs. Ass’n of United States, Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 

43 (1983). The EPA’s decision would be contrary to the law if under the same review it did not 

meet the standard described by statute. The EPA under CERCLA is required to meet at a 

minimum any requirements under any ARAR. 42 U.S.C. § 9621 (d)(2)(A)(ii) . The ERA for 

reasons stated above qualifies as a valid ARAR. 

The district court erred by ordering CleanStripping for all wells that test positive for 

NAS-T. The EPA’s required response for recorded ppb of NAS-T meets the requirements under 

the ERA. The EPA requires no response for wells that test below 5 ppb. R. at 6. The UAO that 

the EPA ordered is sufficient protection measures and follows science to keep Fartown residents 

safe and be in compliance with the ERA.  

The EPA followed science to protect the health and safety of Fartown residents. The EPA 

adopted a HAL in 1995 for NAS-T. Id. at 3. The studies that the NAS-T HAL adopted after 

indicated that NAS-T is a probable carcinogen at high concentrations. The HAL is not to have 

human consumption above NAS-T 10 ppb. Id. Water containing 10 ppb of NAS-T would be 

considered contaminated water. Water containing at or above 5 ppb of NAS-T can be detected by 

the human nose with a sour or stale smell. Id. While at 5 ppb NAS-T is detectable it does not 

cause harm or risk to people who consume it.  

In addition, the EPA has an understanding of the safety precautions that are needed to 

protect Fartown and live up to the standards of the ERA. The HAL that requires not drinking 

water with 10 ppb or more of NAS-T has a large margin of error in case the hazardous amount is 

lower than expected. Id. The EPA has a reasonable basis for the requirements required at each 
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level of detected ppb of NAS-T in Fartown. The EPA understands the risks and makes feasible 

requirements to protect the citizens of Fartown. 

Further, the EPA requires that BALCO provide monthly bottled drinking water for any 

wells that test at or above 5 ppb of NAS-T. This requirement takes extra precautions to prevent 

wells with noticeable amounts of NAS-T from consuming the water. The EPA’s HAL which 

provides for extra caution states that drinking water is probably hazardous with consumption of 

drinking water above 10 ppb. This requirement to provide drinking water for wells detecting at 

or more than 5 ppb is not arbitrary, capricious, or contrary to law. 

The EPA’s UAO requires BELCO to pay for the installation of CleanStripping filtration 

systems in all wells that report above 10 ppb of NAS-T. Id.  The level of 10 ppb of NAS-T in 

reported well water would fall within the HAL for Fartown citizens not to drink while there is 

nothing showing it is harmful to come into contact with. The EPA’s requirements take adequate 

protections and measurements to result in valid solutions to the contamination caused by 

BELCO.  

The EPA are the experts surrounding the science behind the contamination. There is 

strong precedent showing that EPA determinations must be given deference unless the solution 

suggested is arbitrary, capricious, or contrary to law. The EPA determined that requiring monthly 

bottled drinking water was appropriate for 5 ppb. The EPA’s requirement is based on facts and 

science for what levels would cause potential harm. The EPA’s requirements take extra 

precautions to protect citizens below the HAL recommendations for ppb of 10, which would 

warrant use of the CleanStripping filtration system.  

However, the CleanStripping filtration system is not warranted for all levels of detection 

of NAS-T as the district court ordered. The EPA has just and scientific reasoning behind the 



   BRIEF 15 NON MEASURING 

29 
 

requirements put in place for each level of detection of NAS-T in Fartown wells. It has been well 

established that agency decisions should be upheld even if they are less than ideal as long as the 

agency has a reasonable explanation for the conclusion it reached. Bowman Transp. Inc., 419 

U.S. at 286. The EPA’s decision and requirements at each detection level follow reasonable 

explanations and precautions to meet levels of safety for Fartown citizens.  

Therefore, the district court erred by overruling the UAO of the EPA to require all wells 

in Fartown that show detectable levels of NAS-T to be equipped with a CleanStripping filtration 

system when the EPA has a reasonable basis for reaching a structured base response. 

B. The district court erred because the ERA’s use of the words “clean” and 

“healthful” are ambiguous language and the legislative intent behind the 

statute is consistent with the EPA’s requirements under the UAO. 

 

When reviewing a statute or constitutional amendment’s interpretation if the point at 

issue is unambiguous, the process ends with the unambiguous meaning. State v. United States 

Environmental Protection Agency, 983 F.3d 826, 836 (5th Cir. 2020). However, if a statute is 

ambiguous the court must “ask if the agency’s interpretation is ‘based on a permissible 

construction of the statute.’” Id. at 836 (quoting Chevron U.S.A., Inc. NRDC, 467 U.S. 837, 843 

(1984)). The interpretation of the EPA’s decision with issuing the UAO is consistent with the 

ERA. 

The EPA properly made determinations based on the protections of the ERA which are 

based on a scientific position of safety and health. The language of the New Union ERA states: 

Each and every person of this State has a fundamental right to 

clean air and clean water and to a healthful environment free from 

contaminants and pollutants caused by humans. 

 

N.U. CONST. art 1, § 7. The New Union legislator did not define the terms of “clean” and 

“healthful” within the constitutional amendment. There is nothing within the record to indicate 
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that those terms have been defined within the New Union constitution nor by any judicial action 

by state courts.  

 Further, there is a lack of clarity surrounding the meaning and standard that is created 

under the ERA. The meaning of “clean” and “healthful” are ambiguous as they could be 

interpreted to require different things. The EPA has created the required action with increased 

responsibility correlating to higher levels of ppb and greater risk to New Union citizens.  

The EPA’s determination is based on permissible construction of the statute. The New 

Union legislature did not provide clarification or a clear standard that must be attained. 

Therefore, this court should interpret the statute as ambiguous.  

The ERA is ambiguous, and this court should turn to statutory interpretation for reference 

as to the standard that is required to uphold the rights that New Union citizens have under the 

ERA. The EPA’s determination is based on a permissible construction of the statute and 

supported by legislators’ concerns and comments before passing the amendment. In the 

Senators’ discussion, it was noted that “it doesn’t have any detail.” Senate Record at 4. The 

amendment was provided little detail and left ambiguous. The Senators continued to define the 

language of “clean” within the amendment as “you should be able to consume water through 

your public water supply without any harm.” Id. However, it doesn’t mean “that the water is free 

of any or all substances besides H2O.” Id. Further, the water “should not harm you.” Id.  

In addition, while discussing the ERA, the Senators defined “healthful” as “it will do no 

harm to consume that water.” Id. at 5. The definitions that the New Union Senators applied to the 

ERA before voting on the amendment are consistent with the EPA’s UAO. The EPA has put in 

place tiered responses for wells with varying levels of NAS-T. The required response per ppb 

level is cautious to provide protection and guarantee that the water will not cause harm. 
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The studies surrounding NAS-T show that it is a probable carcinogen when ppb levels are 

consumed above 10 ppb. Health and safety are important to the EPA and requires CleanStripping 

filtration systems be installed for all Fartown wells that report above 10 ppb. The EPA requires 

bottled drinking water be provided to all wells that report 5 or more ppb. The orders issued under 

the UAO are within the permissible instruction of the ERA because the EPA is protecting the 

health and safety of Fartown residents by making sure they have clean water. The wells that 

report 5 ppb are given monthly drinking water when studies suggest that it would still not do 

harm and be in line with the ERA. 

The EPA has taken the requirements of the ERA as a mandatory consideration when 

issuing requirements under the UAO. The response by the EPA follows the definitions and intent 

of the New Union legislature by making sure that all residents have drinking water that does not 

cause harm or risk of harm.  

However, the legislator did say that the water should be “free of contamination or 

pollution caused by humans that would make water unhealthful or harmful to consume.” Id. 

Further, the New Union legislator said that the water should not be “something that poisons you, 

that causes disease or convulsion, that is the opposite.” The EPA’s UAO protects the same thing 

that the ERA requires, and the EPA follows the intent of the legislature when passing the 

amendment. While the water is not free of human made chemicals, the EPA has reduced 

exposure risk and taken extra precaution to prevent all harm from wells that test positive with 

NAS-T. 

Therefore, this Court should overrule the district court because the EPA should be 

awarded deference and operated within the permissible construction of the statute. 
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IV. This Court should affirm the district court’s ruling in retaining pendent jurisdiction 

over the remaining state law claims to maintain consistency and efficiency because 

the state law claims are not novel, and the parties have a substantial interest in 

maintaining the current case.  

  

 This Court should affirm the lower court because even though the federal claims have 

been resolved it is important the claims remain in the federal district court for consistency. 

Federal courts have “supplemental jurisdiction over all other claims that are so related to claims 

in the action within such original jurisdiction that they form part of the same case or controversy 

under Article III of the United States Constitution.” 28 U.S.C. § 1367(a). The district court 

resolved all federal claims and the courts should not make “[n]eedless decisions of state law 

should be avoided both as a matter of comity and to promote justice between the parties, by 

procuring for them a surer-footed reading of applicable law.” United Mine Workers of Am. v. 

Gibbs, 383 U.S. 715, 726 (1966). There is a general policy for courts to dismiss pendent claims 

after all federal claims have been resolved.  

 However, the decision to dismiss pendent claims is entirely discretionary. Id. There are 

discretionary measures that warrant not dismissing pendent claims. Therefore,  

the general rule is that, when all federal-law claims are dismissed 

before trial, the pendent claims should be left to the state courts. 

But there are three well-recognized exceptions to this general rule. 

A district court should have a good reason for retaining jurisdiction 

and therefore should make a finding as to the balance of judicial 

economy, convenience, fairness and comity to justify retention. 

 

Wright v. Assoc. Ins. Co. Inc. 29 F.3d 1244, 1252 (7th Cir. 1994). There are valid discretionary 

reasons for courts to retain pendent claims. In addition, “Section 113(b) of CERCLA confers on 

the federal district courts ‘exclusive original jurisdiction over all controversies arising under 
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[CERCLA].’” W. Vir. State Univ. Bd. of Governors v. Dow Chemical Co., 23 F.4th 288, 309 

(2022) (quoting 42 U.S.C. § 9613(b)). 

The district court correctly ruled to retain the pendent claims. While the federal claims 

have been resolved under the district court’s ruling, the state claims still affect federal issues. 

FAWS has sought a temporary restraining order which if issued could affect the EPA’s 

determinations and complicate litigation between the EPA’s determinations and state court 

orders. There is a strong importance for the federal district court to retain the pendent state law 

claims. 

Further, the federal district court maintaining the pendent state law claims would be in 

the interest of justice, judicial economy, and fairness. The district court has resolved the federal 

claims and there are only state tort and nuisance claims remaining. The district court still has 

ongoing authority over the BELCO action with the CD agreed between BELCO and the EPA. 

In addition, if the state law claims are removed to state court, it could complicate 

litigation by having a state judicial order for BELCO to act contrary to the EPA’s decision and 

primary jurisdiction surrounding the NAS-T contamination. The EPA has exclusive jurisdiction 

surrounding recognized claims. The EPA has already issued a UAO for BELCO to fulfil. If the 

state law claims are dismissed, it can become complicated by having multiple orders when the 

EPA’s determinations and federal district courts have original jurisdiction surrounding these 

issues. The EPA is maintaining oversight surrounding the site. The district court is embedded 

within this case and dismissing the claims would put a strain on judicial resources, fairness, and 

clarity. 

Further, FAWS addresses that expert testimony would still be required for damages. The 

district court is familiar with this case and maintains oversight with the CD. FAWS would not 
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suffer maintaining the state law claims in federal court. There is no complex issue of state law 

within this case that needs to be resolved. The district court maintaining jurisdiction of the state 

law claims supports judicial economy by not having duplicative procedures and discovery.  

However, it is well established that judicial economy cannot be the only reason for 

maintaining pendent claims. The district court would not be maintaining the state law claims 

solely for judicial economy but also guaranteeing that all orders are consistent with the CD and 

further EPA oversight.  

Therefore, this Court should affirm the district court’s ruling to maintain the state law 

claims. 
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CONCLUSION 

 Therefore, this Court should affirm that BELCO does not have to reimburse FAWS for 

their response costs brought under CERCLA; that EPA’s determination to reopen the Consent 

Decree and issue the UAO because the ERA was a valid ARAR was proper; and that the 

remaining state law claims should remain under the federal district court’s jurisdiction are 

proper. Finally, this Court should reverse the ruling that requires the installation of 

CleanStripping technology on Fartown wells. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  


