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JURISDICTIONAL STATEMENT 

This case involves an appeal of an interlocutory order from the United States District Court 

for the District of New Union. The district court had original jurisdiction over the CERCLA claims 

under U.S.C. § 1331 and supplemental jurisdiction under U.S.C. § 1367(a) over FAWS’ state law 

tort claims. The court also had subject matter jurisdiction under U.S.C. § 702 (appeals concerning 

agency action) over the Environmental Protection Agency’s (“EPA”) actions. The United States 

Court of Appeals for the Twelfth Circuit has jurisdiction to review this appeal under U.S.C. § 1292 

which provides the courts of appeals with jurisdiction over interlocutory orders from the district 

courts.  

STATEMENT OF ISSUES PRESENTED 

1. Did the District Court err when it determined that costs incurred by FAWS in sampling, 

testing and analyzing well water samples of its members’ private drinking water wells are 

not reimbursable as response costs under CERCLA? 

2. Did the District Court err when it upheld EPA’s determination that the ERA constitutes an 

ARAR, and, accordingly finding that EPA’s reopening the Consent Decree based on that 

ARA and ordering further remedial action in the UAO was proper? 

3. Did the District Court err when it vacated as arbitrary, capricious or contrary to law EPA’s 

determination that BELCO is not required to install filtration systems in Fartown despite 

the existence of the ERA? 

4. Did the District Court err in retaining jurisdiction over FAWS’ remaining state law tort 

claims after resolving the federal claims? 
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STATEMENT OF THE CASE 

A. Factual Background 

The Better Living Corporation (“BELCO”), patented an inexpensive and durable sealant 

coating trademarked as “Lockseal.” R. at 5. Lockseal is made by combining two chemicals, a 

powdered non-toxic activation agent and liquid NAS-T. Id. BELCO manufactured NAS-T at a 

factory (the “Facility'' or “Site”) in the town of Centerburg, in the state of New Union. Id. at 6. 

Production lasted from 1973 through 1998, at which point the Centerburg facility was closed. 

BELCO retained ownership of the facility for storage and training activities. Id. 

Situated about two miles to the south of Centerburg is a small rural community, Fartown. 

Id. at 5. Centerburg and Fartown are hydrologically connected by the Sandstone Aquifer, which 

sits beneath the surface of both towns. Id. Centerburg receives its tap water from the Centerburg 

Water Supply (“CWS''). Id. CWS pumps water from the Sandstone Aquifer and treats it before 

distributing it to Centerburgers. Id. Fartownians are not connected to CWS and instead utilize 

private water wells to pump directly from the Sandstone Aquifer. Id. 

EPA adopted a Health Advisory Level (“HAL”) for NAS-T. Id. at 6. The HAL incorporates 

a significant margin of error to ensure that human health and welfare is protected. Id. EPA 

determined that NAS-T is safe in drinking water up to ten parts per billion (“ppb”). Id. However, 

the human nose can detect NAS-T at a concentration of five ppb. Id. Beginning in 2013, 

Centerburgers lodged a complaint with the Centerburg County Department of Health (“DOH”), 

claiming that their water began to smell “off.” Id. DOH tested the water in Centerburg and 

determined that it contained concentrations of NAS-T at levels above the HAL. Id. Shortly 

thereafter, BELCO began voluntarily supplying Centerburgers with bottled water while 

investigation of the contamination was underway. Id. The New Union Department of Natural 
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Resources (“DNR'') referred the investigation and remediation to the United States Environmental 

Protection Agency (“EPA”). Id. 

EPA and BELCO entered into an agreement whereby BELCO agreed to continue to 

provide bottled drinking water to Centerburgers and to investigate the cause and extent of the 

NAS-T contamination. Id. BELCO determined that the source of the contamination was its facility, 

which had allowed NAS-T to enter the groundwater, creating a plume of NAS-T in the Sandstone 

Aquifer. Id. Under EPA oversight, BELCO investigated the extent of the plume, installing three 

successive lines of monitoring wells progressively further from Centerburg and closer to Fartown. 

The final five wells were installed just a half mile north (and uphill) from Fartown. Id. at 7. The 

final wells showed no traces of NAS-T, accordingly EPA did not direct BELCO to install any 

additional wells. Id. After the investigation, BELCO drafted a remedial investigation and 

feasibility study (RI/FS). The RI/FS determined that treating the NAS-T plume in the Sandstone 

Aquifer was not feasible because it would take decades to accomplish and cost over $45 million. 

Id. EPA brought a cost recovery claim against BELCO (the “BELCO Action”). Id. Upon which 

EPA and BELCO immediately entered into a Consent Decree (“CD”) to execute EPA’s planned 

cleanup. Id. The district court approved of the CD. Id. No citizens of Centerburg or Fartown 

objected to the RI/FS, EPA plan, or CD. Id. 

Upon completion of the cleanup, EPA would be required to issue BELCO a Certificate of 

Completion (“COC”). Id. The CD is clear that EPA is not permitted to order BELCO to further 

remediate the Site without “reopening” the CD. Id. The CD states that the consent decree can only 

be reopened: 
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1. Where new information not previously available or known to EPA is 

revealed, showing that the clean-up plan is no longer protective of human 

health or the environment; or 

2. Where new, more stringent Regulatory Standards are established that the 

clean-up plan does not satisfy. 

CD, § 13.3. The CD defines Regulatory Standards to include “applicable or relevant and 

appropriate requirements under CERCLA (“ARARs”).” CD, § 1.12. 

Pursuant to the CD, BELCO (1) installed a water filtration system known as CleanStripping 

to remove NAS-T at the CWS public water well; (2) excavated soils contaminated with NAS-T 

from the old BELCO facility; and (3) conducted monthly sampling of the monitoring wells 

installed during the initial investigation. Id. Up until the present day BELCO has taken monthly 

samples from the monitoring wells. Aside from two detections of low levels of NAS-T (five and 

six ppb) there have been no anomalous readings from the wells. Id. at 8. Accordingly, EPA issued 

BELCO the COC. Id. 

A subset of Fartownians submitted testimony that they noticed that the water from their 

private wells began to smell “off.” Id. The Fartown Association for Water Safety (“FAWS”) 

petitioned DOH to sample and test their drinking water. Id. DOH tested private drinking wells in 

Fartown, but did not detect any trace of NAS-T. Id. Unsatisfied with the results, FAWS petitioned 

EPA to conduct further testing. Id. Citing the lack of detectable contamination in both the BELCO 

monthly tests and DOH tests, EPA declined. Id. FAWS proceeded to retain Central Laboratories, 

Inc. (“Central Labs”) to test their private wells. Id. Central Labs took 225 samples, 120 showed no 

detectable levels of NAS-T, 51 showed concentrations of one to four ppb NAS-T, and 54 had 

detections of NAS-T in the five to eight ppb range. Id. FAWS again petitioned EPA to reopen the 
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CD. Id. EPA declined to reopen the CD because of the low levels of NAS-T detected and the 

limited reopener provision of the CD. Id. FAWS paid Central Labs $21,500 for the testing and 

analysis. Id. 

On November 3, 2020, New Union passed the Environmental Rights Amendment to the 

State of New Union Constitution (“ERA”). The ERA reads: 

Each and every person of this State shall have a fundamental right to clean air and 

clean water and to a healthful environment free from contaminants and pollutants 

caused by humans. 

N.U. CONST. Art. I, § 7. In January 2021, EPA wrote to DNR asking whether it considered the 

ERA to constitute an ARAR for CERCLA purposes. Id. at 9. In February 2021, DNR responded 

that “EPA should identify the ERA as an ARAR where it provides guidance consistent with 

CERCLA and where it is not inconsistent with any state or federal regulations (emphasis added).” 

Id. New Union does not have any regulations concerning ARARs. Id. 

On March 20, 2021, citing the 2020 Central Labs results and the passage of the ERA, EPA 

re-opened the CD and ordered BELCO to supply bottled water to Fartownians whose wells tested 

positive for NAS-T and to begin monitoring wells in Fartown. Id. BELCO responded that the EPA 

did not have the legal right to reopen the CD because the ERA did not constitute an ARAR. Id. 

Over BELCO’s objection, EPA issued a Unilateral Administrative Order (UAO), directing 

BELCO to: 

1. Sample 50 private wells in Fartown, selected by EPA, each month 

2. For any well where sampling shows NAS-T concentrations between 5 ppb 

and 10 ppb, supply such households with sufficient monthly bottled water 

for each resident until testing reveals levels of 4 ppb or lower. 



 

6 
 

3. For any well where sampling shows NAS-T concentrations exceeding 10 

ppb, install CleanStripping filtration on the well. 

UAO, § 3.2. BELCO refused to comply with the UAO. Id. at 10. On July 7, 2020 EPA began 

supplying water to Fartownians whose wells tested positive for NAS-T in excess of five ppb and 

began monitoring Fartown’s wells through monthly sampling. Id. EPA’s recent sampling yielded 

55% of samples showing no detectable levels of NAS-T, 25% of samples in the one to four ppb 

range, and 20% in the five to eight ppb range. Id. No wells have tested above eight ppb. Id. This 

means only 20% of wells sampled are eligible to receive bottled water from the EPA. 80% of 

samples have either no amount of NAS-T, or levels of NAS-T that would be undetectable by the 

user. 100% of samples would be deemed safe under the HAL set by DOH. 

B. Procedural History 

On August 2, 2021, EPA made a motion in the BELCO Action to recover costs incurred in 

Fartown and for penalties associated with BELCO’s violation of the UAO. Id. 

On August 30, 2021, FAWS filed an action against BELCO in the District Court for the 

District of New Union. Id. FAWS asks the court to order BELCO to: (1) pay the $21,500 it incurred 

in response costs for investigating the spread of the NAS-T plume; (2) install CleanStripping on 

each of their private wells that tests positive for NAS-T; (3) remediate the Sandstone Aquifer; (4) 

pay damages of loss of enjoyment of their property and diminished property value; and (5) pay 

punitive damages. In addition to the CERCLA claims, FAWS seeks relief under state tort law for 

negligence and private nuisance. Id. 

The district court exercised original jurisdiction over the CERCLA claim under 28 U.S.C. 

§ 1331 and supplemental jurisdiction over the associated state law claims under 28 U.S.C. § 1367. 

Id. At the parties’ joint request, the district court consolidated the BELCO Action and FAWS 
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Action. The combined cases were heard in the United States District Court for the District of New 

Union. Id. The district court granted summary judgment in favor of BELCO with respect to the 

reimbursement of FAWS’ response costs; in favor of the EPA with respect to its determination to 

reopen the CD; in favor of FAWS as to vacating EPA’s decision not to require installation of 

CleanStripping technology on Fartown’s wells; and denied FAWS’ motion to dismiss the 

remaining state tort law claims. Id. at 18. 

SUMMARY OF THE ARGUMENT 

FAWS cannot recover response costs for their investigation because they failed to 

adequately demonstrate that their costs were necessary and consistent with the NCP. In order for 

a response cost to be necessary and consistent with the NCP there must be a nexus between the 

costs incurred and an actual cleanup. Additionally, courts have determined that response costs 

cannot be duplicative of actions already taken by other potentially responsible parties or the 

government. Neither of these conditions are met. Here, FAWS performed its investigation after 

the actual cleanup was complete, as evidenced by EPA’s issuance of the COC. Additionally, 

FAWS’ investigation was the third in a string of similar investigations into the extent of the NAS-

T plume. Therefore, FAWS’ response costs are not recoverable. 

The ERA does not constitute an ARAR under CERCLA because it does not meet the 

requirements that it be properly promulgated, more stringent than federal standards, or that it is 

legally applicable or relevant and appropriate. The ERA is not properly promulgated because its 

terms are unconstitutionally vague, such that average citizens would constantly run afoul of its 

provisions inadvertently and enforcement would be arbitrary for lack of a clear standard. The ERA 

is no more stringent than federal standards because its terms don’t provide anything that isn’t 
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already encapsulated by requirements of the NCP regulations. Lastly, the ERA is not applicable or 

relevant and appropriate given that it does not specifically address any of the contaminants, 

remedial actions, locations, or other circumstances at issue in this case. As such, the ERA should 

not be considered an ARAR under CERCLA. 

The EPA’s decision not to require BELCO to install CleanStripping on every well that 

detected any contamination was not arbitrary and capricious because EPA’s decision was based 

on a well-reasoned review of the facts as well as its experience and expertise. Arbitrary and 

capricious review is highly deferential to the agency and the court is not empowered to substitute 

its judgment for that of the agency.  Unfortunately, that is exactly what happened in the lower 

court. EPA considered the impacts NAS-T would have on human health and the environment, as 

evidenced by their requirement that BELCO only install CleanStripping on wells that tested above 

the HAL. EPA also considered the costs associated with alternatives such as cleaning up the 

Sandstone Aquifer. They made the well-reasoned determination to require expensive measures 

only where a measurable threat to human health existed. Yet, the lower court’s inquiry substituted 

its own views on workability based on their interpretation of the ERA without due deference for 

EPA’s practical experience in cleaning up superfund sites. Accordingly, EPA’s decision not to 

require CleanStripping to be put on every well that detects NAS-T deserves deference and was not 

arbitrary and capricious. 

Federal courts can exercise supplemental jurisdiction over state law claims that form a part 

of the case or controversy. FAWS’ state law claims are a part of the larger controversy surrounding 

their CERCLA claims. Continued exercise of jurisdiction is warranted because the Gibbs factors 

of judicial economy, convenience, fairness, and comity all favor retaining jurisdiction. 

Additionally, the court would have no reasons to decline supplemental jurisdiction because this 
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case does not present a novel issue of state law, the state law claims don’t predominate over the 

federal claims, the resolution of the federal claims still share the factual background of the state 

claims, and no other exceptional circumstances exist. As such, this court is the appropriate forum 

to decide FAWS’ state law claims. 

ARGUMENT 

I. FAWS’ investigation is not tied to an actual cleanup and is duplicative of prior 
investigations performed by BELCO and DOH, therefore FAWS is not entitled to 
response costs. 

Whether FAWS’ response costs were necessary is a mixed question of law and fact. G.J. 

Leasing Co. v. Union Elec. Co., 54 F.3d 379, 386 (7th Cir. 1995). Thus, the issue must be reviewed 

de novo. Franklin Cnty. Convention Facilities Auth. v. Am. Premier Underwriters, Inc., 240 F.3d 

534, 541 (6th Cir. 2001). 

A non-governmental plaintiff must show that  “[a]ny person who accepts or accepted any 

hazardous substances for transport to disposal or treatment facilities . . . or sites selected by such 

a person, from which there is a release . . . which causes the incurrence of response costs . . . shall 

be liable for . . . any other necessary costs of response incurred by any other person consistent with 

the national contingency plan.” 42 U.S.C. § 9607(a)(4)(B) (emphasis added). Circuit courts have 

determined that “a response cost is only ‘necessary’ if the cost is closely tied to the actual cleanup 

of hazardous releases.”. Young v. United States, 394 F. 3d 858, 863 (10th Cir. 2005).1 To be 

 
1 See also Ellis v. Gallatin Steel Co., 390 F.3d 461, 482 (6th Cir. 2004) (explaining only work that 
is “closely tied” to the actual cleanup of contaminated property may constitute a response cost); 
Gussack Realty Co. v. Xerox Corp., 224 F.3d 85, 92 (2d Cir. 2000) (explaining a necessary cost of 
response must be incurred in remedying a site); Amoco Oil Co. v. Borden, Inc., 889 F.2d 664, 669-
70 (5th Cir. 1989) (explaining that “[t]o justifiably incur response costs, one necessarily must have 
acted to contain a release threatening the public health or the environment.”). 
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consistent with the NCP the cleanup must be in “substantial compliance” with regulations [40 

C.F.R. § 300.700(c)(5) – (6)] and result in a “CERCLA-quality cleanup” [40 C.F.R. § 

300.700(c)(3)(i)]. Franklin Cnty. Convention Facilities Auth. 240 F.3d at 543. Generally, the party 

seeking cost recovery, bears the burden of proving necessity and consistency with the NCP. 

Louisiana-Pacific Corp. v. Beazer Materials & Servs., Inc., 811 F. Supp. 1421, 1425 (E.D. Cal. 

1993) (citing United States v. Hardage, 982 F.2d 1436, 1442 (10th Cir. 1992)).  

In the present case, BELCO disputes that FAWS’ incurrence of response costs was 

necessary and consistent with the NCP for two reasons. The first is that courts have understood 

both necessity and consistency with the NCP to require an actual cleanup and not merely 

preparation for litigation. There is no indication that FAWS has taken any steps to clean up the 

property, only that they have used their investigation to prepare for this action. Second, for the 

response costs to be necessary, courts have required the actions of interested parties to not be 

duplicative of those already performed by the polluting party or the government. FAWS’ 

investigation was duplicative of the investigation already performed by BELCO (with EPA 

oversight) and DOH. Thus, FAWS is not entitled to recover response costs from its investigation. 

A. FAWS’ investigation is not a recoverable response cost because it is not tied to 
an actual cleanup as required under CERCLA. 

The Supreme Court addressed the question of response costs in Key Tronic Corp. v. United 

States, 511 U.S. 809 (1994). The Supreme Court held that “monitoring costs must be ‘closely tied 

to the actual cleanup’ to be recoverable under CERCLA.”. Wilson Road Dev’t Corp. v. 

Fronabarger Concretes, Inc., 209 F.Supp.3d 1093, 1113 (E.D. Mo. 2016) (citing Key Tronic Corp, 

511 U.S. at 819-20). The Supreme Court has held that litigation costs are only recoverable when 

their incurrence “significantly benefit[s] the entire cleanup effort and serv[es] a statutory purpose 
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apart from the reallocation of costs.”. Key Tronic, 511 U.S. at 820. In Key Tronic that meant that 

response costs of investigating and identifying unknown PRPs were recoverable as supporting 

overall cleanup efforts, but investigations undertaken primarily to advance a party’s interests and 

that were not closely tied to the actual cleanup were not recoverable, even when such costs may 

have aided EPA or affected the scope of the cleanup. Id. This principle has led various courts to 

deny recovery for response costs when the costs are associated with an investigation that is not 

adequately tied to a cleanup.  

The Tenth Circuit considered the case of a landowner who purchased property adjacent to 

a superfund site. Young, 394 F. 3d at 860. The plaintiff landowner hired an environmental 

consultant to conduct a site investigation. Id. at 861. The landowner did not take any action to 

contain the alleged release of, or cleanup, the hazardous substances on their property. Id. at 861-

62. The court noted that the costs incurred by the plaintiff were “‘classic examples’ of preliminary 

steps taken in response to the discovery of a release . . . such as site investigation, soil sampling, 

and risk assessment.” Id. at 864. Yet, the court determined that because no further action was taken, 

the “costs were not tied in any manner to the actual cleanup of hazardous releases.” Id. As such, 

the landowners' cost recovery claim failed. Id. at 865.  

Admittedly, there are a number of cases that do not address the “necessary” requirement 

of CERCLA § 107 in the same way. In Forest Park National Bank & Trust v. Ditchfield  the court 

describes Seventh Circuit common law on the subject. Forest Park National Bank & Trust v. 

Ditchfield, 881 F.Supp.2d 949 (N.D. Ill. 2012). The court describes the “necessary” requirement 

as preventing plaintiffs from charging the expense of a property upgrade to defendants by 

undertaking significant costs to completely eliminate any contamination when more modest 

measures would make the site safe. Id. at 977 (citing G.J. Leasing Co., Inc. 54 F.3d at 386). In 
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other words, the necessary requirement requires only a cost-benefit analysis to ensure that the 

plaintiff is not merely trying to improve their property at the defendant’s expense. 

While the court below mainly focuses on the ‘necessary’ requirement of CERCLA § 107, 

it is worth noting that the requirement is necessity and consisten[cy] with the national contingency 

plan.” 42 U.S.C. § 9607(a)(4). Consistency with the NCP requires that the action, evaluated as a 

whole, be “in substantial compliance with applicable requirements [in 40 C.F.R § 300.700(c)(5) - 

(6)] (which is not in dispute here), and result in a CERCLA-quality cleanup.” 40 C.F.R. § 

300.700(c)(3)(i). In Walnut Creek Manor, LLC v. Mayhew Center, the Northern District of 

California addressed whether an investigation could by itself be considered consistent with the 

NCP. Walnut Creek Manor, LLC v. Mayhew Ctr., 622 F.Supp.2d 918 (N.D. Ca. April 16, 2009). 

The court determined that it could not. Id. at 931. In Walnut Creek the plaintiff performed a soil 

investigation on their own property as well as the defendant’s. Id. at 923. When the plaintiff sued 

the defendant for response costs under CERCLA the court determined that “[b]y merely 

performing a few investigations of a hazardous site, [plaintiff] has not ‘substantially complied’ 

with the entirety of the NCP . . . because a CERCLA-quality cleanup has not even begun, [plaintiff] 

cannot carry its burden to show that its efforts have ‘resulted in a CERCLA-quality cleanup.’” Id. 

at 930 - 31.  

BELCO investigated the extent of the NAS-T plume from its facility. R. at 7. Based on the 

investigation, BELCO’s RI/SF recommended that the plume not be remediated, only that BELCO 

remediate the original area of the contamination, install a filtration system on Centerburg’s CWS, 

and continue to monitor the plume at its established wells. Id. BELCO completed these actions 

and was issued the COC from EPA. Id. at 8. FAWS submitted testimony that their private wells 

began to occasionally smell “off.” Id. At FAWS’ request, DOH tested wells in Fartown. Id. No 
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NAS-T contamination was detected. Id. Unsatisfied, FAWS retained Central Labs to test their 

private wells. Id. FAWS brought this action against BELCO for payment of the costs it incurred 

retaining Central Labs to investigate the spread of the NAS-T plume. Id. at. 10. FAWS also argues 

in its action that BELCO must install CleanStripping on the private wells that have tested positive 

for NAS-T, regardless of concentration, and remediate the Sandstone Aquifer. Id. In its UAO, EPA 

only sought to require BELCO to test the wells in Fartown and to provide Fartownians whose 

wells detected NAS-T (in a concentration of five to ten ppb), with bottled water. Id. at 9. There is 

no indication that FAWS has taken any individual actions to clean up the plume, other than to 

investigate its spread. 

There is no indication that FAWS undertook their investigation in tandem with a cleanup, 

instead FAWS performed the investigation in preparation for litigation. Unfortunately for FAWS, 

efforts to rehabilitate the site had already concluded by the time they had begun their investigation. 

R. at 8. FAWS rebuttal to this argument in the lower court is merely “even if EPA ultimately may 

not have ordered remediation prior to the adoption of the ERA, its members had a right to know 

about exposure levels, and hence its own investigation was necessary and reasonable.” Id. at 12. 

BELCO disagrees that this fact sheds any light on whether FAWS should be reimbursed for 

response costs it incurred after a cleanup had already been completed. Because the cleanup was 

complete when FAWS’ performed its investigation, FAWS’ investigation is inadequately tied to a 

cleanup. 

The present case is most analogous to Young. FAWS, just like the plaintiff in Young, did 

not institute a cleanup, but instead investigated the spread of the NAS-T plume and then instituted 

this case to demand a cleanup. Even if this court were to apply the alternative methodology of the 

Seventh Circuit, the FAWS Action would still fail. The Seventh Circuit cost-benefit analysis would 
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not be met because FAWS only sought to perform the investigation as a means of forcing BELCO 

to install CleanStripping technology and thereby improve their property. This property upgrade is 

not the most modest means of making the property safe, as evidenced by EPA’s decision to merely 

provide water and wait for natural attenuation. Furthermore, even if the FAWS’ actions were 

considered necessary, it would not be consistent with the NCP. Just as in Walnut Creek Manor “a 

CERCLA-quality cleanup has not even begun,” therefore it cannot be assessed whether FAWS’ 

(nonexistent) cleanup complies with the NCP. Walnut Creek Manor, LLC, 622 F.Supp.2d at 930. 

Therefore the FAWS investigation has no clean-up to tie itself to, and is inconsistent with the NCP. 

Therefore, response costs would be inappropriate. 

Because there is no actual cleanup and FAWS has merely performed their investigation in 

preparation for litigation for their own benefit, they cannot recover response costs. This case is 

most similar to Young, which held that an investigation without being tied to an actual cleanup, is 

not necessary for the purpose of recovering response costs. Here, it is undisputed that there was no 

attempt by the plaintiff to cleanup the site. FAWS only performed this investigation for the purpose 

of initiating litigation against EPA and BELCO to alter a prior consent decree that they did not 

believe was adequately protective of their interests. Even under the Seventh Circuit’s slightly 

different standard, FAWS’ claim would still fail because installing CleanStripping is not the most 

modest means of ensuring safety. Lastly, even if the FAWS investigation is deemed necessary, it 

is not consistent with the NCP, because it will not lead to a CERCLA-quality cleanup. Because 

FAWS’ response costs are unnecessary and inconsistent with the NCP, they are not recoverable 

under CERCLA.  
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B. FAWS’ investigation is not a necessary response cost because it was 
duplicative of BELCO and DOH’s prior investigations, thereby making it 
unrecoverable under CERCLA. 

Even if this court were to hold that there was an actual cleanup, this court would still be 

unable to award response costs to FAWS, because the costs incurred are duplicative of those 

already incurred by BELCO (as overseen by EPA) and DOH. For response costs to be necessary 

they cannot be duplicative of actions already taken by the responsible party. See Louisiana-Pacific 

Corp. v. Beazer Materials & Services, Inc., 811 F.Supp. 1421 (E.D. Ca. 1993). This has led some 

courts to establish a per se rule that  “investigative costs incurred by a private party after the EPA 

has initiated a remedial investigation, unless authorized by the EPA, are ‘duplicative’ and therefore 

not recoverable.” Id. at 1425 (citing U.S. v. Hardage, 750 F.Supp. at 1447-48); See also United 

States v. Iron Mountain Mines, Inc., 987 F.Supp. 1263, 1272 (N.D. Cal. Apr. 16, 2009). 

Conversely, the Sixth Circuit has held that “investigatory activities are not unreasonable and 

therefore not necessary merely because they duplicate studies that the alleged polluter has already 

performed.”. Village of Milford v. K-H Holding Corp., 390 F.3d 926, 935 (6th Cir. 2004). 

Courts outside New Union have considered this issue extensively. The Eastern District of 

California analyzed a situation where the EPA had begun investigating contamination occurring 

between two adjacent properties; when the owner of one of the aforementioned properties, 

Louisiana-Pacific, undertook its own investigation and attempted to charge the PRP with response 

costs. Louisiana-Pacific Corp., 811 F. Supp. at 1423. The Court determined that this was not 

appropriate because EPA had already notified Louisiana-Pacific of its investigation, and any 

further investigation was presumptively invalid without EPA’s approval. Id. at 1425. More 

recently, the Northern District of Indiana considered a similar case whereby EPA had performed 

investigations at a superfund site for years, but the plaintiff, Rolan, sought to perform an 
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investigation to double-check EPA’s findings. Rolan v. Atlantic Richfield Co., 2019 WL 5429075 

at *2-5 (N.D. Ind. Oct. 22, 2019). Notably, EPA “had already performed a remedial investigation, 

performed a feasibility study, issued a proposed plan for remediation, and issued a record of 

decision.” Id. at 8. Here too, the Court found that the plaintiff was not entitled to response costs. 

Id. at 9. 

BELCO concluded its investigation and was issued its COC long before FAWS began its 

investigation into the NAS-T plume. R. at 8. The BELCO investigation was supervised by the 

EPA. Id. at 7. FAWS requested DOH perform another investigation. Id. at 8. DOH performed an 

investigation of wells in Fartown, but uncovered no NAS-T contamination. Id. Unsatisfied, FAWS 

petitioned EPA to order BELCO to perform further testing in Fartown. Id. EPA refused. Id. 

Determined to find contamination, FAWS performed substantially the same study as DOH, but 

testing more wells and taking more samples. Id. FAWS uncovered trace amounts of NAS-T in a 

number of Fartown wells. Id. FAWS sought to recover its investigatory costs from BELCO as a 

response cost. Id. at 7. 

In the present case, FAWS cannot recover its costs for investigation because the costs are 

duplicative of the investigations already performed by BELCO, as overseen by the EPA, and DOH. 

The purpose of the BELCO investigation was to discern the extent of the plume, this was the same 

purpose as the FAWS investigation. While it’s true that the BELCO investigation tested wells 

approximately half a mile north of the wells that FAWS tested, the DOH investigation tested wells 

in exactly the same vicinity as the later FAWS investigation. Thus, FAWS’ investigation is 

duplicative of the prior investigations.  
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This case is most akin to Louisiana-Pacific and Rolan. In both cases an extensive 

investigation had already been performed when the plaintiff initiated their investigation and the 

court properly decided that the plaintiffs could not recover response costs given that their 

investigation was duplicative. The exact same fact pattern is present here, and the result should be 

the same. It is likely that FAWS will cite to the Sixth Circuit’s holding in Village of Milford, that 

a duplicative investigation does not inherently make an action unnecessary. However, this would 

be misleading. Village of Milford dealt with an initial investigation put on by the polluting party 

with government oversight. Village of Milford, 390 F.3d at 935. In that regard it is similar to the 

investigation performed by BELCO, but is distinguishable from the additional investigation 

performed by DOH. The Sixth Circuit placed emphasis on the fact that the polluting party “used 

its studies to deny responsibility for the contamination of Milford’s wells,” and that lent credence 

to the need for additional investigation. Id. DOH would have no such incentive. Thus, this action 

is more similar to Louisiana-Pacific and Rolan than it is to Village of Milford. Accordingly, 

response costs should not be awarded. 

Furthermore, there are good public policy reasons as to why FAWS should not succeed on 

its claim. If this court were to award response costs for FAWS, the third investigation in a string 

of similar (in DOH’s case, almost identical) investigations, businesses would be left to wonder if 

there was any limit on the number and scope of necessary investigations that could count as 

response costs. This would have repercussions in the business world, which rely on certainty to 

calculate the possible costs of production. The foreseeable result would be higher costs in the 

marketplace for goods, as businesses seek to internalize the risk of what their costs may be if they 

are held liable for an indeterminate number of investigations. Another result would be more 

litigation to determine where the buck stops. Clearly Congress intended the word ‘necessary’ to 
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have some effect, the erosion of its meaning would have echoes for other statutes that use the term 

as a limiting principle. Thus, judicial economy also favors a bright line rule. In this case, that rule 

should be that the term ‘necessary’ bars duplicative investigations from being recoverable as 

response costs. 

At the time of FAWS’ investigation, their investigation was duplicative of investigations 

performed by BELCO (and supervised by the EPA) as well as DOH. Courts have consistently held 

that response costs are not to be recovered when the costs incurred are duplicative. While there are 

some cases that counsel against automatically holding that a duplicative investigation is not worthy 

of response cost reimbursement, those cases are distinguishable because the defendants in that case 

handled the investigation without significant government involvement. There was significant 

government involvement here.  Additionally, there is no evidence that the FAWS investigation 

would have added in any way to the cleanup effort, as is required for response costs to be 

recovered. Furthermore, there are sound public policy reasons to deny recovery in this case. 

Therefore, the FAWS investigation was not necessary and response costs cannot be recovered. 

II. The ERA does not meet the statutory requirements to be considered an ARAR and 
therefore the trial court erred as a matter of law in upholding the EPA’s 
determination. 

 

New Union’s ERA is not an ARAR for CERCLA purposes because it fails three of the four 

requirements specified by law. A state’s environmental standard does not constitute a state ARAR 

to which the remedy must comply if it is not: (1) properly promulgated, (2) more stringent than 

federal standards, (3) legally applicable or relevant and appropriate, and (4) timely identified. U.S. 

v. Akzo Coating of Am., 949 F.2d 1409, 1440 (6th Cir. 1991); see also 42 U.S.C. § 9621(d). If the 
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ERA fails any single requirement then it cannot be considered an ARAR and this Court should 

reverse the trial court’s order recognizing it as one.  

A. The ERA is improperly promulgated because it is overbroad in violation of the 
due process clause, thus precluding the ERA from being an ARAR. 

 
Recognizing New Union’s ERA as an ARAR would allow the EPA to reopen the Consent 

Decree and require further remedial action. R. at 7. Federal courts have expressed great hesitation 

in disturbing mutually agreed upon terms stating that a court “should not later modify [a consent] 

decree by interposing terms not agreed to by the parties or not included in the language of the 

decree.” Harris v. City of Philadelphia, 137 F.3d 209, 212 (3d Cir.1998). See also Bellevue Manor 

Assoc. v. United States, 165 F.3d 1249, 1253 (9th Cir.1999). The EPA seeks to reopen the mutually 

agreed upon Consent Decree and require additional activity by BELCO, not originally agreed to 

by the parties. R. at 7. The EPA has failed to convincingly demonstrate that the ERA is an ARAR. 

The ERA cannot be an ARAR because it was not properly promulgated. The term “properly 

promulgated” has been defined as a measure “imposed by state legislative bodies and regulations 

developed by state agencies that are of general applicability and are legally enforceable.” Akzo 

Coating of Am., 949 F.2d at 1440. The “void-for-vaguness doctrine requires that a penal statute 

define the criminal offense with sufficient definiteness that ordinary people can understand what 

conduct is prohibited and in a manner that does not encourage arbitrary and discriminatory 

enforcement.” Kolender v. Lawson, 461 U.S. 352, 357 (1983).  

A state’s constitutional amendment, such as the ERA, is subject to requirements of the due 

process clause of the United States Constitution, as described in Kolender. See Hall v. Progress 

Pig, Inc., 610 N.W.2d 420, 432 (Neb. 2000). The due process clause requires that state 

constitutional amendments provide (1) adequate notice to citizens and (2) adequate standards to 
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prevent arbitrary enforcement. Id. New Union’s ERA fails both of these requirements and is 

therefore unenforceable.  

The court in Kolender v. Lawson instructs that a standard is unconstitutionally vague if it 

is not drafted with “sufficient definiteness that ordinary people can understand what conduct is 

prohibited and in a manner that does not encourage arbitrary and discriminatory enforcement.” 

Kolender, 461 U.S. at 357. In Kolender, the court analyzed a statute that required individuals to 

present proper identification to officers on the street if the officer believed that the individual is 

“suspicious.” Id. The court held that the statue was unconstitutionally vague because terms like 

“suspicious” were up for interpretation and did not define a standard. Id.  

In this case, as in Kolender, the ERA is an overbroad measure using vague and undefined 

language that can be enforced against parties without proper notice of what conduct is forbidden. 

Id. at 1860. The ERA reads: 

Each and every person of this State shall have a fundamental right to clean air and 
clean water and to a healthful environment free from contaminants and pollutants 
caused by humans. N.U. Const. art. I, § 7.  

 
 Terms such as “clean air/water” and “healthful environment” are unaccompanied by any 

other guiding law, either regulatory, legislative or judicial. The ERA could just as easily be 

enforced against a person who accidentally drops their antacids into someone else's drinking water 

as against a corporation dumping toxic waste into a city’s water supply. There is nothing in the 

ERA that precludes the former interpretation. The antacids could constitute a human caused 

pollutant that renders the water not “clean” under the ERA. Given that the ERA could be enforced 

arbitrarily and the citizens of New Union are provided no notice of what constitutes punishable 

conduct, the ERA is legally unenforceable as a matter of law and is therefore not properly 

promulgated as an ARAR.  
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B. The ERA is not more stringent than federal standards because it mirrors the 
first criteria to be considered in remedial cleanup actions under the NCP thus 
precluding the ERA from being an ARAR. 

 
 The ERA also fails the second requirement to be an ARAR because it is not more stringent 

than federal standards. The EPA is required to consider the criteria set out in the national 

contingency plan when issuing its cleanup plan, the first criteria of which is the “overall protection 

of human health and the environment.” 40 C.F.R. § 300.430(e)(9)(iii). The court in Ohio v. EPA, 

held that consideration of the overall protection of human health is a threshold requirement of 

remedial clean up plans. State of Ohio v. U.S. E.P.A., 997 F.2d 1520, 1531 (D.C. Cir. 1993). Each 

plan must meet the threshold requirements in order to be considered. Id.  

The ERA essentially mirrors the NCP’s threshold requirements. The clean up plan under 

CERCLA must consider the “overall protection of human health and the environment” which 

guarantees that the plan adopted would ensure a healthful environment. Id. The wording of the 

ERA and the NCP’s factor requirements indicates the shared goal that both measures aim toward. 

“Healthful environment” in the ERA and “human health and environment” each provide for the 

rights of those who may be impacted by the actions of a remediating party. See Id.; N.U. Const. 

art. I, § 7.  

FAWS has argued that the ERA is more stringent than federal requirements because it is 

covering an unregulated hazardous material “caused by humans” at the Site (NAS-T). R. at 14. 

This argument is unfounded because the language of NCP requires even unregulated materials to 

be considered in the language of overall “human health and the environment.” 40 C.F.R. § 

300.430(e)(9)(iii). The language of the NCP requires that hazardous material be considered and 

therefore regulated in determining cleanup plans under CERCLA. Id. Because the NCP applies to 

NAS-T, and the ERA is not more stringent, FAWS’ argument fails. 
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Both the ERA and the NCP criteria guarantee the same rights to affected parties, therefore 

ERA as a state measure cannot be considered more stringent that the NCP as a federal regulation 

for ARAR purposes. The ERA fails the second requirement to be an ARAR.  

C. The ERA is not legally applicable or relevant and appropriate because it does 
not specifically address a hazard or location thus precluding the ERA from 
being an ARAR. 

Finally, the ERA is overly broad such that it is not legally applicable or relevant and 

appropriate. The court in Franklin County Convention Facilities Authority v. American Premier 

Underwriters directed that “although CERCLA does not define ARARs, it requires that remedial 

actions result in a level of cleanup that at least meets the legally applicable or otherwise relevant 

and appropriate federal (or stricter state) requirements.” Franklin Cnty. Convention Facilities 

Auth, 240 F.3d at 544. The court further noted that the NCP does define “applicable requirements” 

as: 

those cleanup standards, standards of control, and other substantive requirements, 
criteria, or limitations promulgated under federal environmental or state 
environmental or facility siting laws that specifically address a hazardous 
substance, pollutant, contaminant, remedial action, location, or other circumstance 
found at a CERCLA site. Id. (citing 40 C.F.R. § 300.5) (emphasis added).  
 
The key language of the statute is “specifically address.” Id. The ERA is an overly 

broad grant of environmental protections that does not specifically address any substance 

or location. Given the court’s instruction on what the identifiers of an ARAR are, the ERA 

is incongruent with the court’s holding because it is overly broad and does not specifically 

address hazards or locations.  

Similarly, the  ERA is not “relevant or appropriate” because it does not “address 

problems or situations sufficiently similar to those encountered at the CERCLA site such 

that their use is well suited to the particular site.” Id. The situation and problems at the 
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CERCLA site, the BELCO facility in this case, require a measurable standard if further 

remediation is to be compelled under the CD. R. at 7. BELCO has already engaged in 

significant cleanup activity and ensured that all drinking water is safe for human 

consumption. R. at 6, 9. As the courts have noted their reticence to disturb settled mutually 

agreed upon terms, the ERA simply does not rise to the level of an ARAR that would justify 

compelling further action from BELCO. See e.g., Bellevue Manor Assoc. v. United States, 

165 F.3d 1249, 1253 (9th Cir.1999).  

The ERA, while perhaps noble and worthwhile as a concept, absent some further 

legislative or regulatory action by New Union to define “clean” or “healthful,” does not 

actually provide any “measurable” standard for any specific situation, including the 

remediation at issue here. Should this Court find that the ERA fails any of the requirements 

laid out in Akzo Coating, the ERA cannot be found to be an ARAR and the Consent Decree 

cannot be reopened.  

III. Deference to the EPA’s reasonable determination requires that the UAO be upheld 
in its entirety. 

A. The EPA’s decision to not require the installation of CleanStripping 
technology was based on a well-reasoned review of the facts and must be 
upheld as a matter of law.  

Notwithstanding the EPA’s conclusion that the ERA is an ARAR, the trial court did not 

grant sufficient deference to the EPA’s determination that BELCO is not required to install 

filtration systems in Fartown and erred in striking it down. The EPA’s determinations under 

CERCLA require judicial deference and will survive challenges as arbitrary and capricious if a 

rational connection can be drawn between the facts and the EPA’s judgment.  Motor Vehicle Mfrs. 

Ass'n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 41 (1983). The Supreme Court 

has held that “the scope of review under the ‘arbitrary and capricious standard is narrow and a 
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court is not to substitute its judgment for that of the agency.” Id. It would be contrary to law to 

compel BELCO to install filters when there is no evidence that the water in Fartown is harmful to 

humans. R. at 16. 

Deference requires that the UAO be upheld as written. Supreme Court precedent is 

instructive as to how deferential to agency action a court should be under an arbitrary and 

capricious challenge. In State Farm, the court held that an agency’s determination will be upheld 

if the “agency’s path may be reasonably discerned.” Motor Vehicle Mfrs. Ass'n of U.S., Inc. v. 

State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 37 (1983).  In ADEC v. EPA the court further 

instructed that it would hold in favor of the EPA even though its position was “composed with less 

than ideal clarity.” Alaska Dep't of Env't Conservation v. E.P.A., 540 U.S. 461, 465 (2004). 

In this case, the EPA has demonstrated a reasonable connection between the facts and its 

decision not to mandate BELCO install filters on private wells in Fartown.  The UAO requires 

BELCO to install CleanStripping on wells that test above ten ppb, which is the HAL standard. R. 

at 9. The EPA declined to require CleanStripping for every well that detected NAS-T on the 

grounds that FAWS’ 2019 results and EPA’s own sampling results found no wells in Fartown 

testing above the HAL for NAS-T. Id. This Court may “reasonably discern” the EPA’s decision, 

given that it was based on the safe testing levels in Fartown and the cost that would be associated 

with installing CleanStripping on every private well in Fartown. The EPA’s decision falls well 

within the boundary of “rational connection” between facts and judgment. State Farm Mut. Auto. 

Ins. Co., 463 U.S. at 37.  

Further, cost is another well-reasoned justification for upholding the EPA’s decision not to 

require filters on every private residence in Fartown. Installing the CleanStripping technology 
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could cost as much as $4,500 per household. R. at 16. This cost should rightly be weighed against 

the fact that FAWS has provided no evidence that the water is harmful in drinking, let alone other 

household activities. Id. Despite FAWS’ construction of the ERA, there is nothing that precludes 

the “clean water” provisions in the amendment from being interpreted to mean “non-hazardous” 

which is a standard every well in Fartown meets. R. at 8. In fact, the legislative history supports 

this interpretation, the sponsor of the ERA, Mr. Wright, went so far as to say “‘[c]lean’ certainly 

means healthful to human beings . . . ‘[h]ealthful’ means that it will do no harm to consume.” Add. 

at 5. While legislative history can be precarious evidence, it lends some weight to the notion that 

even those who drafted the ERA understood it only to protect human health, a standard that was 

met (and exceeded) by the EPA’s decision to provide water rather than to require CleanStripping.2 

Given the agency’s rational consideration of all of the relevant factors such as cost and the 

safe levels that resulted from testing, it is evident that the trial court replaced the judgment of the 

agency with its own and therefore acted in error. State Farm Mut. Auto. Ins. Co., 463 U.S. at 41.  

B. The EPA’s interpretation of the ERA must be granted deference as a matter 
of law because of its experience and expertise.  

As argued above, the ERA cannot be an ARAR because it fails the criteria enumerated by 

the courts, however, were it an ARAR, the EPA’s interpretation of how the ERA is applied is the 

controlling interpretation. The Supreme Court has made clear that the opinions and interpretations 

of administering agencies constitute “a body of experience and informed judgment to which courts 

and litigants may properly resort for guidance.” Skidmore v. Swift & Co., 323 U.S. 134, 139 (1944). 

 
2 To FAWS’ potential argument that the smell of the water is itself a harm (which would only 
affect 20% of wells tested by the EPA), the legislative history also addresses this, Mr. Harrison 
asked whether landfill smell would be addressed through the ERA, to which Mr. Wright responded 
“[the ERA] does not alter their right, either proactively or in a regressive way.” Add. at 5. As such, 
this argument that the smell is a new harm created by the ERA, is unavailing. 
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The court will accord deference to an administrative agency's interpretation of a statute or 

regulation if such interpretation is not clearly contrary to the “plain and sensible meaning” of the 

statute or regulation. Hart v. McLucas, 535 F.2d 516, 520 (9th Cir. 1976). Interpreting the ERA 

according to its “sensible meaning” for CERCLA purposes requires the expertise and experience 

of the EPA. Id.  

The Tenth Circuit held that generally, a court will affirm the agency’s “careful and studied 

conclusions of law” that relate to a matter within the agency’s expertise if they are reasonable. 

Walker Operating Corp. v. FERC, 874 F.2d 1320, 1332 (10th Cir.1989). The EPA’s interpretation 

of the term “clean water” as “safe” for CERCLA purposes is well within the EPA’s expertise as 

the administrator of the statute. Id. To adopt FAWS’ proposed interpretation would be to invalidate 

numerous permits issued under the Clean Air Act and the Clean Water Act. R. at 16. FAWS’ 

standard for clean water would result in an untenable situation whereby sewage treatment plants, 

a vital public utility, would not be able to release any effluent into water bodies. Farms treating 

their crops could not allow surface runoff and municipalities would have to find some way to 

prevent trace amounts of oil on its roads from entering nearby dikes and ditches (as opposed to 

traditional bodies of water, the ERA makes no distinction!).  As the court in King v. Burwell 

reasoned, interpretation of a statute that would reach an absurd result is not a valid interpretation. 

King v. Burwell, 135 S. Ct. 2480, 2495. As described, an absurd result is guaranteed if FAWS’ 

interpretation is granted to the ERA. 

The EPA’s interpretation of the ERA is based on agency expertise and achieves the result 

of keeping the larger regulatory framework in place. R. at 16. The trial court pointed to the purpose 

and intent of the ERA in denying BELCO and the EPA’s motion for summary judgment. R. at 17. 

However, the legislative history of the ERA does not demonstrate a clear way to interpret the 
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statute. In general, legislative history is a precarious method of interpretation. As Justice Scalia 

opined, "[n]ot the least of the defects of legislative history is its indeterminacy. If one were to 

search for an interpretive technique that, on the whole, was more likely to confuse than to clarify, 

one could hardly find a more promising candidate than legislative history." Conroy v. Aniskoff, 

507 U.S. 511, 519 (1993) (Scalia, J., concurring). 

The EPA’s interpretation of the ERA is the most appropriate for CERCLA purposes 

because the agency is entitled to deference. EPA has made a rational connection between the facts 

and its judgment and keeps other regulatory schemes intact. State Farm Mut. Auto. Ins. Co., 463 

U.S. at 37. Where relying on legislative history provides confusion, the EPA’s determination 

provides authoritative guidance based on expertise. Skidmore, 323 U.S. at 139. This Court should 

reverse the trial court's order and grant BELCO’s motion for summary judgment against FAWS’ 

attempt to overturn an agency’s reasonable judgment.  

IV. The district court properly exercised supplemental jurisdiction based on a weighing 
of the Gibbs factors and because there are no statutory reasons to decline 
supplemental jurisdiction. 

 

The district court’s continued use of supplemental jurisdiction over the remaining state law 

tort claims of negligence and nuisance are a proper exercise of its discretionary authority within 

§1367 of the United States Code. 

A reviewing court must analyze a district court’s exercise of supplemental jurisdiction for 

the presence of an abuse of discretion. Ingram v. School Bd. of Miami–Dade County, 167 

Fed.Appx. 107, 108 (11th Cir.2006) (citing Lucero v. Trosch, 121 F.3d 591, 598 (11th Cir.1997)). 

A district court commits an abuse of discretion if it “applies an incorrect legal standard, follows 
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improper procedures in making the determination, or makes findings of fact that are clearly 

erroneous.”. Klay v. United Healthgroup, Inc., 376 F.3d 1092, 1096 (11th Cir. 2004). 

Under U.S.C § 1331, “district courts shall have original jurisdiction of all civil actions 

arising under the Constitution, laws, or treatises of the United States.”. 28 U.S.C.A. §1331. The 

district courts may also exercise supplemental jurisdiction “over all other claims that are so related 

to claims in the action within such original jurisdiction that they form part of the same case or 

controversy under Article III of the United States Constitution.”. 28 U.S.C.A. §1367. This 

constitutional “case or controversy” standard confers supplemental jurisdiction over all state 

claims which arise out of a common nucleus of operative fact with a substantial federal claim. 

United Mine Workers of Am. v. Gibbs, 383 U.S.715, 726 (1966). However, a district court’s use 

of supplemental jurisdiction may be waived under U.S.C. § 1367(c) under distinct circumstances. 

Presently, the claims brought by the FAWS concern both CERCLA response recovery 

claims as well as nuisance and negligence claims under New Union state law, all of which arise 

under BELCO’s alleged contamination of the Sandstone Aquifer. As such, the district court 

exercised original jurisdiction over the CERCLA claims under 28 U.S.C. §1331 and supplemental 

jurisdiction over the state tort law claims under U.S.C. §1367(a). The district court’s continued use 

of supplemental jurisdiction over the remaining claims is both proper and warranted under the 

circumstances of the case for two reasons. First, a balancing of factors such as judicial economy, 

fairness, and comity weigh in support of the district court’s decision and discretion of continued 

use of supplemental jurisdiction. See Nowak v. Ironworkers Loc. 6 Pension Fund, 81 F.3d 1182, 

1191 (2d Cir. 1996). Second, the remaining state law claims fail to present any of the distinct 

circumstances warranting a discontinuance of supplemental jurisdiction under U.S.C. § 1367(c). 
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Therefore, the district court did not commit an abuse of discretion by exercising its discretionary 

authority to maintain supplemental jurisdiction. 

A. The district court’s continued use of supplemental jurisdiction is warranted 
by a balance of the relevant Gibbs considerations of judicial economy, fairness, 
and comity. 

 

In deciding whether or not to exercise supplemental jurisdiction, a federal court should 

“consider and weigh in each case, and at every stage of the litigation, the values of judicial 

economy, convenience, fairness, and comity”.  Carnegie-Mellon Univ. v. Cohill, 484 U.S. 343, 

350 (1988). In balancing such considerations, “no single factor—such as whether the case is in an 

“early stage” or involves novel issues of state law—is dispositive”. Parker & Parsley Petroleum 

Co. v. Dresser Industries, 972 F.2d 580, 587 (5th Cir. 1992). Presently, in balancing the 

considerations described in Cohill, the district court did not err in deciding to retain supplemental 

jurisdiction over the remaining state law tort claims. 

Firstly, a consideration of judicial economy favors the continued use of supplemental 

jurisdiction in light of the tremendous judicial resources that have been expended within the federal 

forum at this stage of the litigation. In Cohill, the Supreme Court held that “according to Gibbs, 

“considerations of judicial economy, convenience and fairness to litigants” support a wide-ranging 

power in the federal courts to decide state-law claims in cases that also present federal questions.” 

Cohill, 484 U.S. at 35 (citing Gibbs, 383 U.S. at 726).  In Parker & Parsley Petroleum Co., the 

Fifth Circuit held that “the policy of supplemental jurisdiction is to support the conservation of 

judicial energy and avoid multiplicity in litigation.” Parker & Parsley Petroleum Co, 972 F.2d 

(citing Rosado v. Wyman, 397 U.S. 397, 405 (1970).  The Eleventh Circuit held that a court should 

retain supplemental jurisdiction over state law claims “where substantial judicial resources have 
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already been committed, so that sending the case to another court will cause a substantial 

duplication of effort.” Id. In consideration of the various judicial resources already expended 

within the federal court concerning claims arising out of the same operative facts, judicial economy 

would not be served by having the parties re-litigate the remaining issues within a state court.  

Secondly, a consideration of fairness as a factor established in both Gibbs and Cohill favors 

the continued usage of supplemental jurisdiction on the remaining state law claims. The Eleventh 

Circuit held that “whenever a federal court has supplemental jurisdiction under §1367(a), that 

jurisdiction should be exercised unless section 1367(b) or (c) applies.” Palmer v. Hospital 

Authority of Randolph County, 22 F.3d 1559, 1569 (11th Cir. 1994). The Eleventh Circuit has also 

stated that where there was a presence of the four §1367(c) factors, “the additional Gibbs 

considerations may, by their presence or absence, influence the court in its decision concerning 

the exercise of such discretion.” Id. As stated by the Eleventh Circuit “no single factor …is 

dispositive. Rather, we look to all the factors under the specific circumstances of a given case.”. 

Parker & Parsley Petroleum Co., 972 F.2d at 588. The Fifth Circuit reviewed a civil suit brought 

against a broker under allegations concerning federal securities law and Florida common law 

concerning fraud. Upon the resolution of the federal claims, the Fifth Circuit found that: 

the parties would be greatly inconvenienced by having to retry the issues. It also would be 

unfair to the parties, who have litigated the issues in a . . . trial in the district court and filed 

briefs and argued here, to have us refrain from disposing of (the state law counts) after 

passing on the judgment with respect to the other counts, especially in view of the ‘federal 

judicial resources' already committed. 

Hudak v. Economic Research Analysts, Inc., 499 F.2d 996 (5th Cir. 1974) (emphasis added). As 

such, the Fifth Circuit found that fairness would best be served through the court’s continued 
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review of the case in a federal court. Id. The Eleventh Circuit ruled in favor of a discontinuation 

of supplemental jurisdiction upon balancing the various Gibbs considerations, particularly 

fairness. The Eleventh Circuit held that fairness ruled in favor of discontinuing supplemental 

jurisdiction as the suit was “not a case where retrial will necessarily impose extraordinary burdens 

on the litigants.” Ameritox, Ltd. v. Millennium Laboratories, Inc., 803 F.3d 518, 539 (11th Cir. 

2015). Presently, despite the resolution of the CERCLA claims, there are still extraordinary 

measures of discovery to be conducted based on the nuisance and negligence claims, as well as on 

damages. Therefore, fairness as a Gibbs consideration is in favor of continued supplemental 

jurisdiction as judicial economy would be greatly inconvenienced by extraordinary measures of 

discovery, in a separate forum unfamiliar with the various issues.   

Thirdly, a consideration of comity as established in both Gibbs and Cohill also favors a 

continued use of supplemental jurisdiction over the remaining state law torts claims of nuisance 

and negligence. In Gibbs, the Supreme Court stated that “a federal court has jurisdiction over an 

entire action, including state-law claims, whenever the federal-law claims and state-law claims in 

the case “derive from a common nucleus of operative fact” and are “such that [a plaintiff] would 

ordinarily be expected to try them all in one judicial proceeding.” Gibbs, 383 U.S. at 726. 

Presently, the CERCLA, state nuisance, and state negligence issues all stem from the same nucleus 

of operative facts concerning the alleged pollution of the Sandstone Aquifer by BELCO. Likewise, 

the Eleventh Circuit held that “the exercise of supplemental jurisdiction in federal environmental 

claims, such as RCRA and CERCLA claims, is favored.”. Parker v. Scrap Metal Processors, Inc., 

468 F.3d 733 (11th Cir. 2006). The Eleventh Circuit also found that “federal environmental and 

state nuisance claims derive from a common nucleus of operative facts and the plaintiff would 

ordinarily be expected to try them all in one proceeding.”. Id. Presently, FAWS’s action presents 
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a federal environmental claim through CERCLA and the state law torts claims of nuisance and 

negligence, all stemming from the same nucleus of operative facts, thereby warranting one 

proceeding in one forum. As such, a consideration of comity favors the continuation of 

supplemental jurisdiction over the remaining state law tort claims.  

 Despite a weighing of the Gibbs considerations favoring a continuation of supplemental 

jurisdiction, FAWS may argue that existing precedent explicitly disfavors such a holding upon the 

dismissal of all federal claims. In Gibbs, the Supreme Court explicitly stated that “needless 

decisions of state law should be avoided both as a matter of comity and to promote justice between 

the parties, by procuring for them a sure-footed reading of applicable law.”. Gibbs, 383 U.S. at 

726. However, as the Fifth Circuit interpreted in Parker & Parsley Petroleum Co., “the Court has 

not treated Gibbs as establishing a bright-line rule for pendent jurisdiction but has called for a more 

flexible analysis, balancing the values of economy, convenience, fairness, federalism, and comity. 

”. Parker & Parsley Petroleum Co., 972 F.2d at 585. (citing Cohill, 484 U.S. at 350, 108 S.Ct. at 

619). The Second Circuit held that “the dismissal of pendent claims is not always required when 

federal claims in an action are dismissed.” Raucci v. Town of Rotterdam, 902 F.2d 1050 (2d Cir. 

1990). In Hudak, the Fifth Circuit held that the Gibbs factors may persuade a court to “refrain from 

disposing of (the state law counts) after passing on the judgment with respect to the other counts, 

especially in view of the ‘federal judicial resources' already committed.”. Hudak, 499 F.2d at 1000. 

In conclusion, both the U.S. Supreme Court and various circuit courts have interpreted 

supplemental jurisdiction as a doctrine of discretion whose continued use may be weighed through 

a consideration of the Gibbs considerations. Presently, such a weighing of the considerations 

supports the continued use of supplemental jurisdiction over the remaining claims of nuisance and 

negligence.  
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B. Even if the Gibbs considerations weighed in favor of remand, the remaining 
claims do not present circumstances by which a district court may deny 
exercising supplemental jurisdiction under U.S.C. § 1367(c). 

 
Under U.S.C. § 1367(c), a district court may decline to exercise its discretionary 

supplemental jurisdiction if there are distinct circumstances supporting such an action. The statute 

provides that a district court may decline to exercise supplemental jurisdiction : 

 
(1) the claim raises a novel or complex issue of state law, 
(2) the claim substantially predominates over the claim or claims over which the 

district court has original jurisdiction, 
(3) the district court has dismissed all claims over which it has original jurisdiction, or 
(4) In exceptional circumstances, there are other compelling reasons for declining   

jurisdiction.  
 

28 U.S.C. §1367(c). Presently, the remaining state law claims and circumstances do not provide 

for the dismissal of the claims into a state court, and as such a continuance of supplemental 

jurisdiction is proper.  

 Under §1367(c)(1), a court may decline an exercise of supplemental jurisdiction if the 

remaining state law claims present novel or complex issues of state law. Presently, the only 

remaining claims after the summary judgment on the CERCLA claim are the two tort claims of 

nuisance and negligence. In Parker v. Scrap Metal Processors Inc., the Eleventh Circuit held that 

“state tort claims are not considered novel or complex. Parker, 468 F.3d at 747; aff’d Ameritox, 

Ltd. v. Millennium Laboratories, Inc., 803 F.3d. 518 (11th Cir. 2015). However, the Eleventh 

Circuit noted that where a federal claim satisfies a critical element of the state law claims, and has 

no state-law precedent, then it is considered novel. Id. In the present case, the CERCLA claims do 

not satisfy a critical element of the state law claims, but are instead derived from the operative fact 

concerning BELCO’s alleged contamination of the Sandstone Aquifer. Therefore, they do not 

present any novel or complex issues of state law under U.S.C. § 1367(c)(1).  
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Apart from this, there is no justification for discontinuing supplemental jurisdiction under 

U.S.C. § 1367(c)(2)-(4). Firstly, the remaining state-law claims do not predominate over the claims 

over which the district court had original jurisdiction under U.S.C. § 1367(c)(2). In Parker v. Scrap 

Metal Processors, Inc., the Eleventh Circuit held that “a federal court will find substantial 

predominance when it appears that a state claim constitutes the real body of a case, to which the 

federal claim is only an appendage.”. Parker, 468 F.3d at 747. In that case, the Eleventh Circuit 

held that simply because the federal claims had been resolved, there was no predominance on 

behalf of the state-law claims. In the present case, though the CERCLA claims have been resolved, 

the remaining state-law tort claims similarly are not predominant. Secondly, U.S.C. § 1367(c)(3) 

does not present an appropriate circumstance whereby discontinuing jurisdiction is proper as there 

has been no dismissal of original jurisdiction claims. In L.A. Draper & Son, the Eleventh Circuit 

held that “federal claims can drop out of the case after trial yet dismissal of pendent state claims 

nevertheless might be an abuse of discretion.”. L.A. Draper & Son v. Wheelabrator-Frye, Inc., 735 

F.2d 414 (11th Cir. 1984). Presently, the CERCLA issues were resolved, not dismissed, thereby 

making the exception inapplicable. Thirdly, an evaluation of the Gibbs considerations of judicial 

economy, fairness, and comity under U.S.C. § 1367(c)(4) fails to present any exceptional 

circumstances that would warrant remand to a state court for the aforementioned analysis. 

Therefore, U.S.C. § 1367(c) fails to present a circumstance under which remand is proper, or 

warranted.   

 In conclusion, upon a balancing of the Gibbs considerations as well as the enumerated 

circumstances within U.S.C. § 1367(c), this court should affirm the district court’s ruling 

upholding a continued use of supplemental jurisdiction upon the remaining state-law tort claims.  
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CONCLUSION 

For the foregoing reasons BELCO respectfully requests that this court uphold the lower 

court's decision not to award response costs for FAWS’ investigation as well as its decision to 

retain supplemental jurisdiction over FAWS’ state court claims; and to reverse the lower court 

with respect to its decision that the ERA constituted an ARAR which allowed the EPA to reopen 

the CD as well as its decision that the EPA acted arbitrarily and capriciously by not requiring 

BELCO to install CleanStripping technology on any well in Fartown that detected NAS-T. 


