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JURISDICTIONAL STATEMENT 

On June 1, 2022, the United States District Court for the District of New Union entered 

summary judgment on the consolidated cases No. 17-CV-1234 and No. 21-CV-1776. The district 

court had federal question jurisdiction pursuant to 28 U.S.C. § 1331 and the Administrative 

Procedure Act (“APA”) § 702, 5 U.S.C. § 702. Better Living Corporation (“BELCO”), the United 

States Environmental Protection Agency (“EPA”), and the Fartown Association for Water Safety 

and individual plaintiffs (“FAWS”) all filed timely notices of appeal to the United States Court of 

Appeals for the Twelfth Circuit, which has jurisdiction over this appeal under 28 U.S.C. § 1291. 

This is an appeal from a final decision disposing of all parties’ claims. 

STATEMENT OF ISSUES PRESENTED  

 

I. Was the water sampling that FAWS conducted in 2019 “necessary” to the cleanup 

pursuant to the Comprehensive Environmental Response, Compensation, and Liability 

Act (“CERCLA”) such that the cost of sampling can be recovered from BELCO? 

II. Did the District Court abuse its discretion in affirming EPA’s determination that the 

New Union Environmental Rights Amendment (“ERA”) constitutes an Applicable or 

Relevant and Appropriate Requirement (“ARAR”) such that EPA should order BELCO 

to conduct remedial action in compliance with the ERA? 

III. Did EPA act arbitrarily, capriciously, or contrary to law by refusing to include in its 

Unilateral Administrative Order (“UAO”) a requirement that BELCO pay to install 

CleanStripping filtration in the private wells of Fartown residents in light of the ERA 

as an ARAR under CERCLA? 

IV. Is it appropriate for the District Court to interpret the ERA and hear FAWS’s claims 

against BELCO arising under the state laws of New Union? 
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STATEMENT OF THE CASE 

 

A. The Comprehensive Environmental Response, Compensation, and Liability Act 

Congress passed the Comprehensive Environmental Response, Compensation, and 

Liability Act of 1980 and the Superfund Amendments and Reauthorization Act of 1986 

(hereinafter, jointly, “CERCLA”) to address poor quality of drinking water. Together these acts, 

codified as 42 U.S.C. § 9601 et seq. and implemented by regulations in the National Contingency 

Plan (“NCP”) (40 C.F.R. § 300.1 et seq), define the scope of responses and remedial activities. 

CERCLA comprises an effort by Congress to limit the release of hazardous substances into the 

land or waters of the nation for the purpose of reducing risks to human health. 

 CERCLA creates liability for polluting parties and mechanisms to fund the cleanup of 

pollutants. It further authorizes EPA to prevent and remediate the release of hazardous substances 

into the environment. Upon identification of a site requiring cleanup, EPA may seek out potentially 

responsible parties (“PRPs”) for assistance. If no PRP is available, EPA undertakes the cleanup on 

its own. Elizabeth Burleson, Environmental Law § 29:6 (2022).  

EPA typically engages with PRPs, the State, and the public throughout the remedial 

process.  The process begins with a Remedial Investigation and Feasibility Study (“RI/FS”), which 

determines the scope of the problem and possible response actions. 42 U.S.C. § 9605. EPA then 

selects remedial actions according to criteria such as permanence and cost effectiveness. Remedial 

actions must attain state and federal environmental requirements, which are incorporated into the 

Consent Decree (“CD”) through the ARAR mechanism. Once the remedial actions are finalized, 

EPA and PRPs enter into a CD, which is approved by a Court and lays out all parties’ 

responsibilities in responding to the contamination. If the PRP fails to comply with the CD, EPA 

may issue a UAO to compel compliance. 
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B. The Environmental Rights Amendment 

 

On November 3, 2020, New Union voters formally adopted an amendment to the State 

Constitution that creates “a fundamental right to clean air and clean water and to a healthful 

environment free from contaminants and pollutants caused by humans” for the people of the state. 

N.U. Const. art 1, § 7. The purpose of the Environmental Rights Amendment (“ERA”) is to 

“protect the overall health of the people and the environment, in particular from harms caused by 

un-natural, human-made or human-caused contaminants and pollutants.” Leg. Addendum at 2. 

Although courts have had limited opportunities to interpret the ERA, its proponents have expressed 

the expectation that it will empower courts to protect the environment in New Union. Id. at 6. 

C. Factual Background 

 

Fartown is a rural environmental justice community of five hundred people. R. at 5. The 

residents source their water from private wells that draw from an underground aquifer flowing 

from Centerburg, a larger town two miles to the north. Id. Since at least 2013, a toxic human-made 

chemical called “NAS-T” has contaminated the aquifer under Centerburg. Id. at 6. Fartown 

residents started smelling NAS-T’s characteristic “off” and “sour” odor in their own water in 2016 

or earlier. Id. at 8. While EPA and BELCO, the company that caused the contamination, responded 

quickly to clean NAS-T out of the Centerburg water supply, they have so far ignored Fartown’s 

calls to take similar measures to remove NAS-T from their wells.  

BELCO released the toxic NAS-T chemical from its factory in Centerburg, where it 

manufactured NAS-T 1973 to 1998. Id. at 6. NAS-T’s toxicity has been public knowledge since 

the 1980s, when medical studies linked NAS-T to cancer in humans, and EPA has regulated the 

chemical since 1995, when it set the Health Advisory Level (“HAL”) at 10 parts per billion 

(“ppb”). Id. The smell is present at levels of 5 ppb. Id. Even though BELCO knew that NAS-T 
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was toxic, the company did not stop “sporadic spills” of the chemical from occurring, nor did it 

line the factory’s wastewater storage lagoon to prevent the chemical from leeching into the 

surrounding soil. Id. Unsurprisingly, NAS-T eventually contaminated the aquifer. Centerburg 

residents started smelling NAS-T in their water in 2013; subsequent testing by the New Union 

Department of Health confirmed levels of 45 to 60 ppb, several times the HAL. Id. 

The New Union Department of Health (“DOH”) and Department of Natural Resources 

(“DNR”) brought in EPA to help manage the remediation process pursuant to CERCLA. Id. After 

negotiation with BELCO, solicitation of public comment, and final approval by the Court, EPA 

finalized a CD that laid out a plan to remediate NAS-T in 2017. Id. at 6-7. The CD required BELCO 

to excavate the soil that had leeched NAS-T into the water system and to install “CleanStripping” 

filtration technology at the central water treatment center. Id. at 7. The CD also required BELCO 

to monitor NAS-T levels in wells extending out of Centerburg towards Fartown. Id. Until 

remediation was complete in 2018, BELCO provided Centerburg residents with bottled water. Id. 

Unfortunately, EPA’s CD did not fully assess the extent of the NAS-T contamination 

plume. The RI/FS concluded that full remediation of the aquifer would be too costly. Id. BELCO 

and EPA further concluded that the contamination was contained to Centerburg on the basis that 

most of the samples from the monitoring wells near Fartown showed undetectable levels, 

disregarding two detections of NAS-T—at 5 ppb and 6 ppb—in the wells closest to Fartown. Id. 

at 8. In 2016, NAS-T started showing up in Fartown’s drinking water at levels of at least the 5 ppb 

necessary for the human nose to detect it. Id. DOH did not find NAS-T in any of the five samples 

that it took, but the smell persisted. Id. EPA declined to conduct additional tests. Id. After EPA’s 

failure to address the contamination, one hundred residents of Fartown organized to form FAWS. 

FAWS hired Central Labs at a fee of $21,500 to test 75 wells for NAS-T. Id. Out of 225 samples 
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taken, 51 showed NAS-T levels of 1 to 4 ppb and 54 had levels of 5 to 8 ppb. Even after testing 

confirmed Fartownian suspicions that NAS-T levels were rising dangerously close to the HAL, 

EPA declined Fartown’s requests for further testing and remedial actions. Id.  

The passage of the ERA in 2020 persuaded EPA to reopen the Consent Decree and issue 

the UAO directing BELCO to test private wells in Fartown, supply bottled water to any homes 

with water that tested above 4 ppb, and install CleanStripping for homes testing above 10 ppb. Id. 

at 6. BELCO refused, and EPA conducted the tests themselves. Id. at 7. The new data revealed 

that the water of 20% of Fartown’s homes in Fartown contained 5 to 8 ppb and 25% contained 1 

to 4 ppb. The remaining samples had undetectable levels of NAS-T. Id.  

D. Procedural History 

 

The proceeding before the court began in August, 2021, when EPA motioned in its existing 

action against BELCO to recover costs for testing and supplying bottled water in Fartown. Id. at 

10. FAWS motioned to intervene in that action, seeking to engender a revised UAO that requires 

BELCO to install CleanStripping to remove NAS-T from Fartown’s wells in line with the ERA. Id. 

The action between EPA and BELCO was consolidated with a separate action from FAWS 

and 85 individual Fartownians against BELCO. Id. This second action initiated a cost recovery 

claim against BELCO for the $21,500 that FAWS incurred in testing pursuant to CERCLA. Id. 

The FAWS action also brought negligence and private nuisance tort claims under state law, 

seeking injunctive relief consisting of CleanStripping and remediation of the Sandstone Aquifer, 

as well as compensatory and punitive damages. Id. 

Discovery continued throughout 2021. Id. at 11. On June 1, 2022, the District Court issued 

an Order on all four issues raised in the consolidated actions. Id. at 3. BELCO, EPA, and FAWS 
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each appealed portions of the District Court Order. The Court of Appeals of the 12th Circuit 

granted leave to appeal and solicited briefs from parties on each issue that same day. Id. 

SUMMARY OF THE ARGUMENT 

 

 FAWS contends that (1) BELCO is liable to FAWS, pursuant to CERCLA’s cost 

recovery mechanism, for the $21,500 incurred in sampling Fartown’s wells; (2) the ERA 

constitutes an ARAR such that EPA must order remedial action that attains the goal of water that 

is “free” of NAS-T contamination; (3) given the ERA’s requirements, it was arbitrary and 

capricious for the EPA to fail to order BELCO to install CleanStripping in Fartown’s wells; and 

(4) the federal court should decline to exercise supplemental jurisdiction over FAWS’s 

remaining tort claims so that the ERA may properly be interpreted by state courts. 

 On the first issue, the costs of the water sampling FAWS conducted in December 2019 

are recoverable from BELCO because the water sampling was necessary for the cleanup of the 

NAS-T. Private response costs in a CERCLA cleanup are recoverable if 1) the site is a “facility” 

under CERCLA’s definition, 2) a release or threatened release of a hazardous substance 

occurred, 3) the party incurred costs in responding to the release or threatened release, 4) the 

defendant is within the class of persons liable under CERCLA, and 5) actions were a) necessary 

and b) consistent with the NCP. 42 U.S.C. § 9607(a). The first four conditions are undisputed by 

the parties. The water sampling was a necessary response action because it was a but-for cause of 

EPA reopening the Consent Decree and effectuating a CERCLA-quality cleanup. Although 

consistency with the NCP is not required for preliminary investigative costs, FAWS’s water 

sampling action does comply with the NCP. 

On the second issue, the ERA constitutes an ARAR because it meets all four factors that 

a state standard must meet to constitute an ARAR. A state ARAR must be (1) properly 
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promulgated—that is, generally applicable and legally enforceable, (2) more stringent than 

federal law, (3) applicable or relevant and appropriate to the circumstances at the CERCLA site, 

and (4) timely identified. As a statewide law that applies to all situations of water and air 

contamination throughout New Union, the ERA is generally applicable. The ERA is legally 

enforceable according to CERCLA because it sets a clear narrative limit on pollution and 

authorizes state agencies and the court system to enforce it. The ERA meets the stringency factor 

because it is broader in scope than any federal requirement and because it creates a fundamental 

right beyond any federally granted right to a clean environment. The amendment describes 

contamination caused by human-made substances, which applies to the situation of NAS-T 

polluting Fartown’s water. Finally, as no parties contest, the ERA was timely identified. 

 The Court owes an especially high level of deference to EPA’s determination that the 

ERA constitutes an ARAR. First, the Court should defer to EPA’s evidence in favor of the ERA 

constituting an ARAR according to its “persuasiveness” with the understanding that its agency 

expertise merits “considerable weight.” Second, the Court should defer to the District Court’s 

decision affirming the determination according to an abuse of discretion standard.  

On the third issue, EPA acted arbitrarily, capriciously, and contrary to law by refusing to 

include a requirement for filtration in its UAO to BELCO. The ERA requires EPA to pursue 

remedies that attain near-zero levels of human-made contaminants. “Based on its own regulations 

. . . EPA must make an appropriate evaluation of whether a selected remedy will attain ARARs.” 

United States v. Akzo Coatings of Am., Inc., 949 F.2d at 1447. EPA failed to make an appropriate 

evaluation in this case, and the remedy it selected does not attain the requirements of the ERA. In 

promulgating its UAO in reference to the ERA, EPA failed to consider important aspects of the 

problem including the agency’s pattern of neglect of Fartown residents, which led the agency to 
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oppose a pertinent inquiry. See NRDC v. US EPA, 808 F.3d 556, 574 (2d Cir. 2015). Furthermore, 

EPA’s explanation that CleanStripping is not required because measured levels of NAS-T 

contamination do not exceed the HAL is contrary to the evidence of past sampling. A record of 

sampling showing NAS-T level increases in certain wells and a high baseline of NAS-T 

concentration in Fartown wells introduce significant uncertainty that the NAS-T concentration will 

not exceed the HAL in the future. See C.F.R. § 300.430(e)(2)(i)(A). The New Union legislature 

drafted the ERA to account for the very procedural and substantive regulatory failures 

demonstrated by EPA’s actions in this case. The Court should honor the more stringent 

requirements adopted by the people of New Union by upholding the District Court’s grant of 

summary judgment in FAWS’s favor. 

 On the fourth issue, it is improper for the District Court to hear FAWS’s common law tort 

claims against BELCO because these claims implicate the ERA and raise novel issues of state law. 

The District Court’s only source of jurisdiction over the state claims comes from supplemental 

subject matter jurisdiction under 28 U.S.C. § 1367(a). Under 28 U.S.C. § 1367(c)(1), a district 

court should decline to exercise jurisdiction over a claim if it raises a novel or complex issue of 

state law. FAWS’s tort claims against BELCO inevitably implicate the statutory standard set by 

the ERA. Interpretation of the ERA is a novel issue of state law which should be left to the courts 

of New Union. The ERA and state common law strengthen CERCLA by building upon its 

regulatory floor, and the damages and remediation sought by FAWS do not impede federal 

purposes under the doctrines of conflict preemption or field preemption. FAWS’s claims enhance 

rather than challenge the CERCLA cleanup and should be heard by a New Union state court.  
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ARGUMENT 

 

I. FAWS’s investigatory costs are necessary under CERCLA, and it is therefore 

entitled to recover $21,500 against BELCO as a response cost. 

 

The standard of review for an appeal from a grant a summary judgement on a question of 

law, such as the meaning of a term in a statute, is de novo. In reviewing the District Court’s 

decision, this court must examine any genuine issues of material fact and determine the correct 

application of substantive law. Warren v. City of Carlsbad, 58 F.3d 439, 441 (9th Cir. 1995). 

Private parties may recover response costs from PRPs under § 9607 of CERCLA. The purpose of 

this procedure is to encourage “voluntary private action to remedy environmental hazards.” In re 

Dant & Russell, Inc., 951 F.2d 246, 248 (9th Cir. 1991). Section 9607 of CERCLA provides four 

conditions the government must meet to recover from a PRP and two additional conditions—

necessity and consistency with the NCP—that a non-government party must meet. Investigatory 

costs are not held to the precondition of being consistent with the NCP. Artesian Water Co. v. 

Gov’t of New Castle Cnty., 659 F. Supp. 1269, 1294 (D. Del. 1987).  

A. FAWS has established a prima facie case that the sampling is a viable response cost. 

 

To recover costs against a PRP, the private party must establish that 1) the site is a “facility” 

under CERCLA’s definition, 2) a release or threatened release of a hazardous substance occurred, 

3) the party incurred costs in responding to the release or threatened release, and 4) the defendant 

is within the class of persons liable under CERCLA. 42 U.S.C. § 9607(a). A non-government party 

must additionally establish that its actions were a) necessary and b) consistent with the NCP. Id. 

Consistency with the NCP is not a precondition for recovery of preliminary investigative costs. 

Artesian Water Co., 659 F. Supp. at 1294. 

The first four conditions of CERCLA response cost recovery against BELCO are well-

established by the facts of the case. The water sampling costs were incurred in response to a release 
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of NAS-T from a facility that BELCO owned and operated. The water sampling was necessary for 

the successful completion of the CERCLA cleanup. Since the water sampling was a preliminary 

investigative cost, it is not required to meet the conditions of the NCP which govern other response 

actions. Id.; City of Lincoln v. United States, 2020 WL 5107613, 9 (E.D. Cal. 2020).   

Even assuming that the water sampling falls under the more stringent conditions of a 

“remedial” action, however, the costs are recoverable because FAWS’s water sampling was 

consistent with the NCP. The NCP requires that a remedial action provide opportunity for public 

comment, be associated with an RI/FS, demonstrate a reasonable choice among possible 

alternatives, and include a public health assessment of its impact. Waste Mgmt. Co. of Alameda 

Cnty., Inc. v. East Bay Reg’l Park Dist., 135 F. Supp. 2d 1071, 1101 (N.D. Cal. 2011). A private 

party must “provide a meaningful opportunity for public comment.” Id. Community outreach and 

community engagement plans are examples of fulfilling this requirement. Id.  

FAWS is a community organization, composed of community members creating an 

opportunity for public comment. The water sampling was consistent with the RI/FS established 

for the BELCO facility. Investigation and monitoring of the pollution levels through water 

sampling was a reasonable choice among the possible courses of action and was part of the public 

health assessment. FAWS has thus established a prima facie case that the water sampling was a 

viable response cost under either standard.  

B. The water sampling action was necessary under CERCLA. 

Investigatory costs incurred “in order to assist with and help plan the eventual remediation 

and cleanup efforts” are necessary under CERCLA. Orange Cnty. Water Dist. v. Alcoa Global 

Fasteners, 12 Cal.App.5th 252, 327 (Cal. Ct. App. 2017) (citing Walnut Creek Manor, LLC v. 

Mayhew Center, LLC, 622 F. Supp. 2d 918, 929 (N.D. Cal. 2009)). A core purpose of CERCLA 
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is to encourage private parties to voluntarily address environmental hazards, and in this light, 

preliminary investigative costs are necessary to achieve remediation. Von Duprin LLC v. Major 

Holdings, LLC, 12 F.4th 751, 771 (7th Cir. 2021). Preliminary investigative costs that result in a 

CERCLA-quality cleanup are recoverable. A CERCLA-quality cleanup is one which satisfies the 

site’s ARAR. Orange Cnty. Water Dist., 12 Cal.App.5th at 327. In this case, a CERCLA-quality 

cleanup would not be possible without the water sampling conducted by FAWS. Although EPA 

and BELCO have not yet completed the CERCLA-quality cleanup (see discussion infra Section 

III), to the extent that such a cleanup will occur, it will be the direct result of FAWS’s testing.    

BELCO and EPA argue that FAWS’s December 2019 water sampling cannot have been 

necessary because no prior tests, at the time that sampling was begun, indicated a need for further 

remediation. Yet investigatory actions, by nature, must be conducted at a point in time when the 

extent of contamination is unclear. Fartown residents suspected from the smell that their water was 

contaminated at a level of at least 5 ppb. In sharp contrast to its response in Centerburg, EPA 

refused to support the required investigation in Fartown. So on their own dime, Fartownians 

undertook further sampling. Such sampling confirmed the contamination and led to the start of a 

CERCLA-quality cleanup when EPA cited these test results when re-opening the CD. Thus, 

contrary to BELCO and EPA’s arguments about timing, FAWS’s water sampling was “necessary” 

despite taking place after the original CD was completed. It was tied to the actual removal of 

pollutants in accord with the standard set by the ERA as a new ARAR.  

Further, the sampling was not duplicative of efforts from BELCO or EPA. Unlike in 

United. States. v. Iron Mines, 987 F. Supp. 1263, 1272 (E.D. Cal. 1997), the sampling by FAWS 

uncovered the extended reach of the NAS-T plume into Fartown wells, which was not discovered 

by the earlier sampling. Additionally, the FAWS testing was conducted to investigate, monitor, 
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and remove the NAS-T. This is distinct from the facts of Young v. United States, 394 F.3d 858, 

865 (10th Cir. 2005), in which the testing was undertaken solely in support of litigation.  

The evidence presented by BELCO and EPA is insufficient to create a dispute of material 

fact based on FAWS’s prima facie case, and FAWS is entitled to recover the water sampling costs 

from BELCO. EPA advances an argument centered on the timing of the water sampling, but this 

argument does not affect the existing framework for evaluating recovery of response costs.  

C. EPA’s interpretation of response cost timing lacks power to control under an ARAR. 

Under the Mead standard of review, EPA’s determination on response cost timing is only 

entitled to Skidmore deference and does not carry the force of law. United States v. Mead Corp., 

533 U.S. 218, 219 (2001) (citing Skidmore v. Swift & Co., 323 U.S. 134 (1944)). The court should 

consider EPA’s position for its persuasiveness alone. EPA failed to provide persuasive evidence 

that FAWS is not entitled to recover investigatory costs. An agency’s interpretation of a statute is 

only controlling in cases where Congress meant to delegate authority to the agency to create rulings 

with the force of law. Id. at 231. In cases where Congress did not give the agency this authority, 

the agency’s interpretation is entitled to weight according to its persuasiveness but does not 

control. Skidmore, 323 U.S. at 140. An assessment of persuasiveness may consider the 

thoroughness and validity of the agency’s reasoning or its consistency with other agency decisions. 

Mead, 533 U.S. at 228 (citing Skidmore, 323 U.S. at 140).   

In this case, EPA has been given authority to determine what constitutes an ARAR (see 

discussion infra Section II). The same standard of deference applies to EPA’s interpretation of 

whether a response cost is “necessary,” but EPA’s construction of a new standard based on the 

timing of the ERA’s passage is less persuasive. EPA concedes that FAWS’s water sampling did 

result in a timely identification and cleanup of environmental hazards under the ARAR. EPA 
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argues that the water sampling was not “necessary” because it took place prior to the ratification 

of New Union’s ERA. However, barring the recovery of costs that subsequently fulfill the 

CERCLA requirements under an ARAR is contrary to the purpose of the ARAR provision. 

Cleanups that take place under an ARAR definitionally involve costs which would not have been 

recoverable prior to the establishment of the new regulatory standard. EPA’s reasoning that 

FAWS’s investigatory costs are unrecoverable under the existing contamination standard is 

circular and does not have the validity to satisfy the Mead standard of “persuasiveness.”  

EPA’s argument that response costs incurred prior to the ratification of the ERA are not 

recoverable does not carry the force of law. To hold that such costs are not recoverable is contrary 

to the purpose of the ARAR provision, and as such, EPA’s reasoning is not persuasive. The 

accepted statutory test for response cost recovery under § 9607 of CERCLA applies to FAWS’s 

water sampling costs and the costs of the sampling are recoverable against BELCO. 

II. EPA correctly determined that the ERA constitutes an ARAR, and thus EPA 

correctly reopened the CD to order additional remedies to attain the new 

requirements set by the ERA.  

 

The ERA is a “legally applicable” or “relevant and appropriate” state requirement 

(“ARAR”) that sets out an environmental standard that EPA and BELCO must achieve in 

remediation of the Fartown contamination site.  A state standard constitutes an ARAR “if it is (1) 

properly promulgated, (2) more stringent than federal standards, (3) legally applicable or relevant 

and appropriate, and (4) timely identified.” Akzo, 949 F.2d at 1440 (referencing 42 U.S.C. § 

9621(d)). ARARs are integral to the function of CERCLA: they strengthen clean-up efforts by 

incorporating the individual laws and preferences of the state. United States v. Colorado, 990 F.2d 

1565, 1580-81 (10th Cir. 1993).  
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The ERA is a legally enforceable, self-executing constitutional amendment adopted by the 

people of New Union by ballot initiative. It creates a fundamental right to a clean environment that 

is more stringent than any federal equivalent. The fundamental right is applicable and relevant and 

appropriate to all instances of contamination caused by humans, including—as supported by the 

legislative history—the NAS-T contamination of Fartown. BELCO’s contentions that the ERA 

does not constitute an ARAR are wholly insufficient to meet the “heavy burden” of persuasion 

required by the standard of review. United States v. Se. Pa. Transp. Auth., 235 F.3d 817, 822 (3d 

Cir. 2000) (quoting United States v. Cannons Eng’g Corp., 899 F.2d 79, 84 (1st Cir. 1990)). 

A. EPA’s decision that the ERA constitutes an ARAR is wrapped in a “double layer of 

swaddling” by the deference owed to the lower court and to EPA. 

 

Appellate Court review of a District Court’s decision on EPA’s determination of an ARAR 

is wrapped in a “double layer of swaddling,” deferring both to EPA under the Mead persuasiveness 

standard and to the District Court under an abuse of discretion standard. Arizona v. City of Tucson, 

761 F.3d 1005, 1013 (9th Cir. 2014) (quoting Cannons at 84). United States v. Montrose Chem. 

Corp. of Cal., 50 F.3d 741, 746 (9th Cir. 1995). Mead, 533 U.S. at 218, 219 (citing Skidmore, 323 

U.S. at 134). At the first layer, the court must respect EPA expertise, granting “considerable 

weight” to the agency interpretation of CERCLA. Arizona v. City of Tucson, 761 F.3d at 1013 

(quoting Mead at 228). In re Tutu Water Wells CERCLA Litig., 326 F.3d 201, 207 (3d Cir. 2003). 

At the second layer, the court reviews for abuse of the lower court’s discretion by evaluating 

whether the lower court made a “serious mistake” or failed to consider an important factor. 

Cannons, 899 F.2d at 84 (citing Indep. Oil & Chem. Workers of Quincy, Inc. v. Procter & Gamble 

Mfg. Co., 864 F.2d 927, 929 (1st Cir.1988)).  Deference applies particularly to ARAR 

determinations: in Franklin County, the mere involvement of EPA in the development of the 

consent decree was “strong evidence to suggest” that the PRP had identified and met the necessary 
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ARARs. Franklin Cnty. Convention Facilities Auth. v. Am. Premier Underwriters, Inc., 240 F.3d 

534, 544 (6th Cir. 2001).  

The standard of review analysis assumes that Mead applies to EPA determinations on 

ARARs because Congress did not intend such determinations to “carry the force of law” under 

CERCLA. Mead, 533 U.S. at 218. However, the alternative standard presented in Chevron—which 

Courts applied to ARAR determinations pre-Mead—would provide even more deference to EPA 

interpretation. See Chevron U.S.A., Inc. v. NRDC, Inc., 467 U.S. 837 (1984). See also Ohio v. EPA, 

997 F.2d 1520, 1527 (D.C. Cir. 1993) (applying Chevron to CERCLA ARAR determinations). 

Under this double layer of swaddling standard, the Court should review the District Court’s 

decision for abuse of discretion and EPA’s determination with deference according to 

persuasiveness. As shown infra, the District Court properly considered the ARAR factors and 

made no serious mistakes in weighing them. The District Court also correctly accorded deference 

to EPA under Mead, deferring to the persuasive evidence. The Court found not only that EPA 

correctly incorporated the ERA as an ARAR, it concluded that any other holding would “fly in the 

face of the legislative history and vote of the people of New Union.” R. at 14. A ruling against 

FAWS and EPA on this issue would further fly in the face of decades of precedent holding that 

the Appellate Court owes significant deference to EPA on ARAR determinations. The persuasive 

evidence presented by EPA and weighed by the District Court is more than enough to demonstrate 

that the lower court did not abuse its discretion. 

B. EPA must incorporate the ERA as an ARAR because the ERA is a legally 

enforceable constitutional amendment, more stringent than federal standards, and 

directly addresses the substances and circumstances in Fartown. 

 

The ERA meets the definition of a state standard ARAR and thus must be incorporated into 

the CD. CERCLA § 9621(d) and the NCP establish that state standards must be (1) properly 
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promulgated, (2) more stringent than federal requirements, (3) applicable or relevant and 

appropriate, and (4) timely identified to constitute an ARAR. 40 C.F.R. § 300.400(g)(4). The NCP 

further defines “promulgated” as (1) legally enforceable by way of “specific enforcement 

provisions” or “general authority in other laws or in the state constitution” and (2) generally 

applicable statewide. Id. No party disputes whether the incorporation of the ERA as an ARAR was 

timely; thus, FAWS’s analysis focuses on the three remaining factors. 

1. As a constitutional amendment passed by the legislature and people of New 

Union, the ERA is generally applicable and legally enforceable.  

 

The ERA meets the first factor necessary for a state standard to constitute an ARAR. A state 

standard is properly promulgated if it is (1) of “general applicability” and (2) “legally enforceable.” 

Ohio v. EPA, 997 F.2d at 1527 (affirming EPA’s definition of properly promulgated as generally 

applicable and legally enforceable). Generally, adoption of a law or standard by the state legislature 

is sufficient to prove proper promulgation. Office of Solid Waste and Emergency Response, EPA, 

EPA/540/G-89/009, CERCLA Compliance with Other Laws Manual Part II 7.1.1 (1989) 

[hereinafter CERCLA Manual].  A generally applicable standard must apply equally and be 

enforced throughout the state. This factor distinguishes statewide legislation or agency regulation 

from non-binding policies, local ordinances, industry-specific laws, or standards that only apply 

to a specific CERCLA site. Akzo, 949 F.2d at 1440 (citing EPA guidance suggesting that non-

binding standards do not constitute ARARs). Town of Acton v. W.R. Grace & Co. Conn., Techs., 

Inc., No. CIV.A. 13-12376-DPW, 2014 WL 7721850 (D. Mass. Sept. 22, 2014) (indicating that 

municipal bylaws may not constitute ARARs). United States v. City of Fort Lauderdale, 81 

F.Supp.2d at 1351 (holding that state statutes creating incentives for industries do not constitute 

ARARs). Preamble to the revised NCP, 55 Fed. Reg. 8746 (March 8, 1990). 
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To satisfy the “legally enforceable” factor, a state standard must be enforceable by “specific 

enforcement provisions” or “by means of general authority in other laws or in the state 

constitution,” and it must be sufficiently clear and definite to provide direction for an ARAR. 40 

C.F.R. § 300.400(g)(4). Preamble to the revised NCP, 55 Fed. Reg. at 8753 (stating that vague 

standards may be insufficiently clear and definite to provide “direction” for the ARAR). A standard 

may meet the requirements for legally enforceable through narrative requirements, not only 

numerical limits on pollutants. CERCLA Manual 7.1.1 - 7.2.2. Even “general prohibitions” on the 

discharge of carcinogenic substances, may constitute an ARAR. Id. Although a state standard’s 

narrative requirement may be too vague to constitute an ARAR, “a standard is not constitutionally 

vague if it is drafted ‘with sufficient definiteness that ordinary people can understand what conduct 

is prohibited.’” Akzo, 949 F.2d at 1441 (quoting Kolender v. Lawson, 461 U.S. 352, 357 (1983)).  

The ERA is undoubtedly properly promulgated. The state legislature crafted and passed the 

ERA with the intent that it would apply statewide, and the people of New Union subsequently 

adopted the amendment by a 42-point margin. These democratic procedures provide evidence of 

the ERA’s general applicability and enforceability. The ERA is of general applicability in that it 

applies to all air and water in the state, not just to one town, industry, or site. As a self-executing 

constitutional amendment, the ERA is legally enforceable by the general authority of the state of 

New Union to uphold its laws. Tammy Wyatt Shaw, The Doctrine of Self-Execution and the 

Environmental Provisions of the Montana State Constitution, 15 Pub. Land L. Rev. 219, 222 

(1994) (discussing the meaning of “self-executing” in the context of an Environmental Rights 

Amendment). The framers of the Amendment specifically contemplated that the courts and state 

agencies would enforce the ERA’s narrative requirements, acting to “fill that gap” until the state 
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legislature could develop more specific enforcement provisions. Leg. Addendum at 6.1 The ERA 

sets a narrative limit that plainly prohibits the presence of human-made contaminants in the 

environment, which is sufficiently definite to avoid vagueness.  

The ERA’s narrative requirement air and water be “free” of human-made contaminants 

should not be construed to require an unenforceable “zero-level” of contamination; instead, “zero-

level” ARARs require only that remediation attain an enforceable level that is as close to zero as 

is feasible. FAWS concedes that technology is unable to detect or attain absolute zero levels of 

substances in an environment and thus attainment of absolute zero would be unmeasurable and 

unenforceable. In situations in which a zero-level standard constitutes an ARAR, EPA adjusts the 

requirement to an attainable level that still embodies the purpose of the zero-level. For example, 

where ARARs require attainment of federally regulated Maximum Contaminant Level Goals 

(MCLGs) that set a goal of “zero,” EPA has instead only required attainment of the corresponding 

“Maximum Contaminant Level” (MCL). Ohio v. EPA, 997 F.2d at 1529. The MCL for zero-level 

MCLGs requires that the contaminant be remediated “as close as ‘feasible’” to zero, “taking into 

account available technology and cost.” Id. Thus, because it a fundamental right in the New Union 

constitution and because “free” sets a narrative limit on allowable contamination, the ERA is 

generally applicable and legally enforceable. 

2. The ERA creates a fundamental right to an environment “free from 

contaminants,” a standard without a federal counterpart and thus more 

stringent than federal requirements.  

 

 
1 Although few states have a comparable self-executing fundamental right in a clean environment, 

the Pennsylvania Supreme Court held that the Pennsylvania ERA is enforceable without more 

specific regulation and that the right creates a corresponding duty upon state agencies to maintain 

natural resources. Robinson Twp., Washington Cnty. v. Commonwealth, 623 Pa. 564, 668 (2013) 

(concluding in Footnote 52 that the ERA is self-executing). See Env’t Def. Found. v. 

Commonwealth, 640 Pa. 55, 98 (2017) (re-affirming that the ERA is self-executing).  
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The ERA fulfills the second ARAR factor because it has no federal counterpart and is 

broader in scope than any federal law. When a state requirement is not authorized by federal law 

and has no federal counterpart, it is deemed “more stringent than Federal law.” CERCLA Manual 

7.1.2.2. Stated another way, “where no Federal ARAR exists for a chemical, location, or action, 

but a State ARAR does exist, or where a state ARAR is broader in scope than the Federal ARAR, 

the State ARAR is considered more stringent.” Akzo, 949 F.2d at 1443 (quoting Proposed Rules 

to the NCP, 53 Fed. Reg. 51435 (Dec. 21, 1988)). In Akzo, the Sixth Circuit found that a Michigan 

law prohibiting the discharge of injurious substances into groundwater was broader, and thus more 

stringent, than any federal law. The Court judged the law to be broader than substance-specific 

federal standards because it covered any injurious substance discharged in any water. Id.  

Like the anti-degradation law at issue in Akzo, the ERA is broader in scope than any 

comparable federal law. The ERA covers any human-made substance that contaminates water or 

air in the state. It defines a healthful environment as “free” of contaminants and pollutants, setting 

a near-zero standard for all injurious, human-caused pollution. A near-zero standard for all human-

made substances is more stringent than federal standards, which generally set allowable limits on 

specific contaminants. Finally, the ERA has no federal counterpart because the U.S. Constitution 

does not grant a fundamental right to a clean and healthy environment. 

 BELCO argues that the ERA is not more stringent than federal law because it “mirrors” 

the threshold criterion for selecting remedies pursuant to a CERCLA consent decree: “overall 

protection of human health and the environment.” R. at 14 (citing Sealy Conn. Inc. v. Litton Indus., 

93 F.Supp.2d 177, 184 (D.C. Conn. Feb. 9, 2000)). While FAWS agrees that the CERCLA 

criterion aligns with the ERA, it does not represent a federal requirement at all, much less one that 

is as stringent as or more stringent than the ERA. Under BELCO’s logic, no state pollution 
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regulation intended for the “overall protection” of health and environment could constitute an 

ARAR. This interpretation is incompatible with Congress’s inclusion of state ARARs in 

CERCLA. Because statutory provisions must be read as compatible, not contradictory, BELCO’s 

argument falls. The citation of CERCLA’s threshold criterion rather serves to underscore that the 

ERA is not only more stringent than federal standards but that it aligns with the purpose of 

CERCLA and thus is relevant and appropriate to the contamination site in Fartown. 

3. The ERA is relevant and appropriate because it applies to all contamination 

from human-made chemicals, which encompasses the situation in Fartown.  

 

The ERA is at least relevant and appropriate, and arguably applicable, to NAS-T 

contamination in Fartown. A state standard meets the third factor of the ARAR test if it is 

“applicable,” meaning that it specifically addresses a “hazardous substance…location, or other 

circumstance found at a CERCLA site” or if it is “relevant and appropriate,” meaning that it 

“addresses problems or situations sufficiently similar to those encountered at the CERCLA site.” 

40 C.F.R. § 300.400(g)(2). A determination of similarity may compare “the purpose of the 

requirement” with “the purpose of the CERCLA action,” and “the substances” and “medium” 

regulated by the requirement with the substances and medium found at the CERCLA site. Id. Akzo 

deemed Michigan’s broad anti-degradation prohibition to be both applicable and relevant and 

appropriate to a specific CERCLA site, even though the standard did not regulate the specific 

pollutant, site, remedial action, or type of place at issue. 949 F.2d at 1445-6. Although no cases 

have considered whether broad constitutional protections of environmental rights constitute an 

ARAR, the Montana Supreme Court found that the Montana Constitution’s right to a clean 

environment does apply to specific incidents of pollution. Mont. Env’t Info. Ctr. v. Dep’t of Env’t 

Quality, 1999 MT 248, 296 (“The constitutional right to a clean and healthy environment…is 
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implicated based on the Plaintiffs’ demonstration that the pumping tests…would have added a 

known carcinogen such as arsenic to the environment.”). 

The ERA is applicable to NAS-T in Fartown because it specifically addresses 

circumstances where “clean water” contains “contaminants…caused by humans.” N.U. Const. art. 

1, § 7. The legislative history of the ERA reveals that its framers intended the amendment to 

address such circumstances by ensuring that public drinking water contains no harmful chemicals 

and is “objectively perceived as ‘clean.’” Leg. Addendum at 5. NAS-T is a harmful substance that 

humans (BELCO) created and caused to permeate Fartown’s water. At worst, NAS-T may cause 

cancer in Fartown’s residents; at minimum, it causes a noxious smell that precludes Fartown’s 

water from being “objectively perceived as ‘clean.’” The ERA is particularly applicable to water 

contaminated with NAS-T because the framers of the ERA intended “harm” to include offensive 

smells. Id. at 7 (“Odors could be an issue if sufficiently offensive and if they impact what the 

community would consider ‘clean’ air.”).   

Even if the ERA is not deemed to be applicable to the Fartown site, the Court should defer 

to the District Court’s finding that the ERA is relevant and appropriate. According to the 

“purpose,” “substances,” and “media” factors set out by CERCLA, the Fartown site is “sufficiently 

similar” to circumstances addressed in the ERA. The purpose of the ERA is aligned with the 

purpose of the CERCLA action: both aim primarily to protect human health and the environment. 

Sealy Conn., Inc. v. Litton Indus., Inc., 93 F. Supp. 2d at 184 (describing the first threshold factor 

in selecting remedial actions under CERCLA). The ERA regulates the substances (harmful human-

made chemicals) and media (water) at issue at the site.  

Not only is the purpose of the ERA aligned with CERCLA, failing to incorporate the ERA 

into the CD as an ARAR would vitiate a central purpose of CERCLA’s ARAR provision. In a 
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concurring opinion to Atlantic Richfield Company v. Christian, Justice Gorsuch emphasizes that 

CERCLA should not be construed to reduce environmental standards below what state and local 

law might require in the absence of federal legislation. Atl. Richfield Co. v. Christian, 140 S.Ct. 

1335, 1363 (2020) (Gorsuch, J., concurring) (“Everything in CERCLA suggests that it seeks to 

supplement, not supplant, traditional state law remedies and promote, not prohibit, efforts to 

restore contaminated land.”) The ARAR provision exemplifies Justice Gorsuch’s proposition 

because it “insures [sic] that states have a meaningful voice in cleanup” by requiring the 

involvement of state law in the remediation plan. United States v. Colorado, 990 F.2d at 1580-1 

(quoting Colorado v. Idarado Mining Co., 916 F.2d 1486, 1495 (10th Cir. 1990)). See Akzo, 949 

F.2d at 1455. See also Chemcentral/Grand Rapids Corp. v. EPA, No. 91 C 4380, 1992 WL 281322, 

at *1 (N.D. Ill. Oct. 6, 1992). The ERA represents the commitment of the people of New Union 

and their elected representatives to a fundamental right to clean water. That commitment should 

not be ignored in the CERCLA cleanup of NAS-T. 

EPA has presented persuasive evidence that the ERA must constitute an ARAR. The ERA 

meets all four of CERCLA’s ARAR factors: it is (1) properly promulgated, (2) more stringent than 

federal standards, (3) relevant and appropriate, and, as is not disputed, (4) timely identified. 

Further, as this evidence demonstrates, a finding that the ERA is an ARAR substantiates the 

purposes of both CERCLA and the ERA by aligning federal and state standards in pursuit of a 

clean and healthy environment.  

Given that EPA and the District Court correctly determined that the ERA constitutes an 

ARAR, EPA was also correct to reopen the CD to order remedial action that complies with the 

new standard set by the ERA. Next, FAWS turns to the issue of whether CleanStripping filtration 

is necessary to attain the narrative limit set by the ERA. 



 23 

III. EPA acted arbitrarily, capriciously, and contrary to law by contradicting the text 

and purpose of the ERA and declining to follow the evidence on the record. 

 

EPA acted arbitrarily, capriciously, and contrary to law in promulgating the UAO by failing 

to attain the standard set by the ERA, as demonstrated by procedural and substantive shortcomings. 

Accordingly, the Court should uphold the District Court’s ruling vacating the portion of the UAO 

requiring bottled water rather than CleanStripping. The Court should review a grant of summary 

judgment under the APA de novo and exercise Skidmore deference toward EPA. FAWS’s 

challenge of EPA’s UAO involves reviewing the action under the arbitrary and capricious standard 

as glossed by State Farm. EPA’s refusal to include filtration as part of the UAO prevents the order 

from attaining the requirements of the ERA as an ARAR under CERCLA, and procedural missteps 

and logical oversights underscore that EPA’s action is arbitrary and capricious.  

A. Appellate review of a District Court decision in an APA Case is de novo and EPA is 

entitled to Skidmore deference for its interpretation of the ERA. 

 

The standard of review for a district court’s grant of summary judgment in an 

Administrative Procedures Act (“APA”) case is de novo. San Luis & Delta-Mendota Water Auth. 

v. Locke, 776 F.3d 971 (9th Cir. 2014). Review of EPA’s UAO is subject to overlapping standards 

of review—Skidmore deference and the arbitrary and capricious standard.  

While EPA is entitled to significant deference in its determination of what constitutes an 

ARAR under CERCLA per Mead, the court should not afford the agency the same level of 

deference in its non-binding interpretation of a state constitution. Mead analysis, also described 

supra, proceeds by asking whether Congress has delegated the agency authority to make rules 

carrying the force of law. Mead, 533 U.S. 218. The analysis determines whether the court should 

follow Chevron or Skidmore in reviewing EPA’s interpretation. Id. In Alaska Department of 

Environmental Conservation, the court afforded EPA “respect” but not full Chevron deference 
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towards internal memos guiding agency action. Alaska Dep’t of Env’t Conservation v. EPA, 124 

U.S. 983, 1001 (2004). While the interpretation of the ERA bears on EPA’s UAO, internal memos 

would be the only direct source of EPA’s interpretation of the ERA in this case.  

Congress cannot delegate authority to EPA to make definitive rules carrying the force of 

law regarding state law. Instead, Congress has delegated EPA authority to make sure that its 

actions under CERCLA comply with state laws that are identified as ARARs. Accordingly, the 

court should review EPA’s interpretation of New Union’s ERA with Skidmore deference, 

acknowledging the agency’s informal ruling where it is persuasive. However, EPA’s interpretation 

of the ERA is not persuasive under either Chevron or Skidmore. 

B. EPA’s action is arbitrary and capricious because it did not have correct procedure and 

substance. 

 

FAWS challenges EPA’s UAO under an APA provision which states that a reviewing court 

should hold unlawful and set aside agency actions found to be arbitrary, capricious, an abuse of 

discretion, or otherwise not in accordance with law. 5 U.S.C. § 706(2)(A). FAWS argues that 

EPA’s action is arbitrary and capricious because the agency did not require BELCO to install 

CleanStripping on Fartown’s wells.  

EPA’s UAO is reviewable under the APA. An action by EPA is reviewable under the APA 

if it is a “final agency action for which there is no other adequate remedy…” 5 U.S.C. § 704. See 

Sackett v. EPA, 132 U.S. 1367 (2012). EPA and BELCO stipulate that EPA’s action is final and 

that FAWS has exhausted its administrative remedies. 

The Supreme Court glossed the arbitrary and capricious standard of review in Citizens to 

Preserve Overton Park, Inc. v. Volpe, 91 U.S. 814 (1971). This review should be “thorough, 

probing, [and] in-depth” in search of a “clear error of judgment.” Id. at 823-4. The court should 
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determine whether the agency acted within the scope of its authority and followed proper 

procedural requirements. Id. at 823-4.  

In State Farm, the Supreme Court specified lines of inquiry under the arbitrary and 

capricious standard:  

Normally, an agency rule would be arbitrary and capricious if the agency has relied 

on factors which Congress has not intended it to consider, entirely failed to consider 

an important aspect of the problem, offered an explanation for its decision that runs 

counter to the evidence before the agency, or is so implausible that it could not be 

ascribed to a difference in view or the product of agency expertise. The reviewing 

court should not attempt itself to make up for such deficiencies: “We may not 

supply a reasoned basis for the agency's action that the agency itself has not given.” 

We will, however, “uphold a decision of less than ideal clarity if the agency's path 

may reasonably be discerned.”  

 

Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 2867 (1983) 

(citing SEC v. Chenery Corp., 332 U.S. 194, 196 (1947) and Bowman Transp. Inc. v. Arkansas-

Best Freight System, 419 U.S. 281, 286 (1974)). A reviewing court should look at the agency’s 

record at the time of decision to determine whether the action meets the arbitrary and capricious 

standard. But “…a reviewing court may consider materials supplementary to the administrative 

record in order to determine the adequacy of the government agency's decision, even when the 

court's scope of review is limited to the administrative record.” Akzo, 949 F.2d at 1427. 

C. The ERA requires EPA to pursue remedies that attain near-zero levels of human-

made contamination. 

 

 In this case, the court must determine whether EPA’s decision regarding filtration was 

arbitrary and capricious by failing to meet the requirements of the ERA as an ARAR. The decision 

is arbitrary and capricious if EPA entirely failed to consider an important aspect of the problem or 

offered an explanation for its decision that runs counter to the evidence in determining that the 

ERA, as an ARAR under CERCLA, does not require EPA to include filtration in its UAO.  
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“Based on its own regulations…EPA must make an appropriate evaluation of whether a 

selected remedy will attain ARARs.” Id. at 1447 (noting 40 C.F.R. § 300.430(e)(9)(iii)(B) and  40 

C.F.R. § 300.430(f)(5)(ii)(B)). “While EPA need not and cannot determine with absolute certainty 

whether a proposed remedy will attain a particular ARAR for the site at issue, we conclude it must 

make an appropriate and good faith evaluation…” Id. at 1447. 

The requirements of the ERA may not be waived because New Union has indicated its 

intent to consistently apply the ERA throughout the state, including to all circumstances of the 

CERCLA site at Fartown. An ARAR constituted from a state standard may be waived “if the state 

has not consistently applied, or demonstrated the intention to consistently apply, the promulgated 

requirement in similar circumstances at other remedial actions within the state.” 40 C.F.R. § 

300.430(f)(1)(ii)(C). State standards are entitled to a presumption of consistent application. Office 

of Solid Waste and Emergency Response, EPA, Publication 9234.2-05/FS, CERCLA Compliance 

with State Requirements Quick Reference Fact Sheet 5 (1989). Because no evidence exists to 

suggest that the ERA has been applied inconsistently and the legislative history indicates an intent 

that constitutional amendment be generally applicable, self-executing, and enforced throughout 

the state, the requirements of the ERA may not be waived. See discussion supra Section II.B.1. 

The text, justification, and purpose of the ERA all indicate that EPA should pursue 

remedies that attain near-zero levels of human-made contaminants. “Each and every person of this 

State has a fundamental right to clean air and clean water and to a healthful environment free from 

contaminants and pollutants caused by humans.” Leg. Addendum at 1 (emphasis added). “This 

proposed constitutional amendment will ensure that clean air and water are treated as fundamental 

rights for the citizens of New Union and to protect the overall health of the people and the 

environment, in particular from harms caused by un-natural, human-made or human-caused 
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contaminants and pollutants.” Id. at 2 (emphasis added). “The purpose of this bill is to protect 

public health and the environment ensuring clean air and water, including and not limited to, harms 

from contaminants and pollutants caused by humans.” Id. (emphasis added). 

Furthermore, New Union wrote and passed the ERA to account for regulatory failures, 

such as when federal laws do not adequately preserve water quality. “Where…regulatory gaps 

exist, the Amendment will serve to create a safety net to ensure that protections of our residents 

do not fail, and the people of the State will be guaranteed clean air, clean water and a healthful 

environment, including and in particular due to non-natural, human-caused pollutants and 

contaminants.” Senate Report Art. I § 7.  

In this case, the text, justification, and purpose of the ERA require EPA to pursue remedies 

that attain near-zero levels of NAS-T because it is a human-made pollutant that remains in the 

Fartown water supply through regulatory failure. 

D. EPA failed to meet the requirements of the ERA and the NCP by refusing to include 

filtration in the UAO. 

 

1. EPA failed to consider important aspects of the problem including the 

agency’s pattern of neglect, Fartown’s status as an environmental justice 

community, and the possibility that filtration is affordable. 

 

As glossed by State Farm, EPA’s action is arbitrary and capricious under the APA if the 

agency failed to consider important aspects of the problem. 103 U.S. at 2867. In this case, EPA 

failed to consider the agency’s pattern of neglect, Fartown’s status as an environmental justice 

community, and the possibility that filtration is affordable.  

BELCO unleashed a crisis in New Union by polluting the Sandstone Aquifer with NAS-T. 

In its response to this crisis, EPA has overlooked possibilities and made mistakes in judgment, 

contributing to the ongoing exposure of Fartown residents to contaminated water. In multiple 

instances, EPA has chosen not to monitor NAS-T levels in or near Fartown even though it is 
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downgradient from Centerburg. Under EPA oversight in January 2017, BELCO stopped building 

monitoring wells 1.5 miles north of Fartown, and EPA established no plan to monitor the water 

supply in the town itself. In May 2019, Fartownians asked EPA to test their wells after noticing 

that their water smelled off. EPA declined on account of low NAS-T levels detected by BELCO 

monitoring wells—wells that are not in Fartown. Because of EPA’s failure to act, Fartown 

residents organized to get the clarity they deserved. Private testing of Fartown wells in December 

2019 detected NAS-T levels near the HAL. Through its proposed UAO, EPA continues to leave 

gaps in monitoring in Fartown by leaving at least 25 wells untested each month. 

Such decisions constitute a pattern of neglect by EPA of Fartown residents and illustrate 

the self-imposed challenge the agency has faced in addressing the NAS-T problem with 

insufficient data. EPA fails to explain this record and relies on flawed data in their justification for 

rejecting FAWS’s request for filtration on their wells. See NRDC v. EPA, 808 F.3d 55, 574 (2d 

Cir. 2015) (holding that EPA’s opposition to pursuing a pertinent inquiry was arbitrary and 

capricious); Emhart Indus., Inc. v. New England Container Co., Inc., 274 F.Supp. 3d 30 (D. R.I. 

2017) (holding that EPA’s failure to collect sufficient information rendered their action arbitrary 

and capricious). See also Humana of Aurora, Inc. v. Heckler, 753 F.2d 1579 (10th Cir. 1985); Tex. 

Oil & Gas Ass’n v. EPA, 161 F.3d 923 (5th Cir. 1998). 

Furthermore, EPA failed to consider Fartown’s status as an environmental justice 

community in promulgating the UAO. Even though EPA mentioned Fartown’s status as an 

environmental justice community in re-opening the CD, the agency did not include this factor in 

rejecting FAWS’s filtration request. The President commanded federal agencies to incorporate 

environmental justice into their missions by executive order. Exec. Order No. 12898.  

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985107955&pubNum=0000350&originatingDoc=Ib971d69ba5ef11e5b4bafa136b480ad2&refType=RP&fi=co_pp_sp_350_1583&originationContext=document&transitionType=DocumentItem&ppcid=55c4595252bb4edd8926ba27322d7aa5&contextData=(sc.Search)#co_pp_sp_350_1583
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The D.C. Circuit recently held that “a petitioner may challenge an agency's environmental 

justice analysis as arbitrary and capricious under…the APA,” even though the executive order 

does not create a private right to judicial review. Vecinos para el Bienestar de la Comunidad 

Costera v. FERC, 6 F.4th 1321, 1330 (D.C. Cir. 2021). Vecinos held that an environmental justice 

analysis must be “reasonable and adequately explained” and include “a rational connection 

between the facts found and the decision made.” Id. at 1330 (quoting Cmtys. Against Runway 

Expansion, Inc. v. FAA, 355 F.3d 678, 689 (D.C. Cir. 2004)). The Vecinos court then found the 

agency’s environmental justice analysis poor enough to deem the agency’s actions arbitrary and 

capricious. In this case, the agency has not performed an environmental justice analysis of its UAO 

at all. All that EPA has done is mention Fartown’s status as an environmental justice community 

when re-opening the CD. This fact, coupled with EPA’s poor track record of monitoring water 

quality in Fartown, indicates that EPA is not meeting the standard set by the executive order. 

Additionally, EPA failed to consider the cost effectiveness of the filtration requested by 

FAWS. EPA’s remedial action must meet the requirements of the NCP as well as the ERA. 42 

U.S.C. § 9605(a)(2). The NCP requires that EPA consider cost effectiveness in selecting a remedial 

action. 40 C.F.R. § 300.430(e)(7)(iii). A failure to conduct a “factually-supported cost analysis” 

has been deemed arbitrary and capricious. NRDC, 808 F.3d at 577. In this case, EPA did not 

consider that the cost of installing filtration on 75 wells in Fartown only amounts to $337,500. 

While installing filtration on the wells is more expensive than not installing it, this remedy is 

cheaper than the alternative of filtering the entire aquifer. And the ERA requires that EPA’s remedy 

provide water free from contaminants. 
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2. EPA offered an explanation for its decision that runs counter to the evidence. 

 

EPA justified its refusal to include water filtration or additional remedial actions in the 

UAO on the grounds that FAWS’ 2019 results and EPA’s own sampling results found no wells 

testing above the HAL for NAS-T. Decision 9. But by the UAO, EPA is disregarding the risk of 

potential carcinogenic effects in contradiction to the evidence before it as required by the NCP.  

The NCP establishes that in planning remediation goals, EPA must consider “factors 

related to technical limitations such as detection/quantification limits for contaminants” and 

“factors related to uncertainty.” C.F.R. § 300.430(e)(2)(i)(A). The line of monitoring wells 

established by BELCO closest to Fartown saw increases of 6 ppb NAS-T in January 2018. By the 

UAO, EPA would only monitor wells that have previously tested above 5 ppb NAS-T. However, 

the 6 ppb increase at a monitoring well in January 2018 demonstrates that the agency cannot rule 

out that wells previously testing at 4 or 5 ppb may later rise to 10 or 11 ppb and exceed the HAL. 

EPA’s monitoring history shows that its current plan not to monitor wells that have tested at 4 or 

5 ppb can lead to the undetected exposure of Fartown residents to NAS-T concentrations above 

the HAL. This uncertainty is unacceptable under the NCP and the ERA. 

 Lastly, the absence of objection from FAWS during the development of the CD for the 

contamination in Centerburg is irrelevant to EPA’s responsibilities in Fartown.  The CD was 

finalized before NAS-T was confirmed in Fartown’s water and before the passage of the ERA 

created the fundamental right to clean water. R. at 8. EPA remains responsible for addressing 

shortcomings in its process even after the CD was entered. “. . . EPA retains a duty to examine key 

assumptions as part of its affirmative ‘burden of promulgating and explaining a non-arbitrary, non-

capricious rule.’” Small Refin. Lead Phase-Down Task Force v. EPA, 705 F.2d 506, 534 (D.C. Cir. 

1983) (citing Nat’l Lime Assoc. v. EPA, 627 F.2d 416, 433 (D.C.Cir.1980)).  
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Finally, EPA’s policy arguments are not convincing given the uniqueness of the ERA. 

Ruling in favor of FAWS would not affect permits under the Clean Water Act and Clean Air Act 

in states other than New Union because FAWS’s challenge relies on the requirements of the ERA. 

Other states with similar constitutional amendments, such as Montana, Pennsylvania, and New 

York could see challenges to those permits, but such a result is not the horror EPA implies. To the 

contrary, ruling in favor of FAWS would galvanize democratic procedures of constitutional 

amendment in support of EPA’s mission over federal agency fiat to its detriment. 

IV. The Court should decline to exercise jurisdiction over the pendent state claims 

because the ERA is novel and complex. 

 

FAWS’s tort claims against BELCO arise under New Union common law. Interpretation 

of the ERA is central to BELCO’s liability under state law, and this interpretation is a novel and 

complex issue. New Union law governs except where it is preempted by federal law, and in this 

case, CERCLA does not preempt FAWS’s state law claims. These claims advance the purpose of 

CERCLA, and in no way challenge the CERCLA cleanup. A District Court’s decision to retain 

jurisdiction over pendant claims is subject to review under an abuse of discretion standard. 

A. FAWS’s state tort claims raise novel issues of state law, including the implementation 

of the ERA, and the District Court abused its discretion by not dismissing the claims 

without prejudice to state court as appropriate under 28 U.S.C. § 1367. 

 

FAWS’s state tort claims against BELCO raise novel questions of how the ERA should be 

interpreted in a question of private nuisance liability. When a claim raises a novel issue of state 

law, a federal court should decline to exercise supplemental jurisdiction.  

The District Court has no independent basis for jurisdiction over claims arising under state 

law between two parties which are both residents of New Union—neither federal question 

jurisdiction under 28 U.S.C. § 1331 nor diversity jurisdiction under 28 U.S.C. § 1332 are satisfied. 

The District Court’s jurisdiction can only be found from 28 U.S.C. § 1367(a), which grants federal 
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courts supplemental jurisdiction over other claims which are part of the same controversy. 

However, 28 U.S.C. § 1367(c)(1) states that “the district courts may decline to exercise 

supplemental jurisdiction over a claim under subsection (a) if (1) the claim raises a novel or 

complex issue of state law,” as is the case here.  

The Supreme Court has ruled that CERCLA “deprives state courts of jurisdiction over 

claims brought under the Act. But it does not displace state court jurisdiction over claims brought 

under other sources of law.” Atl. Richfield Co. v. Christian, 140 S. Ct. at 1349.  “We have 

recognized a “deeply rooted presumption in favor of concurrent state court jurisdiction” over 

federal claims.” Id at 1351, (citing Tafflin v. Levitt, 493 U.S. 455 (1990)). Once CERCLA claims 

have been resolved, it is appropriate for federal courts to allow state courts to hear the remaining 

claims. Town of Jaffrey v. Town of Fitzwilliam, 846 F. Supp. 3, 5-6 (D.N.H. 1994). This is 

particularly true for claims which arise under state tort law for private actions for damages that 

CERCLA does not cover, and which reference state statutes. Polcha v. AT&T, 837 F. Supp. 94, 99 

(M.D. Pa. 1993). Novel state law interpretation is appropriately left to state courts. Miller v. City 

of Fort Myers, 424 F.Supp.3d 1136, 1152-53 (D.C. Fl. Jan. 6, 2020). 

Much like in Polcha, FAWS’s state law claims are ones which CERCLA does not allow 

and which state law is designed to address. To avoid preclusion under res judicata, FAWS had no 

choice but to bring its state tort claims in this action, even though they are suited to state court. 

Common law tort claims for nuisance take into account statutory violations, which demonstrate 

negligence per se. As an ARAR, New Union’s ERA constitutes a new statutory pollution standard 

against which state tort claims are evaluated. The court hearing the tort claims will need to evaluate 

whether BELCO has violated the ERA. This task of novel state law interpretation is inappropriate 

for a federal court. Interpretation of state legislation should be left to the courts of New Union.  
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Notably, FAWS’s claims against BELCO are not predicated on the ongoing CERCLA 

cleanup. The progress of the remediation under the district court’s oversight will not interfere with 

FAWS’s ability to recover damages for past harms or obtain injunctive relief against BELCO.  

The novel issues of state law interpretation raised by FAWS’s state tort claims make it 

inappropriate for the District Court to exercise jurisdiction. Interpretation of the ERA should be 

left to a New Union court, in line with the proper relationship between state and federal law. 

B. Preemption does not dispose of the issue because the ERA and state common law 

remedies do not impede federal goals and CERCLA does not fully occupy the field. 

 

The Supremacy Clause of the U.S. Constitution provides that federal law will supersede 

state law where the two conflict. U.S. Const. art. VI, cl. 2. A state law will be invalidated when it 

directly conflicts with a federal statute or “stands as an obstacle to the accomplishment and 

execution of the full purposes and objectives of Congress.” Hillsborough Cnty. v. Automated 

Medical Lab’ys, Inc., 471 U.S. 707, 713 (1985). State law will also be preempted if the federal 

regulation scheme is too comprehensive to leave room for supplementary state regulation. Id. 

Unlike other federal statutes such as the Clean Water Act, CERCLA does not fully occupy 

the field of environmental hazard regulation. CERCLA sets a regulatory floor, not a ceiling. States 

are empowered to establish more stringent regulations of pollutants and provide for additional 

cleanup efforts beyond the ones required by CERCLA. Akzo, 949 F.2d at 1454-6. As discussed 

supra II.B.2-3, Congress intended CERCLA to cooperate with more stringent regulation from 

other sources of law, and thus the statute cannot be construed to preempt state tort actions. 

CERCLA’s objective is to enact effective and timely cleanups of environmental hazards. 

The ERA and the requested state law remedies do not stand in the way of Congress’s purpose, and 

as such, these actions are not barred by conflict preemption. FAWS has furthered the goals of 

CERCLA by conducting timely testing and advocating for the cleanup of the NAS-T plume. The 
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damages sought in tort are consistent with the purpose of remedying the harm done by PRPs and 

strengthening environmental advocacy in an environmental justice community such as Fartown.  

 The ERA and state tort law claims are not preempted by CERCLA, because the requested 

remedies align with CERCLA’s purpose and are consistent with CERCLA’s regulatory floor. 

C. FAWS’s state law claims do not constitute a “challenge” to the CERCLA cleanup and 

can be heard by the appropriate court. 

 

Claims which constitute a challenge to an ongoing CERCLA cleanup are barred by § 

9613(h) of CERCLA. The purpose of 42 U.S.C. § 9613(h) is to prevent lawsuits from delaying the 

cleanup of environmental hazards. New Mexico v. General Electric Co, 467 F.3d 1223, 1259 (10th 

Cir. 2006). A “challenge” is a legal action which impacts the ongoing remediation of a designated 

CERCLA site. Id. “There must be a direct effect for state claims to constitute a CERCLA 

‘challenge.’” ARCO Env’t Remediation, LLC. v. Dept. of Health & Env’t Quality, 213 F.3d 1108 

(9th Cir.2000). State tort claims for damages do not constitute a CERCLA challenge. Coffey v. 

Freeport-McMoRan Copper & Gold Inc., 623 F.Supp.2d 1257, 1273 (W.D. Okla. 2009).  

In this case, FAWS seeks compensatory and punitive damages from BELCO under 

nuisance law as well as injunctive relief for BELCO to remediate the NAS-T contamination. The 

relief sought will not hinder the ongoing cleanup under the CD, since installing CleanStripping 

filtration in Fartown wells will only enhance the removal of NAS-T from the site. The relief 

requested is consistent with the performance of the CD and aligns with the purpose of CERCLA.  

EPA is particularly concerned that resolving some of FAWS’s claims in a different court 

will detract from the mandate to comply with CERCLA. However, the relief demanded by FAWS 

only promotes the purpose of CERCLA in New Union. Improved water filtration in no way 

disempowers EPA from creating a timely and effective cleanup. 
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The state law claims do not “challenge” the ongoing CERCLA cleanup. The doctrines of 

conflict and field preemption support carrying out the ERA and state tort claims alongside 

CERCLA, as the state actions are aligned with Congress’s express purpose and build on 

CERCLA’s regulatory floor. Under 28 U.S.C. § 1367(c)(1), FAWS’s state law claims should be 

dismissed to state court to resolve the novel issues of state law raised by the common law nuisance 

claims in context of the ERA. Interpretation of a New Union constitutional amendment is only 

appropriate for a state court of New Union.  

CONCLUSION 

For the stated reasons, this Court should reverse the District Court’s decision on Issue 1, 

granting FAWS’s motion for summary judgment and requiring BELCO to reimburse the $21,500 

in investigatory costs. On Issue 2, this Court should affirm the District Court’s decision granting 

summary judgment to the EPA and imposing penalties against BELCO for failing to comply with 

the UAO. On Issue 3, this Court should affirm the District Court’s decision granting summary 

judgment to FAWS and requiring a remedy that complies with the ERA. On Issue 4, this Court 

should reverse the District Court decision and instead grant FAWS’s motion for remand.  
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