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INTRODUCTION 

 Since 1972, the Better Living Corporation (“BELCO”) has been at the forefront of 

technological progress and innovation. Living up to the company name, BELCO has developed 

and patented numerous inventions that have undoubtedly resulted in better living by advancing 

humankind’s progress and improving the general quality of life. One such invention is LockSeal, 

which prevents corrosion in metal pipes and machinery exposed to water and other corrosive 

liquids. LockSeal was widely used in industrial settings, providing an inexpensive way to extend 

the lifetime of critical materials. In 1988, BELCO stopped producing LockSeal because it had 

invented a more efficient process to preventing corrosion. During its functional lifetime, 

LockSeal was indispensable to the research and development of this new, efficient anti-corrosion 

process. BELCO’s dedication to continually improving its processes has benefitted countless 

companies; many owe the long lifetimes of their critical industrial components to BELCO 

processes and products.  

 The Comprehensive Environmental Response, Compensation and Liability Act of 1980 

(CERCLA) empowers federal authorities, like the Environmental Protection Agency (EPA), to 

respond directly to releases or threatened releases of hazardous substances that may endanger 

public health or the environment. CERCLA also prioritizes the efficient remedy of hazardous 

substance releases and the appropriate distribution of costs. Under this statutory authority, the 

EPA investigated the extent to which BELCO was responsible for a contamination of NAS-T, a 

chemical in LockSeal. Based on this investigation and subsequent remediation efforts, the EPA 

and BELCO decided on a plan of attack entered into a Consent Decree (CD). The EPA issued 

BELCO a Certificate of Completion (COC) once all prescribed efforts were complete.  
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 BELCO has cooperated with the EPA and met the requirements of CERCLA at every 

turn of its investigation, with an empathetic understanding that they had a responsibility to clean 

up after their mistakes and take care of the people impacted by the NAS-T contamination. 

Despite BELCO’s every effort, the Fartown Association for Water Safety (FAWS) has remained 

dissatisfied with the work done. They have continually insisted that the completely safe levels of 

residual NAS-T in the Sandstone Aquifer require more from the EPA and BELCO than laid out 

by CERCLA, and they have demanded unreasonable payments and filtration installations to 

which they are not legally entitled. CERCLA is intended to empower federal authorities to 

respond appropriately to the release of hazardous materials, not to allow private parties to make 

their own reimbursement or clean-up demands when federal authorities are already at work. For 

this court to hold otherwise would not only be contrary to CERCLA, but would in fact 

undermine the entire purpose of the legislation.  

JURISDICTIONAL STATEMENT 

BELCO appeals from two of four issues decided on summary judgment in an Order of 

the United States District Court for the District of New Union. BELCO appeals from (1) the 

District Court’s upholding of an EPA Unilateral Administrative Order (UAO) which directs 

BELCO to take additional remedial actions on the basis that New Union’s  Environmental Rights 

Amendment (ERA) is a new Applicable or Relevant and Appropriate Remedy (ARAR) under 

CERCLA and (2) the District Court’s order vacating the EPA’s decision not to require BELCO 

to install filtration systems on all Fartown private wells as arbitrary, capricious, and contrary to 

law. The order was entered in June, 2022, by the honorable Judge Douglas Bowman in the U.S. 

District Court for the District of New Union. No. 17-CV-1234 and No. 21-CV-1776.  
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 BELCO is incorporated in Delaware with its principal place of business in New Union. 

All FAWS members reside in New Union. The U.S. District Court for the District of New Union 

had federal question jurisdiction over the CERCLA claims. 28 U.S.C. §1331. The District Court 

exercised supplemental jurisdiction over FAWS’ closely related state law claims and over the 

interpretation of New Union’s ERA. 28 U.S.C. §1367. BELCO, the EPA, and FAWS all filed 

timely Notices of Appeal pursuant to Fed. R. App. P. 4. The United States Court of Appeals for 

the Twelfth Circuit has jurisdiction over this appeal pursuant to 28 U.S.C §1291, which grants 

courts of appeals jurisdiction over appeals from all final decisions of district courts. Orders 

granting summary judgment are appealable as final decisions. Bullard v. Blue Hills Bank, 135 S. 

Ct. 1686, 1694 (2015).  

STATEMENT OF ISSUES PRESENTED 

1. Was the District Court correct in finding that FAWS’ costs in sampling, testing, and 

analyzing its members’ private wells are not necessary response costs and are thus not 

reimbursable under CERCLA? 

2. Did the District Court err in finding the ERA is a new ARAR and allowing the EPA to 

reopen the Consent Decree? 

3. Did the District Court err in holding the EPA was arbitrary and capricious in deciding not 

to require BELCO to install filtration systems on Fartown wells with NAS-T levels below 

the health advisory level?  

4. Was the District Court correct to retain jurisdiction over the remaining state law tort 

claims after resolving the federal claims? 
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STATEMENT OF THE CASE 

A. Summary of CERCLA 

CERCLA provides the causes of action for the first, second and third issues before the 

Court. Record at 2. CERCLA was enacted in 1980 and “establishes a complex statutory scheme 

for responding to certain environmental hazards.” Guam v. U.S., 209 L. Ed. 2d 691, pin cite 

(2021). The act prioritizes the efficient remedy of hazardous substance releases and the 

appropriate distribution of costs. CTS Corp. v. Waldburger, 573 U.S. 1, 4 (2014). Congress 

empowered the EPA, working under the authority of the president, to administer the 

implementation of CERCLA. 42 U.S.C. §9601 et seq. CERCLA also mandates the creation of 

the National Contingency Plan (NCP) to “establish procedures and standards for responding to 

releases of hazardous substances, pollutants, and contaminants.” §9605(a). The NCP is published 

by the EPA. §9606(c). The NCP includes detailed procedures for the remedial 

investigation/feasibility study and remedy selection.” 40 C.F.R. §300.430.  

Congress authorized the EPA to designate substances as hazardous. §9602. Where the 

EPA determines there has been a release of certain hazardous substances – or “any pollutant or 

contaminant which may present an imminent and substantial danger to the public health or 

welfare” – the EPA is authorized to act, consistent with the NCP, to take removal or remedial 

actions. §9604(a)(1). The EPA may also compel potentially responsible parties to undertake 

response actions. §9606. Among other categories of persons, “any person who at the time of 

disposal of any hazardous substance owned or operated any facility at which such hazardous 

substances were disposed of” is a potentially responsible party (PRP). §9607(1)(2). PRPs are 

responsible for all costs of remedial actions incurred by federal, state, or Tribal governments, 
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§9607(a)(4)(A), as well as “any other necessary costs of response incurred by any other person 

consistent with the national contingency plan.” §9607(a)(4)(B) (emphasis added).  

Remedial actions must be consistent with all ARARs. CERCLA does not define ARAR, 

but requires that remedial actions meet federal standards and state environmental laws that are 

“more stringent than any Federal standard, requirement, criteria, or limitation.” 

§9621(d)(2)(A)(ii). The NCP specifies that “[o]nly those state standards that are identified by a 

state in a timely manner and that are more stringent than federal requirements may be 

applicable.” 40 C.F.R. §300.5. The 6th Circuit further defined an ARAR as a state law that is (1) 

properly promulgated, (2) more stringent than federal standards, (3) legally applicable or relevant 

and appropriate, and (4) timely identified. US v. Akzo Coating of Am., 949 F.2d 1409, 1440 

(1991). 

B. The Environmental Rights Amendment of New Union 

In November 2020, New Union amended its constitution to incorporate the ERA. The 

amendment was passed by New Union’s legislature, signed by the governor, and approved by 

71% of voters via an election ballot measure. Record at 8. The Amendment reads “Each and 

every person of this State shall have a fundamental right to clean air and clean water and to a 

healthful environment free from contaminants and pollutants caused by humans.” N.U. Const. 

art. §7. The purpose of the amendment is “to protect public health and the environment ensuring 

clean air and water.” Addendum at 3. The legislature’s justification for proposing this 

amendment was to establish a fundamental right that could serve as the basis for additional 

environmental protections through legislation or state agency regulations. Id. In sum, the 

amendment seeks to ensure the overall health and well-being of the citizens of New Union, and 

to mitigate any harm caused by human-made pollutants. Id.  
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As this amendment is state law, the EPA may not use the ERA as justification for 

additional remedial action under CERCLA. As a federal agency, the EPA must base its decisions 

on federal law or a state regulatory standard that is more stringent than current federal standards. 

New Union’s courts have not spoken on the scope or applicability of the ERA. Therefore, it 

would be inappropriate for the EPA to declare that this novel amendment qualifies as an ARAR. 

Finally, this Court should decline to exercise supplemental jurisdiction on this issue because it is 

a novel state amendment and comity demands deference to the state court’s interpretation of the 

ERA.  

C. The Sandstone Aquifer  

The Sandstone Aquifer is an underground body of water that flows first beneath 

Centerburg and later beneath Fartown. Record at 5. Citizens of Centerburg get water from 

Centerburg Water Supply (CWS), which pumps water directly from the aquifer and treats it 

before distribution. Id. On the other hand, citizens of Fartown get their water from private wells 

which pump water directly from the aquifer. Id.  

BELCO ran a factory in Centerburg from 1973 to 1998. Record at 6. This factory 

manufactured chemicals used in the production of BELCO’s LockSeal sealant, including the 

chemical NAS-T. Record at 5, 6. NAS-T is known to be a probable human carcinogen, and for 

that reason the EPA has adopted a Health Advisory Level (HAL) for NAS-T in drinking water of 

10 parts per billion (ppb). Record at 6. This incorporates a significant margin of error for human 

health. Id. NAS-T is not a commonly used agent, and for that reason there are no further state or 

federal regulations specific to this chemical. Id. 

Prompted by complaints from Centerburg residents, the Centerburg County Department 

of Health (DOH) began testing the public water supply in January 2015 and discovered that 
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Centerburg’s water contained between 45 and 60 ppb NAS-T. Id. Residents were told to stop 

drinking tap water, and BELCO voluntarily supplied all city residents with bottled water while 

the problem persisted. Id. The New Union Department of Natural Resources (DNR) began an 

investigation of the water contamination in September 2015, centering their efforts on the old 

BELCO factory. Id. In January 2016, the investigation and remediation were referred to the EPA 

due to a lack of resources and expertise. Id. 

D. Monitoring and Remediating Aquifer Contamination  

The EPA and BELCO worked together during the investigation of NAS-T in 

Centerburg’s water supply. Record at 6. BELCO continued to provide drinking water to 

Centerburg residents and agreed to investigate the cause and extent of the contamination. Id. 

Additionally, BELCO agreed to evaluate the EPA’s proposed cleanup remedies. Id. BELCO’s 

investigation revealed that a plume of NAS-T was entering the Sandstone Aquifer through the 

soil at the old factory. Id. To measure the extent of the plume, BELCO worked under the 

oversight of the EPA to install three lines of monitoring wells between Centerburg and Fartown 

from July 2016 to January 2017. Record at 7. The final five wells were half a mile north of 

Fartown, and none of these wells detected NAS-T. Id. The EPA determined that they had found 

the end of the NAS-T plume, and did not direct BELCO to install any additional wells. Id.  

Since treating all of the contaminated water was estimated to take decades and would 

have cost over $45,000,000, the recommended remediattion was to excavate the contaminated 

soils and to further filtrate the water through CWS. Id. In June 2017, the EPA selected a clean-up 

plan for the site through a Record of Decision (ROD) and brought a cost recovery action against 

BELCO. Id. The EPA and BELCO then entered into and filed a CD in which BELCO agreed to 

design and implement the EPA remedy specified in the ROD. Id.  
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Under the CD, the EPA was required to issue a COC to BELCO upon the completion of 

the clean-up. Id. After issuing this COC, the EPA is not permitted to order BELCO to conduct 

any further remediations without reopening the CD. Id. The CD explicitly states that there are 

two grounds upon which the EPA can reopen: (1) where new information not previously 

available or known to EPA is revealed, showing that the clean-up plan is no longer protective of 

human health of the environment; or (2) where new, more stringent Regulatory Standards are 

established that the clean-up plan does not satisfy. Id. The CD also defines Regulatory Standards 

to include ARARs under CERCLA. Id, CD §1.12. 

As required by the CD, BELCO took several steps to remediate the NAS-T 

contamination in Centerburg’s water supply. Record at 7. BELCO (1) installed and maintained a 

water filtration system to remove NAS-T at the CWS public water, (2) excavated soils 

contaminated with NAS-T from the old factory site, and (3) conducted monthly sampling of the 

monitoring wells installed during the investigation. Id. The well tests were consistent with prior 

results for the most part, with the only exception being extremely low levels of NAS-T detected 

in the wells nearest to Fartown in the January 2018 readings. Record at 8. Given the overall 

results of BELCO’s efforts, the EPA issued the COC to BELCO in September 2018. Id. 

The New Union DOH tested five private drinking wells in Fartown for contamination in 

February 2019, following sworn testimony from several residents that the water had smelled 

“off” for several years. Record at 8. No NAS-T was detected by these tests. Id. Unsatisfied with 

that result, a group of residents from Fartown asked the EPA to order BELCO to conduct more 

testing. Id. Given the previous lack of NAS-T in BELCO’s tests in the wells north of Fartown, 

the EPA declined. Id. The residents of Fartown remained frustrated, leading to the formation of 

the FAWS. Id. 
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FAWS conducted their own testing of the private wells in Fartown, paying a third party 

$21,500 for testing and analysis. Id. The results showed that over half of the wells tested had no 

trace of NAS-T while the remaining wells all had detections of NAS-T at concentrations of less 

than 8 ppb. Id. Based on these nominal levels of NAS-T, FAWS requested that the EPA reopen 

the CD with BELCO for further investigation and remediation. Id. Again, the EPA declined the 

request. Id.  

E. The Impact of the ERA  

Following the passage of New Union’s ERA in November 2020, the EPA reached out to 

the New Union DNR to determine whether the ERA constituted an ARAR under CERCLA. 

Record at 9. The DNR responded that “the EPA should identify the ERA as an ARAR where it 

provides guidance consistent with CERCLA and where it is not inconsistent with any state or 

federal regulations.” Id. Following this guidance from the DNR, the EPA reopened the CD with 

BELCO because of FAWS’s independent testing results and because the EPA deemed that the 

ERA was a change in the Regulatory Standards referenced in the CD. Id.  

With the reopening of the CD, the EPA ordered BELCO to sample and analyze water 

from fifty private wells in Fartown. Id. The EPA also ordered BELCO  to supply bottled water to 

any Fartown resident whose well returned positive results for NAS-T, and to continue 

monitoring Fartown wells. Id. BELCO challenged this order on the grounds that the EPA did not 

have the right to reopen the CD, as the ERA was not legally an ARAR.  Therefore, BELCO 

argued, the order was inconsistent with CERCLA. Id. 

Over BELCO’s objections, the EPA issued a Unilateral Administrative Order (UAO) 

directing BELCO to conduct the new actions requested by the EPA. Id. Around the same time, 

FAWS requested that the EPA order BELCO to either install CleanStripping filtration devices in 
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each residential well in Fartown that tested positive for NAS-T or to take other action to remove 

NAS-T entirely from the water supply. Id. The EPA declined to include the FAWS requests in 

the UAO. Id. BELCO refused to comply with the UAO, so the EPA began supplying water to 

Fartown residents and monitoring wells through monthly sampling. Record at 10. Results of the 

sampling have been consistent with NAS-T levels found by FAWS’s independent testing. Id. 

F. Proceedings Below 

In August 2021, the EPA made a motion against BELCO seeking to recover both costs 

incurred in Fartown and penalties from BELCO for violating the UAO. Record at 10. BELCO 

contends that since the ERA cannot properly be considered an ARAR, the EPA could not reopen 

the CD and therefore the UAO was without legal foundation. Id.  

FAWS also filed several motions. The first was a motion to intervene in the BELCO 

action, asserting a claim against the EPA that the UAO was arbitrary, capricious, and contrary to 

law under the Administrative Procedures Act (APA). Id, 5 U.S.C. §706(2)(A). Within this 

motion, FAWS argued that compelling BELCO to install filtration systems in the private wells of 

Fartown residents was required by law. Record at 10. The second motion was directly against 

BELCO, filed by FAWS and eighty-five additional individual plaintiffs from Fartown who 

sought to recover costs under CERCLA for the $21,500 that FAWS spent on water testing and 

analysis. Id. While FAWS did not at the time file a third motion, the group made it very clear 

that they would seek to dismiss remaining state claims once the CERCLA claims had been 

resolved in order to litigate remaining claims in state court. Id. 

In December 2021, all three parties moved and cross-moved for summary judgment on 

the CERCLA claims. Record at 11. Opposed by the EPA and BELCO, FAWS also moved to 

dismiss any remaining state law claims once CERCLA claims were resolved. Id. The parties 
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stipulated that (1) all parties have standing and that the case is not moot; (2) that the CD and 

UAO are final agency actions; and (3) that FAWS had exhausted its administrative remedies. Id.  

The District Court partially granted and partially denied the various motions described 

above. Id. First, the Court granted BELCO’s motion for summary judgment, holding that FAWS 

costs were not a “necessary” CERCLA response and therefore were not reimbursable. Record at 

12. Second, the Court held that the ERA was an ARAR and thus denied BELCO’s motion for 

summary judgment as to the EPA’s costs and penalties against BELCO. Record at 15. Third, the 

Court denied both BELCO and the EPA’s motion for summary judgment to vacate part of the 

UAO, holding that the EPA acted contrary to law when it determined that installing filtration 

systems in Fartown wells was not required by state law. Record at 17. Fourth, continued to 

exercise jurisdiction over all matters on the grounds that tremendous work had already been done 

and that maintaining jurisdiction would create efficiencies, impliedly rejecting FAWS’ motion to 

remand remaining state law tort claims to the state courts. Record at 18. 

SUMMARY OF THE ARGUMENT 

The District Court was correct in finding that FAWS’ costs in investigating private wells 

were not necessary and thus not reimbursable and was correct to retain jurisdiction over the state 

law tort claims. The court was incorrect in finding that the ERA was an ARAR that allowed the 

EPA to reopen the consent decree, and in finding that it was arbitrary and capricious for the EPA 

to decide not to require BELCO to install filtration systems on Fartown private wells.   

The District Court was correct in holding that FAWS’s costs were not “necessary” 

CERCLA response costs and therefore could not be reimbursed. In order for a private plaintiff to 

be able to recover costs from potentially responsible parties, CERCLA requires that the plaintiffs 

prove (1) the site in question is a CERCLA “facility,” (2) the defendant is a responsible party, (3) 
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there is a release or threatened release of hazardous substances, and (4) the plaintiff has incurred 

costs in response to the release or threatened release. Nongovernmental plaintiffs must also show 

that the costs they are seeking to recovery were “necessary.” Importantly, necessary costs cannot 

be duplicative of agency actions, must be directed at actual cleanup of hazardous materials, and 

cannot serve the purpose of simply overseeing another party’s legal obligations. Since the costs 

taken on by FAWS were duplicative of EPA actions, were not closely tied to the actual cleanup 

of hazardous materials, and the purpose of FAWS’ independent investigation was to 

micromanage BELCO’s remediation efforts, the costs cannot be described as necessary. This 

court should affirm the decision of the lower court and find that FAWS’s costs were not 

necessary under CERCLA and therefore are not reimbursable. 

The District Court improperly accepted the EPA’s interpretation of the ERA as an 

ARAR. In doing so, it failed to recognize that Article III limitations, supplemental jurisdiction 

requirements, and the principles of comity demand that New Union’s state courts be the final 

arbiters of the state constitution. Further, allowing the EPA to interpret and apply state 

constitutional amendments triggers the major questions doctrine. Congress never granted the 

EPA authority to interpret and apply state constitutional amendments because that would be 

repugnant to the principles of federalism, and the EPA lacks the institutional competency to 

answer constitutional questions. Nevertheless, the EPA presents an unreasonable interpretation 

of the ERA which is contrary to the ratifiers original intent. Finally, the EPA’s interpretation of 

the ERA as an ARAR is contrary to the CD and relevant HAL for NAS-T. Therefore, this Court 

should reverse the lower court’s ruling that the ERA is an ARAR.  

Third, the District Court erred when it found the EPA’s remedy selection under the 

reopened CD was arbitrary and capricious. Though the CD was inappropriately reopened, the 
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EPA’s decision not to require filtration systems on Fartown wells testing under the health 

advisory level for NAS-T was not arbitrary and capricious. The arbitrary and capricious standard 

is highly differential to agency decisions, particularly where agencies are making determinations 

based on scientific evidence. Agency decisions are upheld unless the decision is outside the 

bounds of the law or the factual record. Congress requires the EPA to select CERCLA remedies 

that are (1) efficient in protecting human health and the environment and (2) cost-effective. The 

installation of filtration systems on Fartown wells with small and non-toxic amounts of NAS-T is 

neither efficient nor cost-effective. Thus, the District Court failed to appropriately apply the 

arbitrary and capricious standard and erred when vacating the EPA’s remedy selection decision. 

This court should therefore reverse the lower court’s decision on this front. 

The District Court appropriately retained supplemental jurisdiction over the pendant state 

law tort claims. A district court’s decision to exercise supplemental jurisdiction is discretionary. 

While comity demands that novel and complex issues of state law be addressed in state courts, 

federal courts frequently retain jurisdiction over straightforward state tort claims. Given that 

extensive proceedings have already taken place in federal court, it would be a waste of judicial 

resources to remand the tort claims to state court and this court should uphold the decision of the 

District Court. 

This Court should hold FAWS’ costs were not necessary and thus not reimbursable, that 

the ERA was not an ARAR and thus the EPA was not allowed to reopen the consent decree, and 

that it was not arbitrary and capricious for the EPA to decide not to require BELCO to install 

filtration systems on Fartown private wells. Additionally, this court should retain jurisdiction 

over the state law tort claims even where the federal claims are resolved 
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STANDARD OF REVIEW 

Orders of summary judgment are reviewed de novo. Eastman Kodak Co. v. Image Tech. 

Servs., Inc., 504 U.S. 451, 465 n.10 (1992) (“[O]n summary judgment we may examine the 

record de novo without relying on the lower courts' understanding.”). When reviewing de novo, a 

court of appeals owes no deference to the court below. Salve Regina Coll. v. Russell, 499 U.S. 

225, 226 (1991). Summary judgment is appropriate where there is no genuine dispute of any 

material fact, and the moving party is entitled to judgment as a matter of law. Celotex Corp. v. 

Catrett, 477 U.S. 317, 322 (1986).  

  A district court's decision to exercise supplemental jurisdiction is reviewed for abuse of 

discretion. United Mine Workers of Am. v. Gibbs, 383 U.S. 715, 728 (1966); Shahriar v. Smith & 

Wollensky Rest. Group, Inc., 659 F.3d 234, 243 (2d Cir. 2011); Parker v. Scrap Metal 

Processors, Inc., 468 F.3d 733, 738 (11th Cir. 2006). A district court abuses its discretion where 

it bases a decision on “an erroneous view of the law or on a clearly erroneous assessment of the 

evidence.” Cooter & Gell v. Hartmarx Corp., 496 U.S. 384, 405 (1990). 

ARGUMENT 

I. FAWS Costs Were Not Necessary and Are Not Reimbursable Under CERCLA 

The district court was correct in holding that FAWS’s costs were not “necessary” 

CERCLA response costs and therefore could not be reimbursed for two reasons.  (1) FAWS 

incurred the costs by carrying out their own investigation of NAS-T in the water supply even 

though the investigation into the water contamination had been closed, and (2) even though trace 

amounts of NAS-T were  found in the Fartown water supply, this  did not warrant the 

remediation efforts undertaken by FAWS nor did FAWS actually attempt to clean-up the NAS-T 

they found through their investigation. As the costs taken on by FAWS were duplicative of EPA 
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actions and were not closely tied to the actual cleanup of hazardous materials, this court should 

affirm the decision of the lower court. 

Under CERCLA, PRPs can be liable to private parties who are not PRPs for response 

costs incurred by those private parties. 42 U.S.C. §9607(a)(4)(B).  Plaintiffs seeking to recover 

costs from PRPs must show: (1) the site in question is a ‘facility’ as defined by CERCLA; (2) the 

defendant is a responsible party; (3) there has been a release or there is a threatened release of 

hazardous substances, and; (4) the plaintiff has incurred costs in response to the release or 

threatened release. Sycamore Indus. Park Assocs. v. Ericsson, Inc., 546 F.3d 847, 850 (7th Cir. 

2008) (see also Rolan, et al. v. Atlantic Richfield Co., et al., 2019 WL 542905, at *5 (N.D. Ind. 

Oct. 22, 2019)). A non-governmental plaintiff must demonstrate that the costs they are seeking to 

recover were “‘necessary’ and ‘consistent with the national contingency plan.’” Forest Park Nat. 

Bank & Trust v. Ditchfield, 881 F.Supp.2d 949, 977 (N.D. Ill. July 24, 2012) (citations omitted).  

Generally, the analysis around a private party’s ability to recover costs from a PRP must 

center on the four elements which were laid out by Rolan in addition to the non-governmental 

plaintiff requirement established by Forest Park. In the case at hand, none of the four elements 

from Rolan are disputed by any party. Therefore, the main issue is whether FAWS’ response 

actions were “necessary” and “consistent with the national contingency plan.” Forest Park, 881 

F.Supp.2d at 977. 

For a response action to be "necessary," it cannot be duplicative of the EPA or state 

agency's actions responding to or remedying the release of the substance in question. U.S. v. Iron 

Mountain Mines, Inc., 987 F.Supp. 1263, 1272 (E.D. Ca., Oct. 28, 1997). There are several ways 

in which the actions may be “duplicative,” including if they occur after the EPA has informed 

the private parties that it would be conducting its own investigation. Louisiana-Pacific Corp. v. 
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Beazer Materials & Servs., Inc., 811 F.Supp. 1421, 1425 (E.D. Ca. Jan. 27, 1993). Additionally, 

response actions are necessary if they are “closely tied to the actual cleanup of hazardous 

releases.” Young v. U.S., 394 F.3d 858, 863 (10th Circ. 2005).  

To be deemed necessary, the actions of the private party cannot serve the purpose of 

“overseeing another private party's legal obligation to [remediate] a property . . . without direct 

involvement in the responsible party's remediation and detoxification efforts.” Wilson Road 

Dev’t Corp. v. Fronabarger Concreters, Inc., 209 F.Supp.3d 1093, 1114-15 (E.D. Mo. 2016). In 

fact, for the costs to be “consistent with the national contingency plan” there must be evidence 

that the response actions were taken to “assist with and help plan the eventual remediation and 

cleanup efforts.” See Wilson Road, 209 F.Supp.3d at 1113; see also Walnut Creek Manor, LLC v. 

Mayhew Ctr., 622 F.Supp.2d 918, 929 (N.D. Ca. 2009). 

The actions of FAWS were not necessary. Firstly, the EPA determined that the end of the 

NAS-T plume had been discovered long before FAWS began testing their waters. Additionally, 

the private parties of Fartown were highly aware that the EPA and BELCO were conducting an 

investigation into the aquifer contamination. Therefore, under the precedent set by Louisiana-

Pacific, the actions of FAWS were duplicative. Not only were the actions of FAWS duplicative, 

but they were not “closely tied to the actual cleanup of hazardous releases” as Young v. U.S. 

requires. Rather, FAWS sought to oversee BELCO’s remediation efforts because they did not 

believe enough was being done to help them, despite a lack of hazardous contamination in 

Fartown’s waters. For choosing this path, FAWS cannot seek reimbursement; their response 

actions were in no way taken to “assist with and help plan the eventual remediation and cleanup 

efforts” as required by Wilson Road. 
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II. The District Court erred when it upheld the EPA’s determination that New 

Union’s ERA constitutes an ARAR. 

The ERA is a bold and laudable amendment to New Union’s Constitution. However, the 

District Court erred by exercising supplemental jurisdiction over the interpretation of the ERA 

and in granting deference to the EPA. The principles of federalism vest power in the state courts 

to interpret their state constitutions. Jurisdictional and comity considerations further reinforce 

this longstanding requirement of the separation of federal and state powers. Therefore, it is not 

within the purview of the federal courts to interpret the ERA.  

Furthermore, the EPA lacks the authority to define the ERA as an ARAR, regardless of 

the DNR’s ambiguous guidance. The EPA’s decision to reopen the consent decree and issue a 

UAO fails to pass legal muster for three reasons. (1) The EPA’s purported authority to interpret 

the ERA as an ARAR violates the major questions doctrine. (2) The EPA’s interpretation of the 

ERA is unreasonable because it is incompatible with the amendment's original meaning. (3) The 

UAO is contrary to the EPA’s HAL and the CD. For these reasons, BELCO this court should 

reverse the lower court ruling and hold that constitutional, jurisdictional, and comity principles 

demand that the ERA receive de novo review from New Union’s courts.   

a. Article III Jurisdiction, Statutory Jurisdictional Principles, and Comity 

Demand the ERA Receive De Novo Review from New Union’s Courts. 

Federal judiciary power extends to all cases arising under the Federal Constitution and 

the laws of the United States. U.S. Const. art. II, §2, cl. 2. However, courts have routinely upheld 

that it is not within the purview of the Federal Courts to decide questions arising in law and 

equity outside of these constitutional constraints. “‘The authority and only authority is the State, 

and if that be so, the voice adopted by the State as its own’ (whether it be of its Legislature or of 
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its Supreme Court) ‘should utter the last word.’” Erie RR. v. Tompkins, 304 U.S. 64, 79 (1938) 

(quoting Black & White Taxicab & Transfer Co. v. Brown & Yellow Taxicab & Transfer Co., 

276 U.S. 518, 535 (1928) (Holmes, J. dissenting)).  

Congress has authorized Federal Courts to retain supplemental jurisdiction over state law 

claims that form the nexus of a case or controversy where the court has original jurisdiction. 28 

U.S.C. §1367(a). However, the district courts can, and should, decline to exercise supplemental 

jurisdiction over a claim if it raises a novel or complex issue of state law. §1367(c)(1). Generally, 

state tort claims are not considered novel or complex. Parker, 468 F.3d at 743. However, Federal 

Courts regularly decline to exercise supplemental jurisdiction over cases of first impression 

involving novel state law issues. See Carver v. Nassau Interim Fin. Auth., 730 F.3d 150 (2nd 

Cir. 2009); Reynolds v. City of Eugene, 937 F.Supp.2d 1284 (D. OR. 2013); Erdman v. 

Nationwide Ins., 621 F.Supp.2d 230 (M.D. Penn. 2007); Traylor v. Hammond, 94 F.Supp.3d 203 

(D.C. Con. 2015) (declining to exercise supplemental jurisdiction in novel and underdeveloped 

issues of state law. Holding that the state is the final arbiter of its own Constitution and is owed 

deference). Interpretations of a state’s constitution are exclusively within the jurisdiction of state 

courts, so long as it is not repugnant to the Federal Constitution. See generally N.Y. Const. art. 

VI, §3; Wash. Const. art. IV, §4; Mich. Const. art. VI, §3 (vesting original and appellate 

jurisdiction of state law questions to their respective state court systems).  

Further, the comity doctrine reflects “a proper respect for state functions, a recognition of 

the fact that the entire country is made up of a Union of separate state governments, and a 

continuance of the belief that the National Government will fare best if the States and their 

institutions are left free to perform their separate functions in separate ways.” Levin v. Com. 

Energy, Inc., 560 U.S. 413, 421 (2010) (quoting Fair Assessment in Real Est. Ass'n, Inc. v. 
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McNary, 454 U.S. 100, 112 (1981)). In short, Federal Courts are bound by Article III limitations, 

§1367 explicitly enumerates when those courts should decline to exercise supplemental 

jurisdiction, and comity demands respect for the state courts’ independent functions.   

The lower court erred by not recognizing this as an issue of Article III limitations, 

supplemental jurisdiction, and comity principles. The opinion starts at CERCLA, then engages in 

an Akzo analysis, and ends with erroneously granting Mead deference to the EPA. Record at 13-

15; See U.S. v. Mead Corp., 533 U.S. 218 (2001). This was an incorrect analysis and a 

misapplication of Mead. While the EPA issuing a UAO is an administrative decision, which is 

traditionally given deference, Mead only applies when an agency’s interpretation of a statute 

does not warrant Chevron deference, but it may still be entitled to some level of deference. 

However, federal agencies relying on a state constitutional amendment to fill in the gaps of a 

federal statute is an ultra vires action. “No matter how it is framed, the question a court faces 

when confronted with an agency's interpretation of a statute it administers is always, 

simply, whether the agency has stayed within the bounds of its statutory authority.” City of 

Arlington v. F.C.C., 569 U.S. 290, 297 (2013). 

 The lower court did accurately articulate Mead’s factors: The weight of deference 

afforded to an agency “will depend upon the thoroughness evident in its consideration, the 

validity of its reasoning, its consistency with earlier and later pronouncements, and all those 

factors which give it power to persuade, if lacking power to control.” Record at 13 (quoting 

Mead, 533 U.S. at 219.) However, that court failed to properly apply Mead.   

Here, the lower court accepted arguments from the EPA and FAWS that the “EPA had 

the obligation to interpret and apply the ERA as an ARAR.” Record at 14. However, this 

argument fails because agencies, like the EPA, do not have the authority or institutional 



   
 

 20 

competence to answer constitutional questions. See Mathews v. Diaz, 426 U.S. 67 (1976); 

Weinberger v. Salfi, 422 U.S. 749 (1975). Further, the lower court impermissibly assessed the 

legislative history and text of the ERA, finding that the EPA presented a persuasive 

interpretation. Record at 14-15. If the lower court properly followed Mead, it would have likely 

found that the validity of the EPA’s reasoning and consistency with earlier pronouncements 

weighs against granting any deference. The EPA’s interpretation of the ERA is invalid, 

regardless of persuasiveness, because they lack the institutional competence to answer 

constitutional questions. Thus, the EPA’s analysis of the ERA is facially unreasonable. 

Moreover, the EPA has never attempted to interpret a state constitutional amendment, precisely 

because that authority is far beyond the agency’s power.   

If the lower court’s decision stands, it would usher in an era of uncertainty and fracture 

the very foundation of our Republic. Federal courts would be empowered to decide questions of 

novel state law, contrary to supplemental jurisdictional principles. There would be precedent to 

misapply Mead by glossing over thoroughness, validity, and consistency of agency action 

factors. Additionally, state courts could soon find themselves relegated into irrelevance and 

usurped of all powers. Finally, federal agencies would have almost no check on the exercise of 

authority that is far beyond their statutory scope. This Court must reverse the lower court’s ruling 

because Article III limitations, supplemental jurisdictional principles, and comity principles 

demand such a ruling.  

b. The EPA’s Actions Violate the Major Questions Doctrine  

The reviewing court shall hold unlawful and set aside agency actions that are an abuse of 

discretion, not in accordance with law, in excess of statutory jurisdiction, or authority. 5 U.S.C. 

§706(2)(a);(c). First, this Court must examine “whether Congress has directly spoken to the 
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precise question at issue.” Chevron, Inc. v. Nat’l Res. Def. Council, 467 U.S. 837, 842 (1984). 

Then, if this Court finds Congress has so spoken, it must look at “the particular statutory 

language at issue, as well as the language and design of the statute as a whole,” by employing the 

traditional tools of statutory construction and legislative history, where appropriate. K Mart 

Corp. v. Cartier, Inc., 486 U.S. 281, 291 (1988); Ohio v. U.S. Dep’t. Interior, 880 F.2d 432, 441 

(D.C. Cir. 1989). Only after this inquiry can a court evaluate whether an agency is owed 

deference under Chevron or Mead. However, these deference inquiries have only ever applied 

when an agency is interpreting a statute, rule, or issuing an administrative decision based upon 

federal statute or agency rules. It has never been permissible for an agency to interpret a novel 

state constitutional amendment and then use that interpretation as justification for an 

administrative decision. This action by the EPA is an abuse of discretion, not in accordance with 

law, and in excess of statutory jurisdiction and authority. Therefore, this Court must hold the 

EPA’s action unlawful and set aside the issuance of the UAO.  

 The Supreme Court expects “Congress to speak clearly” if they wish to assign executive 

agencies decision-making power over issues “of vast economic and political significance.” Nat’l. 

Fed’n. Indep. Bus. v. Occupational Safety & Health Admin., 142 S.Ct. 611, 667 (2021) (Gorsuch, 

J. concurring). Here, the EPA is attempting to exert power over an issue of vast economic and 

political significance, the ability to interpret and apply state constitutional amendments when 

issuing administrative actions. Congress has never delegated such significant power to an 

agency, nor could they. A Congressional action of this magnitude would be repugnant to the 

Constitution and our federalist system of governance. See Pennhurst Sch. & Hosp. v. 

Halderman, 465 U.S. 89 (1984). Once a state is admitted to the Union, it is equal in power, 

dignity, and authority to all other states. With each state being competent to exert all sovereignty 
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not delegated to the federal government by the United States by the Constitution. Coyle v. Smith, 

221 U.S. 559 (1911) (holding that Oklahoma had the authority to relocate its own seat of 

government once admitted to the Union despite language in the Oklahoma Enabling Act, which 

proscribed the Capitol’s location post-statehood).  

Additionally, the Court has long held that constitutional questions are beyond the 

competence of agencies. See Mathews, 426 U.S. 67; Weinberger, 422 U.S. 749. Thus, courts 

should hesitate before allowing agencies to exercise dominion over constitutional law questions. 

Bradshaw v. Berryhill, 372 F.Supp.3d 349, 361 (E.D. N.C. 2019). The state DNR did indicate 

that the “EPA should identify the ERA as an ARAR where it provides guidance consistent with 

CERCLA and where it is not inconsistent with any state or federal regulations.” Record at 9. 

However, it is beyond the competency of the DNR to provide this guidance absent direction from 

New Union’s legislature or courts. Nevertheless, despite clear constitutional commands from the 

nation’s highest court, the EPA has decided to wade into the deep waters of state constitutional 

law. The EPA now finds itself ‘in over its head’ and lacking any congressionally delegated life 

preserver.  

The lower court erred by not recognizing this as an issue that implicates the major 

question doctrine, nor did the court give necessary deference to the state courts. Instead, the court 

incorrectly relied upon Akzo and improperly afforded the EPA Mead deference. In essence, the 

EPA granted itself vast power over issues of political and economic significance, and the lower 

court usurped the power of New Union’s courts and the sovereignty of its people.  

Relying upon Section 121 of CERCLA, the lower court justified the EPA’s actions 

because the statute declares that “a State environmental or facility siting law” is applicable to 

remedial actions if it is more stringent than any Federal standard. 24 U.S.C. §9621(d)(2)(A)(ii). 
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Here, Congress required the EPA to comply with state environmental laws that are more 

stringent than federal standards, not to interpret state constitutional amendments. When those 

standards are more rigorous, the state law can constitute an ARAR. A state environmental 

standard constitutes a state ARAR if it is: (1) properly promulgated, (2) more stringent than 

federal standards, (3) legally applicable or relevant and appropriate, and (4) timely identified. 

Akzo, 949 F.2d at 1440. But, this court must recognize that Akzo is inapplicable to this case.  

In Akzo, the 6th Circuit examined the interplay between CERCLA and two Michigan 

environmental laws, Michigan’s Water Resources Commission Act and Michigan’s 

Environmental Protection Act. These acts were also accompanied by rules that state agencies 

properly promulgated. The court found that the state statutes and rules were ARARs because 

they expressly prohibited certain conduct, regulated where Congress had not spoken, and were 

applicable to the Superfund site in question. The ERA, however, is not an applicable ARAR 

because it does not expressly prohibit certain conduct. Like most state constitutional 

amendments, it contains broad language of a positive right which must be analyzed by the 

appropriate courts. Further, the ERA does not contain a cognizable standard which is more 

stringent than the EPA HAL for NAS-T.   

In sum, the EPA does not have the authority to interpret state constitutional amendments, 

nor does the DNR. By claiming this power, the agency has triggered the major questions 

doctrine. Further, the lower court erred by applying Akzo and giving deference to agency 

interpretation. The only authorities owed comity and deference to this question are the state 

courts of New Union. Having established that the EPA and the DNR have no authority to 

interpret state constitutional amendments, the Court must now examine why agencies do not 

have this authority. 
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c. The EPA’s Interpretation of the ERA is Unreasonable  

Even if the major questions doctrine were not at issue, constitutional interpretation is 

beyond the competency of agencies. In general, notwithstanding the separation of powers 

principle, they lack the institutional knowledge to answer these questions. The EPA reinforces 

this generally held principle here by advancing an unreasonable interpretation of the ERA.  

The text of the ERA is undoubtedly broad. Solely relying on this expansive textual 

language, the amendment appears to guarantee a clean and pollutant free utopia. However, this is 

not a realistic standard. For example, does the ERA allow the New Union government to order 

‘climate lockdowns’ because CO2 levels are too high or because of wildfire smoke that 

originated from arson? These actions would be extreme and erroneous. Therefore, if the court 

chooses to wade into state constitutional interpretation, it should not adopt this expansive reading 

of the ERA. The ERA is not an unreasonable amendment, it is laudable and reasonable. 

Therefore, it should be interpreted reasonably or “[w]ithin sensible or rational limits; not 

excessive.” Reasonable, Black's Law Dictionary (11th ed. 2019).  This reasonableness was the 

precise intent of its ratifiers.  

Turning to the legislative history of the ERA, the intent becomes clear. The fundamental 

right to clean water is a requirement imposed upon the state and local municipalities to provide 

water through the public water supply can be consumed without causing harm. Furthermore, the 

ERA ‘clean water’ provision does not follow a strict definition of clean. The intent of the 

provision is to ensure that citizens of New Union have access to water which is ‘healthful.’  

During the ERA assembly, the definition of clean water was a central issue. When 

prompted to describe what the ERA meant by ‘clean,’ Mr. Wright, the ERA’s sponsor stated, “I 

believe that the intent is very clear, that you should be able to consume water through your 
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public water supply without any harm.” Addendum at 5. Mr. Wright further clarified his 

statement, articulating that “‘[c]lean’ certainly means healthful to human beings… ‘Healthful’ 

means that it will do no harm to consume that water… clean would mean, for example, water 

that is free of contamination or pollution caused by humans that would make that water 

unhealthful or harmful to consume.” Addendum at 6. While the intent of the ERA’s ratifiers was 

to impose a burden on state and local municipalities to provide water that can be consumed 

without causing harm, it is important to note that there was no indication that the ERA created 

more stringent standards than the HAL for any pollutant or contaminant. With this background in 

mind, two things are clear: (1) The fundamental right to clean water does not extend to water 

acquired outside the public water supply, and (2) the water from the private wells in Fartown is 

clean.  

First, because the ERA’s clean water provision only applies to the public water supply, 

BELCO has no obligation to follow the UAO. The UAO is an invalid order because the EPA 

exceeded its authority by interpreting the ERA as an ARAR. Even if the EPA had this authority, 

the UAO would still be invalid because the clean water provision does not extend to private 

water wells. The original intent of the provision was to ensure public access to clean water, and 

there has been no legislation, rule, or state court interpretation which has altered the original 

meaning of the clean water provision. BELCO satisfied their remediation obligations pursuant to 

the CD and the ERA did not alter BELCO’s legal obligations.  

Second, Fartown’s water is clean, as defined by the ERA. As the lower court observed, 

“there are no further state or federal regulations regarding NAS-T beyond the [EPA] HAL.” 

Record at 6. Furthermore, the EPA adopted the NAS-T HAL of 10 ppb with “a significant 

margin of error to ensure that level of exposure is non-toxic to humans.” Id. Since BELCO 
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completed their remediation obligations, there has been no detection of NAS-T levels which 

would make the water unhealthful or harmful to consume. By every measurable standard and 

applicable definition, FAWS water is clean and Central Labs testing proves that BELCO’s 

remediation efforts were successful.1 Nevertheless, the EPA is now unsatisfied with the results 

and seeks to unlawfully rewrite the rules.  

d. The UAO is Contrary to the CD and the EPA’s HAL  

 As was previously discussed, the original CD provided two grounds for reopening the 

CD. The second of these grounds is that the CD may be reopened where new, more stringent 

Regulatory Standards are established that the clean-up plan does not satisfy. The EPA is relying 

on this to reopen the CD and by doing so is implicitly labeling the ERA a new and more 

stringent Regulatory Standard. However, the ERA is not a Regulatory Standard and cannot be 

considered an ARAR.  

Regulatory is an adjective of the root noun regulation. A regulation is “[a]n official rule 

or order, having legal force, usually issued by an administrative agency.” Regulation, Black’s 

Law Dictionary (11th ed. 2019). An amendment, on the other hand, is “[a] formal and usually 

minor revision or addition proposed or made to a statute, constitution, pleading, order, or other 

instrument.” Amendment, Black’s Law Dictionary (11th ed. 2019). The ERA is neither an 

official rule nor an order, it is a formal revision to the New Union Constitution. Calling it a 

regulation is an illusory interpretation because the ERA does not constrain or prohibit conduct. It 

enumerates a positive right. Further, a standard is “[a] criterion for measuring acceptability, 

quality, or accuracy.” Standard, Black’s Law Dictionary (11th ed. 2019). However, the ERA is 

void of criterion to measure what ‘clean water’ is and therefore cannot be considered a standard. 

 
1 Prior to BELCO’s remediation efforts, NAS-T levels in the CWS were between 45 and 60ppb. 
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Nevertheless, the lower court may be correct that the ERA is “relevant and appropriate.” Record 

at 15. But this determination is moot because New Union’s courts have not spoken on the 

applicability of the ERA.  

If New Union wanted to enact a more stringent regulatory standard for NAS-T, that 

would be well within the state’s plenary police powers. For example, the legislature could pass a 

law, or a state agency promulgate a rule that sets a state HAL for NAS-T at 4ppb. In that case, 

the EPA would be required to meet that state standard and any remedial action which does not 

reduce NAS-T levels to 4ppb or less would be insufficient. However, New Union need not be 

that specific. By way of statute or rule they could make it illegal for any persons to “directly or 

indirectly to discharge into the waters of the state any substance which is or may become 

injurious to the public health.” Akzo, 949 F.2d at 1440 (quoting Mich. Admin. Code R. 323.2201 

§9621(d)). Under Akzo, this would qualify as an ARAR pursuant to §9621(d)(2)(A)(ii) of 

CERCLA because the rule would be properly promulgated by the legislature or a state agency, 

thereby making it a law or regulation, respectively. Further, there is a measurable criterion within 

the rule: “any substance which is or may become injurious to the public health.” This measurable 

criterion would be more stringent than the federal standard, because ‘any substance’ would set 

the acceptable limit for NAS-T at zero, compared to the federal HAL of 10ppb. Finally, this 

hypothetical statute or rule would be legally applicable to all state water. Simply put, to qualify 

as an ARAR the law in question must be legislative or regulatory in nature, and it must contain 

qualifiable or quantifiable standards that are stricter than a federal standard.  

Without these reasonable, accommodating, textual guideposts in place, the EPA would 

have the power to declare constitutional amendments as ARAR’s and defeat any challenges with 
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minimal reasoning, so long as they satisfy minimal deference standards. This unheralded power 

would allow the EPA to run roughshod over anyone, just as they are attempting to do to BELCO.  

III. The EPA’s Determination That BELCO Is Not Required to Install Filtration 

Systems in Fartown Was Reasonable, Even Accounting for the ERA.  

The District Court erred when it held the EPA’s remedy selection under the UAO was 

arbitrary and capricious. Even if this Court were to find that the ERA is sufficient to reopen the 

consent decree, the EPA’s decision that CleanStripping filtration systems are not required for 

private wells testing within the HAL guidelines is within the EPA’s statutory discretion. 

Challenges to CERCLA remedy selection decisions are reviewed under the arbitrary and 

capricious standard. Gen. Elec. Co. v. Jackson, 595 F. Supp. 2d 8, 11 (D.D.C. 2009), aff'd, 610 

F.3d 110 (D.C. Cir. 2010). The EPA’s decision was not arbitrary and capricious because the EPA 

has the discretion to select remedies that are protective of human health and the environment and 

cost-effective. Ohio v. E.P.A., 997 F.2d 1520, 1531 (D.C. Cir. 1993).  

a. Courts Review EPA’s Remedy Selection Under the Arbitrary and Capricious 

Standard.  

When remedy selection in an UAO is challenged under the APA, 5 U.S.C. §706(2)(A), 

the court must determine whether the action is “arbitrary, capricious, an abuse of discretion, or 

otherwise not in accordance with law.” Alaska Dept. of Envtl. Conservation v. E.P.A., 540 U.S. 

461, 465 (2004); see also Gen. Elec. Co., 595 F. Supp. 2d at 11 (applying the arbitrary and 

capricious standard to remedy selection). The arbitrary and capricious standard is deferential to 

agency judgment. Fed. Commun. Comm’n. v. Prometheus Radio Project, 209 L. Ed. 2d 287 

(2021). An agency action “must be upheld” unless the agency relied on non-statutory factors, 

“entirely failed” to consider an important aspect of the problem, the explanation of the action 
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contradicts the factual record, or is “so implausible that it could not be ascribed to a difference in 

view or the product of agency expertise.” Nat'l Ass'n of Home Builders v. Defenders of Wildlife, 

551 U.S. 644, 658 (2007).  

In reviewing an agency action under the arbitrary and capricious standard, the Court may 

not substitute its own judgment for that of the agency. Dept. of Homeland Sec. v. Regents of the 

U. of California, 207 L. Ed. 2d 353 (June 18, 2020) (quoting F.C.C. v. Fox TV Stations, Inc., 556 

U.S. 502, 513 (2009)). This deferential standard recognizes that Congress, in enacting CERCLA, 

“properly left the scientific decisions regarding toxic substance cleanup to the President's 

delegatee, the EPA administrator and his staff.” Akzo, 949 F.2d at 1424.   

b. CERCLA and the NCP Clearly Indicate a Preference for Cost-Effective 

Remedies.  

The text of CERCLA and it’s implementing regulations express a preference for 

hazardous substance remedies that are protective and cost-effective. Akzo, 949 F.2d at 1418. 

CERCLA mandates that remedial actions must be “in accordance with this section and, to the 

extent practicable, the national contingency plan, and which provide for cost-effective response.” 

42 U.S.C. §9621(a). The Executive must select a remedy that is “protective of human health and 

the environment, that is cost effective, and that utilizes permanent solutions and alternative 

treatment technologies or resource recovery technologies to the maximum extent practicable.” 

§9621(b). These CERCLA provisions indicate Congressional intention that the EPA consider 

cost-effectiveness when selecting remedies.  

The NCP guides state and federal responses to oil spills and hazardous substance 

releases. Washington State Dept. of Transp. v. Washington Nat. Gas Co., Pacificorp, 59 F.3d 

793, 799 (9th Cir. 1995). Congress required the EPA to publish the NCP in a key CERCLA 
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provision. 42 U.S.C. §9605(a). The NCP provides criteria for developing and selecting remedies 

“that eliminate, reduce, or control risks to human health and the environment.” 40 C.F.R. 

§300.430. Consistent with CERCLA’s broader aims, the NCP designates overall protection of 

human health and the environment, and compliance with ARARs as threshold requirements, 

meaning remedies must meet these requirements. Ohio v. E.P.A., 997 F.2d at 1531 (citing 

§300.430(f)(1)(i)). Cost-effectiveness is listed as “primary balancing criteria,” ahead of state and 

community acceptance, which is listed under “modifying criteria.” §300.430(f)(1)(i). A remedy 

is cost-effective if “its costs are proportional to its overall effectiveness.” §300.430(f)(1)(ii)(D). 

An alternative remedy may be eliminated if “grossly excessive compared to the overall 

effectiveness.” §300.430(e)(7)(iii). Overall effectiveness is determined by balancing “long-term 

effectiveness and permanence, reduction of toxicity, mobility, or volume through treatment, and 

short-term effectiveness.” §300.430(f)(ii)(D). According to EPA guidance, “[c]ost is a central 

factor in all Superfund remedy selection decisions.” 

Role of Costs in the Superfund Remedy Selection Process, September 1996, OSWER 9200.3-

23FS, EPA 540/F-96/018, http://semspub.epa.gov/src/document/HQ/174446. Taken together, 

CERCLA and the NCP indicate that cost-effectiveness is a long-standing Congressional and 

agency priority.  

c. The EPA’s Decision Not to Require CleanStripping Filtration on Certain 

Wells Is Not Arbitrary and Capricious.  

The EPA’s selected remedies are not arbitrary and capricious because they are within the 

CERCLA statutory guidelines and NCP implementing regulations. The District Court erred when 

it substituted its judgment for that of the EPA on this issue. The EPA’s remedy selection in the 

UAO is consistent with protection of human health and the environment. Record at 6. Bottled 
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water is provided to wells with NAS-T levels between 5-10 ppb and there is ongoing sampling to 

ensure bottled water is provided where needed. Id. Additionally, should NAS-T levels exceed the 

HAL, CleanStripping filtration will be installed. Id. Thus, the selected remedies meet the first of 

the threshold criteria.  

The selected remedies are also consistent with ARARs because, as discussed above, the 

lower court and the EPA lack the authority to declare the ERA an ARAR. Even if this Court 

were to improperly hold the ERA is an ARAR, the selected remedies still meet this threshold 

criterion. Without a definition of “healthful” in the ERA itself, it’s reasonable to apply the HAL 

standards consistent with the legislature’s intent. The legislative history of the ERA shows the 

New Union legislature intended “free from” to be read with “healthful” to imply harmful 

pollutants. Addendum at 5 (Mr. Wright: “I believe that the intent is very clear, that you should be 

able to consume water through your public water supply without any harm.”) Per EPA standards, 

NAS-T not harmful at concentrations below 10 ppb. Record at 3. This HAL incorporates a 

significant margin of error to ensure maximum human health and safety. Id. The EPA’s selected 

remedies meet the threshold criteria in that they are (1) protective of human health and the 

environment and (2) consistent with ARARs.  

Having determined the selected remedies meet the threshold criteria, it is within statutory 

and regulatory guidelines to consider cost-effectiveness. FAWS insists that BELCO must pay for 

the installation of CleanStripping filtration on all wells that tested positive for NAS-T in any 

concentration, even though no Fartown wells tested positive for NAS-T levels at or above the 

HAL. Record at 5. It costs approximately $4,500 per household to install CleanStripping 

filtration. Based on the results of the 75 samples tested by Central Labs, BELCO would incur 

costs of at least $157,500, if required to install these filtration systems. While BELCO does not 
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deny that universal filtration would be effective overall as defined by the NCP, the costs of such 

a remedy are grossly excessive. Additionally, the statutory and regulatory guidelines allow and 

encourage the EPA prioritize cost-effectiveness over community desires when selecting a 

remedy. These decisions were all documented within the EPA’s administrative record. Record at 

6. Thus, the EPA considered the necessity of filtration systems, selected a reasonable remedy 

that is consistent with the factual record, and acted within the bounds of the authority given to it 

by Congress. Resultingly, BELCO urges this Court overturn the District Court’s holding that the 

EPA’s actions were arbitrary and capricious.  

IV. The District Court Was Correct to Retain Jurisdiction Over FAWS Remaining 

State Law Tort Claims After Resolving the Federal Claims. 

District courts have the discretion to retain or decline supplemental jurisdiction over state 

law claims even when the court has dismissed all claims over which it had original jurisdiction. 

U.S.C. §1367(c)(3). A district court may consider several factors when deciding whether to 

retain supplemental jurisdiction, including the nature of the state law claims and judicial 

economy. City of Chicago v. Intl. College of Surgeons, 522 U.S. 156, 173 (1997). Because the 

district court is “in the best position” to weigh these factors, Lucero v. Trosch, 121 F.3d 591, 598 

(11th Cir. 1997), the standard of review for a district court's decision to exercise supplemental 

jurisdiction is abuse of discretion. Parker, 468 F.3d at 738. The District Court of New Union 

reasonably addressed multiple factors in determining whether to retain supplemental jurisdiction 

and found the nature of the state law claims judicial economy supported retaining jurisdiction. 

Thus, the District Court did not abuse its discretion and may retain jurisdiction over FAWS’ state 

tort claims.  
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a. Retention of Supplemental Jurisdiction Is Discretionary.  

A district court has the discretion to retain supplementary jurisdiction in accordance with 

comity principles. A court is permitted to decline supplemental jurisdiction if: 

(1) the claim raises a novel or complex issue of State law, 
(2) the claim substantially predominates over the claim or claims over which the district 
court has original jurisdiction, 
(3) the district court has dismissed all claims over which it has original jurisdiction, or 
(4) in exceptional circumstances, there are other compelling reasons for declining 
jurisdiction.  
U.S.C. §1367(c) 
 
In decisions predating the codification of supplemental jurisdiction, the Supreme Court 

held that federal courts should balance the factors of judicial economy, convenience, fairness, 

and comity when deciding to exercise jurisdiction over state law claims after all federal claims 

were dismissed. Gibbs, 383 U.S. at 726; Carnegie-Mellon U. v. Cohill, 484 U.S. 343, 350 

(1988). Taking §1367(c) and the Gibbs factors together, the Supreme Court recognizes that a 

“host of factors … including the circumstances of the particular case, the nature of the state law 

claims, the character of the governing state law, and the relationship between the state and 

federal claims” may inform a court’s decision to retain jurisdiction over supplemental claims. 

Intl. College of Surgeons, 522 U.S. at 173.  

Federal courts are more likely to exercise supplemental jurisdiction where extensive 

proceedings have already occurred in federal court. See Mizuna, Ltd. V. Crossland Fed. Sav. 

Bank, 90 F.3d 650, 657 (2d Cir. 1996) (“[The District Court] properly exercised its discretion to 

retain jurisdiction: three judicial officers had already expended substantial resources on the case 

over a year’s time”); Raucci v. Town of Rotterdam, 902 F.2d 1050, 1055 (2d Cir. 1990) (“given 

the extensive proceedings involving the pendent claims prior to the dismissal of the federal 

claim.”); See also New Mexico v. Gen. Elec. Co., 335 F. Supp. 2d 1157, 1181 (D.N.M. 2003). 
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While novel or complex issues of state law generally weigh toward declining jurisdiction, state 

tort claims are not considered novel or complex. Parker, 468 F.3d at 743. Finally, a federal court 

may be the best forum to decide “state-law claims that implicate significant federal issues.” See 

short cite Grable & Sons Metal Products, Inc. v. Darue Engr. & Mfg., 545 U.S. 308, 308 (2005) 

(holding federal jurisdiction was proper because a state quiet title action significantly implicated 

federal tax law).  

b. The District Court Properly Retained Supplemental Jurisdiction Over the 

State Law Claims.  

The District Court’s decision to retain supplemental jurisdiction over the state tort claims 

was well-reasoned in consideration of §1367 and the Gibbs factors. In addressing judicial 

economy and convenience, the District Court correctly pointed to the significant amount of time 

and resources the Court already put into this case. Record at 15. Just as in Mizuna, considerable 

judicial effort has been spent on these issues over nearly a year. Though discovery in connection 

with the tort claims has not begun, much of the same facts that are the basis for this case underlie 

the state tort claims. Proceedings in a state court over the tort claims would be largely duplicative 

and wasteful of state court resources, unlike the interpretation of the ERA.   

Additionally, the District Court’s decision to retain jurisdiction does not present an issue 

of comity because federal courts regularly retain jurisdiction over tort claims. Record at 15. The 

remaining tort claims are straightforward and may be suitably resolved in federal court. Finally, 

federal issues underlie the state tort claims because the relief sought by FAWS implicates the CD 

and EPA’s oversight of the remedial actions. Id. For the sake of fairness, relief would need to be 

structured consistently with, or at least with understanding of, the EPA’s prior requirements of 

BELCO. Therefore, the District Court is the appropriate forum to address these claims. Because 
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the District Court’s decision to retain supplemental jurisdiction is consistent with §1367, the 

Gibbs factors, and a rational assessment of the factual record, the District Court did not abuse its 

discretion.  

CONCLUSION 

For the foregoing reasons, appellant BELCO respectfully requests this Court (1) uphold 

the District Court’s finding that FAWS independently incurred costs are not reimbursable under 

CERCLA; (2) reverse the District Court’s decision to allow the EPA to reopen the DC upon the 

determination that the ERA was an ARAR; (3) reverse the District Court’s determination that the 

EPA acted arbitrarily and capriciously in its remedy selection under the reopened CD; and (4) 

uphold the District Court’s decision to retain supplemental jurisdiction over the remaining tort 

claims.  


