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JURISDICTIONAL STATEMENT 

The district court had exclusive original jurisdiction over the Comprehensive 

Environmental Response, Compensation, and Liability Act (“CERCLA”) claims under 42 U.S.C. 

§ 9613(b). Additionally, the district court had subject matter jurisdiction over the United States 

Environmental Protection Agency (“EPA”) claims pursuant to 5 U.S.C. § 704 as well as 28 

U.S.C. § 1331. The lower court asserted supplemental jurisdiction over New Union state law 

claims under 28 U.S.C. § 1331. Finally, the United States Court of Appeals for the Twelfth 

Circuit has authority over appeals from final judgments of the district courts pursuant to 28 

U.S.C. § 1291. 

STATEMENT OF ISSUES PRESENTED 

I. Did the District Court err when it determined that costs incurred by Fartown 

Association for Water Safety in sampling, testing and analyzing well water samples 

of its members’ private drinking water wells are not reimbursable as response costs 

under CERCLA? 

II. Did the District Court err when it upheld the EPA’s determination that the New 

Union Environmental Rights Amendment constitutes an Applicable or Relevant and 

Appropriate Requirement, and, accordingly finding that the EPA’s reopening the 

Consent Decree based on that Applicable or Relevant and Appropriate Requirement 

and ordering further remedial action in the Unilateral Administrative Order was 

proper? 

III. Did the District Court err when it vacated as arbitrary, capricious or contrary to law 

the EPA’s determination that Better Living Corporation is not required to install 
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filtration systems in Fartown despite the existence of the New Union Environmental 

Rights Amendment? 

IV. Did the District Court err in retaining jurisdiction over FAWS’ remaining state law 

tort claims after resolving the federal claims? 

STATEMENT OF THE CASE 

To create its patented “LockSeal,” Better Living Corporation (“BELCO”) produces 

Nitro-Acetate Titanium (“NAS-T”) and combines it with an activation agent. R. 5–6. For twenty-

five years, BELCO produced LockSeal in Centerburg, New Union. R. 6. BELCO still produces 

LockSeal in New Union although the Centerburg location is mainly used for storage. R. 6.  

Throughout the 1980s, numerous medical studies proved that NAS-T is a carcinogen. R. 

6. Accordingly, the Environmental Protection Agency (“EPA”) adopted a Health Advisory Level 

for NAS-T in drinking water, wherein ten parts per billion (“ppb”) or more is carcinogenic. R. 6. 

Still, even at low levels of ppb, NAS-T irritates the human nose and produces a sour, stale smell. 

R. 6. 

In 2013, Centerburgers complained their water smelled “sour.” R. 6. Because BELCO 

creates LockSeal in New Union, the Centerburg County Department of Health (“DOH”) tested 

the public water supply, revealing that it was severely contaminated. R. 6. Indeed, the water 

supply posed a carcinogenic risk because NAS-T permeated throughout the water supply at no 

less than forty-five ppb. R. 6. Subsequently, the local government referred further remediation 

and investigation to the EPA. R. 6.  

Following a remedial investigation and feasibility study, the EPA recommended that 

BELCO excavate the contaminated soil and implement “CleanStripping” water filtration on 

Centerburg’s public water supply. R. 7. The EPA and BELCO entered into and filed a Consent 
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Decree (“CD”) that solidified these terms. R. 6–7. If BELCO fulfilled its responsibilities under 

the CD, the EPA must issue a certificate of completion. R. 7. Thereafter, a CD may be reopened 

when “new, more stringent Regulatory Standards are established that the clean-up plan does not 

satisfy.” R. 7. Principally, regulatory standards coincide with CERCLA’s definition of 

Applicable or Relevant and Appropriate Requirements (“ARARs”). R. 7. BELCO satisfied the 

CD’s terms in 2018. R. 8. However, a town close to Centerburg was having similar issues with 

their water supply. 

Fartown is a rural community located two miles south of Centerburg. R. 5. In 2016, 

Fartownians similarly began complaining about the smell of their water. The EPA declined the 

Fartownians’ request to order BELCO to test their water supply. R. 8. In 2019, frustrated 

Fartownians created Fartown Water Association (“FAWS”) to retain Central Laboratories, Inc. 

(“Central Labs”) for $21,500 to sample their water supply. R. 8. The results proved the 

Fartownians water supply was also contaminated with NAS-T. R. 8. It was not until 2020 when 

the citizens of New Union voted to pass the Environmental Rights Amendment (“ERA”). 

After New Union’s legislature and its governor passed the ERA, the amendment was 

included in the November election as a ballot measure. R. 8. The ERA provides: “[e]ach and 

every person of this State shall have a fundamental right to clean air and clean water and to a 

healthful environment free from contaminants and pollutants caused by humans.” R. 8. The New 

Union citizens passed the measure with overwhelming support1 and amended their Constitution. 

R. 8. The ERA was purposefully designed to be “self-executing” and provide an avenue for 

redressability even if there is no regulation presiding over human contamination. R. 14–15. 

 
1 71% of New Union Citizens voted in favor of the ERA. R. 8.  
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In January 2021, the EPA wrote to the New Union Department of Natural Resources 

(“DNR”), inquiring whether the ERA constituted an ARAR. R. 8. The DNR responded 

affirmatively, stating that “EPA should identify the ERA as an ARAR where it provides 

guidance consistent with CERCLA and where it is not inconsistent with any state or federal 

regulations.”2 R. 9. 

The EPA concluded that Fartown’s status as an environmental justice community, the 

carcinogenic effects of NAS-T, and its general repulsiveness constituted a shift in Regulatory 

Standards. R. 9. As a result, the EPA considers the ERA an ARAR under CERCLA. R. 9. 

Accordingly, the EPA reopened the CD, but BELCO refused to comply and rectify their mistake. 

R. 9. Subsequently, the EPA issued a UAO, demanding that BELCO: (1) sample fifty private 

Fartownian wells a month, (2) supply households with sufficient monthly bottled water when 

NAS-T concentrations fluctuated between five to ten ppb, and (3) install CleanStripping 

filtration if a well exceeded ten ppb of NAS-T. R. 9. While no Fartownian well tested over ten 

ppb, 20% of the private wells emitted a sour stench. R. 10. Indeed, with such a rancid smell, 

Fartownians cannot cook meals, wash dishes, do their laundry, or even bathe without the reek of 

staleness invading their lives. R. 16. However, despite this significant encroachment, the EPA 

incorrectly concluded that CleanStripping should only be installed when NAS-T poses a health 

risk and is ten ppb or greater. R. 9. 

On August 30, 2021, the district court granted FAWS’ motion to intervene in the BELCO 

action and assert a claim against the EPA. R. 10. Separately, on the same day, FAWS and eighty-

five plaintiffs filed an action against BELCO in district court, alleging negligence and private 

 
2 Because New Union does not have a State Memorandum of Agreement regarding ARARs, the 

DNR’s response was appropriate. R. 9.  
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nuisance claims under New Union state law. R. 10. FAWS filed in this manner because they 

wanted to avoid any contentions of claim splitting. R. 10. Furthermore, FAWS expressly 

communicated their intent to seek dismissal of the state law claims following the resolution of 

the CERCLA claims. R. 10. BELCO filed an answer in the FAWS action; therefore, FAWS must 

receive court approval for voluntary dismissal. R. 11. 

After the completion of discovery on the CERCLA claims, all three parties moved and 

cross-moved for summary judgment; FAWS sought dismissal of the tort claims without 

prejudice. R. 11. The court granted summary judgment on the CERCLA claims and retained 

jurisdiction over the state law claims by denying FAWS’ motion for voluntary dismissal. R. 11. 

However, because the court “will set a trial date upon the competition of discovery[,]” further 

discovery is necessary for the negligence and private nuisance claims. R. 18. 

SUMMARY OF THE ARGUMENT 

         The district court erred in holding that CERCLA does not permit FAWS to recover over 

twenty thousand dollars in response costs against BELCO. To establish a prima facie case under 

CERCLA, a plaintiff generally must establish that: (1) the site is a facility, (2) the defendant is a 

responsible party, (3) a hazardous substance was released, (4) that the release caused the plaintiff 

to incur response costs, and (5) if the plaintiff is a nongovernmental entity, they must show that 

any costs incurred in responding to contaminations were necessary and consistent with the 

national contingency plan (“NCP”). 

 Here, the district court did not acknowledge the first four elements; instead, it focused on 

whether the costs incurred were necessary. The district court determined that FAWS’ response 

costs were not necessary because the EPA was no longer investigating the NAS-T 

contamination, and any tests conducted so far showed no signs of contamination. There is 
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minimal evidence showcasing that Fartown was no longer plagued by NAS-T. Nevertheless, the 

Fartownians continued to complain during the EPA’s investigation. The EPA and BELCO failed 

to effectively test the Fartownians’ water; instead, they did the bare minimum. Until FAWS 

contracted with Central Labs to test their water sample, there was no proof the water was 

contaminated with NAS-T. Therefore, the tests could not have been conducted in preparation for 

litigation and the costs of testing as well as sampling the private wells were necessary and 

consistent with the NCP. 

Next, the EPA properly determined that the ERA is an ARAR; accordingly, the EPA 

properly reopened the CD. ARARs are regulations that determine cleanup goals, remedy 

selection and implementation. To constitute an ARAR, state legislation must be: (1) properly 

promulgated, (2) more stringent than federal standards, (3) legally applicable or relevant and 

appropriate, and (4) timely identified. 

Proper promulgation requires the legislation be both generally applicable as well as 

legally enforceable. Potential ARARs are generally applicable when they are controlling 

throughout a state; legal enforceability necessitates that the potential ARAR follows the state’s 

procedural requirements. A regulation can be more stringent if the federal government is silent 

on a particular issue or if the legislation is equally as stringent as a currently existing federal 

standard. Fundamentally, the potential ARAR cannot simply be less stringent. 

An ARAR is legally applicable when it satisfies jurisdictional prerequisites, and the 

pertinent facts align with the regulation’s language. Similarly, regulations that are relevant and 

appropriate constitute ARARs if the language therein is sufficiently similar to the CERCLA site. 

Finally, sufficient time must be available for the EPA to consider and incorporate an ARAR. If 

the EPA decides state legislation is an ARAR, the regulation is timely identified. 
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Here, the EPA correctly concluded that the ERA constituted an ARAR. First, the ERA 

amends New Union’s Constitution; thus, it is applicable throughout the State. Indeed, the ERA’s 

explicit language guarantees that “each and every person of this State” has a “fundamental right” 

to clean water. Moreover, because the ERA adhered to New Union’s procedural requirements, it 

is legally enforceable. The New Union legislative branch, executive branch, and its voters all 

passed the ERA. Therefore, the ERA is properly promulgated. 

Because the ERA explicitly provides a “fundamental right” to clean water, it is stricter 

than any existing federal regulation. R. 8. Furthermore, the federal government does not regulate 

NAS-T; as a result, the ERA is the only regulation governing NAS-T and is per se more 

stringent. 

The ERA is also applicable to the CERCLA site because it satisfies the jurisdictional 

prerequisites, and its language directly correlates to BELCO’s blunder. The ERA guarantees a 

healthy environment safe from human contamination. Because BELCO caused the 

contamination in Fartown, this situation fits squarely within the ERA’s text. Accordingly, the 

ERA is sufficiently similar and thereby relevant and appropriate. Additionally, the ERA was 

timely identified because within one month, the EPA concluded that the ERA was an ARAR. 

While the EPA properly determined that the ERA is an ARAR, they capriciously 

concluded that CleanStripping is not required on the Fartownian’s wells. An agency’s actions are 

unlawful when they are arbitrary, capricious, an abuse of discretion, or otherwise not in 

accordance with law, and are vacated when there is no rational connection between specific facts 

and the agency’s decision. Agencies may not ignore a crucial aspect influencing a decision, 

proffer a solution that runs afoul to Congressional intent, or directly contradict the evidence at 

hand. Furthermore, the organization must fully articulate its rationale behind a decision. Still, an 
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agency’s ruling is not arbitrary and capricious simply because it is contrary to its previous 

determinations. 

Here, the EPA’s determination was arbitrary and capricious because there is no rational 

connection between its decision and the present facts. Fartownians are subjected to foul smelling 

water each day and cannot cook meals, wash dishes, do their laundry, or even bathe without the 

stench of sourness. However, despite this encroachment on the Fartownian’s lives, the EPA 

maintains CleanStripping should only be installed when NAS-T poses a health risk and is ten 

ppb or greater. Yet, no Fartownian owns a well with ten ppb of NAS-T or more; accordingly, the 

EPA ignored these hardships in favor of a non-existent problem. Moreover, the EPA provided no 

explanation regarding why the lower levels of contamination did not warrant CleanStripping. 

Fundamentally, the EPA failed to consider how Fartownians constantly encountered revolting 

water. Furthermore, agencies are permitted to shift or alter their policies if they explain their 

rationale; thus, the EPA’s contention that mandating CleanStripping will invalidate previous 

rulings is ungrounded. 

Finally, the district court abused its discretion in denying FAWS’ motion to dismiss the 

remaining state law claims and erroneously exercised jurisdiction over New Union state law. 

Federal courts have exclusive jurisdiction over controversies arising under CERCLA; however, 

once the CERCLA claims are fully adjudicated, state law claims must be adjudicated in state 

court. Additionally, voluntary dismissal is appropriate if a motion is made in good faith and will 

not unduly prejudice the non-moving party. 

Federal courts have supplemental jurisdiction over all other claims that are so related to 

the claims in action within such original jurisdiction that they form part of the same case or 

controversy under Article III of the United States Constitution. However, the exercise of 
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supplemental jurisdiction is discretionary, and courts must decline to exercise jurisdiction when 

the claim raises a novel or complex issue of state law. 

Here, the district court abused its discretion in retaining jurisdiction over New Unions 

state law claims. Because the CERCLA claims were fully adjudicated, the district court lacked 

subject matter jurisdiction. Additionally, the federal court’s involvement in a state regulatory 

scheme is impermissible because FAWS’ claim would be interpreted under the ERA. Moreover, 

FAWS filed its motion for voluntary dismissal in good faith. Through the prior proceedings, 

FAWS wanted dismissal to adjudicate state law claims in New Union court. Furthermore, 

FAWS’ dismissal motion is not prejudicial because it was not made as a tactical maneuver nor 

on the eve of trial. Indeed, the district court determined more discovery was necessary for 

litigation, so the parties were fundamentally at the beginning of litigation. 

STANDARD OF REVIEW 

The first issue follows a de novo standard of review; accordingly, no deference should be 

awarded to the lower court’s decision. Forbus v. Sears Roebuck & Co., 30 F.3d 1402, 1404 (11th 

Cir. 1994) (affirming summary judgment on CERCLA claims after applying a de novo standard 

of review). A motion for summary judgment should be granted when “there is no genuine issue 

as to any material fact and that the moving party is entitled to a judgment as a matter of law.” 

Fed. R. Civ. P. 56(c); Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986). 

The second and the third issue follow an arbitrary and capricious standard pursuant to 5 

U.S.C. § 706(2)(A). United States v. Akzo Coatings of Am., Inc., 949 F.2d 1409, 1423–24 (6th 

Cir. 1991) (stating that the arbitrary and capricious standard of review appropriately evaluates 

the fairness as well as the reasonableness of the EPA’s decision and is consistent with 
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CERCLA); Penobscot Air Servs., Ltd. v. F.A.A., 164 F.3d 713, 718–19 (1st Cir. 1999) (applying 

an arbitrary and capricious standard to legal determinations). 

The last issue follows an abuse of discretion standard of review. Sams v. Beech Aircraft 

Crop., 625 F.2d 273, 277 (9th Cir. 1980) (applying abuse of discretion to the district court’s 

denial of a motion for voluntary dismissal); Parker v. Scrap Metal Processors, 486 F.3d 733, 

738 (11th Cir. 2006) (holding the district court’s exercise of supplemental jurisdiction is 

reviewed for an abuse of discretion). 

ARGUMENT 

I. Under CERCLA, FAWS is entitled to reimbursement because FAWS incurred over 

twenty thousand dollars in costs by sampling, testing, and analyzing its members’ 

private drinking wells. 

 

Under CERCLA, parties who transport hazardous substances may be held liable to 

another injured party if there is a release of a hazardous substance. 42 U.S.C. § 9607. When 

private actors incur expenses in response to environmental threats, CERCLA allows them to 

recover expenses from potentially responsible parties. Brooklyn Union Gas Co. v. Exxon Mobil 

Corp., 480 F. Supp. 3d 430, 438 (E.D.N.Y. 2020). To establish a prima facie case under 

CERCLA, a plaintiff generally must demonstrate: “(1) the site is a facility; (2) that the defendant 

is a responsible person; (3) that a release or threatened release of a hazardous substance has 

occurred; and (4) that the release or threatened release has caused the plaintiff to incur response 

costs.” Vine Street, LLC v. Borg Warner, Corp., 776 F. 3d 312, 315 (5th Cir. 2015). Still, a 

nongovernmental plaintiff seeking CERCLA cost recovery must “show that any costs incurred in 

responding to contaminations were necessary and consistent with the [NCP].” Rolan v. Atlantic 

Richfield Company, 427 F. Supp. 3d 1013, 1020 (N.D. Ind. 2019). 

In the present case, the district court assumed that BELCO’s factory was a facility, that 

BELCO was responsible, and that there was a release of NAS-T into the groundwater. R. 12. 
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However, despite this conclusion, the district court erroneously stated FAWS’ costs were 

unnecessary and thereby inconsistent with the NCP. R. 13. 

A. Because the contamination stemmed from BELCO’s Centerburg factory, the 

district court properly determined it is a facility under CERCLA. 
 

Courts broadly interpret the meaning of “facility” under CERCLA. Brooklyn Union, 480 

F. Supp. 3d at 441. “[A] facility should be defined at least in part by the bounds of the 

contamination … however, an area that cannot be reasonably or naturally divided into multiple 

parts or functional units should be defined as a single facility, even if it contains parts that are 

non-contaminated.” 42 U.S.C. § 9601(9). Indeed, even if a facility’s purpose shifts, a factory 

constitutes a facility if it shares a common historical ownership with a contaminant. S. Pac. 

Transp. Co. v. Voluntary Purchasing Groups Inc., No. CIV.A. 3:94-CV-2477H, 1997 WL 

457510, at *5 (N.D. Tex. Aug. 7, 1997) (finding that numerous properties as well as a factory 

constituted a single CERCLA facility because all properties shared a common contaminant). 

Here, BECLO’s factory constitutes a facility because the contamination stemmed from 

their old factory. At the old factory, BELCO utilized LockSeal to create NAS-T. R. 6. Even after 

the BELCO facility was no longer operating as a factory, it was still being used for storage and 

training activities. R. 6. Once BELCO moved its operations to upstate New Union, it continued 

to create LockSeal as well as NAS-T. R. 6. Because the Centerburg factory shares a common 

purpose with the original contamination, it is immaterial that the facility is presently only utilized 

for storage and training purposes. 

B. Because BELCO admitted they caused severe pollution, BECLO is a 

potentially responsible party.        

     

“CERCLA states that a prior owner of a facility is a responsible party if it controlled the 

site ‘at the time of disposal’ of a hazardous substance.”  Sycamore Indus. Park Associates v. 
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Ericsson, Inc., 546 F. 3d 847, 850 (7th Cir. 2008) (citing 42 U.S.C. § 9607(a)(2)). Furthermore, 

“CERCLA imposes strict liability on facility owners and operators, [and] on persons who 

arranged for the disposal or treatment of hazardous waste at the relevant site.” Brooklyn Union, 

480 F. Supp. 3d at 441. 

In this case, BELCO is a potentially responsible party because they are the only company 

in New Union that creates LockSeal, a technology that requires NAS-T. R. 5–6. In fact, BELCO 

holds a patent on LockSeal. R. 5. The only two chemicals that create LockSeal are NAS-T as 

well as an activation agent. R. 5. NAS-T is not commonly used, and as a result, there are no state 

or federal regulations aside from the Health Advisory Level, which mandates that NAS-T is a 

carcinogen at levels of ten ppb or higher. R. 6. In 2016, numerous Centerburgers complained an 

odor stemming from their water. R. 6. This prompted an investigation wherein governmental 

authorities explicitly tested groundwater for NAS-T because of BELCO’s factory. R. 6. After 

this investigation, BELCO admitted “NAS-T entered the soils from sporadic spills and from an 

unlined lagoon used to store wastewater and stormwater in the 1980s and early 1990s.” R. 6. No 

other business used NAS-T in the Centerburg area, and therefore, BECLO is a potentially 

responsible party. 

C. Because BELCO contaminated Fartown’s water supply with a rancid, known 

carcinogen, the Fartownians are entitled to recovery costs.   

   

Under CERCLA, a release is “any spilling, leaking, pumping, pouring, emitting, 

emptying, discharging, injecting, escaping, leaching, dumping, or disposing into the 

environment.” Sycamore Indus., 546 F.3d at 853. 

Here, the Fartownians suffered from BELCO’s contamination because BELCO released 

NAS-T into their sole water supply; accordingly, the Fartownians are entitled to recovery costs. 

Because BELCO admitted that “NAS-T entered the soils from sporadic spills and from an 
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unlined lagoon used to store wastewater and stormwater in the 1980s and early 1990s,” NAS-T 

permeated throughout the Sandstone Aquifer. R. 6. Fartownians’ private wells extracted water 

from this aquifer. R. 6. Because, A NAS-T plume was created in the Sandstone Aquifer, BECLO 

contaminated Fartown’s water supply, and the Fartownians are entitled to reimbursement. 

D. FAWS has incurred costs of $21,500 in response to the release of NAS-T in 

their water supply.         

    

“A private party has the right to bring a cost-recovery action against ‘responsible 

persons’ for costs associated with responding to an environmental threat.” 42 U.S.C. § 9607; 

Uniroyal Chem. Co., Inc. v. Deltech Corp., 160 F.3d 238, 242 (5th Cir. 1998). CERCLA 

response costs involve “investigating and remedying the effects of a release or threatened release 

of a hazardous substance into the environment.” Rolan, 427 F. Supp. 3d at 1025. “Proof that 

response costs are incurred ‘consistent with’ [the NCP] is an element of prima facie private cost 

recovery action under CERCLA.” Id. at 1020. 

Here, FAWS hired Central Labs to test their water because of BELCO’s contamination. 

Fartownians suffered from polluted water for over three years. Because they desperately wanted 

clean water, FAWS contracted with Central Labs to test their water from their private drinking 

wells. Central Labs conducted three samples from seventy-five private wells for a total of 225 

samples. R. 5. Out of these 225 samples, 105 samples had detections of NAS-T similar to the 

water in Centerburg. In total, FAWS spent $21,500 for these results. The results also confirmed 

that NAS-T was the sole contaminant of the water supply. Accordingly, BELCO was responsible 

for the rancid water. Therefore, FAWS incurred these costs in response to NAS-T contamination 

in their water supply. 
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E. The costs FAWS incurred in response to BELCO’s severe contamination were 

necessary and consistent with the NCP. 

 

The NCP outlines “specific steps for preparing and responding to contaminations that 

have been promulgated by the [EPA] under CERCLA, [and] is designed to promote cost 

effective measures to protect public health and the environment.” Rolan, 427 F. Supp. 3d at 

1020. A party is liable for costs associated with health assessment tests. See 42 U.S.C. § 

9607(a)(4)(B). These include including public health emergencies caused by exposure to toxic 

substances. 42 U.S.C. § 9607(i)(D). Additionally, “[w]hether plaintiffs were reasonable in their 

conduct, or acted in good faith, is not relevant to the inquiry whether investigative costs were 

‘necessary,’ as required to establish private cost recovery action under CERCLA.” Rolan, 427 F. 

Supp. 3d at 1024. “Generally, investigative costs incurred by a private party after the [EPA] has 

initiated a remedial investigation, unless authorized by the EPA, are not considered ‘necessary’ 

as required to establish private cost recovery action under CERCLA, because they are 

duplicative of the work performed by EPA.” Id. at 1023–24. “CERCLA’s remedial scheme 

similarly does not include reimbursement for expenses incurred by a private party solely in 

preparation for litigation.” Id. at 1024. 

Here, the district court erred in deciding FAWS’ costs were not necessary because further 

testing was still needed. The district court erroneously concludes these costs were unnecessary 

because there were no indications of any NAS-T contamination in Fartown. Indeed, it overlooks 

that the EPA, BELCO, and the DOH conducted the bare minimum of their investigation and did 

not adequately fix the situation. FAWS did not conduct the test to prove liability of BELCO; 

instead, they wanted to bolster their accusations with scientific proof their water was 

contaminated. Until Central Labs conducted their test where the samples were positive for NAS-

T, there was no conclusive test that NAS-T was the primary factor. Therefore, because FAWS 



 

  15 

did not conclusively know BELCO contaminated their water until Central Labs tested it, they did 

not contact Central Labs to establish liability against BELCO. 

 Furthermore, FAWS acted in good faith; however, even if they did not act in good faith, 

this is not a relevant inquiry. In 2016, BELCO and the EPA were fully aware that the NAS-T 

plume permeated throughout the Sandstone Aquifer, and the aquifer was used by both 

Centerburg and Fartown. R. 6. BELCO monitored the plume by “install[ing] three successive 

lines of monitoring wells progressively further from Centerburg and closer to Fartown.” R. 7.  

The five testing wells were half a mile north of Fartown and a little more than one mile 

south of Centerburg. R. 7. When these five wells were tested, there was no indication of NAS-T 

contamination notwithstanding the leakage through other parts of the soil around where these 

five test wells were located. R. 7. Furthermore, the only indication there was not NAS-T in the 

water supply was the samples of the five testing wells located half a mile north of Fartown and 

the five wells tested in Fartown by the DOH. Thus, the EPA incorrectly concluded the NAS-T 

plume dissipated. R. 7. As a result, Fartown’s water was contaminated, and after pleading with 

the EPA and BELCO, FAWS had no other choice but to hire Central Labs. R. 8. Even after 

Central Labs found evidence of NAS-T in 105 out of 225 samples, the EPA refused to reopen the 

CD. R. 8. 

FAWS’ costs to sample the private wells were not only necessary, but it was only avenue 

FAWS could have taken to address a threat to human health or the environment. These tests are 

not duplicative of what the EPA had already conducted because Central Labs tested seventy-five 

wells, yielding 225 total samples. Of all the private wells in Fartown, the DOH only tested five 

wells in Fartown. R. 9. This is vastly dissimilar to what Central Labs tested. The Central Lab 
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expenses were not used for litigation against BELCO. Therefore, the costs of testing and 

sampling the private wells were necessary and consistent with the NCP. 

II. The EPA correctly reopened the CD because the ERA was properly promulgated, 

more stringent than federal standards, is relevant and appropriate to BELCO’s 

cleanup, and was timely identified.  

 

An ARAR encapsulates cleanup standards for pollutants at CERCLA sites. 40 C.F.R. § 

300.5. Action specific ARARs restrict or mandate “activities related to the management of 

hazardous substances, pollutants, or contaminants.” United States v. Atlas Mins. & Chemicals, 

Inc., No. CIV. A. 91-5118, 1995 WL 510304, at *8 (E.D. Pa. Aug. 22, 1995). State legislation 

constitutes an ARAR when the regulation is: (1) properly promulgated, (2) more stringent than 

federal standards, (3) legally applicable or relevant and appropriate, and (4) timely identified. 

Akzo Coatings, 949 F.2d at 1440. When a court reviews the EPA’s determination of what 

encompasses an ARAR, it levies the thoroughness of the EPA’s reasoning, the validity of such 

reasoning, and the consistency of the determination with precedent. See Skidmore v. Swift & Co., 

323 U.S. 134, 140 (1944). 

In this case, the EPA reopened the CD after New Union’s voters adopted the ERA, which 

reads: “each and every person of this State has a fundamental right to clean air and clean water 

and to a healthful environment free from contaminants and pollutants caused by humans.” R. 8–

9. Accordingly, because the ERA applies throughout the State and adheres to New Union’s 

procedural requirements, it is properly promulgated. Additionally, the ERA is more stringent 

than federal standards because it guarantees a “fundamental right” to clean water. Moreover, 

because BELCO introduced NAS-T into the groundwater, the contamination therein is caused by 

humans. R. 5–7. As a result, BELCO’s cleanup of the CERCLA site is relevant and appropriate 

to the ERA’s language. Finally, the New Union DNR timely identified the ERA as an ARAR. 
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Therefore, the ERA is an action specific ARAR because it guarantees a healthy environment and 

demands that humans do not cause any contamination. 

A. Because the ERA was properly promulgated, it constitutes an ARAR.  

    

A constitutional amendment is properly promulgated when the law must be imposed by 

State legislative bodies such that it is generally applicable, and legally enforceable. Ohio v. U.S. 

E.P.A., 997 F.2d 1520, 1527 (D.C. Cir. 1993) (citing 40 C.F.R. § 300.400(g)(4)). 

General applicability requires a regulation’s pertinency to reach all remedial situations 

within a State and not merely the CERCLA site. State of New Jersey, Dep’t of Envtl. Prot. v. 

Gloucester Envtl. Mgmt. Servs., Inc., Civil No. 84-0152, 2005 WL 1129763, at *12 (D.N.J. May 

11, 2005) (finding that a statute’s limited scope covering only a contaminated site did not satisfy 

the general applicability requirement). Accordingly, local laws and regulations cannot be 

ARARs because they lack general applicability throughout a State. Fort Ord Toxics Project, Inc. 

v. California E.P.A., 189 F.3d 828, 831 (9th Cir. 1999). 

State ARARs are legally enforceable when they are “issued in accordance with state 

procedural laws or standards and contain specific enforcement provisions or be otherwise 

enforceable under state law.” Akzo Coatings, 949 F.2d at n.31. Objective standards are not 

necessary for an ARAR to be proper under CERCLA. Id. at 1442 (upholding a Michigan 

antidegradation statute as a legally enforceable ARAR despite its lack of numerical standards). 

Even if a law has a general prohibition, the regulation is legally enforceable when a state, 

agency, or individual could file a legal complaint and receive redressability. See Id.  

Regulations are not unconstitutionally vague if they are drafted “with sufficient 

definiteness that ordinary people can understand what conduct is prohibited and in a manner that 
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does not encourage arbitrary and discriminatory enforcement.” Kolender v. Lawson, 461 U.S. 

352, 357 (1983). 

Here, because the ERA encompasses more than solely the CERCLA site, the ERA is 

generally applicable and constitutes an ARAR. R. 8. Indeed, the ERA amendment guarantees 

that “each and every person of this State has a fundamental right to clean air and clean water and 

to a healthful environment free from contaminants and pollutants[.]” N.U. Const. art. 1, § 7 

(emphasis added). Accordingly, the ERA’s language is not limited to a county, region, or the 

CERCLA site; instead, the amendment encompasses the entirety of New Union. R. 8.  

Furthermore, all Fartownians are citizens of New Union and are thereby protected by the 

ERA. R. 5. Thus, because the ERA protects citizens across New Union, it is generally applicable. 

Furthermore, because the ERA follows State procedural law and provides an avenue for 

redressability, it is legally enforceable and properly promulgated. R. 8. Fundamentally, because 

the ERA was debated and passed through New Union’s legislative branch, voted on by its 

citizens, and signed into law by the Governor, it adheres to New Union’s procedural 

requirements. R. 8.  

Additionally, during the legislative debate over the ERA, the amendment’s sponsor stated 

there will be “no lapse in the protection of our people” once the bill becomes adopted into the 

New Union Constitution. Senate Report, p. 6. Indeed, the bill’s fundamental purpose is to 

prevent an injured party from waiting until a law is passed before they file a cause of action. 

Senate Report, p. 6. Moreover, although the bill does not provide objective guidance for relief, 

the legislative history indicates that courts, or an agency, have the authority to grant relief upon a 

violation of the ERA. Senate Report, p. 6. As a result, the ERA is legally enforceable and 

properly promulgated. 
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Finally, the ERA does not fail for vagueness because an ordinary person would be able to 

understand its prohibitions. Principally, the ERA explicitly guarantees a healthful environment, 

free of pollution caused by humans. R. 8. Moreover, because of its clearly defined restrictions, 

the ERA does not encourage arbitrary enforcement. R. 8. 

B. Because the ERA is stricter than federal standards, it constitutes an ARAR. 

   

State standards must be “more stringent than any Federal standard requirement, criteria or 

limitation” to apply to a remedial action plan. 42 U.S.C. § 9621(d)(2)(A)(ii). When a state 

regulation is broader or equal in scope compared to federal legislation, the state law is considered 

more stringent. Akzo Coatings, 949 F.2d at 1443–44 (holding state regulations are more stringent 

when they are “equally or in some cases more demanding … than the federal maximum 

contaminant levels”) (emphasis added). Senator Mitchell, one of the authors of 42 U.S.C. § 9621, 

explained that a “more stringent” state requirement “includes any State requirement where there 

is no comparable Federal requirement.” 132 Cong.Rec. S 14,915 (daily ed. Oct. 3, 1986) 

(Statement of Sen. Mitchell). Accordingly, when the federal government is silent on a particular 

issue, a State’s legislation on that issue is more stringent. Akzo Coatings, 949 F.2d at 1443–44. 

Here, because the ERA is more stringent than Federal standards, the EPA appropriately 

determined it was an ARAR. The ERA explicitly provides a “fundamental right” to clean water, 

which is stricter than any existing federal regulation. R. 14–15. While this guaranteed right alone 

is more rigorous than federal standards, the ERA adds an additional layer, stating that the 

legislation also addresses pollutants caused by humans. R. 15. Notably, even if the ERA mirrors 

established federal criteria, it would still be considered more stringent. R. 15. However, the 

federal government has not addressed any specific issue regarding NAS-T; thus, there is no 
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comparable Federal requirement. R. 15. Therefore, the ERA’s provisions are more stringent than 

Federal standards and the ERA constitutes an ARAR. 

C. Because the ERA addresses situations legally applicable as well as relevant 

and appropriate to the CERCLA site, the EPA properly determined it was an 

ARAR. 

   

Potential ARARs must be “legally applicable to the hazardous substance or pollutant or 

contaminant concerned or [] relevant and appropriate under the circumstances of the release or 

remedial action selected....” 42 U.S.C. § 9621. An ARAR is legally applicable when it satisfies 

jurisdictional prerequisites, and the pertinent facts align with the regulation’s language. 

CERCLA Compliance with Other Laws Manual, Part I, at 1.2.4.2 (Interim Final Aug. 1989) 

[hereinafter CERCLA Manual]. Regulations that are relevant and appropriate constitute ARARs 

notwithstanding their legal applicability. Franklin Cnty. Convention Facilities Auth. v. Am. 

Premier Underwriters, Inc., 240 F.3d 534, 544 (6th Cir. 2001) (holding when a potential 

ARAR’s language is sufficiently similar to the CERCLA site, the ARAR is relevant and 

appropriate).   

1. Because the ERA is legally applicable to BELCO’s cleanup, the EPA 

correctly determined that it was an ARAR.    

     

Applicability is determined based on the language outset within the potential ARAR. 

CERCLA Manual, at 1.2.4.2. The potential ARAR’s language must satisfy four jurisdictional 

prerequisites and apply to the CERCLA site. Id. (establishing that the potential ARAR must (1) 

specify who is subject to its authority, (2) classify what substance or activity is within the 

regulation, (3) establish a time period, and (4) outline what the regulation “requires, limits, or 

prohibits.”). Once the jurisdictional element is satisfied, the pertinent facts concerning the site, 

“such as the chemicals present, special characteristics of the location of the site, and the type of 

action under consideration for the site of the case[,]” are measured in comparison with the 
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language of the regulation. Id. State regulation is applicable and thereby an ARAR if these 

pertinent factors are satisfied. Id.  

Here, because the ERA satisfies the jurisdictional prerequisite and it pertinently addresses 

the CERCLA site, it is legally applicable and thereby an ARA. The amendment establishes that 

all New Union citizens are subject to its authority and protected by its explicit provisions. R. 8. It 

states: “every person of [New Union] has a fundamental right to clean air and clean water[.]” R. 

8. Furthermore, because the ERA guarantees a “healthful environment” that is devoid of human 

contamination, its language identifies which substances are prohibited. R. 8. Next, while the 

ERA does not have an explicit time period, it is self-executing and gives New Union citizens an 

avenue for redressability. R. 14–15; Senate Report, p. 6. Accordingly, the ERA is actionable 

from its onset. R. 14–15. Finally, the last jurisdictional element is satisfied because the ERA 

requires a healthful environment, prohibiting any contaminants caused by humans. R. 8. Overall, 

each jurisdictional prerequisite is satisfied. 

The final determination regarding if the ERA is legally applicable weighs the pertinent 

facts of the case. Because Fartown is within New Union and it is an environmental justice 

community, any unregulated containment harms its residents more than an average citizen. R. 5. 

Indeed, Fartownians are devastated by BELCO’s carelessness because NAS-T impacts nearly 

every remedial household task. R. 16. Furthermore, because the EPA does not regulate NAS-T, 

the ERA provides the only avenue relief for the Fartownians. R. 6, 15. Additionally, because the 

cleanup of Fartown is akin to BELCO’s previous cleanup of Centerburg, the type of action is 

applicable and pertinent. R. 9. Therefore, the ERA is legally applicable because the jurisdictional 

elements are satisfied, and the pertinent factors weigh heavily in favor of the Fartownians. 
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2. The ERA constitutes an ARAR because its requirements are sufficiently 

similar to the CERCLA site and thereby relevant and appropriate. 

   

Even if a potential ARAR is not applicable, it may still be relevant and appropriate. 

CERCLA Manual, at 1.2.4.3 (stating when a “requirement is both relevant and appropriate, such 

a requirement must be complied with to the same degree as if it were applicable.”). Legislation is 

relevant and appropriate when it “address[es] problems or situations sufficiently similar to those 

encountered at the CERCLA site that their use is well suited to the particular site.” Franklin 

Cnty. Convention Facilities Auth., 240 F.3d at 544. Fundamentally, the relevancy prong assesses 

whether the legislation is inherently germane to the CERCLA site and is evaluated based upon 

the “hazardous substances present at the site, and the physical circumstances of the site and of 

the release, as compared to the statutory or regulatory requirement.” CERCLA Manual, at 

1.2.4.3.  

The appropriateness evaluation refines the comparison between the site and legislation 

measuring the precise nature of the substances present with the ability for the legislation to grant 

a remedy. 40 C.F.R. § 300.400(g)(2). Additionally, appropriateness is measured based upon the 

purpose of the requirement, and the circumstances of the release at the site compared to what the 

requirement was intended to address and requires. CERCLA Manual, at exhibit 1-7. 

In this case, because the ERA’s language encompasses an unregulated contaminant, it is 

sufficiently similar to the CERCLA site; accordingly, it satisfies the relevant and appropriate 

requirement for ARARs. R. 15. Specifically, the ERA provides “a healthful environment free 

from contaminants and pollutants caused by humans.” R. 8. This language directly involves the 

circumstances at the CERCLA site because BELCO’s inattention allowed for NAS-T to seep 

into the groundwater. R. 15. This negatively impacts hundreds of Fartownians because BELCO’s 

pollution prevents them from enjoying a healthful environment. R. 16. Indeed, because NAS-T is 
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unregulated by the EPA, the ERA is the only avenue for New Union citizens to seek redress. 

Senate Report, p. 9. Thus, the ERA is relevant because it explicitly addresses unregulated, 

widespread contamination caused by humans. R. 8. 

The ERA is also appropriate because its purpose is that the “people of [New Union] will 

be guaranteed clean air, clean water and a healthful environment, including and in particular due 

to non-natural, human-caused pollutants and contaminants.” Senate Report, p. 9. In fact, the 

ERA acts as a “gap filler” to provide relief. R. 14, Senate Report, p. 6. NAS-T is unregulated, the 

product of human negligence, and non-natural. R. 6, 14–15. Accordingly, BELCO’s required 

cleanup of the CERCLA site precisely demonstrates the ERA’s purpose as well as the will of 

New Union’s voters. R. 6, 14–15. As a result, the ERA is appropriate because a human 

originated pollutant is precisely what is envisioned by the ERA. R. 15. Therefore, because the 

ERA is relevant and appropriate, it constitutes an ARAR. 

D. The EPA correctly reopened the CD because the DNR timely identified the 

ERA as an ARAR under CERLA and promptly communicated this to the 

EPA.  

    

Cleanup criteria must also be identified in a timely manner to qualify as an ARAR. 40 

C.F.R. § 300.400(g)(4). For an ARAR to be timely identified, “lead and support agencies shall 

identify their respective potential ARARs and communicate them to each other in a timely 

manner … such that sufficient time is available for the lead agency to consider and incorporate 

all potential ARARs without inordinate delays and duplication of effort.” 40 C.F.R. § 300.515. 

“The question of whether a state standard has been timely identified so that it may be considered 

an ARAR is for EPA to decide.” Tex. Att’y Gen. Op. GA-0290 at 8 (2005). Accordingly, if the 

EPA concludes a state standard is an ARAR, then it is timely identified. See Id. 
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Here, the ERA was timely identified as an ARAR. Within one month of the EPA writing 

to the DNR inquiring if the ERA was an ARAR under CERCLA, the DNR stated, “the EPA 

should identify the ERA as an ARAR where it provides guidance consistent with CERCLA and 

where it is not inconsistent with any state or federal regulations.” R. 9. Shortly thereafter, the 

EPA stated that the Central Labs results as well as the passage of the ERA were a change in 

regulatory standards, constituting an ARAR. R. 9. Because the EPA deemed the ERA to be an 

ARAR, they affirmed that the ERA was timely identified. R. 9. 

III. The EPA’s decision denying CleanStripping filtration systems on contaminated 

wells in Fartown was arbitrary, capricious, and contrary to law because the EPA 

wholly ignored the ERA as well as the polluted water’s general repulsiveness. 

   

An agency’s actions are unlawful when they are “arbitrary, capricious, an abuse of 

discretion, or otherwise not in accordance with law[.]” 5 U.S.C. § 706(2)(A). Although agencies 

are generally given deference,3 administrative action is upheld only if there is a rational 

connection between specific facts and the agency’s decision. Motor Vehicle Mfrs. Ass’n v. State 

Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983). The court must carefully review the record 

before it can “ensure that agency decisions are founded on a reasoned evaluation of the relevant 

factors.” Marsh v. Oregon Natural Resources Council, 490 U.S. 360, 378 (1989). Challenges to 

the EPA’s unilateral orders fall under the purview of 5 U.S.C. § 706(2)(A). Sackett v. E.P.A., 566 

U.S. 120, 131 (2012); Alaska Dep’t of Env’t Conservation v. E.P.A., 540 U.S. 461, 496–97 

(2004). 

Here, the EPA’s determination was arbitrary and capricious because there is no rational 

connection between its decision and the present facts. Because of BELCO’s pollution, 

Fartownians are plagued by rancid smelling water throughout their day-to-day lives, hindering 

 
3 See Chevron, U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837 (1984). 
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nearly all household activity. R. 16. Indeed, the ERA’s conclusion that some contamination is 

acceptable wholly ignores how the pollution impacts most household tasks. R. 16. As a result, 

the EPA’s determination that CleanStripping is not required on all private wells is arbitrary and 

capricious. R. 16. 

Furthermore, the ERA explicitly states that New Union citizens have a guaranteed right 

to “clean water and to a healthful environment free from contaminants and pollutants caused by 

humans.” N.U. Const. art. 1, § 7 (emphasis added). Denying New Union citizens CleanStripping 

filtration systems in service of EPA determinations under different regulatory standards 

completely neglects the ERA’s purpose. R. 16–17. The EPA’s definition of clean water largely 

pertains to permitted discharge, not an unregulated invasion of toxicity. R. 16. Moreover, the 

contamination that Fartown residents deal with daily fits squarely within ERA enumerated 

purpose. R. 17. As a result, because the EPA’s decision is contrary to the ERA, this 

determination is contrary to law. 

A. Because the EPA did not consider how BELCO’s widespread contamination 

would impact the Fartown residents, their determination refusing to mandate 

CleanStripping systems is arbitrary and capricious. 

 

An organization’s failure to examine pertinent evidence, consider the relevant factors, 

and articulate a satisfactory explanation for its action necessitates that their decision is arbitrary 

and capricious. N.L.R.B. v. Beverly Enterprises-Massachusetts, Inc., 174 F.3d 13, 23–24 (1st Cir. 

1999); but see Southeast Queens Concerned Neighbors, Inc. v. F.A.A., 229 F.3d 387, 394–95 (2d 

Cir. 2000) (finding that because the FAA underwent a detailed cost benefit analysis prior to their 

decision, their conclusion was not arbitrary and capricious). Specifically, ignoring a crucial 

aspect influencing a decision, proffering a solution that is juxtaposed with Congressional intent, 

or directly contradicting the evidence at hand is arbitrary and capricious. Motor Vehicle Mfrs. 



 

  26 

Ass’n of U.S., 463 U.S. at 43 (stating an agency’s decision is arbitrary and capricious when it is 

“implausible that it could not be ascribed to a difference in view or the product of agency 

expertise.”). Additionally, an agency may not place undue emphasis on one factor over another. 

1902 Atlantic Ltd. v. Hudson, 574 F. Supp. 1381, 1397–98 (E.D. Va. 1983). If an agency fails to 

balance the relevant factors and explain their conclusion, their conclusion is unreasonable, and 

thereby arbitrary and capricious. Beverly Enterprises-Massachusetts, 174 F.3d at 24 (finding that 

an agency’s reasonableness is a case specific review). 

Here, because of BELCO’s blunder, Fartownians are subjected to foul smelling water 

each day. R. 10. They cannot cook meals, wash dishes, do their laundry, or even bathe without 

the stench of sourness. R. 16. However, despite this encroachment on the Fartownian’s lives, the 

EPA maintains CleanStripping should only be installed when NAS-T poses a health risk and is 

ten ppb or greater. R. 9. Because no Fartownian owns a well with ten ppb of NAS-T or more, the 

EPA needlessly ignored the daily hardships that plagued the Fartownians in service of presently 

irrelevant health standards. R. 10, 16–17. Moreover, the EPA provided no explanation regarding 

why the lower levels of contamination did not warrant CleanStripping; instead, they merely 

explained why ten ppb of NAS-T required CleanStripping. R. 9. The EPA focused too heavily on 

this numerical requirement; it did not place enough emphasis on how Fartownians constantly 

encountered revolting water. R. 16. Thus, the EPA’s conclusion that CleanStripping is only 

permissible in one specific scenario is unreasonable. As a result, the EPA placed an undue 

emphasis on the health risks of NAS-T, and completely ignored evidence that would mandate 

CleanStripping on private wells. R. 16. Therefore, their decision not to install CleanStripping on 

private wells was arbitrary and capricious. 
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B. Because EPA’s claim regarding “clean water” is inapplicable, the ERA 

governs the present matter, rendering the EPA’s decision contrary to law.  
      

The Clean Water Act (“CWA”) provides that humans may not introduce a pollutant into 

navigable waters of the United States unless the discharge is made pursuant to a permit from the 

EPA or from an authorized state agency. 33 U.S.C. §§ 1311(a), 1342. Notably, groundwater is 

explicitly excluded from the EPA’s definition of “waters of the United States[.]” 40 C.F.R. § 

122.2. Nevertheless, naturally released materials into navigable waters are not pollutants. See 

Ass’n to Protect Hammersley, Eld, & Totten Inlets v. Taylor Res., Inc., 299 F.3d 1007, 1016 (9th 

Cir. 2002) (holding that under the CWA, waste materials caused by humans are pollutants while 

the byproducts of live mussels are not pollutants). 

Additionally, administrative action is not considered arbitrary and capricious merely 

because it alters interagency policy. F.C.C. v. Fox Television Stations, Inc., 556 U.S. 502, 517–

18 (2009) (holding that while the FCC’s expansion of its authority altered its previously 

established policy, its decision was neither arbitrary nor capricious). Still, an agency must 

consider all relevant data and explain its rationale behind its decisions. Southeast Queens 

Concerned Neighbors, F.3d 387, 394–95. For example, in Wisconsin v. E.P.A., the EPA granted 

a Native American tribe State status, allowing them to set water quality standards on their 

reservation. Wisconsin v. E.P.A., 266 F.3d 741, 745–47 (7th Cir. 2001). This determination was 

not arbitrary or capricious because relevant facts were considered, and the agency carefully 

articulated its rationale for the decision. Id. at 745–46. 

Here, the EPA incorrectly determined that clean water constitutes slightly contaminated 

water when the contamination occurred because of BELCO’s blunder. R. 16. As an initial matter, 

because the CWA covers “waters of the United States,” the groundwater in the present matter is 

outside the scope of the CWA. R. 16. Still, the EPA wants to leverage that some contaminated 
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water is appropriate in the present case. R. 16. Even if this was applicable, BELCO did not have 

an authorized permit to discharge NAS-T into the groundwater, nor was this incident from a 

natural occurrence. R. 16. Instead, the unregulated and unintended pollution in this case was 

directly caused by humans, running directly afoul to the ERA. R. 8, 16. Therefore, the EPA’s 

definition that the water may have small amounts of contamination is wholly inapplicable. 

Still, the EPA contends that mandating CleanStripping on private well contamination 

would contradict and invalidate its own previous rulings; consequently, this would render the 

current decision as arbitrary and capricious. R. 16. Principally, this matter would not be contrary 

to the EPA’s ruling because the ERA governs this situation; NAS-T is an unregulated 

contaminant that has not been previously addressed by the EPA. R. 6. 

However, even if failing to eliminate contamination was contrary to past EPA rulings, 

agency inconsistencies are permissible and thereby not arbitrary and capricious. Even though the 

EPA may have permitted similar activity previously, they are not bound by these previous 

decisions, and holding to the contrary would not overrule a previous decision. Indeed, if it 

articulates its rationale, the EPA can adopt a different policy. Thereafter, their decision would 

not be arbitrary and capricious. Accordingly, the EPA’s contention that requiring CleanStripping 

would be arbitrary and capricious because it is contrary to previous policy is ungrounded. 

Furthermore, because the EPA did not consider the widespread reach of BELCO’s 

contamination, their determination to not order BELCO to install CleanStripping was arbitrary 

and capricious. The incident that prompted this entire case originated in Centerburg. R. 6. 

Because Centerburg residents noticed that their water produced a stale and sour smell, they 

surmised it may be polluted and demanded an investigation. R. 6. Following significant testing 

of the Centerburg water supply, the EPA ordered BELCO to install CleanStripping on 
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Centerburg’s public water source. R. 7. Fundamentally, the EPA wanted to provide safe, clean, 

and odorless water. When the Centerburgers’ water supply was restored to its previous 

cleanliness and the sour smell dissipated, the EPA achieved this goal. Despite the EPA 

previously mandating CleanStripping to eliminate foul smelling water, the EPA now refuses to 

order CleanStripping in Fartown to accomplish the same objective. R. 16. Indeed, this decision is 

contrary to law because it wholly ignores the EPA’s previous determination that CleanStripping 

is required for both health issues as well as its general repugnancy. Therefore, the EPA’s 

decision is arbitrary and capricious. 

IV. The district court abused its discretion because it denied FAWS’ motion to 

dismiss the remaining state law claims and erroneously exercised jurisdiction 

over state law claims after adjudicating all federal claims.      

    

The jurisdictional provisions of CERCLA do not strip state courts of jurisdiction over 

state law claims. Atlantic Richfield Company v. Christian, 140 S. Ct. 1335, 1349 (2020). Under 

CERCLA, “the United States district courts shall have exclusive jurisdiction over controversies 

arising under this chapter.” Id. CERCLA deprives state courts of jurisdiction over claims arising 

under the act; however, it does not deprive a state court of jurisdiction over claims brought under 

other sources of law. Id. A plaintiff has a claim when an amendment authorizes a cause of action. 

Am. Well Works Co. v. Layne & Bowler Co., 241 U.S. 257, 260 (1916). Here, because the 

CERCLA claims were fully adjudicated, the remaining tort claims arise under state law and are 

best interpreted within the context of the ERA in New Union court. 

A. The district court abused its discretion when it failed to grant FAWS’ motion 

to dismiss the remaining state law claims because the request was made in 

good faith and was not unduly prejudicial.     

     

Under the Federal Rules of Civil Procedure, “an action may be dismissed at the plaintiffs 

request only by court order, on terms that the court considers proper … [u]nless the order states 
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otherwise, a dismissal under this paragraph is without prejudice.” Fed. R. Civ. P. 41(a)(2). When 

deciding whether to grant a motion for voluntary dismissal under Rule 41(a)(2), the district court 

should consider: whether the plaintiff moved for the voluntary dismissal in good faith and 

whether the defendant will be unduly prejudiced other than the prospect of an additional action 

or some tactical disadvantage resulting from the dismissal. Conafay v. Wyeth Labs, 793 F.2d 

350, 353 (D.C. Cir. 1986). Dismissals under Rule 41(a)(2) are discretionary. Wojtas v. Capital 

Guardian Trust Co., 477 F.3d 924, 927 (7th Cir. 2007). However, such motions are ordinarily 

freely granted. 9 Charles Alan Wright & Arthur R. Miller, Federal Practice and Procedure § 

2364 (4th ed. 2021).  

Changed circumstances alone do not constitute bad faith. FMC Corp. v. U.S.E.P.A., 279 

F.R.D. 14, 17 (D.D.C. 2011). However, a plaintiff does act in bad faith when they file a motion 

for voluntary dismissal simply to avoid discovery or to avoid court proceedings entirely. In re 

Vitamins Antitrust Litig., 198 F.R.D. 296, 304-05 (D.C.C. 2000); Hubbard v. United States, No. 

07-0023, 2008 WL 1862299, at *5 (D.C.C. 2008) (holding that plaintiffs act in bad faith if they 

request voluntary dismissal when the court likely would have granted the defendant’s motion for 

summary judgment). Plaintiffs also act in bad faith when filing a motion for voluntary dismissal 

as a response to a defendant’s motion for summary judgment. Hubbard, 2008 WL 1862299, at 

*5. Furthermore, a defendant’s mere allegation of forum shopping is not sufficient bad faith by 

the plaintiff to deny a motion to dismiss. FMC Corp., 279 F.R.D. at 17. 

Additionally, the mere prospect of a second lawsuit is not sufficient prejudice to deny 

voluntary dismissal. Cone v. W. Va. Pulp & Paper Co., 330 U.S. 212, 217 (1947). Moreover, 

federal courts routinely grant dismissal unless there would be a tactical disadvantage for the 

nonmoving party. Conafay, 793 F.2d at 353; Philips U.S.A., Inc. v. Allflex U.S.A., Inc., 77 F.3d 
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354, 358 (10th Cir. 1996). (determining that the defendant would be prejudiced if the plaintiff 

moved to voluntarily dismiss on the eve of trial). 

Here, FAWS filed its motion to dismiss in good faith. When FAWS filed the motion to 

intervene in an action against the EPA, they also filed additional state law claims. R. 10. In both 

motions and briefing, FAWS expressly stated they filed this way to avoid any contentions of 

claim splitting. R. 10. In fact, FAWS had to file these claims during this action; otherwise, they 

may not be timely. R. 10. Furthermore, FAWS explicitly indicated their intent to seek dismissal 

from federal court when federal claims were adjudicated. R. 10. They were not seeking to avoid 

discovery or court proceedings altogether, nor were they forum shopping. R. 10. Because 

BELCO filed an answer to the complaint, FAWS had to see the court’s permission for voluntary 

dismissal pursuant to Rule 41(a)(2). R. 11. The court abused its discretion by denying the 

dismissal. FAWS repeatedly communicated their reasoning for bringing the claims when they 

did as well as their upcoming plans. Clear and open communication is anything but bad faith. 

Additionally, the dismissal is not unduly prejudicial to BELCO. The risk of a second suit 

is not sufficient cause for a court to deny a motion for voluntary dismissal, and there is nothing 

in the record indicating an additional claim or suit will be brought beyond what FAWS has 

already indicated. A dismissal does not pose a tactical advantage for the nonmoving party 

because BELCO has its principal place of business in New Union. R. 10. Further, there is no 

tactical disadvantage because the district court has adjudicated the federal question issues and 

ordered more discovery before hearing the state claims. R. 10. Accordingly, the only remaining 

claims are the state law claims that FAWS has indicated their intent to seek dismissal from 

federal court since filing suit. R. 10. Because the parties must conduct additional discovery 

surrounding the state law tort claims, they are fundamentally at the beginning of the litigation. R. 
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10. With further discovery ordered, nothing indicates that the stage in litigation would unduly 

prejudice BELCO in this dismissal. 

Therefore, the district court abused its discretion because they failed to grant FAWS’s 

motion to dismiss the remaining state law claims when the request was made in good faith and 

was not unduly prejudicial to the defendants. 

B. The district court abused its discretion by exercising subject matter 

jurisdiction over state law claims because all federal claims were adjudicated, 

and FAWS had a cause of action under New Union’s Constitution.  

      

District courts have “supplemental jurisdiction over all other claims that are so related to 

claims in the action within such original jurisdiction that they form part of the same case or 

controversy under Article III of the United States Constitution.” 28 U.S.C. § 1367(a).4 However, 

district courts may decline to exercise supplemental jurisdiction when a claim raises a novel or 

complex issue of State law, the claims over which the court had original jurisdiction have been 

dismissed, other exceptional circumstances supported by compelling reasons for declining such 

jurisdiction. 28 U.S.C. § 1367(c). 

A federal court retaining jurisdiction over a state claim is impermissible unless the 

federal claims invoke the court’s original subject matter jurisdiction, the state and federal claim 

derive from a common nucleus of operative fact, and the claims are such that the plaintiff would 

ordinarily try them at one proceeding, only then may a court exercise pendent jurisdiction.5 

United Workers of America v. Gibbs, 383 U.S. 715, 725 (1966). To appropriately assert 

jurisdiction, the federal court must consider judicial economy, convenience, fairness to the 

litigants, and comity. Id. If these are absent, then a federal court cannot exercise its discretion 

 
4 Supplemental jurisdiction includes intervention. 28 U.S.C. § 1367. 
5 Pendent jurisdiction is now codified as supplemental jurisdiction under 28 U.S.C. § 1367. 
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regardless of the requirement to apply state law to the remaining claims. Id. The Gibbs court 

reasoned, “certainly, if the federal claims are dismissed before trial[] … the state law claims 

should be dismissed as well.” Id.  

Retaining jurisdiction is inappropriate when all federal claims have been eliminated, 

leaving no claims upon which the court may assert jurisdiction. Carnegie-Mellon University v. 

Cohill, 484 U.S. 343, 351 (1988). Generally, it is appropriate for a court to reexamine the 

exercise of supplemental jurisdiction after all federal claims have been dismissed before trial. See 

Raney v. Allstate Ins., 370 F.3d 1086, 1088–89 (11th Cir. 2004); Miller v. City of Fort Myers, 

424 F. Supp. 3d 1136, 1152 (D. Fla. 2020). Even when the federal claims are adjudicated on 

summary judgment, not just a dismissal, it is appropriate for a court to reexamine the exercise of 

supplemental jurisdiction over the remaining state law claims. Miller, 424 F. Supp. 3d. at 1152. 

When summary judgment is granted on the federal claims, and the remaining claim arises 

under state law, the courts should decline to exercise supplemental jurisdiction over the 

remaining claims. Id.; see e.g., Murphy v. Fla. Keys Elec. Coop. Ass’n, 329 F.3d 1311, 1320 

(11th Cir. 2003) (holding retaining jurisdiction was proper because plaintiffs failed to 

appropriately identify the claim as a state law claim); Estate of Owens v. GEO Grp., Inc., 660 F. 

App’x 763, 774 (11th Cir. 2016) (holding supplemental jurisdiction is inappropriate when both 

parties had completed discovery). State courts are the final arbitrators of state law, not federal 

courts. Miller, 424 F. Supp. 3d. at 1152.  

Federal abstention principles prevent federal courts exercising jurisdiction over state 

claims. MediGrow, LLC v. Natalie M. LaPrade Medical Cannabis Commission, 487 F. Supp. 3d 

364, 375 (D. Md. 2020). A federal district court may exercise jurisdiction when federal review 
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may disrupt state efforts to establish policy on a matter of public concern. Id. The federal court’s 

interest in resolving the matter is weak when the only matters remaining are state law claims. Id.  

Here, the state law claims raise a novel or complex issue of state law pursuant to the 

ERA. The residents of New Union have a constitutional right to clear air and water free from 

human contaminants. N.U. Const. Art. I, §7. Federal courts should decline to exercise 

supplemental jurisdiction over the claims because the cause of action arises under the state 

constitution, and the federal courts should abstain from litigating issues of novel or complex state 

law. N.U. Const. Art. I, §7.    

Furthermore, judicial economy, convenience, fairness to the litigants, and comity favor 

the state court’s exercise of jurisdiction over the remaining claims. The federal court retaining 

jurisdiction does not favor judicial economy or convenience because further discovery is needed, 

so the court has yet to set a trial date. R. 18. The state courts retaining jurisdiction is fair to the 

litigants because BELCO maintains its principal place of business in New Union and FAWS has 

expressly stated their wish to litigate in state court, BELCO has notice of desire to litigate in state 

court and it is reasonable to assume they would be hailed into court in New Union. R. 10. 

Comity necessitates that the federal courts recognize that the state courts are the appropriate 

forum to adjudicate the rights of their own citizens and those under the protection of their laws.  

Finally, because the CERCLA claims were adjudicated on summary judgment, the court 

should decline to exercise supplemental jurisdiction over the remaining state law claims. R. 10. 

Indeed, the court had original jurisdiction pursuant to federal question jurisdiction. Because those 

claims were adjudicated on the merits, the federal court’s interest in adjudicating the state law 

claims is weak.            

 Therefore, the district court abused its discretion because it had no jurisdiction over the 
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state law claims; additionally, New Union courts are the appropriate forum to resolve claims 

under its own Constitution. 

CONCLUSION 

For the foregoing reasons, this court must: (1) reverse the district court’s decision to deny 

FAWS its response costs under CERCLA, (2) affirm that the EPA properly reopened the CD 

after holding that the ERA is an ARAR, (3) affirm that the EPA’s conclusion not to mandate 

CleanStripping filtration was arbitrary and capricious, and (4) remand the remaining state law 

claims to New Union state court. 


