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JURISDICTION 
 

The United States District Court for the District of New Union entered summary 

judgment in consolidated cases No. 17-CV-1234 and No. 21-CV-1776 on June 1, 2022. The 

United States Environmental Protection Agency (“EPA”), Better Living Corporation 

(“BELCO”), and Fartown Association for Water Safety (“FAWS”) all filed timely Notices of 

Appeal pursuant to Fed. R. App. P. 4. The United States Court of Appeals for the Twelfth Circuit 

has jurisdiction over this appeal from a final decision of a District Court of the United States 

pursuant to 28 U.S.C. § 1291.  

ISSUES PRESENTED 
 

I. Whether FAWS' costs for monitoring groundwater contamination were sufficiently 

necessary to allow reimbursement under CERCLA, where prior testing and EPA 

guidance indicated additional testing was unnecessary at that time. 

II. Whether EPA’s interpretation that the ERA constitutes an ARAR under CERCLA was 

correct, which allowed EPA to reopen its Consent Decree it has with BELCO and require 

BELCO to provide bottled water to Fartownians who had low levels of Nitro-Acetate 

Titanium (“NAS-T”) in their private wells. 

III. Whether EPA’s application of the ERA as an ARAR was arbitrary and capricious where 

EPA determined that the ERA did not require BELCO to install water filtration systems 

on those same Fartown private wells. 

IV. Whether to retain jurisdiction of the remaining state law claims after the Court has 

resolved all the federal claims in this matter. 
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STATEMENT OF THE CASE 
 

I. Factual Background 
 

On January 16, 2016, EPA received the call to action. The successful cleanup of a 

hazardous NAS-T contamination—requiring attention beyond what local authority could offer—

rested upon EPA’s remedial expertise and resources. Record at 6. This notice came from the 

Department of Natural Resources in the small town of Centerburg, New Union, the former site of 

a BELCO manufacturing facility. R. at 6. From 1973 to 1998, BELCO manufactured “NAS-T” 

in Centerburg. R. at 6. NAS-T was a chemical agent used in BELCO’s patented “LockSeal” 

product, a sealant coating used to prevent corrosion in metal pipes and machinery. R. at 5-6.  

During this period, multiple medical studies confirmed NAS-T to be a probable human 

carcinogen. R. at 6. Based on these studies, EPA in 1995 adopted a Health Advisory Level 

(“HAL”) for NAS-T in drinking water of 10 parts per billion (“ppb”), incorporating a significant 

margin of error to ensure non-toxic exposure to humans. R. at 6.  

In 2013, just three years before the call to EPA, the Centerburg Department of Health 

(“DOH”) discovered NAS-T contamination in an underground body of water known as the 

Sandstone Aquifer. R. at 5. The Sandstone Aquifer supplies groundwater to the citizens of both 

Centerburg and Fartown, a small rural community also in the State of New Union. R. at 5. The 

aquifer moves downgradient in a southerly direction from Centerburg, running beneath both 

Centerburg and Fartown. R. at 5. Centerburgers receive tap water from the Centerburg Water 

Supply (“CWS”) which is connected directly to the aquifer. R. at 5. Fartownians, on the other 

hand, use private wells to pump water from the aquifer to their homes. R. at 5.  

DOH’s initial investigation determined that the CWS contained between 45 and 60 ppb 

of NAS-T. R. at 6. After the New Union Department of Natural Resources (“DNR”) investigated 



 

3 
 

the BELCO facility and the NAS-T contamination, it determined the issue would be better off in 

the hands of EPA. R. at 6.  

DNR delegated cleanup authority to EPA, and EPA led the necessary remedial processes. 

R. at 6. Under EPA oversight, BELCO installed and monitored wells starting in Centerburg and 

extending to within a half a mile of Fartown. R. at 7. The five wells located closest to Fartown 

showed no detectable amounts of NAS-T. R. at 7. After extensive testing and monitoring, EPA 

and BELCO entered into an agreement whereby BELCO agreed to a proposed clean-up plan 

subject to a remedial investigation and feasibility study (“RI/FS”). R. at 7. EPA subsequently 

crafted a clean-up plan for the site through a Record of Decision (“ROD”). R. at 7. On June 30, 

2017, after EPA brought a cost recovery action against BELCO, the parties entered into a 

Consent Decree (“CD”). R. at 7. Pursuant to the CD, BELCO agreed to design and implement 

the remedy selected by EPA in the ROD. R. at 7. Under the terms of the CD, EPA was permitted 

to reopen the CD if new information not previously available to EPA was revealed, or more 

stringent Regulatory Standards were established that the current cleanup plan could not satisfy. 

R. at 7. Regulatory Standards were defined by the CD to include, among other things, 

“applicable or relevant and appropriate requirements under CERCLA (‘ARARs’).” CD, § 1.12. 

Several years of monitoring and testing pursuant to the CD revealed no detection of 

NAS-T, except for only two low level detections—still well under the HAL—in January of 2018 

in the wells closest to Fartown. R. at 8. After assessing the successful results indicated by these 

tests, EPA issued BELCO a Certificate of Completion (“COC”) in September of 2018, signifying 

the completion of the clean-up. R. at 8.  

Soon after this lengthy process, the citizens of Fartown began to claim that water from 

their private wells also began to smell “off.” R. at 8. The DOH sampled and tested drinking 
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water wells in Fartown but—as EPA’s testing had already shown—there was no detection of 

NAS-T. R. at 8. Still, Fartown chose to pay Central Laboratories, Inc. over $21,000 to test their 

private wells which showed 120 wells having no detectable levels of NAS-T, 51 wells showing 

concentrations of 1 to 4 ppb, and 54 wells with detections in the 5 to 8 ppb range. R. at 8. 

Unsatisfied with the result, Fartown requested EPA to reopen the CD and further investigate the 

contamination, which EPA necessarily declined on June 10, 2020, citing low levels of NAS-T 

and the limited reopener provisions of the CD. R. at 8.  

But on November 3, 2020, the citizens of New Union passed the Environmental Rights 

Amendment to the State of New Union Constitution (“ERA”), which provided that “each and 

every person of this State shall have a fundamental right to clean air and clean water and to a 

healthful environment free from contaminants and pollutants caused by humans.” N.U. CONST. 

art. I, § 7.  

 After passage of the ERA, EPA reopened the CD after concluding—and confirming with 

DNR—that the amendment constituted an ARAR and, thus, justified and necessitated reopening 

the CD. R. at 9. Upon reopening the CD, EPA ordered BELCO to sample and analyze water 

from 50 private wells in Fartown. R. at 9. EPA supported its decision by citing Fartown as an 

environmental justice community, possible endangerment from carcinogenic effect, and the 

presence of odors from NAS-T. R. at 9.  

BELCO challenged EPA’s demand and argued that EPA did not have the legal right to 

open the CD because the ERA did not constitute an ARAR. R. at 9. Over BELCO’s objections, 

EPA issued a Unilateral Administrative Order (“UAO”). R. at 9. The UAO required BELCO to 

sample 50 private wells in Fartown each month, provide bottled water to households whose wells 
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revealed concentrations of NAS-T greater than 4 ppb, and install CleanStripping filtration at 

wells where NAS-T concentrations exceeded 10 ppb. UAO § 3.2.  

However, BELCO refused to comply with the UAO. R. at 10. Therefore, on July 7, 2021, 

EPA began supplying water to Fartownians whose wells tested positive for NAS-T in excess of 5 

ppb. R. at 10. Additionally, EPA continued monthly sampling which revealed results consistent 

with the sampling done by FAWS in 2019, showing approximately 55% of samples with non-

detectable levels of NAS-T, 25% in the 1 to 4 ppb range, and 20% in the 5 to 8 ppb range. As 

before, no test in Fartown revealed results over 8 ppb. R. at 10.  

II. Procedural History 
 
On August 2, 2021, EPA made a motion in its 2017 cost recovery action against BELCO 

(the “BELCO Action”), seeking to recover its costs incurred in Fartown and for penalties for 

BELCO’s violation of the UAO. R. at 10. BELCO answered, arguing that because the ERA 

cannot properly be considered an ARAR, EPA did not have the right to reopen the Consent 

Decree, and thus the UAO was without legal foundation. R. at 10.  

FAWS then filed a motion to intervene in the BELCO Action on August 30, 2021. R. at 

10. After the Court granted their motion, FAWS challenged EPA’s UAO as arbitrary and 

capricious under § 706(2)(A) of the Administrative Procedures Act, to the extent that EPA did not 

compel BELCO to provide CleanStripping filtration for wells below the NAS-T HAL, which 

FAWS argues was required under the ERA. 5 U.S.C. § 706(2)(A); R. at 10. In a separate action 

filed on August 30, 2021, FAWS asserted a CERCLA action against BELCO for cost recovery of 

fees associated with testing and analysis (the “FAWS Action”). R. at 10. FAWS asked the Court 

to order BELCO to (1) pay its response cost; (2) install CleanStripping on their private wells that 

test positive for NAS-T; (3) remediate the Sandstone Aquifer; (4) pay them damages for loss of 
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use and enjoyment of their property and diminished property values; (5) pay punitive damages. R. 

at 10.    

FAWS brought all claims in the United States District Court for the District of New 

Union. R. at 10. The Court exercised original jurisdiction over the CERCLA claims under 28 

USC § 1331, and supplemental jurisdiction over the associated state law claims under 28 USC § 

1367. Id. FAWS sought dismissal of its state law claims pending the BELCO action so it may 

litigate the state law claims in state court. R. at 10.  

At the parties’ joint request, the court consolidated the BELCO and the FAWS Action, 

and on December 30, 2021, all three parties moved and cross-moved for summary judgment on 

the CERCLA claims. R. at 10. FAWS additionally moved to dismiss any state law claims 

without prejudice should the CERCLA claims be resolved by motion. R. at 11. The lower court 

denied FAWS’ motion for summary judgment and granted BELCO’s motion, holding that 

FAWS testing costs were not necessary CERCLA response costs and, therefore, not 

reimbursable. R. at 13. The Court granted EPA’s motion for summary judgment and denied 

BELCO’s motion, holding that EPA has authority to reopen the CD under the ERA, and EPA is 

entitled to costs and penalties against BELCO for failure to comply with the UAO. R. at 15. The 

Court granted FAWS’ motion for summary judgment and denied EPA and BELCO’s motion for 

summary judgment holding that EPA’s determination that CleanStripping is not required under 

the ERA was contrary to the language, purpose, intent, and purpose of the ERA which was 

arbitrary and capricious. R. at 17. Last, the Court denied FAWS’ motion to dismiss the 

remaining state law claims. R. at 18. 

SUMMARY OF THE ARGUMENT 
 

The federal government has long delegated authority to EPA to carry out its mission: to 
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protect human health and the environment. As a necessary part of that process, EPA commonly 

enters scenes like the one at issue today, when harmful contaminants threaten the environmental 

health and safety of citizens. However, to effectively do their job and act under that delegated 

authority, EPA depends on third parties and citizens to cooperatively follow EPA’s lead and—

when necessary—on the Judiciary to give deference to their decisions. And that is what we ask 

this Court to do today.  

First, the Court should affirm the denial of FAWS’ request for reimbursement because 

allowing recovery for personally motivated investigations is not warranted by CERCLA and 

would undermine the policy behind the recovery initiatives allowed by statute. CERCLA allows 

reimbursement from a potentially responsible party (“PRP”) when a private party incurs 

necessary response costs. 42 U.S.C § 9607(a)(4)(B). Because FAWS seeks reimbursement for 

testing they chose to pursue—despite EPA’s data-based showing that such testing was 

unnecessary—they cannot recover from BELCO. In fact, to allow recovery for such unwarranted 

and personally motivated costs would undermine the necessary control EPA has over these 

situations.  

Second, the Court should affirm EPA’s decision to re-open the Consent Decree on the 

basis that the ERA is an ARAR. EPA appropriately determined the ERA was properly 

promulgated, the ERA is more stringent than any current general or specific federal 

environmental laws, and while the ERA is not applicable, it is relevant and appropriate. See Akzo 

Coatings of Am., Inc., 949 F.2d 1409, 1440 (6th Cir. 1991). In addition, this Court should defer 

to EPA’s interpretation that the ERA is an ARAR based on the persuasiveness of EPA’s 

argument. See United States v. Mead Corp., 553 U.S. 218, 219-20 (2001). In determining 

whether the ERA is an ARAR, EPA considered that Fartown is an environmental justice 
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community, the possible endangerment of New Union citizens, including potential carcinogenic 

effects, and the presence of odors from NAS-T. R. at 9. Case law and publications by EPA itself 

supports EPA’s interpretation and go towards the validity of EPA’s reasoning.  

Third, EPA's decision to exclude the installation of water filtration systems for wells 

testing below the HAL as a requirement from its UAO was not arbitrary and capricious. Under 

706(2)(A), arbitrary and capricious review is narrow. Motor Vehicle Mfrs. Ass'n of the United 

States v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 44 (1983). A court will only set aside an 

agency decision if it fails to consider the facts of the administrative record or lacks a rational 

basis. Under this standard, FAWS contention that EPA's omission of the installation requirement 

violated the ERA is baseless.  

Under CERCLA, EPA is given presumptive authority to select remedial actions for 

environmental cleanups. 42 U.S.C. § 9604(c)(4). EPA's UAO sufficiently required BELCO to 

test, monitor, and supply water to Fartownians affected by NAS-T contamination above the 

HAL. Further, CERCLA allows EPA to achieve a drinking water standard that is less than the 

ERA's "clean water" standard where the latter is impractical or unachievable. NCP, Final Rule, 

55 Fed. Reg. at 8746. EPA's interpretation of the ERA is subject to a deferential standard of 

review supported by relevant consideration of both the ERA's legislative history and scientific 

analysis of Fartown well concentrations. In sum, because EPA's choice of remedial actions in its 

UAO was based on findings in the administrative record, and subject to CERCLA discretion, it is 

not arbitrary and capricious under a deferential standard of review.  

Lastly, this Court should affirm the decision to retain jurisdiction over FAWS’ tort 

claims. Section 1367 warrants dismissal of claims with pendent jurisdiction in certain 

circumstances, but courts have routinely emphasized the necessary considerations of judicial 
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economy, convenience, fairness, and comity. Carnegie-Mellon Univ. v. Cohill, 484 U.S. 343, 

350 (1988). Because of the extensive time and resources already expended in this litigation, 

judicial economy would be best served if the tort claims remain in this Court. Additionally, 

because of the relief FAWS seeks from their tort claims, allowing a state court to rule could 

create a conflicting and ultimately unfair result in terms of the remediation process moving 

forward.  

STANDARD OF REVIEW 
 
 Appellate courts “review a grant of summary judgment de novo.” Gardner v. United 

States Bureau of Land Mgmt., 638 F.3d 1217, 1220 (9th Cir. 2011) (citing Swanson v. United 

States Forest Serv., 87 F.3d 339, 343 (9th Cir. 1996)). Review of grants of summary judgment 

on agency decisions are also reviewed de novo and occur under the standards set out in the APA, 

and an arbitrary and capricious or abuse of discretion standard based on the agency’s record 

applies. Los Padres ForestWatch v. United States Forest Serv., 25 F.4th 649, 654 (9th Cir. 2022) 

(citing Idaho Sporting Cong., Inc. v. Rittenhouse, 305 F.3d 957, 964 (9th Cir. 2002); 5 U.S.C. § 

706(2)(A)). A court must grant summary judgment to an agency when its “action is supported by 

the administrative record and is otherwise consistent with the APA standard of review.” Resolute 

Forest Prods., Inc. v. USDA, 130 F. Supp. 3d 81, 89 (D.D.C. 2015). 

ARGUMENT 
 

I. This Court should affirm the denial of FAWS’ request for reimbursement 
because allowing recovery for personally motivated investigations is not 
warranted by CERCLA and would undermine the policy behind the recovery 
initiatives allowed by statute.  

 
CERCLA allows private parties to recover against a potentially responsible party 

(“PRP”) for necessary costs incurred in responding to the release or threat of release of 

hazardous substances. See 42 U.S.C § 9607(a)(4)(B). To do so, however, the costs must be 
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necessary—not for personal preference—and in response to—not in search of—an 

environmental hazard. See id. When there is no viable PRP, CERCLA also exists as what is 

informally known as “Superfund,” which gives EPA the funds and authority to clean up 

contaminated sites. See What is Superfund?, EPA, https://www.epa.gov/superfund/what-

superfund (last visited Nov. 12, 2022). While CERCLA’s so-called Superfund is imperative to 

the funding and support of environmental safety, it is limited in nature and, therefore, must be 

allocated carefully and intentionally. Accordingly, the Court must narrowly identify what may be 

classified as a recoverable “response cost” of a private party under CERCLA, whether it be for 

recovering from a PRP, as FAWS seeks in this case, or from the Superfund. 

This Court should affirm the district court’s denial of FAWS’ requests for reimbursement 

and maintain the integrity of what constitutes a recoverable “response cost” under CERCLA for 

two main reasons. First, FAWS’ testing costs fail to satisfy the requirements that the costs be 

“necessary” and that they be incurred consistent with the federal government’s National 

Contingency Plan (“NCP”). Second, allowing recovery for personally motivated costs would 

create improper incentives for citizens and ultimately undermine EPA’s authority and control 

over CERCLA response initiatives.  

A. CERCLA does not warrant recovery for personally motivated investigations 
that were not necessary at the time a private party incurred the costs.  
 

CERCLA makes clear what private parties must show in order to recover costs incurred 

in responding to hazardous conditions: (1) that the costs incurred were necessary, and (2) that 

they were consistent with the National Contingency Plan. Forest Park Nat’l Bank & Tr. v. 

Ditchfield, 881 F.Supp.2d 949, 977 (N.D. Ill. July 24, 2012). The costs FAWS incurred for 

investigative testing were essentially duplicative of measures EPA had already taken, resulting in 

FAWS’ inability to satisfy those two requirements. First, because FAWS’ testing was aimed to 
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do substantially the same thing already done by EPA at that time, it was not “necessary.” 

Second, unnecessarily repeating the remedial measures taken by EPA takes the costs out of 

compliance with the national contingency plan because of its cost-ineffectiveness and disregard 

of EPA’s direction. CERCLA requires that response costs be both necessary and consistent with 

the national contingency plan for private parties to recover the costs from responsible parties 

which, therefore, precludes FAWS from recovery in this manner. 

1. The costs FAWS incurred for testing are not recoverable under 
CERCLA because the tests were substantially duplicative of EPA’s 
prior actions and, therefore, were not “necessary.” 

 
Cost recovery actions under CERCLA are intended to compensate citizens that act 

necessarily in response to dangerous conditions. CERCLA is not intended to compensate 

individuals searching for issues that prior testing has already shown do not exist. See Wilson 

Road Dev. Corp. v. Fronabarger Concreters, Inc., 209 F.Supp.3d 1093, 1115 (E.D. Mo. Sept. 

16, 2016) (finding that because Plaintiffs incurred costs with a goal to “prove what was already 

known” from EPA’s prior testing, their costs were duplicative and unnecessary). At the time 

FAWS paid out of pocket for the testing they now seek reimbursement for, EPA had already 

implemented remedial efforts of the NAS-T contamination. Further, in the process of those 

remedial efforts, EPA had tested and monitored wells within half a mile of Fartown for several 

years. Those efforts assuredly confirmed that no traceable amounts of NAS-T existed in the line 

of wells stemming from the Facility, with the exception of only two low level detections falling 

well below the contamination level deemed unsafe. After these governmental remedial efforts 

and with full awareness of their results, FAWS—feeling “frustrated” with EPA—chose to take 

their own, personally-motivated actions. 



 

12 
 

EPA’s previous findings indicated that no remedy was needed at the time FAWS incurred 

the costs. Response costs are defined generally as the cost of investigating and remedying the 

effects of a release or threatened release of a hazardous substance. Young v. United States, 394 

F.3d 858, 863 (10th Circ. 2005) (citing Cnty. Line Inv. Co. v. Tinney, 933 F.2d 1508, 1512 n. 7 

(10th Cir. 1991)). Although FAWS may have been investigating, they were not remedying. 

Therefore, by definition, such expenses cannot be classified as response costs. Further, although 

investigative measures can be considered a response cost in certain situations, they are not 

recoverable unless necessary at the time employed. See United States v. Iron Mountain Mines, 

Inc., 987 F.Supp. 1263, 1272 (E.D. Ca., Oct. 28, 1997) (“[I]investigative costs incurred by a 

private party after EPA has initiated a remedial investigation, unless authorized by EPA are not 

considered necessary because they are ‘duplicative’ of the work performed by EPA.”). EPA had 

already initiated a remedial investigation, so FAWS’ testing costs were duplicative of EPA’s 

work and, therefore, were not necessary at the time of their frustration fueled spending. 

2. The costs FAWS incurred for testing are not recoverable under 
CERCLA because they were not in compliance with the National 
Contingency Plan as required by statute. 

 
In addition to rendering the tests unnecessary, the duplicative nature of FAWS’ actions 

makes the testing inconsistent with the National Contingency Plan. For a private party to recover 

under CERCLA for response costs, the costs must also be consistent with the National 

Contingency Plan. 42 U.S.C § 9607(a)(4)(B). The National Contingency Plan establishes 

procedures and standards for responding to the release of hazardous substances and includes, 

among other things, “means of assuring that remedial action measures are cost-effective over the 

period of potential exposure to the hazardous substances or contaminated materials.” 42 U.S.C § 

9605(a)(7). EPA had already conducted testing and monitoring of the wells that—in its 
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professional opinion—needed such attention, and those tests did not yield any results to warrant 

further testing. FAWS’ additional testing was of wells in Fartown located even further from the 

source of contamination than the ones EPA had already tested. This duplicative and unnecessary 

additional testing was not cost-effective, and, therefore, it was inconsistent with the national 

contingency plan and not a recoverable response cost under CERCLA.  

Additionally, CERCLA requires private parties engaging in removal or remedial efforts 

to develop sampling and analysis plans, and prior to initiating sampling, those “plans shall be 

reviewed and approved by EPA.” See 40 C.F.R. § 300.415(b)(4)(ii). Not only was no such plan 

reviewed and approved by EPA in this case, but EPA also explicitly denied FAWS’ request for 

further testing. While the requisite standard for private party recovery is that it be in “substantial 

compliance” with requirements under the NCP, such flagrant disregard of EPA direction falls 

well below that standard in this case. See 40 C.F.R. § 300.700(c)(3)(i). 

B. Reimbursement for FAWS' testing costs would create future unintended 
results that undermine the purpose of response cost recovery under 
CERCLA. 

 
The Supreme Court of the United States has stated the purpose of CERCLA is to 

“facilitate government cleanup of hazardous waste discharges and prevention of future releases.” 

Exxon Corp. v. Hunt, 106 S.Ct. 1103, 1108 (1986) (emphasis added). Further, the Court has 

explicitly described reimbursement claims of the type in this case as a demand by a private party 

for “costs incurred pursuant to the federal plan for cleanup of hazardous substances, known as 

‘the national contingency plan.’” Id. FAWS’ personal endeavor to test their water was 

inconsistent with the National Contingency Plan and expressly unauthorized by EPA. Allowing 

recovery in this case will create an opportunity for people to seek reimbursement for personal 

endeavors if such endeavors happen to later overlap with a need to remedy contamination. 
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Consequently, this unjust and unintended result would undermine the imperative purpose behind 

CERCLA.  

1. Allowing recovery for FAWS’ unprompted testing costs would 
inadvertently allow citizens an opportunity to improve their 
property under the guise of a “response cost.” 

 
Reimbursing FAWS for their personally motivated testing costs would open the door for 

private parties to seek reimbursement for unnecessary work done for personal preference. To 

prevent this, the requirement that response costs be “necessary” plays an important role in 

ensuring money from both the Superfund and PRP’s is spent efficiently, not frivolously.  

The very name of these expenses under CERCLA as “response” costs, indicates there 

must be something to respond to in order for an action to be classified as a response. Further, as 

correctly stated by the lower court in this case, the relevant time to determine whether or not the 

testing was necessary was at the time such tests were performed. See Reg'l Airport Auth. of 

Louisville v. LFG, LLC, 460 F.3d 697, 704 (6th Cir. 2006) (“The timing of these events 

demonstrates that the cleanup costs could not have been incurred in response to a threat to 

human health or the environment, because the Authority did not have the relevant information at 

the time the costs were incurred.”) (emphasis added). In LFG, LLC, the party seeking 

reimbursement for their alleged response costs began construction on an airport expansion plan 

prior to any report by the State indicating the need to remediate the soil in part of the expansion 

area. Id. Although remedial efforts were eventually in fact necessary, they were not necessary at 

the time the construction was initiated, and thus, were not recoverable under CERCLA. Id. 

Similarly, FAWS incurred the testing costs at a time when such testing was not necessary, and 

the unfolding subsequent events do not change that fact.  
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Allowing recovery for costs initiated by personal preference—even if they subsequently 

turn out to be necessary—would seem to offer private parties an opportunity to expand, 

construct, and remodel, in hopes that the area might one day need government declared 

remediation. “Without [the “necessary” limitation], there would be no check on the temptation to 

improve one's property and charge the expense of improvement to someone else.” G.J. Leasing 

Co., Inc. v. Union Elec. Co., 54 F.3d 379, 386 (7th Cir. 1995). This unintended incentive could 

lead to both a depletion of the Superfund and a line out the courthouse door.  

2. Reimbursing personally motivated testing costs would diminish the 
necessary control EPA has over response initiatives. 

 
CERCLA is intended to compensate for costs incurred in EPA-led cleanups, which 

cannot adequately be done if citizens are incentivized by reimbursement for self-serving 

explorations. To carry out this purpose, CERCLA only allows response cost recovery if private 

parties act consistent with the National Contingency Plan, which ensures governmental 

involvement in every step of the process. See 42 U.S.C.A § 9607.  

Fortunately, EPA’s experts have been involved in the NAS-T contamination situation 

since first receiving the call to action back in 2016. Taking steps they believed to be necessary 

and refusing to act if not, EPA has dutifully carried out appropriate remedial efforts and 

continued to do so by reopening the CD after passage of New Union’s ERA. In situations like the 

one at hand, costs incurred by private parties against EPA’s direction and instead for personal 

preference are not recoverable under CERCLA. See Rolan v. Atl. Richfield Co., 427 F. Supp. 3d 

1013, 1026 (N.D. Ind. 2019) (holding that citizens could not recovery under CERCLA for 

expenses incurred by their personal choice to relocate out of “fear of exposure to harmful 

chemicals” because EPA had indicated such relocation was not necessary). Similar to the fearful 

citizens in Rolan, FAWS may have understandably felt concerned about the NAS-T 
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contamination in the surrounding area. However, EPA’s instructions to FAWS did not warrant 

those concerns to be acted upon and allowing reimbursement for this anxiety-induced conduct 

would set an undesirable precedent. Namely, allowing FAWS to recover their testing costs 

would convey to New Union citizens that with or without EPA involvement, they may take the 

steps they feel are necessary. This message would take EPA out of the driver’s seat in critical 

situations where their expertise is crucial and place the reins of control into the hands of anxious 

citizens. 

II. This court should affirm EPA’s decision to re-open the Consent Decree because 
EPA properly determined the ERA is an ARAR. 

 
EPA and BELCO entered into a Consent Decree that explicitly lists two grounds upon 

which EPA may re-open it: 

(1) Where new information not previously available or known to EPA 
is revealed, showing that the clean-up plan is no longer protective 
of human health or the environment; or 

 
(2) Where new, more stringent Regulatory Standards are established 

that the clean-up plan does not satisfy. 
 
CD, § 13.3. The Consent Decree defines Regulatory Standards as “applicable or relevant and 

appropriate requirements under CERCLA (‘ARARs’).” CD, § 1.12. EPA properly re-opened the 

Consent Decree as the 2020 Central Labs results and the passage of the Environmental Rights 

Amendment to the State of New Union Constitution (“ERA”) constituted a change in Regulatory 

Standards under the Consent Decree. R. at 9. Additionally, DNR told EPA to “identify the ERA 

as an ARAR where it provides guidance consistent with CERCLA and where it is not 

inconsistent with any state or federal regulations.” R. at 9.   

This Court should affirm EPA’s decision to re-open the Consent Decree for two reasons. 

First, EPA correctly determined the ERA is an ARAR. Second, the Court must give EPA’s 
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interpretation deference of what constitutes an ARAR under CERCLA. 

A. EPA’s interpretation that the ERA constitutes an ARAR is correct.  
 

A state environmental standard constitutes a state ARAR when it is (1) properly 

promulgated, (2) more stringent than federal standards, (3) legally applicable or relevant and 

appropriate, and (4) timely identified. United States v. Akzo Coatings of Am., Inc., 949 F.2d 

1409, 1440 (6th Cir. 1991) (emphasis added); see also 42 U.S.C. § 9621(d); Fort Ord Toxics 

Project, Inc. v. Cal. E.P.A., 189 F.3d 828, 831 (9th Cir. 1999); Amoco Oil Co. v. Borden, Inc., 

889 F.2d 664, 671 (5th Cir. 1989). As a result, the federal government must ensure that 

CERCLA clean-ups comply with state environmental law that is ARAR. Fort Ord Toxics 

Project, Inc., 189 F.3d at 831. If the state environmental standard is determined to constitute a 

state ARAR, the remedy must comply with the ARAR. Akzo Coatings of Am., Inc., 949 F.2d at 

1440. The identification of an ARAR allows for the determination of clean-up goals, remedy 

selection, and implementation. Selected remedial actions must attain (or waive) ARARs to assure 

an implemented remedy protects human health and the environment. 42 U.S.C. § 9621(d).  

1. EPA correctly determined the ERA was properly promulgated. 
 

State standards must be “promulgated” in order to be considered a possible ARAR. State 

of Ohio v. EPA, 997 F.2d 1520, 1527 (D.C. Cir. 1993) (citing 42 U.S.C. § 9621(d)(2)(A)(ii)). 

“‘Promulgated’ requirements are laws imposed by State legislative bodies and regulations 

developed by State agencies that are of general applicability and are legally enforceable.” EPA, 

Superfund Program; Interim Guidance on Compliance with Applicable or Relevant and 

Appropriate Requirements; Notice of Guidance, 52 Fed. Reg. 32495, 32498 (Aug. 27, 1987) 

[hereinafter Interim Guidance]; see also 40 C.F.R. § 300.400(g)(4). Based on this requirement, 

the ERA crossed the first threshold for EPA to consider it an ARAR—the standard was 
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promulgated by the New Union Legislature, a state legislative body.   

a. The ERA is of general applicability. 
 

“Of general applicability” is meant to preclude consideration of state requirements 

promulgated specifically for one or more CERCLA sites as potential ARARs. EPA, National Oil 

and Hazardous Substances Pollution Contingency Plan, 53 Fed. Reg. 51394, 51438 (Dec. 21, 

1988) (to be codified at 40 C.F.R. Part 300) [hereinafter NCP, Proposed Rule]. For a state 

requirement to be a potential ARAR, it must apply to all remedial situations described in the 

requirement, not just CERCLA sites. Preamble, National Oil and Hazardous Substances 

Pollution Contingency Plan, 55 Fed. Reg. 8666, 8746 (Mar. 8, 1990) (codified at 40 C.F.R. § 

300.400(g)(4)) (citing NCP, Proposed Rule) [hereinafter NCP, Final Rule].  

Here, the New Union Legislature did not promulgate the ERA for a specific CERCLA 

site—the legislature promulgated it to protect the people of New Union’s right to clean air, clean 

water, and a healthful environment. Addendum at 2. As written, there is nothing to suggest that 

the ERA applies only to CERCLA sites; in fact, the ERA applies regardless of if a CERCLA site 

exists.  

In addition, EPA intended to differentiate “advisories, guidance, or other non-binding 

policies, as well as standards that are not of general application,” Interim Guidance, 52 Fed. Reg. 

at 32498, from “laws or rules promulgated by state legislatures or agencies that are imposed on 

all citizens of a particular state.” Akzo Coatings of Am., Inc., 719 F. Supp. at 583. This is the case 

for New Union’s ERA. The New Union Legislature passed it, the governor signed it, and the 

election included it as a ballot measure. The measure passed due to the majority of votes in favor 

of the ERA. R. at 8. When read alongside its legislative history, the ERA makes clear that the 

fundamental right to clean air, clean water, and a healthful environment is “self-executing.” It 
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does not require further legislation or regulation to take effect. Addendum at 6. The self-

executing provision, on its face, is “of general applicability,” further satisfying that the ERA is 

properly promulgated. See State of Ohio, 997 F.2d at 1528.  

b. The ERA is legally enforceable.  
 

State laws or standards that are considered potential ARARs are “legally enforceable” 

when issued following state procedural requirements, contain specific enforcement provisions, or 

are otherwise enforceable under state law. NCP, Final Rule, 55 Fed. Reg. at 8746. BELCO 

contends that further legislative or regulatory action is required by New Union to define “clean” 

or “healthful” to determine a “measurable” standard for a situation, including the remediation at 

issue here—this is not the case. A standard is not constitutionally vague if drafted “with 

sufficient definiteness that ordinary people can understand what conduct is prohibited and in a 

manner that does not encourage arbitrary and discriminatory enforcement.” Akzo Coatings of 

Am., Inc., 949 F.2d at 1441 (citing Kolender v. Lawson, 461 U.S. 352, 357 (1983)). The ERA, 

Article I, Section 7, of the State of New Union Constitution reads: 

Each and every person of this State has a fundamental right to clean air and clean 
water and to a healthful environment free from contaminants and pollutants 
caused by humans. 

 
N.U. CONST. art. 1, § 7. It is clear from the ERA itself what kinds of conduct would be 

impermissible; contaminating or polluting the environment. See Akzo Coatings of Am., Inc., 949 

F.2d at 1441. As such, this Court should not deem the ERA improperly promulgated because of 

its vagueness and lack of a quantifiable standard. See id. EPA’s own publication recognizes that 

general requirements with no specific numerical standards, or any implementing regulations can 

be enforceable ARARs. Interim Guidance, 52 Fed. Reg. at 32498; see also NCP, Final Rule, 55 

Fed. Reg. at 8746; Starfield, The 1990 Nat’l. Contingency Plan—More Detail and More 
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Structure, But Still a Balancing Act, 20 ELR 10222, 10236 (June 1990) (“If a state law sets forth 

an anti-degradation goal without regulations or direction as to how to achieve it, the Agency 

must decide whether the goal constitutes an ARAR (e.g., is it enforceable), and then may 

exercise flexibility in determining how to comply with the goal.”). General requirements duly 

promulgated have the same weight as explicit numerical standards. Id. ARARs may be chemical-

specific, action-specific, or location-specific, indicating that the concept is much broader than a 

specific site cleanup level. Starfield, 20 ELR at 10230.  

2. The ERA is more stringent than any current general or specific 
relevant federal environmental laws. 
 

“Where no Federal ARAR exists for a chemical, location, or action, but a State ARAR 

does exist, or where a state ARAR is broader in scope than the Federal ARAR, the State ARAR 

is considered more stringent.” Akzo Coatings of Am., Inc., 949 F.2d at 1443 (citing NCP, 

Proposed Rule, 53 Fed. Reg. at 51435).  

Currently, there are no state or federal regulations regarding NAS-T beyond the HAL 

adopted by EPA in 1995. R. at 6. In this regard, the ERA is broader in scope than the HAL 

because the ERA is not chemical-specific. While the ERA does cover NAS-T, it also covers 

“harms caused by un-natural, human-made or human-caused contaminants and pollutants.” 

Addendum at 2. In addition, the Safe Drinking Water Act does not regulate NAS-T, nor does 

EPA monitor for NAS-T as an unregulated contaminant in drinking water. R. at 6. 

Additionally, there are no comparable federal statutes or rules that broadly regulate the 

fundamental right to clean air and clean water. While statutes such as the Clean Air Act and 

Clean Water Act exist, these statutes do not grant a fundamental right—rather, these statutes 

provide requirements for permitting processes, pollutants that states must regulate, etc. See 

generally 42 U.S.C. § 7401 et seq. and 33 U.S.C. § 1251 et seq. Further, there are multiple 



 

21 
 

instances in the legislative history of the ERA demonstrating that New Union enacted it to cover 

a contaminant known to be harmful and not regulated under existing laws or regulations. See 

generally Addendum at 9.  

In carrying out an RI/FS, a remediating party must complete an analysis of viable 

alternatives considering nine different factors. Sealy Conn., Inc. v. Litton Indus., 93 F. Supp. 2d 

177, 184 (D.C. Conn. Feb. 9, 2000). BELCO argues that the ERA cannot be deemed more 

stringent than any federal environmental standards where it essentially mirrors the first criteria to 

be analyzed pursuant to the NCP by a remediating party when determining viable alternatives. 

This is not the case, as the “overall protection of human health and the environment” is merely 

the most important factor to consider when determining viable alternatives. Id. While the 

purpose or general idea of the ERA when first proposed was “to protect public health and the 

environment,” the ERA in its entirety must be considered, which confirms that it is more 

stringent than current environmental standards. 

3. The ERA need not be applicable to a specific release if it is relevant 
and appropriate because it covers an unregulated hazardous 
material “caused by humans” at the Site. 

 
“If…it is determined that a requirement is not applicable to a specific release, the 

requirement may still be relevant and appropriate to the circumstances of the release.” 40 C.F.R. 

§ 300.400(g)(2). 

“Relevant and appropriate” requirements are those cleanup standards, standards of 
control, and other substantive requirements, criteria, or limitations…that, while 
not ‘applicable’ to a hazardous substance, pollutant, contaminant, remedial action, 
location, or other circumstances at a CERCLA site, address problems or situations 
sufficiently similar to those encountered at the CERCLA site that their use is well 
suited to the particular site. 
 

40 C.F.R. §300.5; see also NCP, Proposed Rule, 53 Fed. Reg at 51437 (“…whether the 

requirement addresses problems or situations that are generally pertinent to the conditions at the 
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site (i.e., the requirement is relevant) and whether the requirement is well-suited to the particular 

site (i.e., the requirement is appropriate).”); Franklin Cnty. Convention Facilities Auth. v. Am. 

Premier Underwriters. Inc., 240 F.3d 534, 544 (6th Cir. 2001). When a requirement is not 

applicable, EPA must use its best professional judgement to determine whether the ERA is 

relevant and appropriate. See NCP, Proposed Rule, 53 Fed. Reg. at 52437. 

Here, the ERA is clearly “relevant and appropriate” because it addresses problems or 

situations sufficiently similar to those encountered at the Site. R. at 15. After all, it covers an 

unregulated hazardous material “caused by humans” (NAS-T). As stated in the Senate Report, 

“…[this] Amendment will serve to create a safety net to ensure that protections of our residents 

do not fail, and the people of the State will be guaranteed clean air, clean water and a healthful 

environment, including and in particular due to non-natural, human-caused pollutants and 

contaminants.” Senate Report, p. 1. Not only does the Senate Report support the ERA applies 

generally to the Site, but it also proves the ERA is well-suited to the Site.   

B. This Court should defer to EPA’s interpretation of what constitutes an 
ARAR under CERCLA. 
 

EPA’s interpretation of what constitutes an ARAR must be given deference “according to 

its persuasiveness.” See United States v. Mead Corp., 553 U.S. 218, 219-20 (2001) (citing 

Skidmore v. Swift & Co., 65 S.Ct. 161 (1944)). The weight given to EPA’s determination “will 

depend upon the thoroughness evident in its consideration, the validity of its reasoning, its 

consistency with earlier and later pronouncements, and all those factors which give it power to 

persuade, if lacking power to control.” Mead Corp., 533 U.S. at 219. 

 In determining whether the ERA is an ARAR, EPA considered that Fartown is an 

environmental justice community, the possible endangerment of New Union citizens, including 

potential carcinogenic effects, and the presence of odors from NAS-T. R. at 9. These factors 
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sway in favor of finding that the ERA is an ARAR. Case law and publications by EPA itself 

supports EPA’s interpretation and go towards the validity of EPA’s reasoning. Finding the ERA 

is an ARAR is merely consistent with past pronouncements from EPA on what constitutes an 

ERA. Additionally, the Court should defer to EPA’s interpretation given the “specialized 

experience and broader investigations and information” available to the agency. Skidmore, 65 

S.Ct. at 161. While EPA lacks the power to control here, EPA has the power to persuade the 

court to find the ERA is an ARAR. 

Further, EPA appropriately identified the ERA as an ARAR as the New Union 

Legislature envisioned the ERA to be a gap-filler, meaning the ERA is not inconsistent with any 

state or federal regulations. R. at 15. As the Senate Report states, “[t]his Amendment is 

necessary and justified by the fact that on occasion, the existing statutes and regulations are 

insufficient to protect the people from exposure to unclear or unhealthful air and water.” Senate 

Report, p. 1. ARAR provisions “reflect Congress’ special concern that state interest in the health 

and welfare of their citizens be preserved, even in the face of a comprehensive federal 

environmental statute.” Akzo Coatings of Am., Inc., 949 F.2d at 1455. EPA’s interpretation that 

the ERA constitutes an ARAR honors the language, purpose, and intent of the ERA. Failing to 

do so would fly in the face of the legislative history and the vote of the people of New Union. 

Therefore, this Court should defer to EPA’s interpretation and affirm EPA’s decision to re-open 

the Consent Decree.  

III. This Court should reverse the district court's holding that EPA's decision not 
requiring BELCO to install water filtration systems in Fartown was arbitrary 
and capricious because EPA's interpretation of the ERA was grounded in the 
administrative record and subject to judicial deference. 

 
Judicial review of EPA actions under the arbitrary and capricious standard is narrow and 

a court is not to substitute its judgment for that of the agency." Motor Vehicle Mfrs. Ass'n of the 
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United States v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 44 (1983). A reviewing court may 

set aside an EPA action only if it is "arbitrary, capricious, an abuse of discretion, or otherwise 

not in accordance with the law." Alaska Dep't of Env't Conservation v. E.P.A., 540 U.S. 461, 

496-97 (2004); Sackett v. E.P.A., 566 U.S. 120, 131 (2012) (challenges to EPA orders of 

compliance fall under the APA). EPA must examine all the relevant data and articulate a 

satisfactory explanation for its action. Motor Vehicle Mfrs. Ass'n of the United States, Inc., 463 

U.S. at 43.  

The arbitrary and capricious standard is a high bar, and an agency action will not be set 

aside unless the decision relies on factors that Congress did not intend, fails to consider relevant 

factors, runs counter to evidence, or is a clear error of judgment. Motor Vehicle Mfrs. Ass'n of the 

United States, Inc, 463 U.S. at 30-31. The Supreme Court has emphasized that an EPA's decision 

of less-than-ideal clarity will still be upheld if the agency's path is reasonably discernable. See 

Bowman Transp., Inc. v. Arkansas-Best Freight System, Inc., 419 U.S. 281, 286 (1974); Colo. 

Interstate Gas Co. v. FPC, 324 U.S. 581, 595 (1945). 

FAWS argues that EPA's decision to omit the installation of water filtration systems as a 

requirement for wells testing under 10 ppb of NAS-T from its UAO was arbitrary, capricious, 

and contrary to law. R. at 16. FAWS contends that "clean water" cannot mean slightly 

contaminated water, and BELCO must provide clean water to all Fartownians. R. at 16. 

However, EPA's choice of remedial actions in its UAO to BELCO was based on proper 

application of CERCLA and supported by the administrative record. Furthermore, EPA's 

interpretation of the ERA's "clean water" standard was entitled to judicial deference and based on 

relevant consideration of the ERA's legislative history and scientific analysis of NAS-T 

concentrations at Fartown well sites.  
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A. EPA's interpretation of the ERA was presumptively valid under CERCLA, 
and EPA had broad flexibility to omit specific remedial actions from its 
UAO. 

 
The passage of the Comprehensive Environmental Response, Compensation, and 

Liability Act was primarily to accomplish one goal: "the prompt cleanup of hazardous waste 

sites," Walls v. Waste Res. Corp., 761 F.2d 311, 318 (6th Cir.1985). In order to effectuate the 

purposes of the act, Congress delegated broad powers to EPA to interpret the CERCLA statutory 

scheme and respond to hazardous substance scenarios. Matter of Bell Petroleum Servs., Inc., 3 

F.3d 889, 915 (5th Cir. 1993) (Parker, J., concurring). In this case, CERCLA authorized EPA to 

exclude remedial actions from its UAO where other directives would prevent harmful 

consumption of NAS-T. So, the district court erred because EPA had presumptive and express 

authority to choose remedial actions in its UAO, and to exclude the installation of water filtration 

systems as a requirement where other directives would achieve standards envisioned by the ERA 

and CERCLA. 

1. EPA's power to choose remedial actions was protected by CERCLA 
and based on relevant consideration of the record. 
 

Section 9604(c)(4) explicitly authorizes EPA to select remedial actions which will further 

efforts to remove hazardous substances and protect the environment. 42 U.S.C. § 9604(c)(4). A 

court reviewing the adequacy of remedial actions ordered by EPA is limited to analysis of the 

administrative record. 42 U.S.C. § 9613(j)(1). In this case, the statutory construction of 

CERCLA sanctioned EPA's choice of remedial actions in its UAO. EPA's decision denying 

FAWS' request to require BELCO to install water filtration systems on wells testing under the 

NAS-T HAL was within EPA’s agency discretion under CERCLA. EPA denied the request 

based on FAWS’ 2019 testing results and EPA's own sampling of Fartown wells which yielded 

no results exceeding the HAL for NAS-T concentrations. R. at 9. Based on the facts, EPA's 
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denial was grounded in the administrative record, and the CERCLA statute required the Court to 

uphold EPA's choice of remedial actions. 42 U.S.C. § 9613(j)(2).  

2. EPA was entitled to exclude the installation of water filtration 
systems as a requirement from its UAO based on CERCLA 
contamination standards. 

 
Under CERCLA, remedial actions must comply with stated ARARs that are more 

stringent than federal standards unless they are waived. 42 U.S.C. § 9621(d)(2)(A). When 

choosing a particular remedial action, EPA is not required to show with absolute certainty that 

the remedial action will in fact achieve a stated ARAR, only a good faith evaluation. Akzo 

Coatings of Am., Inc., 949 F.2d at 1447. Furthermore, CERCLA provides that EPA may select a 

remedial action that does not achieve cleanup levels established by an ARAR if the remedial 

action selected will attain an equivalent standard of performance. 42 U.S.C. § 9621(d)(4).  

First, EPA was entitled to waive the installation of water filtration systems as a directive 

under § 9621(d). The other remedial actions in EPA's UAO were sufficient to address harmful 

NAS-T contamination. R. at 9. Not only did the UAO require BELCO to install CleanStripping 

on any well testing above the 10 ppb HAL concentration limit, but the UAO also required 

BELCO to provide bottled water to affected households until their wells revealed concentrations 

of 4 ppb or less. Id. In doing so, the remedial actions included in EPA's UAO would sufficiently 

prevent the possibility of human consumption of contaminated water. 

Second, EPA has broad latitude in achieving ARAR standards in the context of 

CERCLA, which does not impose water quality standards free from contaminants. CERCLA 

adopts a definition of "potential drinking water supply" from the Safe Drinking Water Act —as 

"any raw or finished water source that is or may be used by a public water system or as drinking 

water by one or more individuals." 42 U.S.C. § 9601(7). FAWS' contention that "clean water" 



 

27 
 

requires zero contaminants is untenable and impractical. The ERA does not provide any numeric 

benchmarks to achieve its contamination goals. R. at 8. Further, The ERA does not propose any 

practical guidance to EPA on achieving zero contamination goals. Id. Where the ERA is a broad 

goal, as in this case, EPA has considerable latitude in determining how to comply with the 

ARARs and may adopt a lesser CERCLA standard based on the facts of the record. NCP, Final 

Rule, 55 Fed. Reg. at 8746. Indeed, the standard of "zero contamination" has been held by at 

least one court as scientifically unachievable because true zero can never be proved. State of 

Ohio v. U.S. E.P.A., 997 F.2d 1520, 1530 (D.C. Cir. 1993). ("[A]s we understand EPA's 

scientific analysis, one can never prove a true zero level."). For this reason, EPA's interpretation 

of the ERA "clean water" standard, consistent with CERCLA, was based on practical 

considerations of the administrative record.   

B. EPA's interpretation of the ERA was entitled to deferential review based on 
the ERA's legislative history and scientific evaluation of NAS-T 
concentrations in Fartown wells. 

 
The arbitrary and capricious standard of review under APA, 5 U.S.C. § 706(2)(A) is 

highly deferential and presumes the validity of agency action. Citizens to Preserve Overton Park, 

Inc. v. Volpe, 401 U.S. 402, 415-16 (1971). The Court reviewing the record is not to substitute its 

judgment for that of the agency. Judulang v. Holder, 565 U.S. 42, 53 (2011). Under a deferential 

standard of review, EPA’s interpretation of the ERA needed only to be supported by the record 

and based on rational decision-making. Because EPA’s interpretation of the ERA was based on 

the legislative history of the ERA, and on scientific analysis of NAS-T concentrations in Fartown 

wells, the district courts analysis was confined to only whether such considerations could not 

conceivably support EPA’s choice of remedial actions in its UAO. 
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1. EPA's interpretation of the ERA was entitled to deferential review 
based on the legislative history of the ERA’s “clean water” 
standard.  

 
EPA's interpretation of the ERA was entitled to judicial deference based on consideration 

of the ERA's legislative history. The ERA was promulgated as legislative enactment. R. at 8. 

EPA bears the burden of proving that its interpretation of the regulation was valid in light of this 

enactment. Chem. Mfrs. Ass'n v. United States E.P.A., 870 F.2d 177 (5th Cir. 1989). The 

legislative history of the ERA supports EPA's contention that "clean water" does not necessarily 

mean water free from contaminants. Concurrent Resolution of the Senate and Assembly, NU 

ASSEMBLY Nos. A10377 at 5. (2019) (Statement of Mr. Wright) ("MR. WRIGHT: "Clean" 

certainly means healthful to human beings, healthful to our fellow creatures in the environment. 

"Healthful" means that it will not harm to consume that water."). The ERA only anticipated 

"clean water" to mean free from "harmful consumption," not "contamination." On this basis, 

EPA interpretation of the "clean water" standard in the ERA was consistent with the relevant 

legislative history of the amendment.  

2. EPA's interpretation of the ERA was entitled to deferential review 
based on scientific data of NAS-T sampling from Fartown wells. 

 
The basis for agency action is entitled to greater deference by a reviewing court if the 

information at issue is highly scientific in nature. Nat. Res. Def. Council v. United States E.P.A., 

806 F. Supp. 1263, 1272 (E.D. Va. 1992). As a matter of course, the reviewing court must 

generally be at its most deferential. Baltimore Gas and Elec. Co. v. Nat. Res. Def. Council, Inc., 

462 U.S. 87, 103 (1983).  

EPA based its remedial actions to BELCO on an analysis of relevant scientific data of 

NAS-T concentrations in well samples from Fartown. EPA merely followed the stated HAL 

levels it adopted in 1995, establishing a 10 ppb harmful concentration level. R. at 6. Further, 
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EPA's additional sampling of Fartown wells in 2021 revealed that approximately 55% of samples 

had non-detect levels for NAS-T, 25% in the 1 to 4 ppb range and 20% in the 5 to 8 ppb range, 

and no wells testing above 8 ppb. R. at 10. Based on this data, EPA rationally determined that 

NAS-T concentrations in Fartown wells were not harmful to human health under 10 ppb. Under 

the agency review standard, the Court must "recognize the relevant agency's technical expertise 

and experience and defer to its analysis" when such considerations hinge on scientific 

considerations. Fed. Power Comm’n v. Fla. Power & Light Co., 404 U.S. 453, 463, 92 S.Ct. 637, 

30 L.Ed.2d 600 (1972). Indeed, the Court is to leave scientific decisions to EPA's authority under 

CERCLA. Akzo Coatings of Am., Inc., 949 F.2d at 1424 (noting that federal courts neither have 

the time nor the expertise). For these reasons, the court erred when it placed a "reasonable" 

interpretation of the ERA's clean water standard over EPA's "scientific" interpretation based on 

the evidence. 

IV. The Court should affirm the decision to retain supplemental jurisdiction over 
FAWS' tort claims as the factors weigh in favor of retaining supplemental 
jurisdiction. 

 
As codified in 28 U.S.C. § 1367, federal courts have supplemental jurisdiction over “all 

other claims that are so related to claims in the action within such original jurisdiction that they 

form part of the same case or controversy under Article III of the United States Constitution.” 28 

U.S.C. § 1367(a). When supplemental jurisdiction is authorized, as is the case here because 

FAWS’ state law tort claims form part of the same case or controversy as the federal claims, the 

Court may—but is not required to—retain such jurisdiction when the federal claims have been 

disposed of. However, § 1367 enumerates situations in which a court may decline to exercise 

supplemental jurisdiction, none of which are persuasively present in this case. Further, the 

Supreme Court of the United States described the relevant considerations behind exercising 
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supplemental jurisdiction in the seminal opinion of United Mine Workers of Am. v. Gibbs, stating 

that its “justification lies in considerations of judicial economy, convenience and fairness to 

litigants.” United Mine Workers of Am. v. Gibbs, 383 U.S. 715, 726 (1966).  

Taking the relevant Gibbs factors into account, this Court should affirm the district court’s 

decision to retain jurisdiction over FAWS’ remaining tort claims. Declining to exercise 

jurisdiction in this case is outside of what § 1367 indicates as potential reasons for doing so. 

Further, because of the time-consuming, complex litigation that has already ensued in this case, 

judicial economy favors retaining jurisdiction, and fairness and comity are best served by the tort 

claims remaining in this Court. 

A. There are no applicable circumstances indicated by statute that would 
warrant dismissing FAWS’ tort claims. 

 
While § 1367 includes circumstances in which a court may decline to exercise 

supplemental jurisdiction, none of the enumerated situations warrant declination in this case. A 

court may decline to exercise supplemental jurisdiction if: (1) the claim raises a novel or 

complex issue of State law; (2) the claim substantially predominates over the claim or claims 

over which the district court has original jurisdiction; (3) the district court has dismissed all 

claims over which it has original jurisdiction; or (4) in exceptional circumstances, there are other 

compelling reasons for declining jurisdiction. 28 U.S.C. § 1367(c).  

FAWS has failed to show how any of the enumerated circumstances under § 1367 

warrant dismissal of their tort claims. There is no indication that their nuisance and negligence 

claims, commonly litigated state law causes of action, will raise any novel or complex issues of 

law to warrant dismissal. In fact, in a similar case with state law tort claims accompanying 

federal CERCLA claims, a court stated that “the exercise of pendent jurisdiction in CERCLA 

claims is favored.” INX Int’l. Ink Co. v. Delphi Energy & Engine Mgmt. Sys., 943 F. Supp. 993, 
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997 (E.D. Wis. 1996) (finding it appropriate to retain supplemental jurisdiction over state 

nuisance and negligence claims derived from a common nucleus of operative fact with a federal 

CERCLA claim and stating that neither tort claim is “so novel nor so complex that pendent 

jurisdiction need be declined”).  

Supplemental jurisdiction is a “doctrine of flexibility, designed to allow courts to deal 

with cases involving pendent claims in the manner that most sensibly accommodates a range of 

concerns and values.” Carnegie-Mellon Univ. v. Cohill, 484 U.S. 343, 350 (1988). Therefore, 

even if FAWS relied on the fact that the Court is disposing of all federal claims or could show 

other “compelling reasons for declining jurisdiction,” the factors described by Gibbs—and a 

requisite part of deciding whether or not to retain supplemental jurisdiction—must still be 

considered. See id. (“Under Gibbs, a federal court should consider and weigh in each case, and at 

every stage of the litigation, the values of judicial economy, convenience, fairness, and 

comity . . .”). An examination of the relevant factors is a necessary part of the analysis, and 

ultimately weighs in favor of affirming the district court’s decision to retain jurisdiction. 

B. Judicial economy and fairness would be best promoted by retaining 
jurisdiction over the remaining claims, due to the time and expense already 
incurred by this Court and possible ramifications on EPA upon resolution of 
the tort claims. 
 

This case involves multiple parties, multiple claims, and a factual analog spanning over 

40 years, making the current suit the most practical and efficient forum to resolve the remaining 

claims. Further expanding on the idea of “judicial economy” mentioned in Gibbs, the Supreme 

Court explained that supplemental jurisdiction prioritizes “conservation of judicial energy and 

the avoidance of multiplicity of litigation.” See Rosado v. Wyman, 397 U.S. 397, 405 (1970). 

Undoubtedly, the number of claims, interventions, motions, and cross-motions in this case has 

siphoned out significant judicial energy from the federal court system. Dismissing the remaining 
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claims and allowing FAWS to subsequently bring them in state court would necessitate 

duplicative effort on behalf of the State court system. Accordingly, the district court in this case 

correctly reasoned that the amount of judicial time and effort already spent by the Court makes 

retaining jurisdiction the most efficient option.  

Lastly, considerations of fairness and comity favor retaining jurisdiction over the tort 

claims. Because FAWS is seeking injunctive relief in their tort claims, it could unfairly affect 

EPA’s remedial plans moving forward if the state courts were to get involved. In particular, if a 

state court were to grant the injunctive relief that FAWS seeks by ordering BELCO to remediate 

the aquifer, it could conflict with EPA’s remedial efforts. As previously emphasized, remedying 

situations under CERCLA are to be led by EPA, warranted by their expertise and knowledge in 

these matters. By retaining jurisdiction over FAWS’ state law claims, the Court can ensure 

comity rather than conflict, and still aim to fairly remedy FAWS’ injuries, if any, without 

compromising this Court’s other rulings. 

CONCLUSION 
 

Therefore, EPA respectfully requests this Court (1) affirm the district court’s decision to 

deny reimbursements for the costs FAWS incurred in sampling, testing and analyzing well water 

samples of its members’ private drinking water wells as they are not reimbursable response costs 

under CERCLA, (2) affirm the district court’s finding that the ERA constitutes an ARAR and 

therefore affirming that EPA’s reopening the Consent Decree was proper, (3) reverse the district 

court’s decision that EPA’s determination that BELCO is not required to install filtration systems 

in Fartown was arbitrary, capricious or contrary to law, and  (4) affirm the district court’s 

decision to retain jurisdiction over FAWS’ remaining state law tort claims. 

 
      


