
 

 i 

 

 

Measuring Brief 

Team 17 

C.A. No. 22-000677 

 

 

UNITED STATES COURT OF APPEALS 

FORT THE TWELTH CIRCUIT 

 

 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY, 

Plaintiff-Appellant-Cross Appellee 

 

v. 

 

BETTER LIVING CORPORATION, 

Defendant-Appellee-Cross Appellant 

 

-and- 

 

FARTOWN ASSOCIATION FOR WATER SAFETY, et al., 

Intervenor Plaintiffs-Appellants-Cross Appellants 

 

 

 

 

 

 

 

On Appeal from the United States District Court for the District of New Union in consolidated 

case nos. CA. Nos. 17-CV-1234 and 21-CV-1776, Judge Douglas Bowman 

Brief of Appellant, United States Environmental Protection Agency 

 

 

 

 

 

 

 

 

 

 

  



   ii 

TABLE OF CONTENTS 

TABLE OF AUTHORITIES ...................................................................................................... iv 

STATEMENT OF THE ISSUES PRESENTED FOR REVIEW............................................. 1 

STATEMENT OF THE CASE .................................................................................................... 1 

A. Statement of Facts .............................................................................................................. 1 

B. Course of Proceedings ........................................................................................................ 8 

Argument ..................................................................................................................................... 11 

I. The District Court did not err when it denied FAWS’ Motion for Summary Judgment 

because FAWS’ costs were not necessary CERCLA response costs. ...................................... 11 

A. FAWS actions were not necessary because, at the time, there was no scientific evidence 

supporting further testing. ..................................................................................................... 11 

B. FAWS actions were not necessary because they were duplicative. ................................. 13 

II. The District Court Did Not Err in its Ruling That the ERA is an ARAR Because it 

Properly Meets the Requirements under CERCLA, and Reopening the Consent Decree 

Was Appropriate. .................................................................................................................... 15 

A. The ERA is an ARAR because a state legislative body imposed it, was self-executing, 

and provides a legally enforceable standard that is generally applicable to all people of New 

Union..................................................................................................................................... 16 

B. The ERA is an ARAR because it creates a fundamental right that federal standards do 

not, rendering it a more stringent regulation; and although the ERA does not directly 

address the specific issue at this CERCLA site, it enumerates a standard of waste that is 

sufficiently similar to NAS-T. .............................................................................................. 17 



   iii 

C. This Court must give heightened judicial deference to the EPA’s determination that the 

ERA constitutes an ARAR because Congress has explicitly delegated authority over 

environmental issues to the EPA, which subjects the EPA’s decision to the Chevron 

standard of judicial deference. .............................................................................................. 18 

D. Reopening the Consent Decree was Appropriate. ........................................................... 20 

III. This Court should reverse the district court’s denial of summary judgment because the 

EPA’s actions were not arbitrary, capricious, or contrary to law. ............................................ 20 

A. The EPA’s decision not to require BELCO to install filtration systems was not 

arbitrary or capricious. .......................................................................................................... 21 

B. The EPA’s decision was neither an abuse of discretion nor contrary to the law. ............ 23 

IV. This Court should affirm the district court’s decision to retain jurisdiction over FAWS’ 

remaining state tort claims. ....................................................................................................... 25 

A. The basis of the federal claims and the state tort claims both arise from the 

contamination of the Sandstone Aquifer with NAS-T leaked from the BELCO facility such 

that they would be expected to be tried together. ................................................................. 26 

B. The state tort claims of negligence and nuisance do not fulfill any statutory reasons listed 

for declining supplemental jurisdiction. ............................................................................... 29 

1. FAWS’s state negligence and nuisance claims do not raise novel or complex issues 

of state law. ....................................................................................................................... 29 

2. The state torts claims do not predominate over the federal claims because FAWS’s 

federal claims make up the majority of the case at hand. ................................................. 31 

3. Even though the federal claims were resolved, supplemental jurisdiction was properly 

retained because of the amount of time, money, and effort spent on the proceeding. ...... 32 



   iv 

4. In light of the judicial economy, convenience, fairness, and comity of the case, there 

are no other exceptional circumstances to decline supplemental jurisdiction. ................. 33 

CONCLUSION ........................................................................................................................... 35 

TABLE OF AUTHORITIES 

Cases 

Alaska Dep’t of Env’t Conservation v. E.P.A, 540 U.S. 461 (2004) ...................................... 21, 22 

Bahr v. E.P.A., 836 F.3d 1218 (9th Cir. 2016) ................................................................. 21, 23, 24 

Carnegie-Mellon Unv. v. Cohill, 484 U.S. 343 (1988) ........................................................... 26, 32 

Chevron U.S.A. v. Natural Resources Defense Council, 104 S.Ct. 2778 (1984) ......................... 19 

Chicago v. International College of Surgeons, 522 U.S. 156 (1997) ........................................... 29 

Forest Park Nat. Bank & Trust v. Ditchfield, 881 F.Supp.2d 949 (N.D. Ill. July 24, 2012) ........ 12 

Franklin County Convention Facilities Authority v. American Premier Underwriters, 240 F.3d 

534 (6th Cir. 2012) ............................................................................................................... 16, 18 

Key Tronic Corp. v. United States, 511 U.S. 809 (1994) ............................................................. 14 

Kolender v. Lawson, 103 S.Ct. 1855 (1983). ................................................................................ 17 

L.A. Draper and Son v. Wheelabrator-Frye, Inc., 735 F.2d 414 (11th Cir. 1984) ........................ 26 

Louisiana-Pacific Corp. v. Beazer Materials & Servs., Inc., 811 F.Supp. 1421 (E.D. Ca. Jan. 27, 

1993) ................................................................................................................................... 13, 14 

Matter of J. R. Simplot Co., 640 F.2d 1134 (9th Cir. 1981) ......................................................... 21 

MediGrow, LLC v. Natalie M. LaPreade Medical Cannabis Comm., 487 F. Supp. 3d 364 (D. 

Md. 2020).................................................................................................................................. 30 

Myers v. Richland County, 288 F. Supp. 2d 1013 (D. N.D. 2003) ............................................... 30 

National Oil and Hazardous Substances Pollution Contingency Plan, 40 C.F.R. § 300.40 

(Current through Nov. 14, 2022) .............................................................................................. 18 



   v 

Nowak v. Ironworkers Local 6 Pension Fund, 81 F.3d 1182 (2d Cir. 1996) ............................... 32 

Parker v. Scrap Metal Processors, Inc., 468 F.3d 733 (11th Cir. 2006) ............................... passim 

Raucci v. Town of Rotterdam, 902 F.2d 1050 (2d Cir. 1990) ....................................................... 33 

Sackett v. E.P.A., 566 U.S. 120 (2012) ......................................................................................... 21 

Skidmore v. Swift & Co., 65 S.Ct. 161 (1944) .............................................................................. 19 

State of N.Y. v. Shore Realty Corp., 759 F.2d 1032 (2d Cir. 1985) ........................................ 27, 28 

Sycamore Indus. Park Assocs. v. Ericsson, Inc., 546 F.3d 847 (7th Cir. 2008) ........................... 13 

U.S. v. Iron Mountain, Inc., 987 F.Supp. 1271 (E.D. Ca., Oct. 28, 1997).............................. 12, 13 

United Mine Workers of America v. Gibbs, 383 U.S. 715 (1966) .............................. 25, 26, 27, 31 

United States v. Akzo Coatings of America, 949 F.2d 1409 (6th Cir. 1991) ........................... 16, 17 

United States v. Mead Corp., 121 S.Ct. 2164 (2001) ................................................................... 19 

Young v. U.S., 394 F.3d. 862 (10th Circ. 2005) ...................................................................... 12, 14 

Statutes 

52 Fed. Reg. 32495, 32498 (Aug. 27, 1987) ................................................................................ 17 

N.U. Const. art. I, § 7. ..................................................................................................... 6, 9, 17, 18 

Other Authorities 

S. A02137, Assemb. A10377, 113th Sess. (N.U. 2020) ........................................................... 9, 24 

Constitutional Provisions 

28 U.S.C. § 1367 ........................................................................................................................... 26 

42 U.S.C. § 9621 ........................................................................................................................... 16 

42 U.S.C.S. § 9607 ....................................................................................................................... 12 

5 U.S.C. § 706(2)(A) .................................................................................................................... 21 



 

 1 

STATEMENT OF JURISDICTION 

  

         This Court has jurisdiction over this appeal pursuant to 28 U.S.C. § 1291, as an appeal 

from a final decision of the United States Court of Appeals for the Twelfth Circuit. 

STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 

I. Did the District Court err when it determined that costs incurred by FAWS in sampling, 

testing, and analyzing well water samples of its members’ private drinking water wells are not 

reimbursable as response costs under CERCLA?  

II. Did the District Court err when it upheld EPA’s determination that the ERA constitutes an 

ARAR, and, accordingly finding that EPA’s reopening the Consent Decree based on that ARAR 

and ordering further remedial action in the UAO was proper?  

III. Did the District Court err when it vacated as arbitrary, capricious or contrary to law EPA’s 

determination that BELCO is not required to install filtration systems in Fartown despite the 

existence of the ERA? 

IV. Did the District Court err in retaining jurisdiction over FAWS’ remaining state law tort 

claims after resolving the federal claims? 

STATEMENT OF THE CASE 
  

A. Statement of Facts 

  

         In 1972, Better Living Corporation (“BELCO”) obtained a patent on an inexpensive and 

highly durable anti-corrosive metal coating sealant, which they trademarked under the name, 

“LockSeal.” R.2. LockSeal was created by the joining of two individual chemicals: (1) liquid 

Nitro-Acetate Titanium (“NAS-T”); and (2) a non-toxic dry powder “activation agent.” R.2. 

When the two chemicals are combined, the reaction causes them to form a solid at room 
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temperature. R.2. A corporation seeking to have its metal surfaces coated with LockSeal would 

contract with BELCO, who would apply LockSeal through a specialized spraying process. R.3. 

 In 1973, BELCO opened a LockSeal manufacturing plant (the “Facility” or “Site”) in 

Centerburg, New Union, where it manufactured both the liquid NAS-T and the dry powder 

activation agent until the plant closed in 1998 and relocated to northern New Union. R.3. 

Approximately 2 miles south of Centerburg is a small community known as Fartown, whose 

population is roughly 500 people. R.2. Based on the socio-economic conditions in Fartown, it is 

undisputed that they qualify as an environmental justice community. R.2. Flowing 300 feet 

beneath these two towns is the Sandstone Aquifer, a slow-moving body of water that travels 

downgradient in a southerly direction, meaning that groundwater underneath Centerburg 

eventually flows underneath Fartown. R.2. Centerburg residents receive their tap water from the 

Centerburg Water Supply (“CWS”), a publicly owned source that takes water from the 

Sandstone Aquifer and runs it through a treatment plant before it is distributed. R.2. Fartown, 

however, is not connected to the CWS, and instead, residents receive their water from individual 

wells that are sourced directly from the Sandstone Aquifer. R.2.  

 During the 1980s, several studies were published that indicated NAS-T was a likely 

carcinogen. R.3. In 1995, due in part to these studies, the Environmental Protection Agency 

(EPA) adopted a health advisory level (“HAL”) of 10 parts per billion (“ppb”) for NAS-T in 

drinking water, which incorporates a significant safety margin to ensure non-toxic levels of 

exposure for humans. R.3. It is also undisputed that while NAS-T may not be toxic to humans at 

levels below the HAL, NAS-T does produce a sour or stale odor that may be detectable by the 

human nose at levels as low as 5 ppb. R.3. NAS-T is not widely used, and, aside from the HAL, 

there are no further state or federal regulations, NAS-T is not regulated under the Safe Drinking 
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Water Act, and NAS-T is not currently being monitored by the EPA as an unregulated 

contaminant. R.3. 

 In 2013, residents of Centerburg began to complain to the Centerburg County 

Department of Health (“DOH”) that the drinking water smelled “sour” or “off.” R.3. In January 

2015, the DOH began investigating and found that the CWS had levels of NAS-T between 45 

and 60 ppb. R.3. On September 17, 2015, DOH advised residents of Centerburg to stop using 

their tap water, and BELCO voluntarily began providing Centerburg residents with bottled water 

while the New Union Department of Natural Resources (“DNR”) conducted its investigation. 

R.3. Due to a lack of resources and expertise, DNR referred its investigation to the EPA on 

January 30, 2016. R.3. 

 In March 2016, BELCO and the EPA entered into an agreement with BELCO agreeing to 

continue supplying Centerburg residents with bottled water while subsequently beginning a 

remedial investigation and feasibility study (“RI/FS”) of the contamination. R.3. BELCO 

complied by investigating the source of the contamination, assessing the risk to human life and 

the environment, and subsequently evaluating remediation alternatives for the Site. R.3. During 

its investigation, BELCO discovered that occasional spills of NAS-T and an unlined lagoon used 

to store wastewater and stormwater during the 1908s and 1990s were likely sources of soil 

contamination. R.3. Eventually, the NAS-T migrated into the groundwater running in the 

Sandstone Aquifer, and BELCO discovered a plume of NAS-T in the Sandstone Aquifer. R.3.    

 Between July 2016 through January 2017, with the guidance of the EPA, BELCO 

investigated the extent of the plume by installing three successive lines of monitoring wells, with 

each well moving progressively further from Centerburg and drawing closer to Fartown. R.4. 

The final five monitoring wells were installed approximately one-half mile north of Fartown, and 
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these wells showed no detectable level of NAS-T contamination when they were tested. R.4. The 

lack of detectable amounts of NAS-T at this distance prompted the belief that the wells were 

beyond the end of the NAS-T plume, and as a result, the EPA did not direct BELCO to install 

additional monitoring wells. R.4. BELCO’s RI/FS indicated that remediation of the plume was 

not feasible, partly because the estimated expense exceeded $45 million and it would take 

decades to pump and filter the Sandstone Aquifer. R.4. Instead, BELCO recommended soil 

excavation at the Site to remove the source and installation of a filtration system on the CWS. 

R.4. 

 The EPA issued a Proposed Plan to the public and based on BELCO’s RI/FS and the 

comments received, the EPA selected a cleanup plan for the site through a Record of Decision 

(the “ROD”). R.4. Subsequently, the EPA brought a cost recovery action against BELCO on 

June 30, 2017 (Case No. 17-CV-1234; the “BELCO Action”). R.4. BELCO and the EPA 

immediately entered into a Consent Decree (“CD”) whereby BELCO agreed to design and 

implement the remedy the EPA had selected in the ROD. R.4. After a public comment period, 

the CD was determined to be fair and reasonable, was approved by the District Court and entered 

into on August 28, 2017. R.4. No resident of Centerburg or Fartown objected to the RI/FS, 

Proposed Plan, or entry into the CD. R.4.  

 Under the CD, upon completion of the remediation, the EPA would issue a Certificate of 

Completion (the “COC”) to BELCO and would not be able to require any further remediation by 

BELCO without reopening the CD. R.4. The CD explicitly sets forth two circumstances under 

which the CD may be reopened: “(1) Where new information not previously available or known 

to EPA is revealed, showing that the clean-up plan is no longer protective of human health or the 

environment; or (2) Where new, more stringent Regulatory Standards [including, among other 
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things, “applicable or relevant and appropriate requirements under CERCLA (‘ARARs’).” CD § 

1.12.] are established that the clean-up plan does not satisfy.” R.4, citing CD § 13.3.  

 In a remedy known as “monitored natural attenuation,” the CD did not require further 

remediation of the NAS-T plume in the Sandstone Aquifer. R.4. Rather, under the CD, BELCO 

(1) installed and maintained NAS-T filtration systems known as “clean stripping” at the CWS; 

(2) excavated NAS-T contaminated soil from around the lagoon at the Site; and (3) sampled the 

monitoring wells monthly. R.4. The clean stripping filtration was installed in September of 2017 

and is still in operation today, and the soil excavation at the Site was completed in December 

2017. R.5. 

 BELCO’s routine monitoring produced similar low and zero-level results as the initial 

investigation, with one notable exception: two separate, but admittedly low level, detections of 

NAS-T in January 2018 in the final line of wells (5 ppb and 6 ppb, respectively). R.5. However, 

based upon multiple zero readings and the very low levels of NAS-T found in the final line of 

wells, the EPA issued the COC to BELCO in September 2018. R.5. 

 In Fartown, several residents would later give sworn statements that as early as 2016, 

they occasionally noticed an “off” smell to the water in their private wells. R.5. These residents, 

upon learning of the EPA investigation and the CD, asked that DOH conduct testing of the 

Fartown water supply for NAS-T contamination. R.5. In February 2019, the DOH tested five 

private water wells and found no detectable levels of NAS-T. R.5. Not content with these 

findings, in May 2019, a group of Fartown residents petitioned the EPA to order BELCO to 

conduct further tests in Fartown, but due to the non-detects in the installed monitoring wells just 

outside the community, the EPA declined to order BELCO to do so. R.5.  
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 In response to the EPA’s denial, in December 2019, roughly 100 Fartown residents 

formed a group known as the Fartown Association for Water Safety (“FAWS”) and hired a 

private independent laboratory, Central Laboratories, Inc. (“Central Labs”), to conduct testing on 

their private wells. R.5. FAWS paid Central Labs $21,500 for the testing analysis. R.5. Central 

Labs took three samples each from 75 residential wells in Fartown for a total of 225 samples. 

R.5. The results were mixed: 120 showed no detectable levels of NAS-T, another 51 returned 

NAS-T levels of 1 to 4 ppb, and 54 had NAS-T contamination in the range of 5 to 8 ppb. R.5. 

Citing these results, FAWS wrote to the EPA requesting: a reopening of the CD with BELCO, 

further investigation into Fartown’s wells, and full remediation of the NAS-T plume. R.5. On 

June 10, 2020, the EPA declined to implement further action because the low detectable levels of 

NAS-T were well under the HAL, and the grounds for reopening the CD were considerably 

limited and not met by FAWS’ situation. R.5. 

 On November 3, 2020, the citizens of New Union passed the Environmental Rights 

Amendment (“ERA”) to the state constitution that reads, “Each and every person of this State 

shall have a fundamental right to clean air and clean water and to a healthful environment free 

from contaminants and pollutants caused by humans.” N.U. Const. art. I, § 7. The ERA followed 

the typical track for Constitutional Amendments in New Union: (1) it was initially passed by the 

New Union state legislature; (2) was signed by the governor; and (3) included on the November 

3, 2020, ballot as a measure to be voted on by New Union citizens. R.5. The measure passed 

with 71% of the population voting in favor of the Amendment. R.5. 

 In January 2021, the EPA wrote to the DNR asking whether the DNR believed the ERA 

constituted an ARAR for CERCLA purposes. R.6. The state of New Union does not have a State 

Memorandum of Agreement regarding ARARs, so the DNR responded on February 14, 2021, 
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that, “[the] EPA should identify the ERA as an ARAR where it provides guidance consistent 

with CERCLA and where it is not inconsistent with any state or federal regulations.” R.6. One 

month later, in March, the EPA deemed the ERA to be a change in Regulatory Standards under 

the CD and, additionally citing the Circle Labs findings in Fartown, the EPA reopened the CD 

and ordered BELCO to take samples and perform an analysis on 50 private wells in Fartown. 

R.6. Before reopening the CD, the EPA administrative record was updated to reflect the new 

information relied upon to reopen the CD, the fact that Fartown is an environmental justice 

community, the possible danger to human health (based on the fact that NAS-T is a potential 

human carcinogen), and the presence of the unpleasant odor of NAS-T in the drinking water. 

R.6.  

 When the EPA reopened the CD, the response actions demanded of BELCO included 

private well sampling in Fartown, supplying bottled water to any resident of Fartown whose well 

returned positive NAS-T levels, and continuous monitoring of the Fartown wells. R.6. In an 

attempt to gain BELCO’s voluntary agreement to perform these tasks, the EPA held a conference 

with BELCO, at which time BELCO challenged the EPA’s reopening of the CD, arguing that the 

EPA had no legal right to reopen the CD because the ERA did not and could not constitute an 

ARAR which meant that the response action requested by the EPA was not consistent with 

CERCLA. R.6. On June 24, 2021, and over BELCO’s objections, the EPA issued a Unilateral 

Administrative Order (“UAO”) directing BELCO to perform the ordered response actions. R.6. 

 The relevant directives to BELCO in the UAO are as follows: (1) Conduct monthly 

sampling of 50 EPA-selected Fartown wells; (2) residents with any well whose NAS-T sampling 

reveals concentrations between 5 and 10 ppb should be provided with bottled water until repeat 
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testing shows levels of 4 ppb or lower; (3) any well with NAS-T concentrations exceeding 10 

ppb must have CleanStripping filtration installed on it. R.6. 

 Before the EPA’s issuance of the UAO, FAWS had petitioned the EPA to order BELCO 

to install CleanStripping filtration on Fartown wells that tested positive for NAS-T or any other 

appropriate remedial action to remove NAS-T from the Fartown water supply. R.6. The EPA 

expressly declined to include this request in their UAO, because neither the independent FAWS 

study nor any EPA-directed sampling revealed any wells in Fartown with NAS-T levels above 

the HAL. R.6. FAWS requests, together with the EPA’s responses and justifications, were fully 

noted in the EPA’s administrative records. R.6. 

 BELCO refused to comply with the UAO, and on July 7, 2021 the EPA began supplying 

water to Fartown residents whose wells exceeded NAS-T levels of 5 ppb. R.6. The EPA also 

continued to sample these wells monthly, and the results were mostly consistent with FAWS’ 

findings with 55% showing no detectable levels of NAS-T, 25% with levels in the 1 to 4 ppb 

range, and 20% with levels between 5 and 8 ppb. R.6. No wells in Fartown tested above 8 ppb. 

R.6.   

B. Course of Proceedings 
 

On June 30, 2017, the EPA brought an action against BELCO to recover costs for the 

clean-up plan and investigation of the NAS-T leak in Centerburg (the “BELCO Action”). R. 4. 

Immediately after, BELCO and the EPA agreed upon the CD, which the district court approved 

of and entered on August 28, 2017. R. 4. Three years later, the State of New Union passed the 

“Environmental Rights Amendment” (ERA). R. 5.  

On November 3, 2020, the citizens of New Union voted for the ERA to be added to the 

State of New Union constitution. R. 5. The amendment provides that, “Each and every person of 
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this State has a fundamental right to clean air and clean water and to a healthful environment free 

from contaminants and pollutants caused by humans.” N.U. Const. art. 1, § 7. The legislature 

provided that the purpose of this amendment is to “protect public health and the environment 

ensuring clean air and water, including and not limited to, harms from contaminants and 

pollutants caused by humans.” S. A02137, Assemb. A10377, 113th Sess. (N.U. 2020). Following 

the passing of the ERA and the EPA’s reopening of the CD, on August 2, 2021, the EPA 

motioned to recover costs incurred during the investigation in Fartown and for BELCO’s 

violation of the UAO. R.7. BELCO argued against these claims stating that the ERA does not 

constitute an ARAR and that the EPA could not reopen the CD. R.7. On August 30, 2021, 

FAWS filed a motion to intervene in the BELCO Action. R.7. The district court granted the 

motion and FAWS asserted a claim against the EPA under the Administration Procedure Act, 5 

U.S.C. § 706(2)(A). R.7. FAWS contended the UAO as arbitrary, capricious, and contrary to law 

because the EPA failed to require BELCO to install CleanStripping filtration systems in 

Fartown’s wells as would be required by the ERA. R.7. 

Additionally, on August 30, 2021, FAWS and 85 other individuals from Fartown 

separately asserted a claim against BELCO requesting recovery costs (the “FAWS Action”). R.7. 

Further, FAWS claimed that BELCO is guilty of negligence and private nuisance under New 

Union state law for the contamination of the Sandstone Aquifer. R.7. FAWS sought an order for 

BELCO to pay FAWS’ response costs, to install filtration systems on wells have detectable 

levels of NAS-T, to remediate the Aquifer, to pay damages for the loss of use and enjoyment of 

their property, to pay damages for their diminished property values, and to pay punitive 

damages. R.7.The United States District Court for the State of New Union consolidated the 

BELCO Action with the FAWS Action at the request of both parties. The district court exercised 
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its original jurisdiction over the federal claims, which were all asserted under CERCLA, and 

supplemental jurisdiction over the related state claims. R.7  

After finishing discovery on the CERCLA claims, FAWS, BELCO, and the EPA moved 

and cross-moved for summary judgment on the federal claims. R.8. FAWS also moved to 

dismiss any state claims that were remaining without prejudice if the CERCLA claims were 

resolved by the previous motions. R. 8. All parties stipulated that each party has standing, that 

the CD and UAO are final agency actions, and that FAWS had exhausted its administrative 

remedies. R.8. 

Under the FAWS’s claim against BELCO for recovery costs, the district court ruled in 

favor of BELCO. R. 10. The district court denied FAWS’s motion for summary judgment 

because FAWS’s testing was not reimbursable under CERCLA because it was not “necessary.” 

R.10. The court reasoned that further testing of the well water was not needed given the results 

of testing already done by the EPA. R. 9. Further the court reasoned that FAWS took it upon 

themselves to test the water, not to help resolve the contamination, but to prove liability of 

BELCO and sway the decisions of the EPA. R. 9. This reasoning, the court held, was done for 

FAWS’s own purposes and not to further any investigation or remediation as required by 

CERCLA. R.10. 

Next, under the EPA’s claim against BELCO, the district court ruled in favor of the EPA. 

R. 12. The court reasoned that the ERA constitutes an ARAR because the ERA would serve no 

purpose if it could not be implemented in these exact circumstances. R.12. The court based this 

reasoning on both the legislative history and the wording of the ERA which intends the provision 

to be “self-executing.” R.12. With this reasoning, the court found that the ERA was properly 

promulgated as required under ARAR standards. R.12. The court also found that the ERA meets 
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the stringency test under these standards as the ERA is more protective than existing regulations. 

R.11. Finally, the court found that the ERA is relevant and appropriate as it covers the type of 

situation in this case and requires no further legislation or regulation to make it effective. R.12. 

Based on each of these conclusions, the court held that the EPA had authority to reopen the CD 

because the ERA was found to be an ARAR. R.12. Accordingly, the court granted summary 

judgment to the EPA as to the costs and penalties against BELCO. R.12. 

Third, for FAWS’s claim against the EPA, the district court ruled in favor of FAWS. 

R.14. The court ruled that the ERA contradicts the EPA’s determination that the installation of 

filtration systems in Fartown’s wells was not required. R. 14. Accordingly, the court granted 

FAWS’s motion for summary judgment and vacated the provision in the UAO that only requires 

bottled water to affected Fartownians. R. 14. 

Finally, on the issue of whether the district court should retain jurisdiction over the state 

tort claims, the court ruled against FAWS. R. 15. Accordingly, the court denied FAWS’s motion 

to remand the remaining claims to state court. R.14. 

After the order issued by the district court on June 1, 2022, all parties requested leave to 

file interlocutory appeals, each from different parts of the order. The Court granted leave and this 

appeal followed. 

Argument 

 

I. The District Court did not err when it denied FAWS’ Motion for Summary Judgment 

because FAWS’ costs were not necessary CERCLA response costs. 

 

A. FAWS actions were not necessary because, at the time, there was no scientific 

evidence supporting further testing. 
 

 FAWS actions were not necessary CERCLA response costs. Under CERCLA, a party 

may recover response costs due to liability by a potentially responsible party. 42 U.S.C.S. § 
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9607. A non-governmental plaintiff must show that any response costs were necessary and 

consistent with the national contingency plan. Forest Park Nat. Bank & Trust v. Ditchfield, 881 

F.Supp.2d 949, 977 (N.D. Ill. July 24, 2012). Necessary costs are those that are necessary for the 

containment and cleanup of hazardous releases. U.S. v. Iron Mountain, Inc., 987 F.Supp. 1271 

(E.D. Ca., Oct. 28, 1997).  

 The United States Congress passed the Comprehensive Environmental Response, 

Compensation, and Liability Act of 1980, known as “CERCLA” so that private parties can 

recover costs associated with their actions associated with cleaning up hazardous waste. See 

Young v. U.S., 394 F.3d. 862 (10th Circ. 2005).  

 When a private party is seeking recovery of response costs, they must prove the 

following elements: (1) the site in question is a 'facility' as defined by CERCLA; (2) the 

defendant is a 'responsible person' for the spill as defined by CERCLA; (3) there was a release of 

hazardous substances; (4) such release caused the Plaintiff to incur response costs; and (5) any 

costs incurred in responding to the release were necessary and consistent with the national 

contingency plan. Forest Park Nat. Bank & Trust 881 F.Supp.2d 949 at 977. The first four 

elements have been met. However, the fifth element is not met because costs incurred by the 

plaintiff in responding to the release were unnecessary and not consistent with the national 

contingency plan.  

 The DOH tested private drinking water wells in Fartown in February 2019. R. 5. This 

testing was done at the request of members of FAWS. R. 5. The DOH testing did not detect the 

presence of NAS-T. R. 5. The EPA declined to ask BELCO to conduct further testing in Fartown 

due to the non-detects in sampling from the monitoring wells to the north of Fartown. R. 5. 
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In this case, the trial court did not err in concluding that FAWS actions were not 

necessary for their denial of FAWS’ Motion for Summary Judgment. R. 10. The standard of 

review for a motion of summary judgment is de novo. Sycamore Indus. Park Assocs. v. Ericsson, 

Inc., 546 F.3d 847 (7th Cir. 2008). 

B. FAWS actions were not necessary because they were duplicative.  
 

The trial court correctly concluded that FAWS conducted the tests at the 

time to try to prove BELCO’s liability, and thus was doing so for its own purposes. R. 9-10. 

Generally, investigative costs incurred by a private party after the EPA has initiated a remedial 

investigation unless authorized by the EPA, are not considered necessary because they are 

duplicative of the work performed by the EPA. Iron Mountain, Inc., 987 F.Supp. at 1271. The 

court in Louisiana-Pacific v. Beazer suggested that actions may be duplicative if they occur at 

the same time as the EPA’s own actions and do not seek to uncover information different than or 

above and beyond that of the EPA; or if they occur after the EPA had already informed the 

private parties that it would be conducting its own investigation. See, e.g., Louisiana-Pacific 

Corp. v. Beazer Materials & Servs., Inc., 811 F.Supp. 1421, 1425 (E.D. Ca. Jan. 27, 1993). 

In the present case, the facts support the conclusion that FAWS’ actions were duplicative. 

This is supported by: (1) FAWS members did not request that DOH sample and test their 

drinking water for NAS-T contamination until after they became aware of the EPA investigation 

and entry of the CD, and (2) FAWS’ response actions were only initiated because FAWS 

members were unsatisfied with the test results and the EPA’s refusal to conduct further testing. 

R. 5.  Thus, FAWS actions were both unnecessary and duplicative. 

In Louisiana-Pacific, the court concluded that once notice is given of the EPA’s 

investigation, unapproved subsequent investigations related to the claim are duplicative and thus 
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unnecessary. Louisiana-Pacific Corp. 811 F.Supp. at 1425. In the present case, FAWS members 

received notice of the EPA’s investigation on August 28, 2017, when the RI/FS, the Proposed 

Plan, and CD were made public. R. 5. FAWS did not retain Central Labs to test their wells until 

December of 2019. R. 5. Therefore, FAWS had notice of the EPA’s investigation prior to 

retaining Central Labs and their subsequent investigation was duplicative.  

Young further expounds on what response actions are necessary. The court states that 

response costs are only necessary if the costs are closely tied to the actual cleanup of hazardous 

releases. Young 394 F.3d. at 862. In the present case, the response costs of FAWS are not closely 

tied to the actual cleanup of NAS-T. FAWS was not conducting any actual cleanup on NAS-T. 

Instead, they were performing tests on private wells. R. 5. These costs would be deemed 

unnecessary under Black Horse Lane Assoc., L.P. v. Dow Chemical Corp., which Young cites. Id 

at 863. Black held response costs were not necessary because they did not pertain to a remedial 

or removal action on the property Id. at 863. FAWS’ purpose in contracting Cleaning Labs was 

to sample, test, and analyze the wells for NAS-T, not to remove any trace of NAS-T. R. 5. 

The U.S. Supreme Court held in Key Tronic that costs of studies undertaken primarily to 

advance a party’s interests and that are not closely tied to the actual cleanup are not recoverable, 

even where such costs may have aided the EPA or affected the ultimate scope and form of the 

cleanup. Key Tronic Corp. v. United States, 511 U.S. 809 (1994). In Louisiana-Pacific, the court 

also states that a party’s motives for testing are not relevant because only the necessity of the 

costs on CERLA should be evaluated. Louisiana-Pacific Corp. 811 F.Supp. at 142. Hence, the 

fact that FAWS felt unsatisfied with the DOH results and frustrated by EPA is not relevant. R. 5. 

The Cleaning Lab study was primarily done to advance the interest of FAWS.  
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FAWS incurred the costs primarily to identify BELCO as a PRP.  At the time testing was 

done, BELCO was not liable for the trace amount of contamination in Fartown due to the CD. R. 

4. However, if FAWS could show the EPA new information previously unavailable or unknown, 

then the CD had the potential to be reopened. R. 4. However, the DOH tests of February 2019, 

did not show any NAS-T in Fartown. R. 5. Thus, the only recourse for FAWS was to conduct 

testing at its own costs through another source.  

The district court did not err in denying FAWS Motion for Summary Judgment because 

FAWS had notice of the EPA’s investigation prior to contacting Cleaning Labs. R. 10. 

Furthermore, FAWS conducted testing to advance its own interest in holding BELCO liable as a 

PRP. 

II. The District Court Did Not Err in its Ruling That the ERA is an ARAR Because it 

Properly Meets the Requirements under CERCLA, and Reopening the Consent Decree 

Was Appropriate. 

  

The District Court did not err when it held that the Environmental Rights Amendment 

(ERA) to the New Union constitution constitutes an ARAR because (1) a state legislative body 

created and imposed it, (2) it was voted on and passed by the people of New Union, (3) it was 

signed by the Governor, (4) it is of general applicability, (5) is legally enforceable, (6) was 

timely identified, and (7) it establishes a fundamental right to clean air and water which are far 

more stringent than the overarching EPA standards. Additionally, the Environmental Protection 

Agency (“EPA”) – an agency with the explicit Congressional delegation of authority over 

Environmental law, determined that the ERA was an ARAR during the exercise of that authority. 

Therefore, this determination is subject to heightened judicial deference under Chevron U.S.A. v. 

Natural Resources Defense Council. 
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CERCLA, as amended under the Superfund Amendments and Reauthorization Act of 

1986 (“SARA”), is primarily designed to facilitate two goals: (1) the cleanup of toxic waste sites 

and (2) compensating the appropriate entities for their remediation of environmental hazards. 

Franklin County Convention Facilities Authority v. American Premier Underwriters, 240 F.3d 

534, 541 (6th Cir. 2012). Regarding the remediation of toxic and hazardous waste, CERCLA does 

not mandate its own standards, id. at 544, but requires the remediation of contaminated 

environmental resources in such a way as to meet ARARs. 42 U.S.C. § 9621(d). 

Proper identification of an ARAR starts the process of setting goals for clean-up, 

deciding on appropriate remedial actions to achieve those goals, and implementing those actions. 

For example, a state environmental mandate or standard is an ARAR requiring compliance if it is 

“(1) properly promulgated, (2) more stringent than federal standards, (3) legally applicable or 

relevant and appropriate, and (4) timely identified”. United States v. Akzo Coatings of America, 

949 F.2d 1409, 1440 (6th Cir. 1991).  In this case, there is no question regarding timely 

identification; therefore, this section will look only at the other three elements. 

A. The ERA is an ARAR because a state legislative body imposed it, was self-

executing, and provides a legally enforceable standard that is generally applicable to 

all people of New Union. 
 

First, the EPA has defined “promulgated” as laws that are “imposed by state legislative 

bodies and regulations by state agencies that are of general applicability and are legally 

enforceable.” 42 U.S.C. § 9621 (emphasis added). The EPA has distinguished promulgated laws 

from “advisories, guidance, or other non-binding policies” that are not of general applicability, 

primarily because promulgated laws apply equally to all citizens of a particular state. EPA, 

Superfund Program; Interim Guidance on Compliance with Applicable or Relevant and 



   17 

Appropriate Requirements; Notice of Guidance, 52 Fed. Reg. 32495, 32498 (Aug. 27, 1987) 

[hereinafter Interim Guidance] (emphasis added).  

Here, the ERA was passed through the state legislature, presented to the citizens of New 

Union for a vote, passed by a majority public vote, and signed into law by the Governor. The 

language of the ERA is clear and unambiguous because it was “drafted with definiteness that 

ordinary people can understand . . . and in a manner that does not encourage arbitrary and 

discriminatory enforcement,” rendering it not constitutionally vague and legally enforceable. 

Akzo Coatings, 949 F.2d at 1440, citing Kolender v. Lawson, 103 S.Ct. 1855 (1983). Moreover, 

the ERA contains the expressed intent of the state legislature to require, upon passage, no further 

action to implement the amendment. Finally, the law does not distinguish between who is subject 

to it and who is not because it applies equally and evenly to all people of New Union, which 

renders it generally applicable. 

B. The ERA is an ARAR because it creates a fundamental right that federal 

standards do not, rendering it a more stringent regulation; and although the ERA 

does not directly address the specific issue at this CERCLA site, it enumerates a 

standard of waste that is sufficiently similar to NAS-T. 
 

Next, to be considered an ARAR, the mandate or statute must be more stringent than the 

federal standards and be legally applicable or relevant and appropriate. Here, the ERA grants the 

residents of New Union a “fundamental right to clean air and clean water” as well as a “healthful 

environment free from . . . pollutants caused by humans”. N.U. Const. art. I, § 7. Nowhere has 

the federal government granted its citizens a similar fundamental right, which necessarily renders 

the ERA more stringent than federal regulations. Accordingly, the District Court rightly held that 

the ERA was “intended to be more protective than existing regulations.” R.11. 

The stated goal of the National Oil and Hazardous Substances Pollution Contingency Plan 

(“NCP”), which sets forth standards for the selection and feasibility of remedial actions, is 
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simply to “select remedies that are protective of human health and the environment” that will 

“maintain protection over time” and will “minimize untreated waste.” National Oil and 

Hazardous Substances Pollution Contingency Plan, 40 C.F.R. § 300.40 (Current through Nov. 

14, 2022). The ERA’s language defines its purpose similarly but goes further by establishing 

previously unrecognized “fundamental rights.” According to the NCP, “applicable requirements” 

include “those . . . standards . . . and other substantive requirements . . . promulgated under state . 

. . laws that, while not ‘applicable’ to a hazardous substance . . . at the CERCLA site, address 

problems . . . sufficiently similar to those . . . at the CERCLA site [so that] their use is well 

suited”. Franklin Cnty. Convention Facilities Auth., 240 F.3d at 544.  

The ERA makes no distinction between waste discovered years after contamination and 

new contamination sites. Therefore, while the ERA is not directly related to the CERCLA Site in 

question, the legislative history of the ERA clearly indicates an intent to create a gap filler to 

address situations “sufficiently similar” to the contamination of New Union by NAS-T. The fact 

that NAS-T is an artificial and unregulated contaminant does not affect the applicability of the 

ERA. In fact, the necessarily broad language of the ERA reflects a legislative awareness of the 

ongoing environmental harm humans cause and uncertainty about the future safety of New 

Union citizens. With the ERA, the legislature seeks to protect its citizens from hazardous 

environmental contamination from “pollutants caused by humans.” N.U. Const. art. I § 7. In this 

case, there is no dispute that NAS-T is a “pollutant[ ] caused by humans” and is, therefore, fully 

encompassed under the ERA.  

C. This Court must give heightened judicial deference to the EPA’s determination 

that the ERA constitutes an ARAR because Congress has explicitly delegated 

authority over environmental issues to the EPA, which subjects the EPA’s decision 

to the Chevron standard of judicial deference. 
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Finally, in determining judicial deference to agency interpretations, the courts are to 

consider two questions: (1) whether Congress has “directly spoken” to the precise issue before 

the court, and (2) in a case where the statute is “silent or ambiguous” regarding the specific issue, 

the courts must decide whether the agency’s based its determination upon a “permissible 

construction of the statute.” Chevron U.S.A. v. Natural Resources Defense Council, 104 S.Ct. 

2778 (1984). 

To answer the first question, courts must consider whether an agency has been granted an 

explicit or implicit delegation of authority by Congress to “generally [ ] make rules carrying the 

force of law” and whether the agency made the interpretation seeking deference in the “exercise 

of that authority[.]”. United States v. Mead Corp., 121 S.Ct. 2164, 2171 (2001). When “Congress 

has directly spoken” and “the intent of Congress is clear,” then “that is the end of the matter” 

because courts and the agency must “give effect to the unambiguously expressed intent of 

Congress.” Chevron U.S.A. v. Natural Resources Defense Council, 104 S.Ct. 2778, 2781-82 

(1984). However, the Supreme Court held, in Skidmore v. Swift & Co., that in the absence of 

explicit or implicit Congressional delegation of authority, the courts must give the administrative 

implementation of a statutory provision deference according to its persuasiveness. Skidmore v. 

Swift & Co., 65 S.Ct. 161, 164 (1944). 

Here, protecting and preserving the environment is a clear and unambiguous delegation 

of authority from Congress to the EPA. The EPA’s designation of the ERA as an ARAR is 

appropriate under both questions posed in Chevron, as it is legislation aimed at environmental 

protection, landing it squarely in the purview of the EPA. Moreover, the EPA based its 

determination that the ERA is an ARAR on logic and a literal (and, therefore, permissible) 

construction of the ERA itself. Finally, if this Court were to reverse the District Court’s decision 
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on this issue, this Court would be ignoring the clear and very plain language, purpose, and intent 

of the ERA while at the same time dismissing the reasonableness of the EPA’s decision that the 

ERA constitutes an ARAR. 

D. Reopening the Consent Decree was Appropriate. 

 
The District Court rightly upheld the EPA’s decision that the ERA is an ARAR, 

consequently rendering the reopening of the CD appropriate. The EPA’s agreement with BELCO 

allowed for the reopening of the CD under two limited circumstances: “1) Where new 

information not previously available or known to EPA is revealed, showing that the clean-up 

plan is no longer protective of human health or the environment; or 2) Where new, more 

stringent Regulatory Standards are established that the clean-up plan does not satisfy.” R.4., 

citing CD, § 13.3. Further, the CD defines “Regulatory Standards” as including “applicable or 

relevant and appropriate requirements under CERCLA (‘ARARs’).” R.4., citing CD, § 1.12. 

New information came to light regarding the contamination of Fartown wells, raising a serious 

question about whether the clean-up plan was still protective of human health and the 

environment. Additionally, the ERA’s properly promulgated, generally applicable, and legally 

enforceable standards are far more stringent than the EPA’s as the EPA does not grant a 

fundamental right to clean air or water while the New Union ERA does. Here, the ARAR 

designation was appropriate, and the EPA rightly reopened the CD with BELCO. 

For these reasons, this Court must uphold the District Court’s prior decision that the ERA 

constitutes an ARAR and that, as a result of this designation, it was appropriate for the EPA to 

reinstate the Consent Decree with BELCO.  

III. This Court should reverse the district court’s denial of summary judgment because the 

EPA’s actions were not arbitrary, capricious, or contrary to law.  
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The EPA’s actions were not arbitrary, capricious, or contrary to law because the EPA has 

broad deference to interpret the meaning of the ERA. When a challenge is made to an EPA action 

under the Administrative Procedure Act (APA), 5 U.S.C. § 706(2)(A), the agency’s enforcement 

should only be set aside if it “was ‘arbitrary, capricious, an abuse of discretion, or otherwise not 

in accordance with law.’” Alaska Dep’t of Env’t Conservation v. E.P.A, 540 U.S. 461, 496-97 

(2004); Sackett v. E.P.A., 566 U.S. 120, 131 (2012). The standard of review is highly deferential 

and requires the Court to presume that the agency’s action was valid as long as there was a 

reasonable basis for the decision. Bahr v. E.P.A., 836 F.3d 1218, 1229 (9th Cir. 2016). 

Additionally, “a party must exhaust its administrative remedies before seeking relief from or 

review of an agency decision.” Matter of J. R. Simplot Co., 640 F.2d 1134, 1137 (9th Cir. 1981). 

As both parties stipulate that FAWS has exhausted its administrative remedies, this Court will only 

review whether the EPA’s decision was arbitrary, capricious, or contrary to law. 

A. The EPA’s decision not to require BELCO to install filtration systems was not 

arbitrary or capricious.  

 
The EPA’s determination that BELCO did not need to install filtration systems in 

Fartown was not arbitrary or capricious because the EPA gave a reasonable explanation for 

doing so. An agency action will only be deemed arbitrary and capricious when “the agency has 

relied on factors which Congress has not intended it to consider, entirely failed to consider an 

important aspect of the problem, offered an explanation for its decision that runs counter to the 

evidence before the agency, or is so implausible that it could not be ascribed to a difference in 

view or the product of agency expertise.” Bahr, 836 F.3d at 1229 (quoting Motor Vehicle Mfrs. 

Ass’n of the U.S. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983)). As long as there is a 

rational connection between the facts found and the conclusion made by the agency, the decision 

should be upheld. Id. Furthermore, even if an agency makes a decision based on imprecise 
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reasoning, courts must not overrule the decision if “the agency's path may reasonably be 

discerned.” Alaska Dep't of Envtl. Conservation, 540 U.S. at 497 (quoting Bowman Transp., Inc. 

v. Ark.–Best Freight Sys., Inc., 419 U.S. 281, 286 (1974)). 

In Alaska Dept. of Env. Conservation, the Supreme Court of the United States held that 

the EPA’s determination that a state environmental agency’s decision was unreasonable was not 

arbitrary or capricious. Id. at 502. The court ruled that the EPA’s interpretation of the Clean Air 

Act was correct, allowing the EPA to have supervisory authority over state agency orders. Id. 

The court reasoned that even though the EPA’s orders were not completely clear, the court was 

able to discern how the EPA made the decision. Id. at 497. Because the court was able to discern 

how the EPA made their decision based on the given facts and EPA orders, the decision was not 

arbitrary or capricious. Id.  

In the case at hand, the EPA’s decision to not require the installation of filtration systems 

in Fartown wells was not arbitrary or capricious. The EPA made their decision based on the 

water samples taken from Fartown wells. R.6. This testing showed that NAS-T found in Fartown 

wells was under the Health Advisory Level (HAL) for NAS-T. R. 6. Unlike the unclear 

explanations in Alaska Dep't of Envtl. Conservation, this justification was clearly stated in a 

declination of FAWS’ request for filtration systems and in the EPA’s administrative record. R. 6. 

Further, the EPA based its decision on the interpretation of “clean water” in the past. R. 13. 

Based on other cases and the EPA’s interpretation of “clean water” under the Clean Water Act 

(CWA), the EPA does not define “clear water” as water free from every contaminant. R. 13. The 

EPA allows some contaminants in water as long as the levels will not harm people, which is why 

the EPA uses the HAL of a contaminant to make decisions. R. 3. Finally, the EPA also based its 

decision on the fact that BELCO is required to provide bottled water to any Fartownian 
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household where NAS-T is detected to be above 5ppb, R. 6, half of the HAL, R. 3. Because 

BELCO is required to provide bottled water to households affected by this low level of 

contamination, there is no reason to require filtration systems, as the citizens of Fartown will be 

provided clean water whenever contaminants are detected.  

Here, the Court should rule that the EPA’s decision was not arbitrary or capricious 

because the decision had a rational basis. The EPA has provided justified explanations based on 

scientific data and precedent of interpreting “clean water.” R. 6; R. 13. There is a clear 

connection between the facts collected, the low levels of NAS-T, and the decision made, not 

requiring filtration because the water in Fartown is not harmful. Moreover, Fartwonians do not 

need the filtration systems because the EPA has required BELCO to provide clean bottled water 

to households with even the slightest presence of NAS-T. R. 6. Because the Court must presume 

that the agency’s action is valid and the EPA has given multiple explanations for their decision, 

the action should not be held as arbitrary or capricious.  

B. The EPA’s decision was neither an abuse of discretion nor contrary to the law.  

 
The EPA’s decision not to require BELCO to provide filtration systems was not an abuse of 

discretion or contrary to the law because the ERA’s use of “clean water” is undefined. “Where 

the agency . . . is interpreting a binding regulation, the agency's interpretation is ‘controlling’ 

unless ‘plainly erroneous or inconsistent with the regulation.’” Bahr, 836 F.3d at 1229 (quoting 

Auer v. Robbins, 519 U.S. 452, 461 (1997)). The agency’s action will only be seen as an abuse of 

discretion if it was contrary to any language in prevailing law. See Id. at 1231. 

In Bahr v. E.P.A, the United States Court of Appeals for the Ninth Circuit held that the 

EPA’s decision was not an abuse of power or contrary to law. Id. The court ruled that the 

decision not to require Arizona to implement the “best” and “most stringent” measures to control 
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airborne particulate matter was not an abuse of discretion because it was not contrary to existing 

law. Id. The court reasoned that because the Clean Air Act (CAA) did not require the state to 

implement the “best” and “most stringent” measures, the EPA was allowed to reasonably 

interpret the statute. Id. at 1232. 

Here, the EPA’s interpretation of “clean water,” allowing low levels of contaminants, is 

not contrary to the ERA or other existing law. The ERA’s main intent is protecting people from 

the harms of human caused pollutants in the air and water. S. A02137, Assemb. A10377, 113th 

Sess. (N.U. 2020).  As there are only harmless levels of NAS-T (under 10ppb) detected in only 

45% of the wells in Fartown, the EPA’s decision not to require filtration systems does not 

contradict the ERA’s intent. R. 7. These low levels of NAS-T have been proven to be non-toxic 

when under 10ppb. R. 3. Having this in mind, the EPA’s interpretation of “clean water” 

coincides with the ERA’s intent, as water with levels of NAS-T under 10ppb is not harmful to 

humans. Additionally, the legislative history makes clear that the word “clean” “doesn’t mean 

that the water is free of any or all substances besides H2O.” S. A02137, Assemb. A10377, 113th 

Sess. (N.U. 2020). As long as the substances in the water are not harmful, the water is deemed 

“clean” under the explanation given during testimony in favor of the ERA. Id. Therefore, the 

harmless levels of NAS-T in Fartown wells does not make the water unclean, and the EPA’s 

decision not to require filtration systems is not contrary to the intent, language, or purpose of the 

ERA.  

Further, interpreting “clean water” as water free of all contaminants would contradict the 

Clean Water Act, which would invalidate numerous permits given under this law. Because the 

CWA along with other federal schemes allow for “safe” levels of contaminants in water, 

interpreting “clean water” as being entirely free of other substances would contradict established 
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federal laws and regulations. Additionally, like the statutes in Bahr, the ERA itself does not 

define the word “clean,” and therefore, the EPA should have discretion to interpret the word by 

following precedent. As “clean” interpreted under the CWA allows certain amounts of 

contaminants in water, the EPA is correct in interpreting “clean” the same way under the ERA, 

where there is no definition given.  

Finally, no matter how “clean water” is interpreted, the EPA has already addressed the 

issue of detectable contaminants in the Fartown wells by providing bottled water to households 

contaminated with NAS-T levels above 5ppb. R. 6.  Even if the EPA were to interpret “clean 

water” as water with no contaminants, the agency has already implemented a solution to this 

issue. By requiring BELCO to provide bottled water to households with detectable amounts of 

NAS-T, the UAO is still not contradictory of the ERA because it provides clean water to the 

affected public. Whether “clean water” is interpreted as allowing some contaminants or not, the 

EPA is still in compliance with the ERA and other federal laws.  

 As described above, the decision of the EPA not to require BELCO to install filtration 

systems was not an abuse of discretion because it does not contradict the ERA or other laws. 

Considering this factor together with the EPA’s clear explanation of the decision, the EPA’s 

action was not arbitrary, capricious, or contrary to law. Accordingly, this Court should hold that 

the district court erred in denying the EPA summary judgment and reverse the decision. 

IV. This Court should affirm the district court’s decision to retain jurisdiction over 

FAWS’ remaining state tort claims. 

 
The district court did not err in retaining pendent jurisdiction after the federal claims were 

resolved because both claims come from the same nucleus of operative facts and do not strain 

judicial economy, convenience, or fairness to litigants. Although the “power need not be exercised 

in every case,” United Mine Workers of America v. Gibbs, 383 U.S. 715, 726 (1966), the federal 
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statute of pendent jurisdiction provides that, “in any civil action of which the district courts have 

original jurisdiction, the district courts shall have supplemental jurisdiction over all other claims 

that are so related to claims in the action within such original jurisdiction that they form part of the 

same case or controversy,” 28 U.S.C. § 1367(a). Pendent jurisdiction is construed as a doctrine of 

flexibility giving the courts discretion to handle pendent claims fairly based on certain concerns 

and values. Carnegie-Mellon Unv. v. Cohill, 484 U.S. 343, 350 (1988). 

When deciding whether to exercise pendent jurisdiction, a federal court must (1) determine 

if the claims form part of the same case or controversy, §1367(a), and (2) weigh factors of judicial 

economy, convenience, fairness to litigants, and comity, Gibbs, 383 U.S. at 726. As it is undisputed 

whether the district court had original jurisdiction based on federal question of the CERCLA and 

ARAR claims, R. 7, this Court will only review the question of whether retention of supplemental 

jurisdiction over the state law claims under an abuse of discretion standard, Parker v. Scrap Metal 

Processors, Inc., 468 F.3d 733, 738 (11th Cir. 2006). 

A. The basis of the federal claims and the state tort claims both arise from the 

contamination of the Sandstone Aquifer with NAS-T leaked from the BELCO 

facility such that they would be expected to be tried together. 

 
This Court should retain jurisdiction over FAWS’ state negligence and nuisance claims 

because they form part of the same controversy as the CERCLA and ARAR federal claims. For 

the federal and state claims to form part of the same controversy, the claims must arise from “a 

common nucleus of operative facts” such that they would be expected to be tried in one judicial 

proceeding. Gibbs, 383 U.S. at 725. Therefore, federal courts are allowed to exercise pendent 

jurisdiction over state claims that share the same or similar evidence as the federal claims. L.A. 

Draper and Son v. Wheelabrator-Frye, Inc., 735 F.2d 414, 427 (11th Cir. 1984). To find if the 

claims derive from the same evidence, the court must consider the claims without regard to their 
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federal or state character and determine whether the claims would ordinarily be tried in one 

proceeding. Gibbs, 383 U.S. at 725. Generally, courts find “that federal environmental and state 

nuisance claims derive from a common nucleus of operative facts and the plaintiff would ordinarily 

be expected to try them all in one proceeding.” Parker, 468 F.3d at 747. More specifically, courts 

have held that the exercise of supplemental jurisdiction in RCRA and CERCLA claims is favored. 

Id. at 746. 

In Parker v. Scrap Metal Processors, the Court of Appeals for the Eleventh Circuit ruled 

that the district court’s denial of supplemental jurisdiction after resolving the federal claims was 

improper. Id. at 747. The court held that retention of supplemental jurisdiction was proper over a 

damages trial for state law claims of negligence and nuisance due to the connection with federal 

claims arising from the Clean Water Act (CWA) and the Resource Conservation and Recovery 

Act (RCRA). Id. at 737. The court relied on precedent that federal environmental claims that are 

tried with state nuisance and negligence claims are typically held to come from the same nucleus 

of operative facts. Id. at 747. Additionally, the court reasoned that because the state law claims, 

the federal claims, and the damages stemming from these claims all arose from the same acts of 

the junkyard adjacent to the plaintiff’s property, all the claims, including the state law damage 

determination, would be expected to be tried together. Id. 

Similarly, in State of N.Y. v. Shore Realty Corp., the Court of Appeals for the Second 

Circuit held that supplemental jurisdiction was proper when the plaintiff brought a state nuisance 

claim in conjunction with a federal CERCLA claim. State of N.Y. v. Shore Realty Corp., 759 F.2d 

1032, 1050 (2d Cir. 1985). The court reasoned that the “state public nuisance claim for abatement 

and the CERCLA claims clearly ‘derive from a common nucleus of operative fact’” because both 
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claims are seeking the same resolution for the same wrongdoing. Id. Based on this reasoning, the 

court ruled that these claims would be expected to be tried together. Id.  

In the case at hand, the CERCLA claims and the state tort claims form part of the same 

controversy as they stem from the same nucleus of operative fact. Like in the claims in both Parker 

and Shore Realty, the federal claim and state tort claims in this case both derive from the fact that 

BELCO inadvertently contaminated the Sandstone Aquifer with NAS-T. R. 3. First, FAWS is 

suing BELCO under the federal claims of CERCLA for reimbursement for testing the groundwater 

potentially contaminated by NAS-T. R. 7. Similarly, FAWS is also suing BELCO under the state 

tort claims of negligence and private nuisance to claim damages for the harm caused by the leak 

of NAS-T into groundwater. R. 7. Just as the claims in both Parker and Shore Realty, these claims 

both arise from the same set of facts, the leak of NAS-T, and both claims seek a similar resolution, 

payment for testing for the potentially harmful leaked NAS-T and payment for the actual harm 

done by the leak of NAS-T. R. 7. 

Second, looking at both the CERCLA and tort claims together without regarding them as 

either state or federal claims, the evidence that will be used for both claims is the same. As 

explained above, both claims will use the evidence of the leaked NAS-T from the BELCO facility 

as well as evidence from both FAWS’s and the EPA’s testing of the water. R. 7. For both claims 

to prevail, this evidence must be presented during trial. As both claims will be using the same 

evidence and facts, in the ordinary course of proceedings, both claims would be expected to be 

tried together. 

Finally, like the court in Parker, this Court should follow the precedent of other circuit 

courts by acknowledging that federal environmental claims and state nuisance claims are usually 

expected to be tried together as they share a common nucleus of facts. This Court should follow 
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this precedent because the case at hand matches the precedent’s description almost exactly. The 

CERCLA claims are indisputably federal claims and FAWS’s state claims are that of negligence 

and private nuisance. Although precedent does not mention state negligence claims, in the case at 

hand, the negligence claim stands hand in hand with the nuisance claim as they, again, both stem 

from the leak of NAS-T and will follow a similar course of analysis. Additionally, the negligence 

and nuisance claims are expected to be tried with the CERCLA claims because precedent 

specifically supports the exercise of supplemental jurisdiction over state claims brought with 

CERCLA claims. Moreover, FAWS expressly stated in its complaint that the state tort claims 

and the CERCLA claims are “closely related.” R. 7. Considering both the evidence and court 

precedent, it is evident that both the FAWS’s state tort claims and the FAWS’s CERCLA claims 

derive from the same nucleus of fact such that they are expected to be tried together.  

B. The state tort claims of negligence and nuisance do not fulfill any statutory 

reasons listed for declining supplemental jurisdiction.   

 
The federal statute for pendent jurisdiction encompasses the balancing of judicial economy, 

convenience, fairness to litigators, and comity by listing four reasons that allow federal courts to 

decline the exercise jurisdiction over state claims. Chicago v. International College of Surgeons, 

522 U.S. 156, 173 (1997). 28 U.S.C. Section 1367(b) states that a federal court may decline 

jurisdiction over state claims when: “(1) the claim raises a novel or complex issue of State law, (2) 

the claim substantially predominates over the claim or claims over which the district court has 

original jurisdiction, (3) the district court has dismissed all claims over which it has original 

jurisdiction, or, (4) in exceptional circumstances, there are other compelling reasons for declining 

jurisdiction,” 28 U.S.C § 1367(b). 

1. FAWS’s state negligence and nuisance claims do not raise novel or complex issues of 

state law. 
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The negligence and nuisance claims asserted by FAWS do not raise new or unusual 

concepts of state law. Though a federal court may decline exercise of supplemental jurisdiction 

when a state claim raises complex issues that would “disrupt state efforts to establish a coherent 

policy with respect to a matter of substantial public concern,” MediGrow, LLC v. Natalie M. 

LaPreade Medical Cannabis Comm., 487 F. Supp. 3d 364, 376 (D. Md. 2020), in most cases, state 

tort claims have not been seen as novel or complex state issues, Parker, 468 F.3d at 744. More 

specifically, “negligence, nuisance, and property damage claims” have not been held as complex 

or novel issues of state law. Parker, 468 F.3d at 744. 

In Myers v. Richland County, the district court for the Southwest Division of North Dakota 

exercised supplemental jurisdiction over the plaintiff’s state law claims of breach of contract, 

defamation, and intentional infliction of emotional distress. Myers v. Richland County, 288 F. 

Supp. 2d 1013, 1018 (D. N.D. 2003). The court reasoned that the tort claims asserted were “run of 

the mill claims” which allowed the district court to retain supplemental jurisdiction after the federal 

dispute was resolved. Id. 

Contrasting Myers, In MediGrow, LLC v. Natalie M. Laprade Medical Cannabis Comm., 

the district court of Maryland exercised its discretion to dismiss the plaintiff’s remaining state 

claims concerning the distribution of medical marijuana. MediGrow, 487 F. Supp. 3d at 376. The 

court ruled that this claim raised novel state issues that were of great interest to the public and state 

of Maryland because it concerned a brand-new state regulatory law about safely distributing 

marijuana. Id. The court also reasoned that the federal courts have no interest in these state claims 

because they directly contradict federal law that prohibits the use and distribution of marijuana. 

Id. 
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Here, FAWS’s state tort claims of negligence, nuisance, and request for relief against 

BELCO do not raise novel or complex issues of state law. Like the plaintiff’s claims in Myers, 

FAWS’s tort claims are “run of the mill” and fit into the same category as the torts of defamation 

and intentional infliction of emotional distress seen in Myers. Additionally, and unlike the 

plaintiff’s claims in MediGrow, the tort claims in this case do not raise issues that the state of New 

Union or the public of New Union would have a high interest in. These claims are set, well 

developed state issues that courts deal with regularly and would not have an impact on state policy 

or regulatory issues such as the claim seen in MediGrow. Moreover, the claims in this case do not 

contradict federal law which would allow the court to decline supplemental jurisdiction. As stated 

above, the claims of negligence and nuisance have not traditionally been seen as complex or novel 

issues, and therefore, this Court should not decline jurisdiction based on this factor. 

2. The state torts claims do not predominate over the federal claims because FAWS’s 

federal claims make up the majority of the case at hand. 

 

FAWS’s state tort claims do not predominate over the federal claims because the state 

claims do not outweigh the CERCLA and other federal claims. “A federal court will find 

substantial predominance when it appears that a state claim constitutes the real body of a case, to 

which the federal claim is only an appendage.” Parker, 468 F.3d at 744 (quoting McNerny v 

Nebraska Public Power Dist., 309 F. Supp. 2d 1109, 1117-18 (D. Neb. 2004)). 

In United Mine Workers of America v. Gibbs, the Supreme Court held that the retention of 

supplemental jurisdiction was proper based on a balancing of judicial economy, convenience, 

fairness to litigators, and comity. Gibbs, 383 U.S. at 726. The Court ruled that the state claim did 

not predominate over the federal claim to give rise to dismissal of the claim. Id. at 728. The court 

reasoned that even though the federal claim failed, it did not play such a minor role that gave the 

effect that only the state claim was tried. Id. 
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In the case at hand, the state tort claims do not predominate the federal claims based solely 

on the amount of each federal and state claims. Unlike the claims in Gibbs, which was one federal 

claim compared to one state claim, this case involves multiple federal claims involving CERCLA 

and only two state tort claims. R. 7. Here, FAWS brought a federal claim under CERCLA for 

reimbursement, another federal claim under CERCLA questioning if the ERA was an ARAR, and 

a federal claim questioning whether the EPA’s application of the ERA as an ARAR was arbitrary 

and capricious. R. 7. These are three complicated, exemplified by this brief, federal claims. 

Following the reasoning in Gibbs, which held that even a one-on-one comparison of claims can 

allow retention of pendent jurisdiction, these three complicated federal claims far outweigh the 

two state tort claims brought in this case. Even though the district court granted summary judgment 

on the federal claims, R. 15, the claims still played a major role in the case which did not allow 

the state claims to predominate over the federal. 

3. Even though the federal claims were resolved, supplemental jurisdiction was properly 

retained because of the amount of time, money, and effort spent on the proceeding. 

 

The Court should allow the district court to retain jurisdiction over the state claims because 

of the time, money, and effort spent by the district court during extensive pretrial proceedings. 

Although the statute calls for the court to consider whether the claims that the court has original 

jurisdiction over have been dismissed, state claims are not always required to be dismissed when 

all the federal claims are. Cohill, 484 U.S. at 350 n. 7. Retaining jurisdiction over state claims 

where all federal claims have been dismissed has been found proper if the dismissal of federal 

claims occurs “after there has been substantial expenditure in time, effort, and money in preparing 

the dependent claims.” Nowak v. Ironworkers Local 6 Pension Fund, 81 F.3d 1182, 1192 (2d Cir. 

1996) (quoting Purgess v. Sharrock, 33 F.3d 134, 138 (2d Cir. 1994)). Additionally, if extensive 

pretrial proceedings have occurred, such as the completion of discovery or readiness for trial, 
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judicial economy and convenience call for the retention of pendent jurisdiction. Raucci v. Town of 

Rotterdam, 902 F.2d 1050,1055 (2d Cir. 1990). 

         In Raucci v. Town of Rotterdam, the Court of Appeals for the Second Circuit held that 

supplemental jurisdiction was properly exercised over a state negligence claim after the district 

court granted summary judgment on the federal issue. Raucci, 902 F.2d at 1055. The court ruled 

that pendent jurisdiction was proper because the court was familiar with the state law issues from 

summary judgment motions and because the claims were in late stages of proceedings. Id. 

Additionally, the court reasoned that extensive proceedings had already taken place and dismissing 

the state claim would have wasted judicial resources. Id. 

         The case at hand shares very similar facts with Raucci, and therefore should also share a 

very similar outcome. Like the procedural stage of the claim in Raucci, the procedural stage in the 

case at hand is far along. All the parties of this case have completed discovery, R. 8, and the district 

court has already spent time and money getting to know the complicated claims and facts of this 

case, R. 15. Additionally, proceedings and trial for the state tort claims would be much more 

efficient if the same court retained jurisdiction, as the court already knows the facts and intricacies 

of the case. R. 15. Based on this factor, the Court should allow the district court to retain pendent 

jurisdiction over the state claims. 

4. In light of the judicial economy, convenience, fairness, and comity of the case, there are 

no other exceptional circumstances to decline supplemental jurisdiction. 

 

Considering the judicial economy, convenience, fairness to litigant, and comity, there are 

no compelling reasons to decline jurisdiction over the state claims. This fourth factor considers 

any other aspects of judicial economy, convenience, fairness to litigants, and comity that may 

allow the denial of supplemental jurisdiction. Parker, 468 F.3d at 745. Although other aspects are 
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considered, “[a]pprehension of being reversed on appeal is not a valid reason to dismiss a case for 

lack of subject matter jurisdiction.” Id. at 746. 

In Parker, the Court of Appeals for the Eleventh Circuit held that the district court 

improperly declined pendent jurisdiction based on exceptional circumstances. See id. at 746. The 

court ruled that the district court’s reasoning of not wanting to make a mistake on state law was 

not an exceptional circumstance allowing for the court to deny pendent jurisdiction. Id. at 745-46. 

The court reasoned that supplemental jurisdiction’s aim is to avoid multiple litigations of the same 

claim and having a state court rehash claims that have already been heard in federal court is more 

likely to lead to multiple litigations than the mere possibility of a future reversal. Id. at 746. 

In the case at hand, there are no exceptional circumstances that would call for the court to 

deny supplemental jurisdiction. There is a slight chance that the remedial measures of the state 

claims could interfere with the decisions from the BELCO Action, R. 15, but even if they do, the 

federal court would be best equipped with the knowledge of these claims to handle the outcome. 

As seen in Parker, the fear of making a mistake of state law is also not an exceptional reason to 

deny pendent jurisdiction. The ruling in Parker bars this Court from denying supplemental 

jurisdiction based on a fear that the state torts claims will either be substantially altered or will 

substantially alter the other decisions made in this case. Other than the small chance of interference 

with the federal claims and outcomes, there are no other circumstances that would be outside of 

the scope of the other factors listed in the statute to allow the denial of supplemental jurisdiction. 

As explained above, there is no reason to deny supplemental jurisdiction because of novel 

issues of state law, predominating state claims, dismissal of all federal claims, or other exceptional 

circumstances. Viewing these statutory factors along with the fact that these claims arise from the 
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same evidence such that they would be expected to be tried in one proceeding, this Court should 

affirm the district court’s decision to retain jurisdiction over the state claims. 

CONCLUSION 

 

For the foregoing reasons, this Court should affirm the district court’s grant of summary 

judgement in favor of BELCO with respect to reimbursement of FAWS’s expenses in testing; in 

favor of EPA with respect to its determination to reopen the Consent Decree and issue the UAO; 

and denial of FAWS’ motion to dismiss the remaining state law claims. In the alternative, this 

Court should reverse the district court’s vacating of the EP’s decision not to require installation of 

CleanStripping technology in Fartown wells. 
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