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JURISDICTIONAL STATEMENT 
 

The United States District Court for the District of New Union entered summary judgment 

in consolidated cases 17-CV-1234 and 21-CV-1776 on June 1, 2022. The district court exercised 

original jurisdiction over the CERCLA claims under 28 U.S.C. § 1331, and supplemental 

jurisdiction over the associated state law claims under 28 U.S.C. § 1367. The United States Court 

of Appeals for the Twelfth Circuit has jurisdiction over this appeal under 28 U.S.C. § 1291, which 

provides courts of appeals with jurisdiction over appeals from final decisions of the district courts. 

Grants of summary judgment are final. Bullard v. Blue Hills Bank, 575 U.S. 496, 506 (2015). This 

is an appeal from a final decision disposing of all parties’ claims. 

STATEMENT OF ISSUES PRESENTED 
 
I.  Whether CERCLA authorizes reimbursement for a private party’s expenses when the 

expenses are not connected to cleanup actions and EPA has completed its own 

investigation?  

II.  Whether EPA correctly determined New Union’s Environmental Rights Amendment 

creates an Applicable or Relevant and Appropriate Requirement (ARAR) when it creates a 

fundamental right beyond protections afforded by existing regulations? 

III.  Whether EPA’s decision not to require the installation of filtration systems for all Fartown 

wells, including those with non-harmful levels of NAS-T, was arbitrary, capricious, or 

contrary to law? 

IV.  Whether, after dismissing all federal claims, a district court may exercise supplemental 

jurisdiction over state law claims when the case contains intricate facts tied to federal policy 

but presents no novel or complex issues of state law? 
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STATEMENT OF THE CASE 
 

A. The Comprehensive Environmental Response, Compensation, and Liability Act 
(CERCLA)  
 
Congress passed the Comprehensive Environmental Response, Compensation, and 

Liability Act (“CERCLA”) in 1980 to promote “the timely cleanup of hazardous waste sites” and 

to ensure cleanup costs are borne by culpable parties. Burlington Northern and Santa Fe Ry. Co. 

v. United States, 556 U.S. 599, 602 (2009). If EPA determines under CERCLA that a response 

action is needed at a hazardous waste site, it must publish a proposed remedial action plan (“RAP”) 

and provide an opportunity for comment. 42 U.S.C. § 9617. EPA then issues a Record of Decision 

(“ROD”) setting forth the remedy selected for the site. Id.  

Under CERCLA section 121, the remedial actions required by the ROD must attain (or 

waive) all applicable federal standards and any stricter state requirements. 42 U.S.C. § 9621(d). 

Together, these federal and state standards are known as ARARs, or applicable or relevant and 

appropriate requirements. Id. A state environmental standard constitutes a state ARAR to which 

the remedy must comply if it is: (1) properly promulgated, (2) more stringent than federal 

standards, (3) legally applicable or relevant and appropriate, and (4) timely identified. United 

States v. Akzo Coating of Am., 949 F.2d 1409, 1440 (6th Cir. 1991). 

In implementing its RAP, EPA may undertake a response measure on its own, which may 

include removal and/or remedial action, and then sue potentially responsible parties (“PRPs”) for 

reimbursement. 42 U.S.C. § 9604. Next, EPA may issue an administrative order directing PRPs to 

implement removal or remedial action, 42 U.S.C. § 9606, or apply to the district court for an 

injunction to compel PRPs to clean up or abate an actual or threatened release of hazardous 

substances from a facility. Id. Finally, EPA may enter into an agreement with PRPs to perform a 

response action, 42 U.S.C. § 9622.  
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 CERCLA further provides that PRPs can be liable to private parties who are not PRPs for 

response costs incurred by those private parties. See 42 U.S.C. § 9607(a)(4)(B). A plaintiff seeking 

recovery of such costs must prove: (1) the site in question is a “facility” as defined by CERCLA; 

(2) the defendant is a PRP; (3) there has been a release or there is a threatened release of hazardous 

substances; (4) the plaintiff incurred costs in response to the release or threatened release. 

Sycamore Indus. Park Assocs. v. Ericsson, Inc. 546 F.3d 847, 850 (7th Cir. 2008). Non-

governmental plaintiffs must show that relevant costs were, under CERCLA, “necessary and 

consistent with the National Contingency Plan.” City of Colton v. Am. Promotional Events, Inc., 

614 F.3d 998, 1002-03 (9th Cir. 2010).  

B. NAS-T Contamination in the Sandstone Aquifer 
 
From 1973 to 1998, Better Living Corporation (“BELCO”) operated a factory (“the 

facility”) in Centerburg where it manufactured Nitro-Acetate Titanium (“NAS-T”) as an ingredient 

in its patented “LockSeal” technology. Id. at 1-2.  A variety medical studies identified NAS-T as 

a possible human carcinogen, but due to its limited use, the only regulation of the chemical is 

EPA’s Health Advisory Level (“HAL”) set at 10 parts per billion (“ppb”). Id. at 3.  This level was 

set with a significant margin of error to ensure that at 10ppb NAS-T is non-harmful. Notably, all 

parties agree that water may have a “sour” or “stale” smell in water at levels above 5 ppb. R. at 3 

Starting in 2013, Centerburg citizens began to complain that their water smelled “sour.” 

Id. at 3. In January of 2015, Centerburg’s Department of Health (“DOH”) identified dangerously 

high levels of NAS-T at between 45 and 60 ppb. Id. at 3. BELCO agreed to provide bottled 

drinking water to Centerburg residents and, alongside EPA, began an investigation to determine 

the cause and extent of the NAS-T contamination. Id. at 3. BELCO discovered sporadic spills 
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originating from its Facility caused a plume of NAS-T in the Sandstone aquifer (“the aquifer”), 

from which Centerburg draws its drinking water. Id. at 3.   

BELCO installed three lines of monitoring wells between Centerburg and Fartown, a town 

of five hundred residents two miles south of Centerburg. Id. at 4. BELCO determined that the 

plume ended half a mile north of Fartown based on the absence of detectable NAS-T in monitoring 

wells at this location. Based on these results, BELCO’s remedial investigation and feasibility study 

(“RI/FS”) recommended a remediation plan that included the installation of “CleanStripping” 

water filtration systems in Centerburg’s water distribution facilities but not remediation of the 

NAS-T plume in the aquifer because BELCO determined it was financially unfeasible. Id. at 4. 

Relying on BELCO’s RI/FS and public comments, EPA selected a cleanup plan for the 

facility in its ROD. Id. On June 30, 2017, EPA and BELCO entered a joint Consent Decree (“CD”). 

Id. The CD required BELCO to (1) install and maintain CleanStripping systems to remove NAS-

T at the CWS public well; (2) excavate soils contaminated with NAS-T around the Site; and (3) 

conduct monthly sampling using monitoring wells. Id. However, the CD required no further 

remediation of the plume. Id. The district court approved the CD on August 28, 2017. Id.  

BELCO installed CleanStripping on CWS public well in September of 2017 and completed 

the soil excavation in December of 2017. Id at 5. After multiple non-detects in the line of wells 

closest to Fartown, EPA issued a Certificate of Completion (“COC”) to BELCO in September of 

2018. Id. However, by 2018, some Fartown residents had begun to complain that their water, 

pumped through private drinking wells, smelled sour. Id. In May 2019, a group a Fartown residents 

asked EPA to order BELCO to conduct further testing after the New Union Department of Health 

failed to detect NAS-T in five wells. Id. When EPA declined, a group of Fartownians formed the 

Fartown Association for Water Safety (“FAWS”) and paid Central Labs $21,500 to take three 
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samples from seventy-five private wells in Fartown. Id. The results varied. Of 225 samples, 120 

showed no detectable levels of NAS-T, 51 showed concentrations of 1 to 4 ppb, and 54 had 

detections of NAS-T in the 5 to 8 ppb range. Id.  

Citing these results, FAWS asked EPA to reopen the CD, which explicitly authorizes such 

a step if (a) new information previously unknown or unavailable to EPA is revealed showing the 

plan is no longer protective of human health and the environment, or (b) new, more stringent 

regulatory standards exceed those relied upon by the CD. Id. at 4. EPA declined, citing the low 

levels of NAS-T and the limited reopener provisions in the CD. Id. at 5. However, on November 

3, 2020, New Union enacted the Environmental Rights Amendment (“ERA”), which guarantees 

“a fundamental right to clean air and clean water and to a healthful environment free from 

contaminants and pollutants caused by humans.” Id.; N.U. CONST. art. I, § 7.  

On March 20, 2021, after consultation with New Union’s Department of Natural 

Resources, EPA determined the ERA to be a change in the regulatory standards and reopened the 

CD. Id. at 6. EPA cited the Central Lab results, the fact that Fartown is an environmental justice 

community, the possibility of carcinogenic effects, and the presence of odors from NAS-T. Id. 

EPA then ordered BELCO to sample private wells in Fartown, supply bottled water to Fartownians 

with wells testing positive for NAS-T, and continue monitoring of the wells. Id. at 6. BELCO 

rejected these demands, arguing that EPA incorrectly identified the ERA as an ARAR and thus 

had no authority to reopen the CD. Id. After negotiations failed, EPA issued a Unilateral 

Administrative Order (“UAO”) directing BELCO to conduct the demanded response actions. Id. 

In the UAO, EPA directed BELCO to (1) sample fifty Fartown wells chosen by EPA every 

month, (2) supply bottled water to households with wells testing between 5ppb and 10ppb until 

the level of NAS-T reaches 4ppb, and (3) install CleanStripping systems on wells with NAS-T 
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levels above the HAL, 10ppb. Id. These response actions fell short of those requested by FAWS, 

specifically that EPA order BELCO to install CleanStripping systems on every well testing 

positive for NAS-T or otherwise take action to remove NAS-T from the water supply entirely. Id. 

at 7. On July 7, 2021, EPA began supplying bottled water to Fartown households with NAS-T 

levels above 5ppb and monitoring those wells through monthly sampling. Id.  

C. Proceedings Below 
 
On August 2, 2021, EPA filed a motion (“the BELCO action”) seeking to recover costs 

incurred in Fartown and for penalties related to BELCO’s violation of the UAO. Id. at 7.  BELCO 

answered, again asserting its argument that because the ERA cannot properly be considered an 

ARAR, EPA did not have the right to reopen the CD, and the UAO therefore lacked any legal 

foundation. Id. On August 30, 2021, hoping to assert a claim against EPA for failing to require 

CleanStripping on all Fartown wells with NAS-T, FAWS filed a motion to intervene; the district 

court granted the motion on September 24, 2021. Id.  

Also on August 30, 2021, FAWS filed an action against BELCO. Id. The complaint 

asserted a CERCLA cost recovery claim against BELCO for the $21,500 FAWS spent on testing. 

Id. FAWS also asserted state law claims, claiming that BELCO’s contamination constituted 

negligence and a private nuisance. Id. FAWS asked the district court to order BELCO to: (1) pay 

its response costs; (2) install CleanStripping on private wells that test positive for NAS-T; (3) 

remediate the Sandstone Aquifer; (4) pay damages for the loss of use and enjoyment of their 

property and diminished property values; and (5) pay punitive damages. Id. FAWS indicated that 

it planned to seek dismissal of the state law claims after resolution of the CERCLA claims. Id.  

On December 30, 2021, all parties moved and cross-moved for summary judgment on the 

CERCLA claims. Id. at 8. FAWS moved to dismiss remaining state law claims without prejudice 
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if the CERCLA claims were resolved by summary judgment; EPA and BELCO opposed FAWS’ 

motion to dismiss. Id. The district court granted summary judgment to BELCO on FAWS’ claim 

for the reimbursement of testing expenses. Id.at 10. The court found that EPA incorrectly 

determined that the ERA is an ARAR, ordering BELCO to reimburse EPA for costs and penalties 

related to its refusal to comply with the UAO and to comply with the UAO moving forward. Id. at 

15.  The court granted summary judgment to FAWS on its claim that EPA’s response action in 

Fartown was arbitrary and capricious, vacating the portion of the UAO requiring only bottled water 

rather than CleanStripping systems or another comprehensive remedy. Id. at 14. Finally, the court 

denied Fartown’s motion to dismiss the state law claims. Id. at 15. This appeal followed.  

SUMMARY OF THE ARGUMENT  

The district court properly determined that sampling and testing expenses accrued by 

FAWS are not reimbursable as response costs under CERCLA. The court did not err because 

reimbursable response costs are only those tied to actual cleanup of a contamination and are not 

duplicative of EPA or state agency actions. Young v. United States, 394 F.3d 858, 863 (10th Cir. 

2005). FAWS’ costs were not necessary at the time conducted because EPA had already conducted 

and closed investigation and remediation efforts at the relevant site. Further, FAWS’ testing efforts 

were not tied to actual cleanup, a necessary requirement for reimbursement under CERCLA. Id. 

Next, BELCO challenges EPA’s determination that New Union’s ERA constitutes an 

ARAR that the CD must attain pursuant to CERCLA. For a state standard to qualify as an ARAR, 

it must be (1) properly promulgated, (2) more stringent than federal standards, (3) legally 

applicable or relevant and appropriate, and (4) timely identified. Akzo Coatings of Am., Inc., 949 

F.2d at 1440 (citing 42 U.S.C. § 9621(d)). EPA’s determination the ERA is an ARAR must be 
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given deference “according to its persuasiveness.” See United States v. Mead Corp., 533 U.S. 218, 

219-20 (2001) (citing Skidmore v. Swift & Co., 65 S.Ct. 161 (1944).  

EPA reasonably determined that New Union’s ERA constitutes an applicable or relevant 

appropriate requirement, or ARAR. First, the ERA is generally applicable to all New Union 

residents and creates legally enforceable qualitative standards. Second, the ERA’s provision of a 

fundamental right establishes a more stringent standard than applicable federal law. Finally, the 

ERA is legally applicable to NAS-T discharge from BELCO’s facility and relevant and appropriate 

to the monitored natural attenuation of the Sandstone Aquifer.  

Third, EPA’s choice not to mandate the installation of CleanStripping on every Fartown 

well with any trace of NAS-T was not arbitrary and capricious. This standard of review is highly 

deferential. A decision must be upheld if it is the product of reasoned decision making. Here, EPA 

reasonably determined that New Union’s ERA does not require comprehensive remedies to 

completely eliminate NAS-T from all wells in Fartown when levels do not correlate to a 

perceptible odor or a threat to resident’s health.  

FAWS’ request was based on an overbroad reading of the ERA.  The terms “clean” and 

“free from… contaminants” are broad. Other jurisdictions’ highest courts rely on legislative 

history to determine the scope of their environmental rights amendments. Here, “clean” meant 

something that presents a threat to residents. The ERA was also meant to be a gap-filling provision 

that empowers an agency to apply a framework to give peace of mind where something disturbs 

residents’ notions of clean. The ERA empowers EPA to take an action—not the specific action 

FAWS demands. EPA’s choice to give Fartown residents water bottles when a well has between 

5ppb and 10ppb of NAS-T, engage in continued monitoring, and install CleanStripping where 

NAS-T levels exceed the HAL was the product of reasoned decision making. 
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Finally, the district court properly exercised its discretion by retaining supplemental 

jurisdiction over FAWS’ remaining state law tort claims after all federal claims were dismissed. 

When deciding whether to retain supplemental jurisdiction over state law claims, district courts 

should consider statutory factors such as whether the state claims present novel or complex issues 

of state law in conjunction with common law concerns for judicial economy, convenience, and 

fairness to parties. Mendoza v. Murphy, 532 F.3d 344, 346 (5th Cir. 2008). Here, the court had a 

reasonable basis for deciding justice that further proceedings in federal court better served justice 

than dismissal because concerns for judicial economy, convenience, and fairness all support the 

decision to retain the case. Further, FAWS fails to present sufficient evidence that any novel or 

complex issues of state law exist to outweigh common law concerns. 

ARGUMENT 
 

I. FAWS’ testing costs are not recoverable “response costs” under CERCLA because 
they were duplicative of EPA’s remediation efforts, not “necessary” for purposes of 
CERCLA, and not tied to actual cleanup efforts 

 
 The district court properly held that the testing costs incurred by FAWS are not 

reimbursable as response costs under CERCLA. Congress intended CERCLA to promote “the 

timely cleanup of hazardous waste sites” and ensure cleanup costs are borne by culpable parties. 

Burlington Northern and Santa Fe Ry. Co., 556 U.S. at 602. See also Young, 394 F.3d at 862 

(identifying the twin aims of CERCLA). However, CERCLA is not to be used as a vehicle for 

toxic tort claims. Young, 294 F.3d at 862. Thus, for costs to be reimbursable, a plaintiff must prove 

that they were necessary under CERCLA and consistent with the NCP. Id. at 863 (citing United 

States v. Hardage, 982 F.2d 1436, 1447 (10th Cir. 1992)). Response costs are necessary under 

CERCLA when they are tied to “‘investigating and remedying’” the effects of a hazardous 

release— not simply identifying a substance’s presence. Id. at 863 (quoting County Line Inv. Co. 
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v. Tinney, 933 F.2d 1508, 1512 n.7 (10th Cir. 1991); Id. (“A response cost must be ‘necessary to 

the containment and cleanup of hazardous releases.’”). In reviewing a district court’s statutory 

interpretations regarding response costs under CERCLA Federal Circuit Courts of Appeal employ 

a de novo standard of review but give deference to a district court’s factual determinations. 

Gussack Realty Co. v. Xerox Corp., 224 F.3d 85, 91 (2d Cir. 2000).  

         Here, FAWS’ testing costs lacked a necessary nexus to cleanup of NAS-T to be recoverable 

under CERCLA. Response costs under CERCLA are defined as those that are related to actions of 

“removal” and “remedial action.” Id. at 92. Compensable costs do not include expenses incurred 

solely for the benefit of the private party unless they “‘significantly benefited the entire cleanup 

effort.’” Id. (quoting Key Tronic Corp., 511 U.S. 808, 820 (1994)). FAWS’ testing led to no 

remedial actions on their part and did not contribute significantly to an overall cleanup effort. 

FAWS’ testing was nothing more than an independent, probative effort to identify low levels of a 

substance at a site where EPA had already completed a remediation scheme. 

Allowing private parties like FAWS to conduct unnecessary and exploratory testing efforts 

and earn reimbursement under CERCLA would frustrate the statute’s purpose and inhibit EPA’s 

authority to conduct effective environmental response schemes. The Supreme Court makes clear 

that Congress intended CERCLA’s scope of liability to “be determined from traditional and 

evolving principles of common law.’” Burlington Northern, 556 U.S. at 613. Because FAWS’ 

testing was duplicative of EPA’s actions and no site cleanup expenses were incurred, FAWS’ costs 

are not necessary response costs for purposes of recovery under CERCLA. For these reasons, the 

district court properly decided that FAWS cannot earn reimbursement for its investigatory costs. 

A. FAWS’ costs were not reimbursable because its actions were duplicative of EPA’s 
remediation efforts and were not “necessary” under statutory interpretations of 
CERCLA. 
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1. Duplicative remediation costs are not recoverable. 
 

First, FAWS’ testing costs are not “response costs” under CERCLA because they were 

duplicative at the time testing occurred. When FAWS hired Central Labs to test its wells, EPA had 

already organized, conducted, and completed a remediation scheme through BELCO at the 

contamination site. To be necessary, response efforts cannot be duplicative of the EPA’s actions 

in responding to release of the substances in question. United States v. Iron Mountain Mines, Inc., 

987 F.Supp. 1263, 1272 (E.D. Ca. 1997). Generally, costs incurred by a private party after the EPA 

has initiated its own investigation are duplicative and not recoverable. United States v. Hardage, 

750 F.Supp. 1460, 1511-17 (W.D. Okla. 1990), aff’d, 982 F.2d 1436, 1447-48 (10th Cir. 1992). 

Importantly, the party seeking recovery for response costs must demonstrate the costs were 

necessary and consistent with the National Contingency Plan. Hardage, 982 F.2d at 1447.  

In United States v. Iron Mountain Mines, Inc., the court stressed the necessity for plaintiffs 

seeking CERCLA recovery to rebut a general presumption that “‘investigative costs incurred by a 

private party after the EPA has initiated a remedial investigation, unless authorized by EPA, “are 

not…necessary because they are ‘duplicative’ of [EPA’s work].” 987 F.Supp. at 1272 (string 

citations omitted). In that case, plaintiffs submitted a letter from an EPA executive expressing clear 

interest that the agency would be interested in their data collection, and that it may be helpful to 

EPA going forward. Id. Still, this was not enough for the plaintiff to overcome the burden to prove 

their actions were not duplicative, given that plaintiff’s actions commenced after EPA completed 

its remedial steps. Id. The EPA’s interest in using the plaintiff’s information in the future could 

not prove that the plaintiff’s monitoring and investigative efforts were necessary to the cleanup of 

the Mountain Mines site. Id. (emphasis added). Therefore, the court held that the plaintiffs failed 

to prove their response efforts were necessary and not duplicative of EPA’s previous actions. Id. 
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         Here, FAWS bears the same burden of demonstrating that its investigative costs were not 

duplicative of EPA’s prior work. Id. When FAWS made the determination to conduct further 

testing, EPA’s extensive remediation scheme in the area was already closed. Pursuant to BELCO’s 

Consent Decree, testing showed NAS-T’s plume stopped short of Fartown. DOH also tested five 

wells in Fartown and found zero traces of the chemical. Contrary to the plaintiff in Iron Mountain 

Mines, EPA did not suggest to FAWS that it would be interested in conducting further 

investigation or testing. In fact, EPA explicitly declined to test Fartown’s wells, citing the DOH’s 

finding of zero traces of NAS-T. FAWS commenced independent testing actions because of their 

disappointment with this objective result. If the plaintiff in Iron Mountain Mines could not meet 

their burden with explicit evidence of EPA’s interest in their testing results, then FAWS must fail 

to meet its burden where the EPA had conducted and completed an extensive remediation scheme 

at the site, expressly declined further action, and FAWS presents no evidence that their actions 

were not duplicative of EPA’s investigation. 

2. CERCLA’s “necessary” requirement frames the proper analysis for 
recoverable response costs. 

 
Without emphasis on the “necessary” requirement of the statute, CERCLA has no defense 

against private parties improving their property and charging the expense of improvement to 

someone else. Young, 394 F.3d at 863 (“The statutory limitation to ‘necessary’ costs of cleaning 

up is important.”); see also G.J. Leasing Co., Inc. v. Union Elec. Co., 54 F.3d 381, 386 (7th Cir. 

1995). In Young, the Tenth Circuit applied the standard test for CERCLA response costs, whether 

such costs were necessary and consistent with the National Contingency Plan and held that 

plaintiffs could not recover costs of responding to hazardous substances released from an adjacent 

superfund site. Id. at 862-64. In that case, plaintiffs incurred close to $240,000 in costs after hiring 

an environmental consulting company to conduct a site investigation and another company to 
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assess the potential risks to humans working on their property. Id. at 861. Plaintiffs subsequently 

abandoned the property and sought reimbursement for their costs from EPA under CERCLA. Id.  

         Here, FAWS argues that its costs were necessary only because the testing resulted in 

detection of NAS-T. But, as the district court expressly stated, the “question of whether FAWS’ 

costs were ‘necessary’ is one of timing.” The appropriate period for examining whether testing 

was necessary under CERCLA is the time of the remediation efforts, not the later period when 

FAWS received results. Allowing FAWS to rely on such retroactive evidence would nullify the 

importance that courts place on CERCLA’s “necessary” requirement. See Id. at 863. Here, as in 

Young, FAWS did nothing to remediate the site. The relevant analysis for CERCLA’s “necessary” 

prong under common law is whether costs were necessary to the cleanup of hazardous releases; 

not whether plaintiffs can provide retroactive evidence that testing detected contaminants. In 

Young, the court held that even if costs incurred by plaintiffs were classic examples of response 

efforts, they could never be deemed “necessary” because they were not tied in any manner to the 

cleanup of hazardous releases. Id. at 864. Thus, the Court must analyze whether FAWS’ actions 

were necessary to the cleanup of hazardous substances, not whether testing detected NAS-T.  

B. CERCLA cannot permit recovery of FAWS testing costs because they were not 
linked to actual cleanup efforts. 

 
When deciding whether a private party’s costs are response costs under CERCLA, courts 

stress the statutory requirement that costs must be necessary and lead to actual cleanup of 

hazardous substances. See Id. at 863. To constitute recoverable response costs, there must be 

evidence that the private party’s response actions were taken to help plan or assist with remediation 

and cleanup efforts at the site. Wilson Road Dev’t Corp. v. Fronabarger Concreters, Inc., 209 

F.Supp.3d 1093, 1114-15 (E.D. Mo. 2016). Actions taken solely to oversee or create another 
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party’s legal obligation to remediate a property are not recoverable without the testing party’s 

direct involvement in cleanup and detoxification efforts. Id. at 1113.  

As in Young, FAWS’ testing costs were not tied to actual cleanup efforts and therefore 

cannot constitute recoverable response costs under CERCLA. As the Tenth Circuit demonstrated, 

even if the costs represent “classic examples” of response efforts to release of hazardous 

substances, they cannot earn reimbursement under CERCLA when they do not cover actual 

remediation efforts. Young, 394 F.3d at 864. There, the court gave value to the fact that plaintiffs 

failed to undertake cleanup efforts themselves prior to seeking coverage for costs under CERCLA. 

Id. Here, likewise, FAWS never undertook remediation efforts prior to petitioning EPA to conduct 

further cleanup and requesting reimbursement for its investigative costs. FAWS argues simply that 

its members had a “right to know” about exposure levels at the time of its testing and thus testing 

was necessary and reasonable. However, such testing is not necessary for the purposes of 

reimbursement under CERCLA, which calls for the testing to be necessary to the actual cleanup 

of hazardous releases. Id. at 863 (emphasis in original).  

Because FAWS’ costs, like those of the plaintiffs in Young, do not demonstrate a nexus to 

actual cleanup efforts, they cannot be considered response costs under CERCLA. In addition, the 

fact here, as in Young, that testing ultimately showed some sign of contaminants cannot make the 

costs necessary response costs under CERCLA in the absence of subsequent cleanup efforts. Id. at 

861. Thus, the district court properly denied FAWS’ claim for reimbursement of $21,500 spent on 

independent testing, an amount well below the $237,273 denied in Young. Id. at 863.  

C. Reimbursing FAWS encourages private parties to seek repayment without taking 
actions to clean sites and inhibits CERCLA’s effectiveness in managing 
environmental response. 
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 While FAWS may still have common law claims against BELCO for its testing costs, it 

cannot recover under CERCLA because doing so would frustrate the statute’s purpose and invite 

private parties to conduct independent testing without taking remedial actions. As stated, 

“CERCLA is not a general vehicle for toxic tort claims.” Id. at 862 (citing Gussack, 224 F.3d at 

91). Rather, “’Congress enacted CERCLA to facilitate the expeditious cleanup of environmental 

contamination caused by hazardous waste releases.’” Id. Overturning the district court and 

allowing FAWS to recover costs under CERCLA encourages private entities to take minimal 

investigative steps in responding to releases of hazardous substances. Such a decision runs contrary 

to Congress’s intent for CERCLA and repudiates established common law doctrine. Id. (noting 

Congress’s intent in creating CERCLA to maximize actual cleanup of polluted sites); see also 

Burlington Northern, 556 U.S. at 613. The district court’s denial of reimbursement after FAWS 

took no remedial action aligns with the common law requirement that private parties engage in 

cleanup and supports congressional intent for CERCLA. For these reasons, this Court should 

affirm the district court’s decision that FAWS’ testing costs are not recoverable under CERCLA. 

II. EPA reasonably determined that New Union’s Environmental Rights Amendment 
establishes an applicable or relevant and appropriate requirement (ARAR) based on 
its consistent and persuasive interpretation of 42 U.S.C. § 9621(d). 

 
CERCLA requires that remedial actions comply with (i) “any standard, requirement, 

criteria, or limitation under any Federal environmental law,” and (ii) “any promulgated standard, 

requirement, criteria, or limitation under a State environmental … law that is more stringent than 

any Federal standard, … is legally applicable to the hazardous substance or pollutant or 

contaminant concerned or is relevant and appropriate under the circumstances.” Akzo Coatings of 

Am., Inc., 949 F.2d 1409 (citing 42 U.S.C. § 9621(d) (emphasis added)). A CERCLA-compliant 

remedial plan must therefore comply with all legally “applicable” or “relevant and appropriate” 
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federal requirements and stricter state requirements. State of Ohio v. U.S. E.P.A., 997 F.2d 1520, 

1526 (D.C. Cir. 1993). In Akzo, the Sixth Circuit condensed the provision to the following: a state 

environmental requirement or standard constitutes a state ARAR to which the remedy must comply 

if it is (1) properly promulgated, (2) more stringent than federal standards, (3) legally applicable 

or relevant and appropriate.1 949 F.2d at 1440. Here, all three factors are satisfied. 

BELCO rejects EPA’s determination that the ERA is an ARAR. However, EPA’s 

determination that the ERA constitutes an ARAR aligns with its interpretation of section 9621(d) 

and its longstanding approach to qualitative environmental standards like those enacted by the 

ERA. EPA’s interpretation of what constitutes an ARAR under CERCLA must be given deference 

“according to its persuasiveness.” See Mead Corp., 533 U.S. at 219-20 (citing Skidmore v. Swift 

& Co., 65 S.Ct. 161 (1944)). The weight accorded to an administrative determination “will depend 

upon the thoroughness evident in its consideration, the validity of its reasoning, its consistency 

with earlier and later pronouncements, and all those factors which give it power to persuade, if 

lacking power to control.” Mead Corp., 533 U.S. at 219. Therefore, this Court should affirm the 

district court’s finding that EPA correctly identified the ERA as an ARAR. 

A. EPA correctly determined that the ERA was properly promulgated. 

The first Akzo factor requires that an ARAR be properly promulgated. CERCLA does not 

define “promulgated,” but the National Contingency Plan interprets the term to refer to “standards 

[that] are of general applicability and are legally enforceable.” State of Ohio, 997 F.2d at 1527 

(citing 40 C.F.R. § 300.400(g)(4)). In State of Ohio, the D.C. Circuit held that this definition 

“clearly meets” the reasonableness requirement of Chevron Step Two. Id. Here, EPA reasonably 

 
1 The Sixth Circuit’s test also requires the ARAR be timely identified, but that issue is not contested here. Therefore, 

that factor is satisfied. 
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applied its consistent interpretation of “promulgated” to determine that the ERA is generally 

applicable and legally enforceable.  

1. The ERA is generally applicable.    

The NCP definition reflects EPA’s aim to differentiate “advisories, guidance, or other non-

binding policies, as well as standards that are not of general application” from laws or rules 

promulgated by state legislatures or agencies that are imposed on all citizens of a particular state. 

Akzo, 949 F.2d at 1440–41 (quoting EPA, Superfund Program; Interim Guidance on Compliance 

with Applicable or Relevant and Appropriate Requirements; Notice of Guidance, 52 Fed.Reg. 

32495, 32498 (Aug. 27, 1987)). In Akzo, for example, the Sixth Circuit found Michigan’s 

groundwater degradation law to be generally applicable because it was enacted by the state 

legislature and its accompanying regulations were developed by state agencies. Id. at 1441. 

Here, the state legislature enacted the provision with the understanding that it did “not 

require further definition in regulation or statute.” ERA Assembly at 6. As the district court noted, 

the amendment is “self-executing,” and, in contrast to Michigan’s law, not dependent on future 

administrative rulemaking.2 A self-executing provision passed by the state legislature, signed by 

the governor, and ratified by a majority of state voters stands in direct contrast to the “advisories, 

guidance, or other non-binding policies” the NCP intended to exclude from ARAR status. 

2. The ERA is legally enforceable.  

For potential state ARARs to be “legally enforceable” they “must be issued in accordance 

with state procedural laws or standards and contain specific enforcement provisions or be 

otherwise enforceable under state law.” 40 C.F.R. §300.400(g)(4) (emphasis added). BELCO 

argues the ERA was not properly promulgated because it enacts a constitutionally vague standard 

 
2 Moreover, according to EPA, “[e]ven if a state has not promulgated implementing regulations, a general goal can be 

an ARAR if it meets the eligibility criteria for state ARARs.” 40 C.F.R. § 300.400(g)(4). 
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and is therefore unenforceable. However, a standard is not constitutionally vague if it is drafted 

“with sufficient definiteness that ordinary people can understand what conduct is prohibited and 

in a manner that does not encourage arbitrary and discriminatory enforcement.” Kolender v. 

Lawson, 461 U.S. 352, 357 (1983).  

The ERA is “sufficiently specific to provide a fair warning that certain kinds of conduct 

are prohibited.” Colten v. Kentucky, 407 U.S. 104, 110 (1972). The amendment guarantees “a 

fundamental right to clean air and clean water and to a healthful environment free from 

contaminants and pollutants caused by humans.” N.U. CONST. art. 1, § 7. This fundamental right 

comes with a necessary corollary: would-be polluters can be held liable for conduct that causes the 

air and water to not be clean or the environment to not be healthful. Under CERCLA, BELCO 

understood its obligation to remediate NAS-T at exposure levels above the HAL. Under the ERA, 

BELCO has fair warning that NAS-T cannot be present at levels that make the water smell sour 

because water that smells sour is not clean. 

Furthermore, the ERA does not encourage arbitrary and discriminatory enforcement. 

According to the legislative history, “clean” as used in the ERA includes objectively clean. See 

Environmental Rights Amendment Assembly Information (2019-2020) (statement of Wright), pg. 

4. Residents of New Union do not need the EPA to determine when their water is not objectively 

clean. And when imperceptible contaminants threaten a healthful environment, New Union’s 

legislature, courts, and administrative agencies can draw from EPA’s expertise to help it “fill the 

gap” precisely as the amendment’s framers envisioned.3 Under the ERA, would-be polluters have 

greater protection from arbitrary enforcement than before the amendment was enacted.  

 
3 See ERA Assembly at 6. “That is to say, if there is any substance or contaminant that is not currently regulated, and 

it is discovered at some point in the future to cause some type of harm … then this amendment would fill that gap 

and help to ensure that no one suffers until such a time as a law is passed to encompass that scenario or substance.” 
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Moreover, EPA has long identified qualitative standards as ARARs and used its expertise 

to ensure their attainment. “Even if a state has not promulgated implementing regulations, a 

general goal can be an ARAR if it meets the eligibility criteria for state ARARs.” 40 C.F.R. § 

300.400(g)(4). According to EPA, general goals even “have the same weight as explicit numerical 

standards, although the former have to be interpreted in terms of a site and therefore may allow 

more flexibility in approach.” Interim Guidance, 52 Fed.Reg. at 32,498. Thus, standards like 

“clean” and “healthful,” while subject to changes in understanding as technology improves, also 

grant EPA and New Union the ability to adapt to those changes. Therefore, because the ERA is 

generally applicable and legally enforceable, it meets the “properly promulgated” factor in Akzo.  

B. EPA correctly determined that the ERA establishes a regulatory standard more 
stringent than applicable federal standards.  
 

The second factor of the Akzo test requires the state ARAR to be more stringent than 

applicable federal standards. According to 42 U.S.C. § 9621(d)(2)(A)(ii), state standards apply to 

a remedial action plan when they are “more stringent than any Federal standard, requirement, 

criteria or limitation.” “[W]here a state ARAR is broader in scope than the federal ARAR, the state 

ARAR is considered more stringent.” See Akzo Coatings of Am., 949 F.2d at 1443. BELCO argues 

that the ERA fails to meet this requirement because it resembles the threshold criteria remediating 

parties must consider during the alternatives analysis.  

Under the NCP, the remediating party is required to conduct a feasibility study (“FS”) to 

develop alternatives reflecting the scope and complexity of the remedial action and establish 

acceptable exposure levels that are protective under ARARs established by federal or state law. 

These alternatives must be screened in light of effectiveness, ability to implement, and cost4 before 

a “detailed analysis” is undertaken. 40 C.F.R. § 300.430(e)(9). The NCP lists nine factors the 

 
4 See 40 C.F.R. § 300.430(e)(1), (e)(7)(i)-(iii). 
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remediating party must consider in the “detailed analysis” stage starting with the most important, 

the “overall protection of health and the human environment.” 40 C.F.R. § 300.430(e)(9)(iii). 

Here, the ERA does more than prioritize the “overall” protection of human health and the 

environment; instead, it creates a fundamental guarantee of clean water and a healthful 

environment. The NCP says that under the first criteria, “[a]lternatives shall be assessed to 

determine whether they can adequately protect human health and the environment … from 

unacceptable risks posed by hazardous substances.” 40 C.F.R. § 300.400(g)(4). This criteria 

necessarily contemplates that some risks are acceptable and others are not; the remediating party 

and the EPA must work together to decide. The ERA narrows the scope of the decision-making 

process by limiting the range of acceptable risks and expanding the range of unacceptable risks. 

Thus, the ERA necessarily requires a broader scope of remedial actions than the NCP.  

The ERA is also broader in scope than applicable federal regulations because it establishes 

an “objectively” clean standard for air and water. The legislative history indicates that the 

amendment was intended to apply even where odor is not necessarily indicative of underlying 

harm.5 Under CERCLA and the NCP, EPA has discretion to deem malodorous air or water an 

acceptable risk where the odor itself does not compromise the “overall protection of human health 

and the environment.” Under the ERA, however, malodorous water constitutes an unacceptable 

risk. CERCLA sets a floor for environmental protection rather than a ceiling. Akzo Coatings, 949 

F.2d at 1454. By enacting a more stringent standard, the ERA satisfies the second Akzo factor and 

raises that floor beyond “overall” protection of health and the human environment.  

C. EPA correctly determined that the ERA is both legally applicable to NAS-T discharge 
and relevant and appropriate to BELCO’s monitored natural attenuation of the 
Sandstone Aquifer.   

 

 
5 See ERA Assembly at 5-6.  “Even odors could be an issue if sufficiently offensive and if they impact what the 

community would consider ‘clean’ air.” 
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The final Akzo factor requires that potential ARARs must also be “legally applicable to the 

hazardous substance or pollutant or contaminant concerned or … relevant and appropriate under 

the circumstances of the release or remedial action selected.” Akzo, 949 F.2d at 1409 (citing 40 

C.F.R. 300.400(g)(4)). “Applicable requirements” are those standards promulgated under federal 

or state law that specifically address a hazardous substance, pollutant, contaminant, remedial 

action, or other circumstance at a CERCLA site. “Relevant and appropriate requirements,” by 

contrast, are those standards which, while not applicable to a CERCLA remedial action, are 

promulgated under federal or state law and address problems or situations sufficiently similar to 

those encountered at a site that their use is well situated to that site. 40 C.F.R. § 300.6; Interim 

Guidance, 52 Fed.Reg. at 32497; 40 C.F.R. § 300.400(g)(4). Here, the ERA is both legally 

applicable to the discharge of NAS-T from the BELCO site and relevant and appropriate to 

BELCO’s monitored natural attenuation of the Sandstone Aquifer. 

Because BELCO released a human-made contaminant into Sandstone Aquifer at levels 

potentially harmful to water quality and the environment, the ERA is legally applicable. The ERA 

does not outline an exhaustive list of “contaminants and pollutants caused by humans.” See N.U. 

CONST. art. I, § 7. But neither the EPA nor the public needs assistance identifying the list of 

dangerous compounds this category includes. And while the ERA does not name NAS-T, the 

legislative history shows the bill’s drafters had chemicals like NAS-T in mind.6 Previous health 

studies identified NAS-T as a probable human carcinogen, and EPA developed a HAL with a 

significant margin of error to ensure humans are not exposed to NAS-T at toxic levels. BELCO 

not only manufactured NAS-T, BELCO caused NAS-T to be released into the groundwater relied 

 
6  See supra, note 3. 
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upon by neighboring communities. The contaminant exists because BELCO made it; the 

contaminant exists at non-healthful levels because BELCO released it into the groundwater.  

Even if the ERA’s failure to specifically list the contaminants and pollutants it aims to 

restrict means that it cannot be considered “legally applicable” in the ARAR context, the 

amendment is “relevant and appropriate” to BELCO’s monitored natural attenuation of the 

Sandstone Aquifer because it “address problems or situations sufficiently similar” to those found 

at the site. See 40 C.F.R. § 300.6. Here, the “problem” is that BELCO released a known carcinogen 

into groundwater around the Sandstone Aquifer. Over time, the NAS-T moved down-gradient until 

it appeared in the Fartown water system. EPA and BELCO took remedial actions to eliminate 

NAS-T from Centerburg wells. But because NAS-T will continue to move down-gradient, other 

towns will be affected in the future. Under the current regulatory scheme, those communities have 

no recourse for until the chemical that causes the odor, NAS-T, reaches toxic levels.  

Under the ERA, however, communities can engage the courts, state agencies, and the EPA 

to proactively address NAS-T contamination before it reaches dangerous levels.7 According to the 

amendment’s sponsor, it protects a right to “objectively” clean water. Water that smells sour, even 

when it does not contain NAS-T at harmful levels, is not clean. And because the line separating 

“smelly but not toxic” from “smelly and also toxic” is a blurry one, some members in the 

community will likely suffer harm before state authorities can implement appropriate remedies. 

According to the legislature, the amendment was enacted for this situation: “[w]here those 

regulatory gaps exist, the Amendment will serve to create a safety net to ensure that protections of 

our residents do not fail.” ERA Assembly at 10. Thus, the ERA is both legally applicable and 

 
7 See ERA Assembly at 10. “This amendment will serve to allow the courts – or an agency, if the authority to speak 

to such a situation is properly that of an agency - to apply a framework giving us peace of mind and a healthful 

environment while we - you and I and our colleagues - engage to try to enact new laws to regulate or address the 

substance or contamination.” 
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relevant and appropriate, satisfying the third Akzo factor. Because the ERA meets the Akzo factors, 

this Court should affirm the district court’s finding that the ERA constitutes an ARAR.  

III. EPA’s decision not to require the installation of filtration systems on all Fartown wells 
with any trace of NAS-T, including those with non-harmful or imperceptible levels, 
was not arbitrary, capricious, or contrary to law, as it was the product of reasoned 
decision making and the Environmental Rights Amendment does not demand such a 
result. 

 
CERCLA provides that EPA’s selection of a response action shall be upheld unless it is 

“arbitrary and capricious or otherwise not in accordance with the law.” 42 U.S.C. § 9613(j)(2); 

United States v. W.R. Grace & Co., 429 F.3d 1224, 1232 (9th Cir. 2005). This highly deferential 

standard “presumes [an] agency’s action to be valid.” Ethyl Corp. v. EPA, 541 F.2d 1, 34 (D.C. 

Cir. 1976). EPA’s chosen remedy need only be “plausible in light of the record as a whole” and 

“supported by substantial evidence in the record.” Leahy v. Raytheon Co., 315 F.3d 11, 17 (1st 

Cir. 2002). A court is prohibited from substituting their judgement for that of the agency. See 

Motor Vehicle Mfrs. Ass’n of the United States v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 

(1983). This holds true “even assuming the [agency] made missteps.” City of Olmsted Falls, Ohio 

v. FAA, 292 F.3d 261, 271 (D.C. Cir. 2002). The burden is on the other party to demonstrate that 

the agency’s “ultimate conclusions are unreasonable.” Id.  

EPA’s decision not to mandate the installation of CleanStripping technology on every 

Fartown well with any trace of NAS-T, irrespective of whether its levels correlate to a risk to 

residents’ health or a perceptible odor, was not arbitrary, capricious, or contrary to law. Rather, 

EPA made the reasoned decision to provide water bottles to any resident whose wells showed 

perceptible, but non-harmful levels of NAS-T. No well in Fartown presented levels at the HAL set 

by the EPA. However, if one did, EPA’s response required BELCO to continuously monitor 

Fartown wells and install CleanStripping technology where levels reached a point that may harm 
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residents. FAWS’ interpretation of “clean” that would require all traces of NAS-T be removed is 

based on an overbroad reading of New Union’s ERA. In looking at the purpose of the amendment, 

free from contaminates was never meant as a mandate for the removal of all man-made 

contaminants from New Union’s water, even if those contaminants are potentially harmful. Rather, 

the amendment aimed to create a “safety net” where regulatory gaps exist, and contaminants could 

affect the health of New Union residents or fall into their perception of unclean. The incorporation 

of state created ARARs into CERCLA has always been about recognizing a state’s special interests 

in the selection of remedial actions. Akzo Coatings of Am., Inc., 949 F.2d at 1455. There is no 

indication in the ERA’s legislative history or in interpretations of similar amendments that New 

Union wanted the result that FAWS demands. Thus, this Court should reverse the district court.  

A. FAWS’ interpretation of “clean” and “free from contaminants” in its request for 
Clean Stripping technology is contrary to New Union’s stated purpose for enacting 
the ERA. 

Once EPA accepts a state regulation as an ARAR under CERCLA, it must follow that 

standard unless it is waived pursuant to statute. 42 U.S.C. § 9621(d)(2)(A); Id. at 1439-40. Thus, 

whether EPA’s selection of remedy was arbitrary and capricious or contrary to law turns on what 

standard the ERA was meant to set. Such a determination relies on an interpretation of the 

amendment. Though the EPA is entitled to deference in the provisions of CERCLA and their 

ultimate choice of remedy, the interpretation of the ERA itself is left to the Court. See Levy v. 

Office of Personnel Management, 902 F.2d 1550, 1554 (Fed. Cir. 1990) (finding that though the 

Board’s ultimate decision was reviewed under the arbitrary and capricious standard, a court’s 

interpretation of state law is reviewed de novo). When a federal court is interpreting state law, it 

should follow the state’s highest court. Illinois Nat. Ins. Co. v. Wyndham Worldwide Operations, 

Inc., 653 F.3d 225, 231 (3d Cir. 2011). With a lack of any decisions or regulations from New 

Union, this Court is left only with the decisions from other jurisdictions that have discussed the 
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issue. Id. These states point to legislative history as a proper means for interpreting environmental 

rights amendments. Here, New Union’s legislative history supports EPA’s decision.  

1. State Courts with Similar Amendments Do Not Define Clean, But Instead Rely 
on Legislative History to Determine the Amendment’s Scope. 

Several states have enacted their own environmental rights amendments, each with similar 

language to New Union’s. See Park Cnty. Env't Council v. Montana Dep't of Env't Quality, 402 

Mont. 168, 191 (2020) (citing MONT. CONST., art. II, § 3 “clean and healthful environment”); See 

Pennsylvania Env't Def. Found. v. Commonwealth, 640 Pa. 55, 64 (2017) (citing PA. CONST. art. 

I, § 27). “The people have a right to clean air, pure water…”); See In re Application of Maui Elec. 

Co., Ltd., 141 Haw. 249, 261 (2017) (citing HI. CONST. art. XI, § 9 “Each person has the right to 

a clean and healthful environment, as defined by laws relating to environmental quality …”). 

Each of these highest state courts have heavily relied on legislative history to interpret the 

meaning and scope of this broad language. Montana Env't Info. Ctr. v. Dep’t of Env't Quality, 296 

Mont. 207, 225 (1999) (looking at the records of a convention discussion); Pennsylvania Env't 

Def. Found., 640 Pa. at 89 (quoting general assembly speech); In re Application of Maui Elec. Co., 

Ltd., 141 Haw. at 261 (looking at a committee report for the constitutional convention). Consistent 

reliance on legislative history demonstrates that courts do not find this language to be clear. In 

fact, Montana’s Supreme Court declined to define clean or opine on the courts role in defining it. 

See Park Cnty. Env't Council, 402 Mont. at 200. 

Further, courts have stated that these amendments are not to restrict current regulatory 

schemes. Id. (finding the amendment is procedural and complementary to other environmental 

provisions); Cnty. of Hawaii v. Ala Loop Homeowners, 123 Haw. 391, 413 (2010) (“Absent the 

final clause. . .it could be argued that such provisions would be unconstitutional because they 
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restrict the right to enforce environmental quality laws”); Pennsylvania Env't Def. Found., 640 Pa. 

at 88 (“the subject of this right may be amenable to regulation”).  

2. The ERA’s Legislative History Does Not Contradict EPA’s Position. 

The terms “clean” and “free from… contaminants” shed little light on the extent to which 

New Union wanted to regulate water, as they are incredibly broad. Courts find that potential breath 

of a term “alone breeds ambiguity” where it is not defined or limited in any way.  Kentuckians for 

Commonwealth Inc. v. Rivenburgh, 317 F.3d 425, 441 (4th Cir. 2003) (where the Clean Water Act 

did not define or suggest on its face a limitation to the definition of ‘fill material,’ the silence is 

something that creates as opposed to resolves ambiguity); see Barnhart v. Walton, 535 U.S. 212, 

218 (2002). The ERA, much like other states’ amendments, is ambiguous. 

         Since other jurisdictions look to legislative history as an effective tool in determining the 

scope of their amendments, looking to the ERA’s legislative history is proper here to determine 

whether it mandates the use of filtration systems.  It is especially relevant here, where the 

legislature makes a clear attempt to define the words in the amendment prior to adopting it. 

First, the legislative history reveals that the drafters of the ERA considered the term “clean” 

both through the lens of potential harm to an individual and what community members might 

perceive as offensive. The Amendment’s sponsor said it was “clear” that “clean” and “healthful” 

meant it would not cause someone harm to drink their public water.8 He also said odors could 

disturb the new expectation where they are sufficiently offensive.9 This understanding held true 

for the latter half of the amendment which declared that water should be “free from 

 
8 ERA Assembly at 4 “. . .you should be able to consume water through your public water supply without any harm” 
9 ERA Assembly at 5-6 “odors could be an issue if sufficiently offensive and if they impact what the community 

would consider “clean” air.” 
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contamination.” It was framed in the context that water should be free from contamination “that 

would make that water unhealthful or harmful to consume.”10 

         Second, regarding what the ERA was meant to mandate, the legislature described it as a 

gap-filling provision. The legislature stated in its senate report and floor discussions that it was 

concerned that certain chemicals remain unregulated, and that the ERA’s purpose was to create a 

safety net to protect residents until more laws could be passed.11 Importantly, the sponsor stated 

that the amendment will allow an agency with “authority to speak in such a situation” to apply “a 

framework” to give peace of mind and a healthful environment. No specifications are provided as 

to what that framework is mandated, beyond addressing the legislature’s conception of “clean”. 

Similar to other state amendments, the sponsor also asserts that the amendment places no 

restriction on the delegation of authority that the legislature gave state agencies in working to 

protect air and water.12 With this additional context, it is clear that clean was never supposed to 

mean completely free from contaminants, regardless of their effect on safety. Nor was the 

amendment ever supposed to mandate a specific action.  

It recognized that odors may disturb the state’s new expectation, but there is nothing in the 

ERA to suggest that this alone mandates a removal of contaminants. Rather, this is something that 

may trigger a response by a body with authority.  While NAS-T is a non-natural, human-caused 

pollutant, at Fartown’s levels there is no harm to residents. The presence of the contaminant and 

odor only serves to empower the EPA, an agency with “authority to speak” as it implements the 

ARAR, to take an action to give residents peace of mind— not to specifically implement an action 

 
10 ERA Assembly at 5“And if you look at the latter part of this amendment, clean would mean, for example, water 

that is free of contamination or pollution caused by humans that would make that water unhealthful or harmful to 

consume.”  
11 See supra, note 3.; ERA Assembly at 9. 
12 ERA Assembly at 3. 
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that will rid the water of any trace of contaminant. FAWS’ request that any well with any level of 

NAS-T get clean stripping technology is contrary to the larger context of the ERA. 

B. In light of the limits of the conduct mandated by the ERA and the deferential standard 
in evaluating EPA’s actions, EPA made reasoned decision based on its available 
knowledge including the health advisory levels. 

As noted above, the appropriate standard of review is a narrow one. Motor Vehicle Mfrs. 

Ass’n of the United States, 463 U.S. 29 at 43. This deference has been recognized to be particularly 

strong when the EPA is “evaluating scientific data within its technical expertise.” Int’l Fabricare 

Inst. v. U.S. E.P.A., 972 F.2d 384, 389 (D.C. Cir. 1992). The EPA’s decision not to mandate the 

installation of filtration systems was the product of reasoned decision making because it was within 

EPA’s delated auhtority, based on factors Congress intended EPA to consider, and supported by 

facts before the agency. EPA is allowed to consider whatever remedy it wishes if it meets the 

ARAR. CERLCA does not impose a “legal obligation” to do it with “absolute certainty.” Akzo 

Coatings of Am., Inc., 949 F.2d at 1448. With how EPA interpreted the ERA and the available 

facts, the UAO was reasonably calculated to meet the ARAR. 

EPA’s decision was based on factors Congress intended it to consider.  CERCLA’s 

incorporation of ARARs was meant to provide “a mechanism for state involvement in the selection 

and adoption of remedial actions which are federal in character.” Colorado v. Idarado Mining Co., 

916 F.2d 1486, 1495 (10th Cir.1990). The provisions “reflect Congress' special concern that state 

interests in the health and welfare of their citizens be preserved.” Akzo Coatings of Am., Inc., 949 

F.2d at 1455. Where CERCLA previously did not empower the EPA to mandate BELCO to 

monitor Fartown wells and provide water bottles where NAS-T levels fell below healthy advisory 

guidelines, EPA listened to the state’s special concerns and took additional action. There is no 

evidence that EPA was not following New Union at each step. The ERA was implemented as 

ARAR by request of New Union’s DNR and New Union has not taken issue with EPA’s response 
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to the ERA at any point in this litigation. An environmentalist group, though valid in their 

concerns, is not the voice CERCLA aimed to amplify. 

Further, Congress intended CERCLA to be read broadly to allow for a remedy. Congress 

allows EPA to waive ARARs without penalty, where an ARAR cannot be consistently applied 

within a state. 40 C.F.R. § 300.430; Id. at 1447. Here, FAWS interpretation of the ERA would not 

fit into the state’s existing regulatory scheme and would lead to the ARAR not being implemented 

at all. EPA’s reasoned standards set in light of health standards are similar to other environmental 

regulatory schemes and would allow for implementation, in addition to following New Union’s 

legislative purpose that the ERA should not restrict regulating bodies. 

Third, the UAO was supported by facts before the agency. The opposing party’s position 

is clear— all levels of NAS-T must be removed from Fartown wells simply because there is the 

potential for harm. Though they are in no position to deny that NAS-T causes no harm at its current 

levels, they rely on the man-made nature of the chemical and the language of the ERA denoting 

that water should be “clean” to demand a specific response from EPA. This ignores ERA’s focus 

on harm to residents and that it was meant to be a gap-filling measure. EPA’s response not to 

mandate CleanStripping technology unless NAS-T levels exceed the HAL, though not as stringent 

as it could have been, is not unsupported by the evidence. 

In addition to the over fifty percent of the town that has zero levels of NAS-T, 25 percent 

of the town’s wells have NAS-T levels under 4ppb. These levels present no threat to health and no 

odor. As a result, EPA did not mandate filtration systems. Furthermore, twenty percent of Fartown 

wells have NAS-T levels between 5ppb and 9ppb, where NAS-T reaches has a perceptible odor 

but there is no risk to health and safety. Here, EPA acted based on the state’s new expectation 

when it required BELCO to monitor the wells and provide bottled water. Under the legislative 



30 
 

history, the water bottles are the EPA providing a framework to give Fartown and New Union 

peace of mind where more regulation can be passed. 

This response was reasoned. In Akzo Coatings of Am., Inc., the Sixth Circuit found that 

where a remedial action has sufficient safeguards through proven technology, it would be difficult 

for a court that lacks scientific expertise to find that the action will not attain ARARs. 949 F.2d at 

1448–49. Much like in Akzo, EPA’s plan includes proven technology of CleanStripping acting as 

a safeguard to the remedy’s implementation. If the levels of NAS-T reached an unsafe level at any 

point, BELCO is mandated to install the filtration systems. Even if the contaminant does not 

successfully attenuate in the soil and increases in its levels, it is certain EPA’s chosen remedy will 

still meet the ARAR. There will never be a point where it will harm Fartown residents to drink 

their water, in the face of a largely unregulated contaminant. 

No wells in Fartown are or ever been at levels of over 8ppb. Yet, where NAS-T might 

reach 10ppb, which is at the HAL, EPA mandates BELCO to install filtration systems. It is not 

dispositive that the EPA set the HAL in 1995 based on studies in the 1980s. The level was set with 

a significant margin of error based on a variety of studies. With the lack of knowledge about NAS-

T, it is the only available knowledge EPA had to work with. What studies to use and when a 

contaminant may harm are the exact specialized decisions Congress charges EPA to make. 

In total, EPA’s response is in line with the ERA’s meaning of “clean” and “free from 

contamination.” It also takes additional action in light of an unregulated contaminant. At Fartown’s 

level, not a single well has levels that can cause harm to residents. Simply because NAS-T has the 

potential to do harm at higher levels does not mean that EPA’s response actions were not supported 

by substantial evidence in the record. Thus, EPA’s decision not to mandate filtration systems at all 

levels was not arbitrary, capricious, or contrary to law. This Court should reverse the district court.  
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IV. The District Court correctly exercised supplemental jurisdiction over FAWS’ 
remaining state law claims because there are no novel or complex issues of state law 
and the benefits of judicial efficiency, fairness, and comity favor retaining the claims 
in federal court. 

 
Supplemental jurisdiction over FAWS’ remaining state law claims is proper because the 

case’s intricate facts support the federal court’s discretionary decision to exercise jurisdiction, and 

the remaining state law claims are neither novel nor complex. The decision whether to exercise 

supplemental jurisdiction over remaining state law claims after federal claims are dismissed is left 

firmly to the discretion of the district court. Purgess v. Sharrock, 33 F.3d 136, 138 (2nd Cir. 

1994). Thus, an appellate court’s review of a district court’s exercise of supplemental jurisdiction 

is limited to an abuse of discretion standard of review. Id. In its discretion, a district court should 

consider statutory factors, including whether the state claims present novel or complex issues of 

state law. Mendoza, 532 F.3d at 346. Concurrently, a district court should consider common law 

factors of judicial economy, convenience, fairness, and comity. Id. at 347.  

Here, the district court’s decision to retain supplemental jurisdiction was entirely within 

the court’s discretion based on the statutory and common law factors of consideration. See 

Purgess, 33 F.3d at 138; Mendoza, 532 F.3d at 345-347. First, there are no novel issues of state 

law claims when the remaining state claims present non-groundbreaking issues of state law. See 

Mendoza, 532 F.3d at 347 (citing Parker & Parsley Petrol, Co. v. Dresser Indus. 972 F.2d 580, 

585 (5th Cir. 1992) and Batiste v. Island Records, Inc. 179 F.3d 217, 227 (5th Cir. 1999)). Federal 

courts hold nuisance and negligence claims are not novel or complex and present no non-

groundbreaking issues. Parker v. Scrap Metal Processors, Inc., 468 F.3d 733 743-74 (11th Cir. 

2006).  Accordingly, the nuisance and negligence cannot justify dismissal to start court because 

they present no novel or complex issues based on judicial precedent.  
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Second, judicial economy, convenience, and fairness favor retaining jurisdiction because 

the district court previously ruled on the three federal claims. The extensive judicial costs and time 

taken by the court to familiarize itself with the facts of the case, alongside its exponential effort in 

interpreting CERCLA and the ERA, weighs heavily in favor of retaining jurisdiction because 

familiarity with the case supports a reasonable view that remaining in federal court prevents 

redundancy and saves judicial resources. Mendoza, 532 F.3d at 347. Here, judicial economy 

dictates the district court did not abuse its discretion because it exercised “a tremendous amount 

of work” over nearly a year’s worth of work prior to rendering an official decision. Therefore, the 

district court properly exercised its discretion by denying dismissal of the remaining claims. 

A. Judicial efficiency and fairness weigh heavily in favor of the district court retaining 
supplemental jurisdiction over the state law claims.  

 
Federal circuit court precedent on judicial concerns for efficiency and fairness support the 

district court’s proper exercise of discretion to retain jurisdiction following the “tremendous 

amount of work” spent on this case. In Purgess v. Sharrock, the court held the district court did 

not abuse its discretion after it denied dismissal of remaining state law claims following the close 

of evidence. Purgess, 33 F.3d at 139. There, the Second Circuit highlighted numerous decisions 

where courts exercised supplemental jurisdiction in far less compelling situations without abusing 

discretion. Id. at 139. (citing Ackerman v. National Property Analysts, Inc., 887 F.Supp. 494, 520 

(S.D.N.Y. 1992)) (supplemental jurisdiction appropriate when federal claims dismissed before 

trial); Philan Ins. Ltd v. Frank B. Hall & Co., Inc. 786 F.Supp. 345, 347 (S.D.N.Y. 1992) (same). 

There, the district court did not abuse its discretion in retaining the state law claims after the last 

dismissal of a federal claim because, there were no compelling reasons to prevent the court from 

determining the state claims and the court spent years familiarizing with the case. Id. at 139  
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 This Court should apply the reasoning in Purgess to uphold supplemental jurisdiction. In 

Purgess, the Second Circuit expressed concern that dismissing a case after expending substantial 

time, effort, and money could unfairly burden litigants. Id. at 138. Here, the same fairness concerns 

apply because BELCO and EPA used significant judicial resources by preparing and litigating and 

entire case which required extensive efforts by the court to interpret complex definitions and 

applications of CERCLA. Dismissal at this late stage of litigation is certainly unreasonable, 

inefficient, and unnecessary. Id. (stating that dismissal of federal claims is not “by any means 

necessary”).  Furthermore, the presence of certain fact patterns is not required for a court to avoid 

an abuse of discretion in retaining jurisdiction. See Id. at 139 (citing several different fact scenarios 

supporting supplemental jurisdiction over state law claims).  Here, the substantial amount of time 

and effort spent in federal court as well as the court’s familiarity with the case supports the district 

court’s exercise of supplemental jurisdiction.  

Similarly, in Mendoza v. Murphy, the Fifth Circuit upheld the district court’s exercise of 

supplemental jurisdiction after it dismissed all federal claims. 532 F.3d at 346. There, the Fifth 

Circuit balanced all relevant statutory and common law concerns to find the district court did not 

abuse its discretion. Id. at 345-347; 28 U.S.C. § 1367(c). The Court found that because the state 

law claims substantially predominate the federal claims, and the district court previously dismissed 

all claims establishing original jurisdiction, it favored decline of federal supplemental jurisdiction. 

Id. at 346.  However, the court noted these two statutory factors alone were not dispositive and 

must be counterbalanced by other concerns. Id.  In particular, the court found that because the 

claim lacked novel or complex, in combination with common law considerations, these weighed 

against dismissal to the state court. Id. at 346-47 (highlighting the Batiste court’s contention that 

“the absence of difficult state law questions can weigh heavily in favor of retaining jurisdiction”).  
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In Mendoza, the court held all common law factors affirmed the district court’s 

discretionary decision following a year of judicial resources spent examining the facts and both 

parties briefing motions for summary judgment. Id.  Here, the district court spent a similar amount 

of time on the case, and the parties argued three complex issues before the court.  Thus, the 

common law factors also support the district court’s decision to retain jurisdiction. Additionally, 

Mendoza noted the plaintiffs sought dismissal fearing duplicative litigation in state court. Id. The 

court dismissed this contention because the plaintiffs created such a risk by bringing the claims in 

federal court to avoid “dual track litigation” in the first place. Id.  Similarly, FAWS joined the state 

law claims to the action in federal court to avoid any contentions of “claim splitting.”  Now that 

dismissal benefits FAWS, they renege on their original intentions for bringing the claim.  As the 

Fifth Circuit did in Mendoza, this Court should reject such an attempt as unfounded, further 

hindering FAWS’ case for dismissal of the claims it brought into federal court.  

B. FAWS’ arguments for dismissal prove an abuse of discretion by the district court. 
 

Even where the balance of factors might point to declining to exercise jurisdiction over 

remaining state law claims, district courts still make such a decision within the purview of their 

discretion. Carnegie-Mellon Univ. v. Cohill, 484 U.S. 343, 350 (1988). Within that discretion, the 

courts should conduct a case-specific review of the relevant concerns at each stage of the litigation. 

Id. Federal circuit courts give great weight to district courts when reviewing supplemental 

jurisdiction decisions on an abuse of discretion standard. See Bravo v. Loor-Taure, 727 Fed.Appx. 

572, 577 (11th Cir. 2018) (overturning the district court and remanding with instruction to exercise 

discretion based on judicial economy, fairness, and fairness to parties).  Even when a district court 

errs in its decision, circuit courts hesitate to find an abuse of discretion for failing to dismiss state 
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law claims where the claims are normal and non-groundbreaking. Kroshnyi v. United States Pack 

Courier Services, Inc., 771 F.3d 96, 102 (2d Cir. 2014).  

FAWS argues dismissal of the remaining claims is proper because only state issues remain, 

but precedent firmly refutes this argument. In Carnegie-Mellon, the Supreme Court applied a 

“doctrine of flexibility” to handle remaining state claims by telling courts to consider a “range of 

concerns of values.” 484 U.S. 343 at 350; see also Raucci v. Town of Rotterdam, 902 F.2d 1050, 

1054-54 (2d Cir. 1990).  FAWS argues the claims involve novel issues because they involve the 

application and interpretation of the ERA. The issue of novelty, however, turns on whether the 

claims themselves are complex state law claims, not whether the underlying facts are intricate or 

novel. See Mendoza, 532 F.3d at 345-47 (affirming jurisdiction negligent misdiagnosis 

claims). Further, FAWS’ assertion that this Court must interpret the ERA to decide the state law 

claims hinders its argument because the district court spent extensive with the ERA before finding 

that it was an ARAR. Thus, because the district court spent substantial time with the facts that 

FAWS alleges make the state claims complex, judicial efficiency and comity require retaining 

supplemental jurisdiction to prevent redundancy and save judicial resources. Mendoza, 532 F.3d 

at 347. This Court should affirm the district court’s exercise of supplemental jurisdiction.   

CONCLUSION 
 

For the above reasons, this Court should reverse the district court’s grant of summary 

judgment in favor of FAWS and find that the EPA was not arbitrary and capricious or contrary to 

law in their decision not to mandate filtration systems. This Court should affirm the district court’s 

grants of summary judgment both that FAWS was not entitled to their investigative costs and that 

the ERA constitutes an ARAR. Finally, this Court should affirm the district court’s decision to 

retain jurisdiction over the remaining state law claims.


