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$)3��VXEMHFW�WR�FHUWDLQ�FRQGLWLRQV��³*+*�&RQGLWLRQV´��ODLG�RXW�LQ�WKH�2UGHU��³&3&1�2UGHU´���,Q�

WKH�&3&1�2UGHU��)(5&�IRXQG�WKDW�WKH�EHQHILWV�RI�WKH�$)3�DQG�LWV�VXSSRUWLQJ�IDFLOLWLHV�RXWZHLJK�

DQ\�DGYHUVH�HIIHFWV�RQ�H[LVWLQJ�VKLSSHUV��RWKHU�SLSHOLQHV�DQG�WKHLU�FDSWLYH�FXVWRPHUV��DQG�RQ�

ODQGRZQHUV�DQG�VXUURXQGLQJ�FRPPXQLWLHV��LQFOXGLQJ�+20(�� 

 )(5&�DOVR�FRQFOXGHG�WKDW�WKH�*+*�&RQGLWLRQV�VXIILFLHQWO\�UHGXFHG�WKH�$)3¶V�DGYHUVH�

HQYLURQPHQWDO�LPSDFWV�LGHQWLILHG�LQ�WKH�SURMHFW¶V�(QYLURQPHQWDO�,PSDFW�6WDWHPHQW��³(,6´��WR�

OHVV�WKDQ�VLJQLILFDQW�OHYHOV��7KH�*+*�&RQGLWLRQV�PDQGDWH�WKDW� 
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����7*3�VKDOO�SODQW�RU�FDXVH�WR�EH�SODQWHG�DQ�HTXDO�QXPEHU�RI�WUHHV�DV�WKRVH�
UHPRYHG�LQ�WKH�FRQVWUXFWLRQ�RI�WKH�7*3�3URMHFW� 
����7*3�VKDOO�XWLOL]H��ZKHUHYHU�SUDFWLFDO��HOHFWULF�SRZHUHG�HTXLSPHQW�LQ�
FRQVWUXFWLRQ�RI�WKH�7*3�3URMHFW��LQFOXGLQJ��ZLWKRXW�OLPLWDWLRQ� 
 �D���(OHFWULF�FKDLQVDZV�DQG�RWKHU�UHPRYDO�HTXLSPHQW��ZKHUH�DYDLODEOH��DQG 
 �E��(OHFWULF�SRZHUHG�YHKLFOHV��ZKHUH�DYDLODEOH�� 
����7*3�VKDOO�SXUFKDVH�RQO\�³JUHHQ´�VWHHO�SLSHOLQH�VHJPHQWV�SURGXFHG�E\�QHW�]HUR�
VWHHO�PDQXIDFWXUHUV��DQG� 
����7*3�VKDOO�SXUFKDVH�DOO�HOHFWULFLW\�XVHG�LQ�FRQVWUXFWLRQ�IURP�UHQHZDEOH�VRXUFHV�
ZKHUH�VXFK�VRXUFHV�DUH�DYDLODEOH� 

 
$GGLWLRQDOO\��)(5&¶V�&3&1�2UGHU�DSSURYHG�7*3¶V�SURSRVHG�URXWH��GHVSLWH�LGHQWLI\LQJ�DQ�

DOWHUQDWH�URXWH��WKURXJK�WKH�0LVW\�7RS�0RXQWDLQV��WKDW�ZRXOG�DYRLG�+20(¶V�SURSHUW\�DOWRJHWKHU�� 

,9� )(5&¶V�2UGHU�'HQ\LQJ�5HKHDULQJ�RI�WKH�&3&1�2UGHU 

 'HWHUPLQHG�WR�SURWHFW�LWV�VDFUHG�ODQG�DQG�UHOLJLRXV�SUDFWLFH��RQ�$SULO�����������+20(�

SURSHUO\�VRXJKW�UHKHDULQJ�IURP�)(5&�RQ�FHUWDLQ�LVVXHV�LQ�WKH�&3&1�2UGHU�DV�DQ�DJJULHYHG�SDUW\�

XQGHU����8�6�&�������U�D���+20(�UHTXHVWHG�WKDW�)(5&�UHFRQVLGHU�LWV�ILQGLQJV�DQG�SURWHFW�

+20(¶V�VDFUHG�ODQG��6SHFLILFDOO\��+20(�FRQWHQGHG�WKDW�WKH�SURMHFW�QHHG�ILQGLQJ�LQ�WKH�&3&1�

2UGHU�ZDV�XQMXVWLILHG�DQG�XQVXSSRUWHG��)XUWKHU��HYHQ�LI�)(5&�FRXOG�SURSHUO\�ILQG�VXIILFLHQW�

SXEOLF�QHHG��+20(�DUJXHG�WKDW�WKH�QHJDWLYH�LPSDFWV�RI�WKH�SURSRVHG�SURMHFW�RXWZHLJKHG�LWV�

EHQHILWV��+20(�DOVR�FRQWHQGHG�WKDW�WKH�GHFLVLRQ�WR�URXWH�WKH�$)3�RYHU�+20(¶V�VDFUHG�ODQG�

YLRODWHG�5)5$��)LQDOO\��ZKLOH�+20(�DJUHHG�WKDW�)(5&�KDG�DXWKRULW\�WR�DWWDFK�FRQGLWLRQV�WR�

PLWLJDWH�WKH�*+*V�HPLWWHG�E\�WKH�SURMHFW��+20(�DUJXHG�WKDW�WKH�*+*�&RQGLWLRQV�)(5&�

DWWDFKHG�GLG�QRW�JR�IDU�HQRXJK�WR�PLWLJDWH�WKRVH�HPLVVLRQV��)(5&�LVVXHG�DQ�RUGHU�RQ�-XQH����

������GHQ\LQJ�+20(¶V�UHTXHVW�IRU�UHKHDULQJ��³5HKHDULQJ�2UGHU´���,Q�WKH�5HKHDULQJ�2UGHU��

)(5&�GHFOLQHG�WR�FRQVLGHU�ERWK�+20(¶V�FRQWHQWLRQV�DQG�7*3¶V�FRQFHUQV��ZKLFK�7*3�KDG�

VHSDUDWHO\�ILOHG�RQ�$SULO����������� 
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9� &XUUHQW�/LWLJDWLRQ 

 2Q�-XQH����������+20(�SHWLWLRQHG�WKH�8QLWHG�6WDWHV�&RXUW�RI�$SSHDOV�IRU�WKH�7ZHOIWK�

&LUFXLW�IRU�UHYLHZ�RI�WKH�&3&1�2UGHU�DQG�WKH�5HKHDULQJ�2UGHU��WKH�³)(5&�2UGHUV´���+20(¶V�

SHWLWLRQ�ZDV�GRFNHWHG�DV�����������7*3�VHSDUDWHO\�ILOHG�D�SHWLWLRQ�IRU�UHYLHZ�RI�WKH�)(5&�

2UGHUV��ZKLFK�ZDV�GRFNHWHG�DV�����������7KLV�&RXUW�FRQVROLGDWHG�ERWK�GRFNHWV�XQGHU����������

DQG�LQVWUXFWHG�ERWK�+20(�DQG�7*3�WR�EULHI�DQG�DUJXHG�WKH�LVVXHV�WKHUHXQGHU�� 

67$1'$5'�2)�5(9,(: 

&RXUWV�ZLOO�RYHUWXUQ�)(5&�RUGHUV�LI�WKH\�DUH�DUELWUDU\�DQG�FDSULFLRXV�RU�RWKHUZLVH�

FRQWUDU\�WR�ODZ��71$�0HUFK��3URMHFWV��,QF��Y��)(5&������)��G�����������'�&��&LU�����������

8�6�&�����������$���7R�VXUYLYH�UHYLHZ��)(5&�PXVW�XVH�³UHDVRQHG�GHFLVLRQPDNLQJ��ZKLFK�

UHTXLUHV�LW�WR�³H[DPLQH�WKH�UHOHYDQW�GDWD�DQG�DUWLFXODWH�D�VDWLVIDFWRU\�H[SODQDWLRQ�IRU�LWV�DFWLRQV��

LQFOXGLQJ�D�µUDWLRQDO�FRQQHFWLRQ�EHWZHHQ�WKH�IDFWV�IRXQG�DQG�WKH�FKRLFH�PDGH�¶´�0RWRU�9HKLFOHV�

0IUV��$VV
Q�RI�8�6���,QF��Y��6WDWH�)DUP�0XW��$XWR�,QV��&R�������8�6���������������������TXRWLQJ�

%XUOLQJWRQ�7UXFN�/LQHV��,QF��Y��8QLWHG�6WDWHV������8�6��������������������&RXUWV�RQO\�GHHP�

IDFWXDO�ILQGLQJV�E\�)(5&�DV�FRQFOXVLYH�LI�WKH�ILQGLQJV�DUH�VXSSRUWHG�E\�VXEVWDQWLDO�HYLGHQFH�����

8�6�&�������U�E���)(5&¶V�GHFLVLRQ�ZLOO�EH�VHW�DVLGH�LI�LW�KDV�QRW�³H[DPLQHG�WKH�UHOHYDQW�

FRQVLGHUDWLRQV�DQG�DUWLFXODWHG�D�VDWLVIDFWRU\�H[SODQDWLRQ�IRU�LWV�DFWLRQ��LQFOXGLQJ�D�UDWLRQDO�

FRQQHFWLRQ�EHWZHHQ�WKH�IDFWV�IRXQG�DQG�WKH�FKRLFH�PDGH�´�)(5&��Y��(OHFWULF�3RZHU�6XSSO\�

$VV¶Q������6��&W������������������� 

5)5$�FODLPV�DUH�UHYLHZHG�GH�QRYR��6HH�1DYDMR�1DWLRQ�Y��8�6��)RUHVW�6HUY�������)��G�

�������������WK�&LU��������� 
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6800$5<�2)�$5*80(17 

1R�QHZ�LQWHUVWDWH�QDWXUDO�JDV�SLSHOLQH�PD\�EH�FRQVWUXFWHG�LQ�WKH�8QLWHG�6WDWHV�XQOHVV�

)(5&�JUDQWV�WKH�SURMHFW�D�&3&1�����8�6�&��������I���)(5&�FDQQRW�LVVXH�D�&3&1�XQOHVV�LW�ILQGV�

WKDW�WKH�SURMHFW�LV�³UHTXLUHG�E\�WKH�SUHVHQW�RU�IXWXUH�SXEOLF�FRQYHQLHQFH�DQG�QHFHVVLW\�´�,G��6XFK�

IDFWXDO�ILQGLQJV�E\�)(5&�PXVW�EH�VXSSRUWHG�E\�VXEVWDQWLDO�HYLGHQFH��'HO��5LYHUNHHSHU�1HWZRUN�

Y��)(5&�����)��WK�����������'�&��&LU���������)(5&�PXVW�GHWHUPLQH�ZKHWKHU�D�SLSHOLQH�ZLOO�VHUYH�

WKH�SXEOLF�LQWHUHVW�EHIRUH�PDNLQJ�WKLV�ILQGLQJ��6WDWHPHQW�RI�3ROLF\�&HUWLILFDWLRQ�RI�1HZ�,QWHUVWDWH�

1DWXUDO�*DV�3LSHOLQH�)DFLOLWLHV�����)(5&����������������������������FODULILHG����)(5&���

����������������KHUHLQDIWHU�³3ROLF\�6WDWHPHQW´���)(5&¶V�ILQGLQJ�RI�SXEOLF�FRQYHQLHQFH�DQG�

QHFHVVLW\�IRU�WKH�$)3�ZDV�QRW�VXSSRUWHG�E\�VXEVWDQWLDO�HYLGHQFH�EHFDXVH�����RI�WKH�SURMHFW¶V�

EHQHILWV�ZRXOG�JR�WR�%UD]LO��GRPHVWLF�EHQHILWV�ZHUH�RQO\�HYLGHQFHG�E\�YDJXH�DVVHUWLRQV��)(5&�

GLG�QRW�UHYLHZ�RU�FRQGXFW�D�PDUNHW�VWXG\��DQG�)(5&�JDYH�H[FHVVLYH�ZHLJKW�WR�SUHFHGHQW�

DJUHHPHQWV��5HKHDULQJ�2UGHU�DW�����������)(5&¶V�JUDQWLQJ�RI�D�&3&1�WR�7*3�IRU�WKH�$)3�ZDV�

DUELWUDU\�DQG�FDSULFLRXV�EHFDXVH�LWV�ILQGLQJ�RI�QHHG�ZDV�QRW�VXSSRUWHG�E\�VXEVWDQWLDO�HYLGHQFH� 

)(5&�PXVW�DOVR�ILQG�WKDW�WKH�EHQHILWV�RI�D�QHZ�SLSHOLQH�RXWZHLJK�LWV�KDUPV�EHIRUH�

DSSURYLQJ�WKH�SURMHFW��3ROLF\�6WDWHPHQW�DW�����������7KH�PRVW�LPSRUWDQW�EHQHILW�LQ�WKLV�DQDO\VLV�

LV�ZKHWKHU�WKH�SURMHFW�LV�QHHGHG��,G��DW�����������7KH�KDUPV�)(5&�VKRXOG�UHYLHZ�LQFOXGH�

HQYLURQPHQWDO�LPSDFWV��LPSDFWV�WR�ODQGRZQHUV��DQG�LPSDFWV�WR�FRPPXQLWLHV�VXUURXQGLQJ�WKH�

SLSHOLQH��,G��DW��������������7KH�SXUSRUWHG�EHQHILWV�RI�WKH�$)%�DUH�PLQLPDO�DQG�DUH�QRW�

VXSSRUWHG�E\�HYLGHQFH�VXFK�DV�D�PDUNHW�VWXG\��5HKHDULQJ�2UGHU�DW����������7KH�KDUPV�RI�WKH�$)3�

ZRXOG�EH�VLJQLILFDQW��LQFOXGLQJ�HQYLURQPHQWDO�KDUPV�DQG�KDUPV�WR�ODQGRZQHUV�ZKR�ZRXOG�EH�

VXEMHFW�WR�KDYLQJ�WKHLU�SURSHUWLHV�FRQGHPQHG��,G��DW������������$GGLWLRQDOO\��WKH�KDUP�WKH�$)3�

ZRXOG�FDXVH�WR�+20(¶V�UHOLJLRXV�SUDFWLFHV�ZRXOG�EH�VHYHUH��,G��DW����������*LYHQ�WKH�LPPHQVH�
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KDUPV�RI�WKH�$)3�DQG�WKH�PLQLPDO�DQG�XQVXSSRUWHG�EHQHILWV��)(5&¶V�ILQGLQJ�WKDW�WKH�EHQHILWV�RI�

WKH�$)3�ZRXOG�RXWZHLJK�WKH�KDUPV�LV�DUELWUDU\�DQG�FDSULFLRXV� 

8QGHU�5)5$��D�JRYHUQPHQW�PD\�VXEVWDQWLDOO\�EXUGHQ�D�SHUVRQ¶V�H[HUFLVH�RI�UHOLJLRQ�LI�LW�

GHPRQVWUDWHV�WKDW�WKH�EXUGHQ�����LV�LQ�IXUWKHUDQFH�RI�D�FRPSHOOLQJ�JRYHUQPHQWDO�LQWHUHVW�DQG�����

LV�WKH�OHDVW�UHVWULFWLYH�PHDQV�RI�IXUWKHULQJ�WKDW�LQWHUHVW�����8�6�&��������EE���D��������� 

%HFDXVH�WKH�$)3�ZRXOG�VLJQLILFDQWO\�LPSDFW�+20(¶V�DQQXDO�6ROVWLFH�6RMRXUQ��$)3�

ZRXOG�JR�DJDLQVW�+20(¶V�IXQGDPHQWDO�UHOLJLRXV�WHQDQW�WKDW�KXPDQV�VKRXOG�GR�HYHU\WKLQJ�LQ�

WKHLU�SRZHU�WR�SURPRWH�QDWXUDO�SUHVHUYDWLRQ�RYHU�DOO�RWKHU�LQWHUHVWV��HVSHFLDOO\�HFRQRPLF�RQHV���

5HKHDULQJ�2UGHU�DW�������7KXV��WKH�$)3�ZRXOG�VXEVWDQWLDOO\�EXUGHQ�+20(¶V�FRUH�UHOLJLRXV�

WHQDQWV��)XUWKHUPRUH��H[SRUWLQJ�RLO�WR�RWKHU�FRXQWULHV�LV�QRW�D�FRPSHOOLQJ�JRYHUQPHQWDO�LQWHUHVW��

:KLOH�WKH�$)3�ZLOO�SURYLGH�VRPH�LQWHUHVW�WR�WKH�8�6��JRYHUQPHQW�E\�GLYHUWLQJ�WHQ�SHUFHQW�RI�

/1*�WR�GRPHVWLF�VRXUFHV�DQG�ZLOO�LQFUHDVH�WKH�8�6�¶V�*'3�ZLWK�LWV�H[SRUWV��WKH�VXEVWDQWLDO�

EXUGHQ�RQ�+20(¶V�UHOLJLRQ�GRHV�QRW�VHUYH�D�FRPSHOOLQJ�JRYHUQPHQWDO�LQWHUHVW��5HKHDULQJ�2UGHU�

DW������ 

/DVWO\��HYHQ�LI�WKH�EXUGHQ�RQ�+20(¶V�UHOLJLRQ�VHUYHV�D�FRPSHOOLQJ�JRYHUQPHQWDO�

LQWHUHVW��FUHDWLQJ�WKH�$)3�LV�QRW�WKH�OHDVW�UHVWULFWLYH�PHDQV��5RXWLQJ�WKH�$)3�XQGHU�+20(�

SURSHUW\�LV�QRW�WKH�OHDVW�UHVWULFWLYH�PHDQV�EHFDXVH�WKH�SLSHOLQH�ZLOO�SUHGRPLQDQWO\�EHQHILW�QDWLRQV�

RWKHU�WKDQ�WKH�8QLWHG�6WDWHV��,G��:KLOH�LW�LV�PRUH�FRQYHQLHQW�WR�URXWH�WKH�$)3�XQGHU�+20(¶V�

SURSHUW\��LW�LV�QRW�WKH�OHDVW�UHVWULFWLYH�PHDQV��5RXWLQJ�WKH�$)3�DOWHUQDWLYHO\�ZRXOG�HQVXUH�)(5&¶V�

FRPSHOOLQJ�JRYHUQPHQWDO�LQWHUHVW�LV�PHW�ZKLOH�DOVR�SURWHFWLQJ�WKH�FRUH�WHQDQWV�RI�+20(¶V�

UHOLJLRXV�SUDFWLFHV��HYHQ�LI�LW�ZRXOG�FRVW�DGGLWLRQDO�PRQH\�WR�EXLOG��$FFRUGLQJO\��WKLV�&RXUW�

VKRXOG�KROG�WKDW�)(5&¶V�GHFLVLRQ�WR�URXWH�$)3�RYHU�+20(�SURSHUW\�YLRODWHG�5)5$� 



 � 
 

)(5&�KDV�EURDG�DXWKRULW\�WR�DWWDFK�UHDVRQDEOH�WHUPV�DQG�FRQGLWLRQV�WR�WKH�LVVXDQFH�RI�D�

&3&1�DV�WKH�SXEOLF�FRQYHQLHQFH�DQG�QHFHVVLW\�PD\�UHTXLUH�������I�H���$V�)(5&�SURSHUO\�

FRQFOXGHG��WKLV�DXWKRULW\�LQFOXGHV�WKH�DELOLW\�WR�DWWDFK�*+*�&RQGLWLRQV��:KHQ�GHWHUPLQLQJ�

ZKHWKHU�WR�DSSURYH�D�QHZ�QDWXUDO�JDV�SLSHOLQH�SURMHFW��)(5&�LV�UHTXLUHG�WR�FRQVLGHU�WKH�SURMHFW¶V�

IRUHVHHDEOH�GLUHFW�DQG�LQGLUHFW�HQYLURQPHQWDO�LPSDFWV��6LHUUD�&OXE�Y��)(5&������)��G�������'�&��

&LU���������$GGLWLRQDOO\��)(5&�KDV�DXWKRULW\�WR�PLWLJDWH�VXFK�HIIHFWV��,G�� 

7*3�FODLPV�WKDW�WKH�*+*�&RQGLWLRQV�DGGUHVV�D�³PDMRU�TXHVWLRQ´�DQG�DUH�RXWVLGH�RI�

)(5&¶V�DXWKRULW\��+RZHYHU��WKLV�FODLP�UHOLHV�RQ�D�PLVXQGHUVWDQGLQJ�RI�ZKDW�WULJJHUV�WKH�PDMRU�

TXHVWLRQV�GRFWULQH��04'���DQG�)(5&�ZDV�FRUUHFW�LQ�UHMHFWLQJ�7*3¶V�DWWDFN��7KH�04'�RQO\�

DSSOLHV�LQ�³H[WUDRUGLQDU\�FDVHV´�ZKHUH�WKH�DJHQF\¶V�DFWLRQ�RU�LQWHUSUHWDWLRQ�RI�LWV�DXWKRULW\�UXQV�

FRQWUDU\�WR�WKH�³KLVWRU\�DQG�EUHDGWK´�RI�LWV�UHFRJQL]HG�DXWKRULW\�RU�ZKHUH�WKH�DJHQF\¶V�DFWLRQ�

LPSOLFDWHV�D�TXHVWLRQ�RI�³HFRQRPLF�DQG�SROLWLFDO�VLJQLILFDQFH�´�6HH�1�&��&RDVWDO�)LVKHULHV�

5HIRUP�*US��Y��&DSW��*DVWRQ�//&�����)��WK������������WK�&LU���������FLWDWLRQV�RPLWWHG��

�DUWLFXODWLQJ�WKH�04'�DV�IRUPDOL]HG�LQ�:HVW�9LUJLQLD�Y��(3$���+HUH��WKH�*+*�&RQGLWLRQV�DUH�

VXIILFLHQWO\�VSHFLILF�DQG�LQGLYLGXDO�WR�WKH�7*3�3URMHFW��6HH�5HKHDULQJ�2UGHU�DW������������:KLOH�

FOLPDWH�FKDQJH�DQG�WKH�LPSDFWV�RI�*+*�HPLVVLRQV�KDYH�SUHYLRXVO\�EHHQ�IRXQG�WR�EH�PDWWHUV�RI�

HFRQRPLF�DQG�SROLWLFDO�VLJQLILFDQFH��WKHVH�VSHFLILF�*+*�&RQGLWLRQV�GR�QRW�DWWHPSW�WR�UHJXODWH�

WKH�8�6��HFRQRP\�RU�LWV�FOLPDWH�DQG�HQHUJ\�SROLFLHV�DW�ODUJH��7KLV�LV�HYLGHQFHG�E\�WKH�UHODWLYHO\�

VPDOO�PRQHWDU\�YDOXH�DQG�WKH�QDUURZ�DSSOLFDELOLW\�RI�WKHVH�&RQGLWLRQV�� 

(YHQ�LI�WKH�04'�ZDV�LPSOLFDWHG��)(5&�LV�WKH�H[HFXWLYH�DJHQF\�FKDUJHG�ZLWK�SURWHFWLQJ�

DQG�UHJXODWLQJ�WKH�SXEOLF�LQWHUHVW�DV�LW�UHODWHV�WR�QDWXUDO�JDV��&RQJUHVV�JDYH�YHU\�EURDG�DXWKRULW\�

WR�)(5&�DV�GHPRQVWUDWHG�E\�WKH�ODQJXDJH�RI�VHFWLRQ���RI�WKH�1*$�DQG�FRXUWV�KDYH�XSKHOG�

)(5&¶V�DXWKRULW\�WR�DWWDFK�FRQGLWLRQV�LQ�VHUYLFH�RI�WKH�SXEOLF�LQWHUHVW�DV�YHU\�EURDG��6HH�
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7UDQVFRQWLQHQWDO�*DV�3LSHOLQH��//&�Y��)(5&������)��G������������WK�&LU���������VHH�DOVR�

)ORULGD�3RZHU�	�/LJKW�&R��Y��)(5&������)��G������������WK�&LU���������$V�VXFK��WKH�*+*�

&RQGLWLRQV�FDQ�ZLWKVWDQG�7*3¶V�04'�DWWDFN�� 

)LQDOO\��LQ�OLJKW�RI�)(5&¶V�GHFLVLRQ�WR�DWWDFK�*+*�&RQGLWLRQV�WR�FRQVWUXFWLRQ�HPLVVLRQV��

)(5&�DFWHG�DUELWUDULO\�DQG�FDSULFLRXVO\�ZKHQ�LW�UHIXVHG�WR�DWWDFK�*+*�&RQGLWLRQV�IRU�WKH�7*3�

3URMHFW¶V�XSVWUHDP�DQG�GRZQVWUHDP�*+*�HPLVVLRQV��)(5&�FODLPV�WKDW�LW�LV�XQDEOH�WR�PDNH�D�

VLJQLILFDQFH�GHWHUPLQDWLRQ�IRU�XSVWUHDP�DQG�GRZQVWUHDP�HPLVVLRQV�EHFDXVH�LW�LV�LQ�WKH�SURFHVV�RI�

GHWHUPLQLQJ�LWV�RYHUDOO�SROLF\�IRU�XSVWUHDP�DQG�GRZQVWUHDP�HPLVVLRQV��2UGHU�DW����+RZHYHU��

)(5&�KDV�IDLOHG�WR�SURYLGH�DQ�H[SODQDWLRQ�IRU�KRZ�GHWHUPLQLQJ�VLJQLILFDQFH�LQ�WKLV�VSHFLILF�

SURFHHGLQJ�ZRXOG�KDUP�LWV�RYHUDOO�SROLF\�LQ�WKH�IXWXUH��)(5&�LWVHOI�UHFRJQL]HV�WKH�&3&1�

GHWHUPLQDWLRQ�SURFHVV�WR�EH�FDVH�E\�FDVH�DQG�IDFW�VSHFLILF��,G�� 

)(5&�DOVR�GHWHUPLQHG�WKDW�WKH�7*3�3URMHFW¶V�FRQVWUXFWLRQ�HPLVVLRQV�ZHUH�VLJQLILFDQW�

HQRXJK�WR�LPSRVH�PLWLJDWLRQ�FRQGLWLRQV��7KH�7*3�3URMHFW¶V�FRQVWUXFWLRQ�HPLVVLRQV�DUH�HVWLPDWHG�

WR�EH�VLJQLILFDQWO\�ORZHU�LQ�DPRXQW�DQG�GXUDWLRQ�WKDQ�WKH�SURMHFW¶V�GRZQVWUHDP�HPLVVLRQV��)(5&�

IDLOHG�WR�FRQVLGHU�XSVWUHDP�HPLVVLRQV�RU�SURYLGH�DQ�H[SODQDWLRQ�IRU�ZK\�LW�FRXOG�QRW�GR�VR���

2UGHU�DW����$V�VXFK��)(5&�VKRXOG�KDYH�DOVR�IRXQG�WKH�GRZQVWUHDP�HPLVVLRQV�VLJQLILFDQW�DQG�LQ�

QHHG�RI�PLWLJDWLRQ�� 

$5*80(17 

,� )(5&¶V�*UDQWLQJ�RI�D�&HUWLILFDWH�RI�3XEOLF�&RQYHQLHQFH�DQG�1HFHVVLW\�ZDV�$UELWUDU\�
DQG�&DSULFLRXV�%HFDXVH�,WV�)LQGLQJ�7KDW�WKH�$)3�ZDV�1HHGHG�:DV�1RW�6XSSRUWHG�E\�
6XEVWDQWLDO�(YLGHQFH� 

 
No new interstate natural gas pipeline may be constructed in the United States unless 

FERC grants the project a certificate of public convenience and necessity. 15 U.S.C. § 717(f). 

FERC may only grant the certificate if it finGV�WKDW�WKH�SLSHOLQH�LV�UHTXLUHG�E\�WKH�³SXEOLF�
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convenience and QHFHVVLW\�´�Id. Whether a project is required by the public convenience and 

necessity is fundamentally an inquiry into whether the project is needed. Policy Statement at���

�����������VHH�DOVR�'UDIW�8SGDWHG�3ROLF\�6WDWHPHQW�RQ�&HUWLILFDWLRQ�RI�1HZ�,QWHUVWDWH�1DWXUDO�

*DV�)DFLOLWLHV�����)(5&�����������������DW�����������KHUHLQDIWHU�³'UDIW�3ROLF\�6WDWHPHQW´���,Q�

GHWHUPLQLQJ�ZKHWKHU�D�SURMHFW�LV�QHHGHG��)(5&�PXVW�HYDOXDWH�³DOO�IDFWRUV�EHDULQJ�RQ�WKH�SXEOLF�

LQWHUHVW�´�$WO��5HI��&R��Y��3XE��6HUY��&RPP¶Q�RI�1�<, 360 U.S. 378, 391 (1959).  

Factors bearing on the public interest VKRXOG�include the end use of the gas, why the 

project is needed to serve its planned end use, increased reliability, lower prices through adding 

competition to the market, current and future demand support, and precedent agreements.�3ROLF\�

6WDWHPHQW�DW���������� 'UDIW�Policy Statement at ¶ 11,557��(YLGHQFH�RI�SURMHFW�QHHG�ZLOO�³XVXDOO\�

LQFOXGH�D�PDUNHW�VWXG\´��(QYW¶O�'HI��)XQG�Y��)(5&, 2 F.4th 953, 962 ('�&��&LU��2021). Such 

factual findings by FERC must be supported by substantial evidence. Del. Riverkeeper Network, 

45 F.4th at 108��7KH�VXEVWDQWLDO�HYLGHQFH�³standard requires more than a scintilla but can be 

VDWLVILHG�E\�VRPHWKLQJ�OHVV�WKDQ�D�SUHSRQGHUDQFH�RI�WKH�HYLGHQFH�´�FPL Energy M.E. LLC v. 

FERC, 287 F.3d 1151, 1160 ('�&��&LU��2002)��)(5&¶V�ILQGLQJ�RI�SXEOLF�FRQYHQLHQFH�DQG�

necessity IRU�WKH�$)3�ZDV�QRW�VXSSRUWHG�E\�VXEVWDQWLDO�HYLGHQFH��7KHUHIRUH��)(5&¶V�JUDQWLQJ�RI�

a certificate of public convenience and necessity to TGP for the AFP was arbitrary and 

capricious.  

%� 7KH�SXUSRUWHG�EHQHILWV�RI�WKH�$)3�DUH�QRW�VXSSRUWHG�E\�VXEVWDQWLDO�HYLGHQFH�DQG�)(5&�
KDV�LPSHUPLVVLEO\�UHOLHG�RQ�7*3¶V�YDJXH�DQG�XQVXEVWDQWLDWHG�DVVHUWLRQV�RI�SXEOLF�EHQHILW�
LQ�PDNLQJ�LWV�ILQGLQJ�RI�SXEOLF�FRQYHQLHQFH�DQG�QHFHVVLW\� 

 
³9DJXH�DVVHUWLRQV�RI�SXEOLF�EHQHILW�ZLOO�QRW�EH�VXIILFLHQW´�HYLGHQFH�IRU�)(5&�WR�ILQG�WKDW�

D�SLSHOLQH�SURMHFW�LV�QHHGHG��(QYW¶O�'HI��)XQG����)��WK�DW������'HVSLWH�WKLV�FOHDU�JXLGDQFH��)(5&�

UHOLHG�RQ�YDJXH�DQG�XQVXEVWDQWLDWHG�FODLPV�RI�SXEOLF�EHQHILW�ZKHQ�LW�IRXQG�WKDW�WKH�$)3�ZDV�
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QHHGHG��)(5&�FRQVLGHUHG�WKH�IROORZLQJ�VL[�DVVHUWLRQV�E\�7*3�LQ�GHWHUPLQLQJ�WKDW�WKH�$)3�ZDV�

QHHGHG������WKDW�WKH�$)3�ZRXOG�SURYLGH�QDWXUDO�JDV�WR�D�WHUPLQDO�SLSHOLQH�LQWHUVHFWLRQ������WKDW�

WKH�$)3�ZRXOG�SURYLGH�JDV�WR�DUHDV�RI�1HZ�8QLRQ�FXUUHQWO\�ZLWKRXW�QDWXUDO�JDV�VHUYLFH������WKDW�

WKH�$)3�ZLOO�H[SDQG�WKH�JDV�VXSSO\�ZLWKLQ�WKH�8QLWHG�6WDWHV������WKDW�WKH�$)3�ZLOO�FUHDWH�D�PRUH�

FRPSHWLWLYH�PDUNHW������WKDW�WKH�$)3�ZRXOG�ILOO�XQGHUXVHG�FDSDFLW\�LQ�WKH�1RUWK�:D\�SLSHOLQH��

DQG�����WKDW�WKH�$)3�ZLOO�LPSURYH�DLU�TXDOLW\�E\�UHSODFLQJ�IRVVLO�IXHOV�ZLWK�QDWXUDO�JDV��5HKHDULQJ�

2UGHU�DW������ 

 7*3�KDV�SURYLGHG�QR�PDUNHW�VWXG\�RU�RWKHU�HYLGHQFH�WR�FRUURERUDWH�WKHLU�DVVHUWLRQV��

:KHQ�DVVHUWLQJ�WKDW�WKH�SXEOLF�FRQYHQLHQFH�DQG�QHFHVVLW\�UHTXLUHV�D�QHZ�SLSHOLQH��PDUNHW�VWXGLHV�

DUH�JHQHUDOO\�UHTXLUHG��3ROLF\�6WDWHPHQW�DW�����������(QYW¶O�'HI��)XQG����)��WK�DW������:LWKRXW�D�

PDUNHW�VWXG\�RU�RWKHU�HYLGHQFH�WR�VXSSRUW�LWV�FODLPV�RI�SXEOLF�EHQHILW��WKHUH�LV�QR�VXEVWDQWLDO�

HYLGHQFH�WR�VXSSRUW�)(5&¶V�IDFWXDO�ILQGLQJ�WKDW�WKH�$)3�LV�QHHGHG��6HFRQG��HYHQ�LI�7*3¶V�FODLPV�

ZHUH�EDFNHG�E\�HYLGHQFH��7*3¶V�DVVHUWLRQV�GR�QRW�UHIOHFW�WUXH�SXEOLF�EHQHILW�DV�RQO\�D�VPDOO�

SRUWLRQ�RI�WKH�JDV�WR�EH�WUDQVSRUWHG�E\�WKH�$)3�ZRXOG�DFWXDOO\�VHUYH�WKH�SXUSRUWHG�EHQHILWV� 

7*3¶V�DVVHUWLRQV�WKDW�WKH�AFP will bring gas to a pipeline intersection and fill underused 

FDSDFLW\�LQ�WKH�1RUWK�:D\�SLSHOLQH�GR�QRW�IDOO�ZLWKLQ�WKH�&HUWLILFDWH�3ROLF\�6WDWHPHQW¶V�

definitions of public benefit. Policy Statement at ¶ 61, 745. 7*3¶V other assertions also do not 

reflect public benefits in terms of actual price reduction, actual demand for natural gas in New 

Union, or tangible effects on air quality. Id.; Rehearing Order at ����� Even if these assertions 

reflected evidence of benefits to the public, the benefits would only come from the ten percent of 

gas to be transported by the AFP that would actually remain in the United States. 5HKHDULQJ�

2UGHU�DW�������*LYHQ�WKH�ODFN�RI�HYLGHQWLDU\�VXSSRUW�IRU�7*3¶V�DVVHUWLRQV�DQG�WKH�PLQLPDO�SXEOLF�
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EHQHILWV�WKH�$)3�ZRXOG�SURYLGH�LI�WKHVH�DVVHUWLRQV�ZHUH�VXSSRUWHG��)(5&¶V�ILQGLQJ�WKDW�WKH�$)3�

is required by the public necessity is not supported by substantial evidence. 

&� 7KH�SUHFHGHQW�DJUHHPHQWV�HQWHUHG�LQWR�E\�7*3�DUH�QRW�VXIILFLHQW�HYLGHQFH�RI�SXEOLF�
EHQHILW�EHFDXVH�)(5&�FDQQRW�UHO\�VROHO\�RQ�SUHFHGHQW�DJUHHPHQWV�WR�HVWDEOLVK�SXEOLF�
EHQHILW�ZKHUH�WKHUH�LV�D�ODFN�RI�RWKHU�HYLGHQFH� 

 
 7KH�&HUWLILFDWH�3ROLF\�6WDWHPHQW��ZKLFK�ZDV�LVVXHG�LQ�������LV�FXUUHQWO\�XQGHUJRLQJ�

UHYLVLRQ��'UDIW�3ROLF\�6WDWHPHQW�DW�����������7KH������'UDIW�3ROLF\�6WDWHPHQW�VWDWHV�WKDW�)(5&�

KDG�EHHQ�UHO\LQJ�³DOPRVW�H[FOXVLYHO\�RQ�SUHFHGHQW�DJUHHPHQWV�WR�HVWDEOLVK�SURMHFW�QHHG´�XQGHU�

WKH������3ROLF\�6WDWHPHQW�DQG�WKDW��JRLQJ�IRUZDUG��)(5&�VKRXOG�EH�IDU�OHVV�UHOLDQW�RQ�SUHFHGHQW�

DJUHHPHQWV��,G��3UHFHGHQW�DJUHHPHQWV�DUH�QRW�DGHTXDWH�RQ�WKHLU�RZQ�WR�HVWDEOLVK�SURMHFW�QHHG��

HVSHFLDOO\�ZKHUH�WKHUH�LV�D�ODFN�RI�RWKHU�HYLGHQFH��(QYW¶O�'HI��)XQG����)��WK�DW����� 

In finding that the AFP was needed, FERC considered the two binding precedent 

agreements HQWHUHG�LQWR�E\�7*3�WR�EH�D�³VWURQJ�VKRZLQJ�RI�SXEOLF�EHQHILW�´�5HKHDULQJ�2UGHU at ��

��. FERC arbitrarily and capriciously treated the two precedent agreements entered into by TGP 

as substantial evidence of project need on their own. Rehearing Order at ����. Although 

precedent agreements are important evidHQFH�RI�SURMHFW�QHHG��)(5&�LV�REOLJDWHG�WR�FRQVLGHU�³DOO�

IDFWRUV´�EHDULQJ�RQ�WKH�SXEOLF�LQWHUHVW�DQG�WKH�WZR�precedent agreements entered by TGP are not 

substantial evidence of project need. Policy Statement at ¶ 61,746; $WO��5HI��&R�������8�6��DW����� 

TGP was only able to enter into two precedent agreements, one with International for 

ninety percent RI�WKH�$)3¶V�FDSDFLW\�DQG�RQH�with NUG for the remaining ten percent. Rehearing 

Order at ����. The D.C. Circuit Court of Appeals held in Environmental Defense Fund v. FERC 

that a single precedent agreement, where there is no other evidence of benefit beyond vague 

assertions, is not substantial evidence of project need. (QYW¶O�'HI��)XQG, 2 F.4th at 973. Similarly, 

)(5&¶V�ILQGLQJ�RI�SURMHFW�QHHG�KHUH�LV�QRW�VXSSRUWHG�E\�VXEVWDQWLDO�HYLGHQFH�GXH�WR�WKH�VPDOO�
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number of precedent agreements, the lack of substantiated evidence of project need, and the fact 

that the precedent agreement with International that accounts for nearly all of the planned 

SLSHOLQH¶V�FDSDFLW\�ZRXOG�RQO\�serve the Brazilian market. Rehearing Order at ���������. Here, as 

it did in Environmental Defense Fund��)(5&�KDV�WDNHQ�DQ�³RVWULFK-like approach [that] flies in 

WKH�IDFH�RI�WKH�JXLGHOLQHV�VHW�IRUWK�LQ�WKH�&HUWLILFDWH�3ROLF\�6WDWHPHQW�´�(QYW¶O�'HI��)XQG����)��WK�

DW. 975. 

'� *DV�GHVWLQHG�IRU�%UD]LO�GRHV�QRW�VHUYH�WKH�SXEOLF�EHQHILW�EHFDXVH�WKH�SXEOLF�EHQHILW�
VKRXOG�EH�LQWHUSUHWHG�DV�WKH�GRPHVWLF�SXEOLF�EHQHILW�DQG�EHFDXVH�%UD]LO�GRHV�QRW�KDYH�D�
IUHH�WUDGH�DJUHHPHQW�ZLWK�WKH�8QLWHG�6WDWHV� 

 
When considering public benefit, FERC must consider need. Policy Statement at ¶ 

61,745-46. In considering need, FERC should examine the planned end use of the LNG and why 

this project is needed to serve that end use. See Draft Policy Statement at ¶ 11,556. Considering 

the planned use of the LNG makes sense, given that if the gas were to never to be used it would 

not be needed or serve the public benefit. In its analysis of the AFP, FERC considered the end 

use of the gas to be transported by the AFP and determined that the AFP would serve the public 

convenience and necessity even though 90�SHUFHQW�of the gas that the AFP would transport is 

destined for Brazil. Rehearing Order at �����������������. This determination is not supported by 

VXEVWDQWLDO�HYLGHQFH�DQG�LV�FRQWUDU\�WR�&RQJUHVV¶V�LQWHQWLRQV�LQ�WKH�1*$. 

 Section 3 of the 1*$ states that applications for export of natural gas to countries with 

which the 8QLWHG�6WDWHV�KDV�D�IUHH�WUDGH�DJUHHPHQW�VKRXOG�EH�DSSURYHG�DV�EHLQJ�³FRQVLVWHQW�ZLWK�

WKH�SXEOLF�LQWHUHVW�´����8�6�&������E. The court in Oberlin II held that natural gas exported to 

countries with which the United States has a free trade agreement serves the public convenience 

and necessity under Section 7 of the 1*$. City of Oberlin, Ohio v. FERC, 39 F.4th 719, 726 

('�&��&LU��2022). Here, FERC arbitrarily concluded that Section 3 of the 1*$, coupled with the 



 �� 
 

holding in Oberlin II, means that gas exported to Brazil, a country with which the United States 

does not have a free trade agreement with, serves the public convenience and necessity. 

Rehearing Order at ��������.  

)(5&¶V�ILQGLQJ�WKDW�JDV�H[SRUWHG�WR�%UD]LO�VHUYHV�WKH�SXEOLF�FRQYHQLHQFH�DQG�QHFHVVLW\�LV�

not supported by substantial evidence because there is no statutory or caselaw basis for the 

determination, since there is no free trade agreement between the United States and Brazil. The 

ILQGLQJ�DOVR�JRHV�DJDLQVW�&RQJUHVV¶V�LQWHQW�EHFDXVH�WKH�NGA is a domestic statute, and the public 

convenience and necessity should therefore be interpreted to mean the domestic public 

convenience and necessity. Interpreting the statute otherwise could lead to FERC approving 

projects with little to no domestic benefit and high domestic costs, such as the AFP, under the 

guise of public benefits being realized outside the country.  

,,� )(5&¶V�)LQGLQJ�WKDW�WKH�%HQHILWV�IURP�WKH�$)3�2XWZHLJK�WKH�(QYLURQPHQWDO�DQG�
6RFLDO�+DUPV�:DV�$UELWUDU\�DQG�&DSULFLRXV�%HFDXVH�WKH�%HQHILWV�DUH�0LQLPDO�DQG�
1RW�6XSSRUWHG�E\�(YLGHQFH�DQG�WKH�+DUPV�DUH�6HYHUH�� 

Once FERC has made a determination that a pipeline is required by the public 

FRQYHQLHQFH�DQG�QHFHVVLW\�LW�PXVW�WKHQ�EDODQFH�WKH�SURMHFW¶V�EHQHILWV�DJDLQVW�LWV�DGYHUVH�LPSDFWV��

Policy Statement at ¶ 61,745-46. The harms to consider in this analysis include environmental 

impacts, impacts to landowners, and impacts to communities surrounding the pipeline. Id.; 

9HFLQRV�SDUD�HO�%LHQHVWDU�GH�OD�&RPXQLGDG�&RVWHUD�Y��)(5&����)��WK����������������'�&��&LU��

������ The most important consideration in assessing benefits is whether the project is needed. 

3ROLF\�6WDWHPHQW�DW������������. While )(5&�KDV�EURDG�GLVFUHWLRQ�LQ�WKLV�GHFLVLRQ��)(5&¶V�

discretion cannot go unchecked. (QYW¶O�'HIHQVH�)XQG, 2 F.4th at 975. FERC cannot simply 

FRQFOXGH�³ZLWKRXW�GHHSHU�DQDO\VLV´�WKDW�WKH�EHQHILWV�RI�D�SURMHFW�outweigh the harms. Id. at 966. 
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,I�)(5&�GHFLGHV�ZLWK�RQO\�³FXUVRU\´�DQDO\VLV�WKDW�WKH�EHQHILWV�RI�D�SURMHFW�RXWZHLJK�WKH�KDUPV��

then its decision is arbitrary and capricious. Id. at 976.  

As discussed above, when FERC determined that the AFP was needed it relied on vague 

assertions of public benefit by TGP and did not base its decision on substantial evidence of the 

benefits of or need for the project. Rehearing Order at ����������������. TGP has asserted that the 

10�SHUFHQW of the gas to be transported by the AFP will improve air quality because it will replace 

fossil fuels where it is used domestically. Rehearing Order at ����. However, this benefit, like the 

others asserted by TGP, is not evidenced in the record and therefore should not be given great 

weight. There is also no substantial evidence in the record of economic benefits from the TGP, 

EHFDXVH�7*3�IDLOHG�WR�SURYLGH�D�PDUNHW�VWXG\��)(5&¶V�EDlancing of the purported benefits 

against the harms of the AFP should be viewed in light of the fact that 90 percent of any benefits 

the AFP would have would be felt in Brazil, but 100 percent of the harms the pipeline would 

cause would be felt in the United States. Id. at ������������.  

A. 7KH�VHYHUH�HQYLURQPHQWDO�KDUPV�WKH�$)3�ZRXOG�FDXVH�RQ�WKH�SODQQHG�URXWH�RU�WKH�
DOWHUQDWH�URXWH�RXWZHLJK�LWV�SXUSRUWHG�EHQHILWV� 

)DLOXUH�E\�)(5&�WR�FRQVLGHU�D�SLSHOLQH¶V�RYHUDOO�HQYLURQPHQWDO�LPSDFWV��LQFOXGLQJ�IDLOXUH�

to adequately analyze potential impacts on the climate, is a violation of both NEPA and the 

NGA. Vecinos para el Bienestar de la Comunidad Costera v. FERC, 6 F.4th 1321, 1328-31 

('�&��&LU��2021). In considering the environmental harms the AFP would cause, FERC dismissed 

WKH�HQYLURQPHQWDO�KDUPV�WR�+20(¶V�SURSHUW\�DV�QRW�VLJQLILFDQW�DQG�IDLOHG�WR�ORRN�EH\RQG�

+20(¶V�SURSHUW\�IRU�IXUWKHU�KDUPV��5HKHDULQJ�Order at ���������. The environmental harms to 

+20(¶V�SURSHUW\�DORQH�DUH�VLJQLILFDQW��LQFOXGLQJ�WKH�FOHDULQJ�RI�D�VZDWK�RI�WKH�SURSHUW\�IRU�WKH�

pipeline by removing 2,200 trees and many other forms of vegetation. Id. at ����. FERC 

arbitrarily and capriciously dismissed these harms as insignificant without evidence. Id. 
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7KH�SRUWLRQ�RI�WKH�$)3�WKDW�ZRXOG�UXQ�WKURXJK�+20(¶V�SURSHUW\�LV�RQO\�WZR�SHUFHQW of 

WKH�$)3¶V�WRWDO�length. Rehearing Order at ���������� Given the immense destruction the pipeline 

ZLOO�FDXVH�RQ�+20(¶V�SURSHUW\��WKH�HQYLURQPHQWDO�KDUP�WKH�$)3�ZLOO�FDXVH�RYHU�LWV�HQWLUH�

length is likely to be great. FERC acknowledged that the route as planned will have impacts on 

³HQYLURQPHQWDOO\�VHQVLWLYH�HFRV\VWHPV´�DQG�WKDW�WKH�SLSHOLQH¶V�SDWK�LI�UHURXWHG�ZLOO�KDUP�HYHQ�

³PRUH�VHQVLWLYH´�HFRV\VWHPV��Id. at ����. Yet, in its balancing analysis, FERC acknowledged 

RQO\�WKH�HQYLURQPHQWDO�KDUPV�WKH�$)3�ZRXOG�FDXVH�WR�+20(¶V�SURSHUW\�DQG�IDLOHG�WR�DQDO\]H�

WKH�SURMHFW¶V�RYHUDOO�HQYLURQPHQWDO�KDUPV��including potential contributions to climate change 

and the extent of impacts on sensitive ecosystems. Id. at ��������.  

)(5&¶V�IDLOXUH�WR�DQDO\]H�WKH�RYHUDOO�HQYLURQPHQWDO�KDUPV�RI�WKH�$)3�PLUURUV�LWV�IDLOXUH�

in Vecinos. In Vecinos, FERC did not consider harms to communities beyond a WZR�PLOH 

distance from a pipeline project and failed to consider the harm the pipeline would cause by 

contributing to climate change. Vecinos para el Bienestar de la Comunidad Costera, 6 F.4th at 

1328-31. This failure was held to be arbitrary and capricious under the APA and the NGA. Id. at 

1331. Here, the full extent RI�WKH�$)3¶V�HQYLURQPHQWDO�LPSDFWV��LQFOXGLQJ�FRQWULEXWLRQV�WR�

FOLPDWH�FKDQJH�WKURXJKRXW�WKH�OLIH�RI�WKH�SURMHFW��FDQQRW�EH�PLWLJDWHG�E\�)(5&¶V�LQFOXVLRQ�RI�

short-term conditions, such as requiring electric tool usage during construction or rerouting the 

pipeline. Rehearing Order at ���������������7KHUHIRUH��)(5&¶V finding that the benefits of the 

AFP outweigh the costs is arbitrary and capricious. 

%� ,I�EXLOW��WKH�$)3�ZRXOG�FDXVH�VHYHUH�KDUPV�WR�ODQGRZQHUV�EHFDXVH�7*3�KDV�EHHQ�XQDEOH�
WR�UHDFK�HDVHPHQW�DJUHHPHQWV�ZLWK�����RI�ODQGRZQHUV�LQ�WKH�$)3¶V�SDWK�DQG�EHFDXVH�WKH�
$)3�ZRXOG�GHFLPDWH�+20(¶V�DELOLW\�WR�SUDFWLFH�LWV�UHOLJLRQ� 

 
³7KH�KDUP�WR�DQ�LQGLYLGXDO�IURP�KDYLQJ�WKHLU�ODQG�FRQGHPQHG�LV�RQH�WKDW�PD\�QHYHU�EH�

fully remedied, even in the event they receive their constitutionally-UHTXLUHG�FRPSHQVDWLRQ�´�
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Draft Policy Statement at ¶ 11,559. Given this harsh reality, FERC should use caution to prevent 

the excessive use of eminent domain by pipeline projects. In addition to analyzing the use of 

eminent domain when assessing the impacts of a proposed project on landowners, FERC is 

directed by the Policy Statement to consider other impacts on landowners and surrounding 

communities. Policy Statement at 317. 

 If the AFP is approved, the use of eminent domain will be excessive because TGP has 

been unable to reach easement agreements with RYHU�40�SHUFHQW of the landowners whose 

properties will be harmed by the AFP, including HOME. 5HKHDULQJ�Order at ����. This means 

that nearly half the landowners being directly impacted by the AFP would experience a harm 

³WKDW�PD\�QHYHU�EH�IXOO\�UHPHGLHG�´�,G��DW���������; Draft Policy Statement at ¶ 11,559. Even if 

the AFP LV�UHURXWHG�DURXQG�+20(¶V�SURSHUW\��WKH�VHYHUH�LPSDFW�RQ�WKHVH�ODQGRZQHUV�UHPDLQV��,I�

WKH�$)3¶V�URXWH�LV�DSSURYHG�DV�SODQQHG��WKH�$)3�ZLOO�DOVR�FDXVH�LUUHSDUDEOH�DQG�VHYHUH�KDUP�WR�

+20(¶V�DELOLW\�WR�SUDFWLFH�its religion. Rehearing Order at ��������.  

$�FHQWUDO�WHQHW�RI�+20(¶V�UHOLJLRQ�LV�WKH�6ROVWLFH�6RMRXUQ��D�VDFUHG�MRXUQH\�PDGH�E\�

PHPEHUV�RI�+20(�DFURVV�WKH�VDPH�SDUW�RI�+20(¶V�SURSHUW\�WKDW�WKH�$)3�ZRXOG�WHDU�WKURXJK��

Rehearing Order at ���������. Members of HOME have been practicing the Solstice Sojourn for 

almost 90 years. Id. at ��48. To cross the AFP while making this sacred journey would be 

³XQLPDJLQDEOH´�DQG�ZRXOG�GHVWUR\�WKH�6RMRXUQ¶V�YHU\�PHDQLQJ��Id. at ����. This loss to HOME 

is significant on its own. When considered with the severe and unavoidable impacts on the other 

landowners, the harms the AFP would cause far outweigh any of the its purported benefits. For 

WKLV�UHDVRQ��)(5&¶V�ILQGLQJ�WKDW�WKH�EHQHILWV�RI�WKH�$)3�RXWZHLJK�WKH�KDUPV�ZDV�DUELWUDU\�DQG�

capricious.  
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,,,� )(5&�(UUHG�LQ�)LQGLQJ�WKDW�WKH�&3&1�'LG�1RW�9LRODWH�5)5$�� 

7KH�5HOLJLRXV�)UHHGRP�5HVWRUDWLRQ�$FW��³5)5$´��DSSOLHV�WR�IHGHUDO�JRYHUQPHQWDO�

DFWLRQV�WKDW�³VXEVWDQWLDOO\�EXUGHQ�D�SHUVRQ¶V�H[HUFLVH�RI�UHOLJLRQ�´����8�6�&��������EE���D��

��������VHH�&LW\�RI�%RHUQH�Y��)ORUHV������8�6����������������������8QGHU�5)5$��WKH�JRYHUQPHQW�

PD\�VXEVWDQWLDOO\�EXUGHQ�D�SHUVRQ¶V�H[HUFLVH�RI�UHOLJLRQ�LI�LW�GHPRQVWUDWHV�WKDW�WKH�EXUGHQ�����LV�

LQ�IXUWKHUDQFH�RI�D�FRPSHOOLQJ�JRYHUQPHQWDO�LQWHUHVW�DQG�����LV�WKH�OHDVW�UHVWULFWLYH�PHDQV�RI�

IXUWKHULQJ�WKDW�LQWHUHVW�����8�6�&��������EE���D��������� 

$� 7KH�LQVWDOODWLRQ�RI�WKH�$)3�RYHU�+20(¶V�SURSHUW\�VXEVWDQWLDOO\�EXUGHQV�+20(¶V�
H[HUFLVH�RI�UHOLJLRQ� 

7R�HVWDEOLVK�WKDW�D�SODLQWLII
V�H[HUFLVH�RI�UHOLJLRQ�ZDV�VXEVWDQWLDOO\�EXUGHQHG��WKH�SODLQWLII�

PXVW�VKRZ�WKDW�WKH�EXUGHQ�RQ�KLV�UHOLJLRQ�VXEVWDQWLDOO\�LQWHUIHUHV�ZLWK�D�WHQHW�RU�EHOLHI�FHQWUDO�WR�

KLV�RU�KHU�UHOLJLRQ��:HLU�Y��1L[������)��G������������WK�&LU����������$�VXEVWDQWLDO�EXUGHQ�H[LVWV�

ZKHQ�DQ�HQWLW\�SXWV�VXEVWDQWLDO�SUHVVXUH�RQ�DGKHUHQWV�WR�PRGLI\�WKHLU�EHKDYLRU��ZKLFK�WKHQ�

YLRODWHV�WKHLU�EHOLHIV��-ROO\�Y��&RXJKOLQ�����)��G������������G�&LU���������TXRWLQJ�7KRPDV�Y��5HY��

%G��RI�WKH�,QGLDQD�(PSOR\PHQW�6HF��'LY�������8�6������������������� 

,Q�7KLU\�Y��&DUOVRQ��D�SURSRVHG�KLJKZD\�SURMHFW�ZRXOG�UXQ�WKURXJK�1DWLYH�$PHULFDQ�

SDUHQWV¶�ODQG�DQG�UHTXLUH�WKH�UHPRYDO�RI�WKHLU�VWLOOERUQ�GDXJKWHU¶V�JUDYH��7KLU\�Y��&DUOVRQ�����

)��G��������������WK�&LU����������7KH�7HQWK�&LUFXLW�KHOG�WKDW�WKH�SURMHFW�ZDV�QRW�D�VXEVWDQWLDO�

EXUGHQ�RQ�WKH�SDUHQWV¶�UHOLJLRQ��,G��DW����������7KH�&RXUW�UHDVRQHG�WKDW�EHFDXVH�WKH�SODLQWLII¶V�

$PHULFDQ�,QGLDQ�VSLULWXDOLW\�DQG�4XDNHU�EHOLHIV�DOORZHG�IRU�PRYLQJ�JUDYHVLWHV�ZKHQ�QHFHVVDU\�

DQG�EHFDXVH�WKHLU�UHOLJLRQ�DOORZHG�WKHP�WR�ZRUVKLS�LQ�DUHDV�RWKHU�WKDQ�WKH�JUDYHVLWH��SURWHFWLQJ�

WKH�JUDYHVLWH�ZDV�QRW�D�FHQWUDO�DVSHFW�RI�WKHLU�UHOLJLRQ��,G�� 

7KLU\�LV�GLVWLQJXLVKDEOH�IURP�WKH�SUHVHQW�FDVH�EHFDXVH�XQOLNH�LQ�7KLUW\��WKH�$)3�ZRXOG�

YLRODWH�WKH�FHQWUDO�WHQDQWV�RI�+20(¶V�UHOLJLRXV�EHOLHIV��+HUH��WKH�$)3�ZRXOG�VXEVWDQWLDOO\�
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EXUGHQ¶V�+20(¶V�UHOLJLRQ�EHFDXVH�+20(¶V�IRXQGLQJ�SULQFLSOH�LV�WKDW�QDWXUH�LWVHOI�LV�D�GHLW\�WKDW�

VKRXOG�EH�ZRUVKLSSHG�DQG�UHVSHFWHG��5HKHDULQJ�2UGHU�DW�������+20(¶V�UHOLJLRQ�ZDV�IRXQGHG�LQ�

UHVSRQVH�WR�WKH�LQGXVWULDO�UHYROXWLRQ�DQG�WKH�KDUPIXO�HIIHFWV�+20(¶V�IRXQGHUV�VDZ�WKDW�

LQGXVWULDOL]DWLRQ�DQG�FDSLWDOLVP�ZHUH�FDXVLQJ�WR�WKH�HQYLURQPHQW��,G��7KXV��HYHQ�LI�WKH�$)3�LV�

EXULHG�XQGHUQHDWK�+20(¶V�SURSHUW\��LW�ZRXOG�VXEVWDQWLDOO\�EXUGHQ�+20(¶V�EHOLHIV��:DONLQJ�

RYHU�WKH�$)3�SLSHOLQH�RQ�WKHLU�RZQ�ODQG�ZRXOG�EH�³XQLPDJLQDEOH´�DQG�ZRXOG�GHVWUR\�WKH�

PHDQLQJ�RI�WKH�6ROVWLFH�6RMRXUQ��WKH�FHQWUDO�HYHQW�RI�+20(¶V�UHOLJLRQ��5HKHDULQJ�2UGHU�DW�������

:KLOH�LQ�7KLU\�WKH�SURSRVHG�KLJKZD\�SURMHFW�ZRXOG�QRW�SURKLELW�WKH�SODLQWLIIV¶�ZRUVKLS�EHFDXVH�

WKHLU�GDXJKWHU¶V�JUDYH�ZRXOG�EH�PRYHG��KHUH��WKH�$)3�ZRXOG�PDNH�LW�LPSRVVLEOH�IRU�+20(�

PHPEHUV�WR�SUDFWLFH�WKHLU�UHOLJLRQ��7KXV��WKH�$)3�ZRXOG�YLRODWH�5)5$�� 

)XUWKHUPRUH��WKH�SUHVHQW�FDVH�LV�GLVWLQJXLVKDEOH�IURP�1DYDMR�1DWLRQ�Y��8�6��)RUHVW�

6HUYLFH��,Q�1DYDMR�1DWLRQ��WKH�FRXUW�IRXQG�WKDW�WKH�SURSRVHG�XVH�RI�UHF\FOHG�ZDVWHZDWHU�WR�PDNH�

DUWLILFLDO�VQRZ�IRU�D�FRPPHUFLDO�VNL�UHVRUW�RQ�D�PRXQWDLQ�FRQVLGHUHG�VDFUHG�ZRXOG�QRW�

³VXEVWDQWLDOO\�EXUGHQ´�IUHH�H[HUFLVH�RI�UHOLJLRQ�E\�WULEDO�PHPEHUV��1DYDMR�1DWLRQ�Y��8�6��)RUHVW�

6HUY�������)��G�����������������WK�&LU���������7KH�FRXUW�UHDVRQHG�WKDW�WKH�SURSRVHG�XVH�GLG�QRW�

SUHYHQW�WULEDO�PHPEHUV�IURP�DFFHVVLQJ�WKH�PRXQWDLQ�WR�FDUU\�RXW�UHOLJLRXV�REVHUYDQFHV�EHFDXVH�

WKH�VNL�UHVRUW�RFFXSLHG�DURXQG�RQH�SHUFHQW�RI�WKH�PRXQWDLQ¶V�VXUIDFH��,G��DW�������%HFDXVH�WKH�

XVH�RI�UHF\FOHG�ZDVWHZDWHU�LQ�1DYDMR�1DWLRQ�FRYHUHG�RQO\�RQH�SHUFHQW�RI�WKH�SODLQWLII¶V�VDFUHG�

ODQG��DQG�WKH�HIIHFW�RI�WKH�DUWLILFLDO�VQRZ�ZDV�D�³VXEMHFWLYH�VSLULWXDO�H[SHULHQFH�´�WKH�FRXUW�KHOG�

WKDW�D�JRYHUQPHQWDO�DFWLRQ�WKDW�GHFUHDVHV�RQH¶V�VSLULWXDOLW\�RU�VDWLVIDFWLRQ�LV�QRW�ZKDW�&RQJUHVV�

LQWHQGHG�WR�EH�D�³VXEVWDQWLDO�EXUGHQ�´�,G��DW���������� 

1DYDMR�1DWLRQ�LV�GLVWLQJXLVKDEOH�IURP�WKH�SUHVHQW�FDVH��8QOLNH�LQ�1DYDMR�1DWLRQ��KHUH�WKH�

FRQVWUXFWLRQ�RI�DQ�$)3�SLSHOLQH��HYHQ�LI�LW�LV�EXULHG�XQGHU�+20(¶V�ODQG��ZRXOG�QRW�PHUHO\�DIIHFW�
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+20(¶V�PHPEHUV¶�³VXEMHFWLYH�VSLULWXDO�H[SHULHQFH�´�5DWKHU��WKH�$)3�SLSHOLQH�ZRXOG�GLVUXSW�

+20(¶V�DELOLW\�WR�ZRUVKLS�EHFDXVH�+20(¶V�IXQGDPHQWDO�FRUH�WHQHW�RI�SURWHFWLQJ�QDWXUH�RYHU�

HYHU\WKLQJ�HOVH�FHQWHUV�DURXQG�WKH�ODQG�ZKHUH�WKH�6ROVWLFH�6RMRXUQ�WDNHV�SODFH��5HKHDULQJ�2UGHU�

DW��������7KH�$)3�ZRXOG�DOVR�VLJQLILFDQWO\�LPSDFW�+20(¶V�DQQXDO�6ROVWLFH�6RMRXUQ��,G��7KH�$)3�

ZRXOG�JR�DJDLQVW�+20(¶V�IXQGDPHQWDO�UHOLJLRXV�WHQDQW�WKDW�KXPDQV�VKRXOG�GR�HYHU\WKLQJ�LQ�

WKHLU�SRZHU�WR�SURPRWH�QDWXUDO�SUHVHUYDWLRQ�RYHU�DOO�RWKHU�LQWHUHVWV��HVSHFLDOO\�HFRQRPLF�RQHV���

,G��DW�,G��7KHUHIRUH��WKH�$)3�ZRXOG�VXEVWDQWLDOO\�EXUGHQ�+20(¶V�FRUH�UHOLJLRXV�WHQDQWV� 

%� ([SRUWLQJ�RLO�WR�RWKHU�FRXQWULHV�LV�QRW�D�FRPSHOOLQJ�JRYHUQPHQWDO�LQWHUHVW��DQG�
FUHDWLQJ�WKH�$)3�LV�QRW�WKH�OHDVW�UHVWULFWLYH�PHDQV�EHFDXVH�WKH�SLSHOLQH�ZLOO�
SUHGRPLQDQWO\�EHQHILW�QDWLRQV�RWKHU�WKDQ�WKH�8�6� 

 
�� ([SRUWLQJ�QDWXUDO�JDV�LQWHUQDWLRQDOO\�LV�QRW�D�FRPSHOOLQJ�JRYHUQPHQWDO�LQWHUHVW� 

5)5$�DOORZV�WKH�IHGHUDO�JRYHUQPHQW�WR�VXEVWDQWLDOO\�EXUGHQ�DQ�LQGLYLGXDO¶V�VLQFHUH�

H[HUFLVH�RI�KLV�UHOLJLRQ�RQO\�LI�IXUWKHUV�D�FRPSHOOLQJ�JRYHUQPHQWDO�LQWHUHVW��6HH�*RQ]DOHV�Y��2�

&HQWUR�(VSLULWD�%HQHILFHQWH�8QLDR�GR�9HJHWDO������8�6���������������������� 

&RXUWV�KDYH�SUHYLRXVO\�KHOG�WKDW�JRYHUQPHQWV�KDYH�FRPSHOOLQJ�LQWHUHVWV�LQ�SURWHFWLQJ�

EDOG�DQG�JROGHQ�HDJOHV��8QLWHG�6WDWHV�Y��:LOJXV������)��G���������������WK�&LU���������UHVWULFWLQJ�

KHURLQ�XVHG�IRU�DOOHJHGO\�UHOLJLRXV�SXUSRVHV�WKDW�FRXOG�EH�GLYHUWHG�IRU�QRQ�UHOLJLRXV�XVH��8QLWHG�

6WDWHV�Y��$QGHUVRQ������)��G��������������WK�&LU���������DQG�HQVXULQJ�SULVRQ�VHFXULW\�DQG�

SHQRORJLFDO�LQVWLWXWLRQDO�VDIHW\�JRDOV��0XKDPPDG�Y��&LW\�RI�1HZ�<RUN�'HS
W�RI�&RUU�������)��

6XSS������������6�'�1�<���������*LYHQ�EDOG�HDJOHV�ZHUH�����RQFH�RQ�WKH�YHUJH�RI�H[WLQFWLRQ�DQG�

����WKH�QDWLRQDO�ELUG�RI�WKH�8�6���WKHLU�SUHVHUYDWLRQ�VHUYHV�D�FRPSHOOLQJ�LQWHUHVW��$OVR��

HQFRXUDJLQJ�VDIHW\�LQ�SULVRQV�DQG�WKH�ZHOOEHLQJ�RI�LWV�PHPEHUV�LV�DOVR�H[WUHPHO\�LPSRUWDQW�

EHFDXVH�LQPDWHV�VRPHWLPHV�WU\�WR�HVFDSH�DQG�WKHUH�DUH�VRPHWLPHV�LQVWDQFHV�RI�LQPDWHV�ZKR�KDUP�

RWKHU�LQPDWHV�DQG�EULQJ�LQ�FRQWUDEDQG��<HW��XQOLNH�WKH�FDVHV�PHQWLRQHG��WKH�$)3�SLSHOLQH�SURMHFW�
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VHUYHV�QR�FRPSHOOLQJ�JRYHUQPHQWDO�LQWHUHVW��*LYHQ�WKDW����SHUFHQW�RI�$)3¶V�FDSDFLW\�ZLOO�EH�

XVHG�IRU�%UD]LOLDQ�QDWXUDO�JDV�H[SRUWV��WKH�SLSHOLQH�ZRXOG�RQO\�VHUYH�7*3¶V�LQWHUHVWV��UDWKHU�WKDQ�

WKH�JRYHUQPHQW¶V��5HKHDULQJ�2UGHU�DW������� 

+HUH��7*3�FRQWHQGV�WKDW�WKH�$)3�ZRXOG�VHUYH�GRPHVWLF�QHHGV�E\�GHOLYHULQJ�QDWXUDO�JDV�WR�

DUHDV�FXUUHQWO\�ZLWKRXW�LW�ZLWKLQ�1HZ�8QLRQ��H[SDQGLQJ�DFFHVV�WR�VRXUFHV�ZLWKLQ�WKH�8�6���

FUHDWLQJ�D�PRUH�FRPSHWLWLYH�PDUNHW��DQG�IXOILOOLQJ�WKH�1RUWK:D\�3LSHOLQH¶V�FDSDFLW\��2UGHU�DW����

:KLOH�LWV�SRVVLEOH�WKDW�WKH�$)3�ZRXOG�SURYLGH�VRPH�VPDOO�LQWHUHVW�WR�WKH�8�6��JRYHUQPHQW�E\�

GLYHUWLQJ�WHQ�SHUFHQW�RI�/1*�WR�GRPHVWLF�VRXUFHV�RU�LQFUHDVLQJ�WKH�8�6�¶V�*'3�ZLWK�LWV�H[SRUWV��

WKHVH�EHQHILWV�DUH�PLQLPDO�DQG�WKH�VXEVWDQWLDO�EXUGHQ�RQ�+20(¶V�UHOLJLRQ�GRHV�QRW�VHUYH�DQ\�

FRPSHOOLQJ�JRYHUQPHQWDO�LQWHUHVWV�� 

�� &UHDWLQJ�WKH�$)3�LV�QRW�WKH�OHDVW�UHVWULFWLYH�PHDQV�� 

(YHQ�LI�D�JRYHUQPHQW�GHPRQVWUDWHV�WKDW�LWV�DFWLRQV�VHUYH�D�FRPSHOOLQJ�JRYHUQPHQWDO�

LQWHUHVW��LW�PXVW�VKRZ�WKDW�WKH�PHDQV�RI�DGYDQFLQJ�WKDW�FRPSHOOLQJ�JRYHUQPHQWDO�LQWHUHVW�DUH�WKH�

OHDVW�UHVWULFWLYH�PHDQV�DYDLODEOH��6HH�8QLWHG�6WDWHV�Y��$QWRLQH������)��G�������WK�&LU���������7KH�

JRYHUQPHQW�PXVW�GHPRQVWUDWH�WKDW�DQ�H[FHSWLRQ�FDUYHG�RXW�IRU�WKH�UHOLJLRXV�LQGLYLGXDO�ZRXOG�

GHIHDW�LWV�FRPSHOOLQJ�LQWHUHVW�UDWKHU�WKDQ�VHUYLQJ�PHUHO\�WR�DFFRPPRGDWH�WKH�UHOLJLRXV�

SUDFWLWLRQHU�LQ�WKH�FDVH�DW�LVVXH��6HH�*RQ]DOHV�Y��2�&HQWUR������8�6��DW��������� 

,Q�&UDGGLFN�Y��'XFNZRUWK��WKH�6HYHQWK�&LUFXLW�KHOG�WKDW�D�EODQNHW�UHJXODWLRQ�SURKLELWLQJ�D�

1DWLYH�$PHULFDQ�LQPDWH�IURP�ZHDULQJ�PHGLFLQH�EDJV�ZDV�QRW�WKH�OHDVW�UHVWULFWLYH�PHDQV�RI�

DFKLHYLQJ�WKH�JRYHUQPHQW¶V�FRPSHOOLQJ�LQWHUHVW�LQ�HQKDQFLQJ�SULVRQ�VHFXULW\��6HH�&UDGGLFN�Y��

'XFNZRUWK������)��G����������WK�&LU���������*LYHQ�WKDW�WKH�$)3�RQO\�VHUYHV�D�PDUJLQDO�GRPHVWLF�

QHHG�DQG�RQO\�PDUJLQDOO\�EHQHILWV�GRPHVWLF�LQWHUHVWV��LW�LV�QRW�WKH�OHDVW�UHVWULFWLYH�PHDQV�LQ�

IXOILOOLQJ�LWV�DOOHJHG�FRPSHOOLQJ�JRYHUQPHQWDO�LQWHUHVW���+HUH��OLNH�LQ�&UDGGLFN��HYHQ�LI�WKH�
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JRYHUQPHQW�LQWHUHVW�DOOHJHG�ZHUH�FRPSHOOLQJ��WKH�$)3¶V�SURSRVHG�ORFDWLRQ�LV�QRW�WKH�OHDVW�

UHVWULFWLYH�PHDQV�WR�DFKLHYH�WKH�DOOHJHG�FRPSHOOLQJ�JRYHUQPHQWDO�LQWHUHVW�� 

7R�DYRLG�VXEVWDQWLDOO\�EXUGHQLQJ�+20(¶V�H[HUFLVH�RI�LWV�UHOLJLRQ��)(5&�FRXOG�DGRSW�WKH�

SURSRVHG�DOWHUQDWH�URXWH�WKDW�FLUFXPYHQWV�+20(¶V�SURSHUW\�E\�URXWLQJ�WKH�SLSHOLQH�WKURXJK�WKH�

0LVW\�7RS�0RXQWDLQ�UDQJH��5HURXWLQJ�WKH�$)3�ZRXOG�HQVXUH�)(5&¶V�DOOHJHG�FRPSHOOLQJ�

JRYHUQPHQW�LQWHUHVW�LV�PHW�ZKLOH�DOVR�SURWHFWLQJ�WKH�FRUH�WHQHWV�RI�+20(¶V�UHOLJLRXV�SUDFWLFHV��

HYHQ�LI�LW�ZRXOG�FRVW�DGGLWLRQDO�PRQH\�WR�EXLOG��7KH�PRVW�FRQYHQLHQW�PHDQV�LV�QRW�QHFHVVDULO\�

WKH�OHDVW�UHVWULFWLYH�PHDQV��$FFRUGLQJO\��WKLV�&RXUW�VKRXOG�KROG�WKDW�)(5&¶V�GHFLVLRQ�WR�URXWH�

$)3�RYHU�+20(�SURSHUW\�YLRODWHG�5)5$� 

,9� 7KH�*+*�&RQGLWLRQV�,PSRVHG�E\�)(5&�:HUH�:LWKLQ�,WV�$XWKRULW\�8QGHU�WKH�1*$�
DQG�'R�1RW�,PSOLFDWH�WKH�0DMRU�4XHVWLRQV�'RFWULQH�� 

 
7*3�DUJXHV�WKDW�)(5&¶V�LPSRVLWLRQ�RI�WKH�*+*�&RQGLWLRQV�DGGUHVVHV�D�³PDMRU�TXHVWLRQ´�

IRU�ZKLFK�WKH�1*$�FRQWDLQV�QR�FOHDU�JUDQW�RI�DXWKRULW\��+RZHYHU��DV�)(5&�SURSHUO\�FRQFOXGHG�

LQ�LWV�2UGHU��WKH�04'�GRHV�QRW�DSSO\�KHUH�EHFDXVH�WKH�*+*�&RQGLWLRQV�GR�QRW�SRVH�D�³PDMRU�

TXHVWLRQ´�RI�³HFRQRPLF�DQG�SROLWLFDO�VLJQLILFDQFH�´�6HH�:HVW�9LUJLQLD�Y��(3$������6��&W��������

�������������)XUWKHU��WKH�1*$�FOHDUO\�JUDQWV�)(5&�EURDG�DXWKRULW\�WR�DWWDFK�WHUPV�DQG�

FRQGLWLRQV�WR�LWV�&3&1�RUGHUV�����8�6�&�������I�H���7KLV�EURDG�JUDQW�RI�DXWKRULW\�LQFOXGHV�WKH�

DXWKRULW\�WR�LPSOHPHQW�*+*�&RQGLWLRQV��$GGLWLRQDOO\��HYHQ�LI�WKH�04'�GLG�DSSO\��)(5&¶V�

LPSRVLWLRQ�RI�*+*�&RQGLWLRQV�ZDV�ZLWKLQ�LWV�DXWKRULW\�� 

$� 6WDQGDUG�RI�UHYLHZ� 

 :KHQ�IDFHG�ZLWK�D�TXHVWLRQ�RI�VWDWXWRU\�LQWHUSUHWDWLRQ��D�FRXUW�PXVW�FRQVLGHU�ZKHWKHU�

&RQJUHVV��LQ�HQDFWLQJ�WKH�VWDWXWH�DW�LVVXH��VSRNH�GLUHFWO\�WR�WKH�TXHVWLRQ�DW�LVVXH��&KHYURQ��8�6�$��

Y��1DWXUDO�5HVRXUFHV�'HIHQVH�&RXQFLO��,QF�������8�6������������������,I�QRW��WKH�FRXUW�PXVW�
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FRQVLGHU�ZKHWKHU�WKH�DJHQF\�LQWHUSUHWHG�WKH�VWDWXWH�SHUPLVVLEO\��,G��DW������7KH�&KHYURQ�GRFWULQH�

LV�H[WUHPHO\�GHIHUHQWLDO�WR�WKH�DJHQF\¶V�LQWHUSUHWDWLRQ�RI�WKH�VWDWXWH�LW�KDV�EHHQ�FKDUJHG�ZLWK�

DGPLQLVWHULQJ��,G��DW������6R�ORQJ�DV�WKH�LQWHUSUHWDWLRQ�LV�UHDVRQDEOH��D�UHYLHZLQJ�FRXUW�VKRXOG�

XSKROG�WKH�DJHQF\¶V�LQWHUSUHWDWLRQ��,G��DW������� 

 $V�FODULILHG�E\�:HVW�9LUJLQLD�Y��(3$��WKHUH�PD\�EH�DQ�DGGLWLRQDO�VWHS�LQ�³H[WUDRUGLQDU\�

FDVHV�´�����6��&W��DW�������,W�LV�RQO\�LQ�WKHVH�³H[WUDRUGLQDU\�FDVHV�´�ZKHQ�WKH�µKLVWRU\�DQG�

EUHDGWK¶�DQG�µHFRQRPLF�DQG�SROLWLFDO�VLJQLILFDQFH¶�RI�WKH�DFWLRQ�DW�LVVXH�JLYHV�>WKH�FRXUW@�µUHDVRQ�

WR�KHVLWDWH�EHIRUH�FRQFOXGLQJ�WKDW�&RQJUHVV¶�PHDQW�WR�FRQIHU�VXFK�DXWKRULW\�WR�DFW�RQ�WKH�DJHQF\�´�

WKDW�WKH�PDMRU�TXHVWLRQV�GRFWULQH��04'��PD\�DSSO\��1�&��&RDVWDO�)LVKHULHV�5HIRUP�*US������

)��WK�DW������LQWHUQDO�FLWDWLRQV�RPLWWHG���DUWLFXODWLQJ�WKH�04'�DV�IRUPDOL]HG�LQ�:HVW�9LUJLQLD�Y��

(3$���,Q�VXFK�FDVHV��WKH�DJHQF\�³PXVW�SRLQW�WR�µFOHDU�FRQJUHVVLRQDO�DXWKRUL]DWLRQ¶�IRU�WKH�SRZHU�

LW�FODLPV�´�:HVW�9LUJLQLD������6��&W��DW�������� 

%� )(5&¶V�LQWHUSUHWDWLRQ�RI�LWV�DXWKRULW\�WR�DWWDFK�UHDVRQDEOH�WHUPV�DQG�FRQGLWLRQV�LV�FRQVLVWHQW�
ZLWK�WKH�1*$¶V�LQWHQW�DQG�LV�HQWLWOHG�WR�GHIHUHQFH� 

 6HFWLRQ���RI�WKH�1*$�HQDEOHV�)(5&�³WR�DWWDFK�WR�WKH�LVVXDQFH�RI�WKH�FHUWLILFDWH�DQG�WR�WKH�

H[HUFLVH�RI�WKH�ULJKWV�JUDQWHG�WKHUHXQGHU�VXFK�UHDVRQDEOH�WHUPV�DQG�FRQGLWLRQV�DV�WKH�SXEOLF�

FRQYHQLHQFH�DQG�QHFHVVLW\�PD\�UHTXLUH�´������I�H���6HFWLRQ���DOVR�VWDWHV�WKDW�³>)(5&@�PD\�E\�LWV�

RUGHU�JUDQW�VXFK�DSSOLFDWLRQ��LQ�ZKROH�RU�LQ�SDUW��ZLWK�VXFK�PRGLILFDWLRQ�DQG�XSRQ�VXFK�WHUPV�DQG�

FRQGLWLRQV�DV�WKH�&RPPLVVLRQ�PD\�ILQG�QHFHVVDU\�RU�DSSURSULDWH�´����8�6�&�������E�D��� 

 7KH�1*$�ZDV�HQDFWHG�LQ������UHFRJQL]LQJ�WKDW�³WKH�EXVLQHVV�RI�WUDQVSRUWLQJ�DQG�VHOOLQJ�

QDWXUDO�JDV�IRU�XOWLPDWH�GLVWULEXWLRQ�WR�WKH�SXEOLF�LV�DIIHFWHG�ZLWK�D�SXEOLF�LQWHUHVW��DQG�WKDW�

)HGHUDO�UHJXODWLRQ�LQ�PDWWHUV�UHODWLQJ�WR�WKH�WUDQVSRUWDWLRQ�RI�QDWXUDO�JDV�DQG�WKH�VDOH�WKHUHRI�LQ�

LQWHUVWDWH�DQG�IRUHLJQ�FRPPHUFH�LV�QHFHVVDU\�LQ�WKH�SXEOLF�LQWHUHVW�´�1DWXUDO�*DV�$FW��+�5��������

FK���������������6WDW��������������)(5&�LV�FKDUJHG�ZLWK�GHWHUPLQLQJ�ZKHWKHU�QDWXUDO�JDV�SURMHFWV�
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DUH�ZLWKLQ�WKH�SXEOLF�LQWHUHVW��)XUWKHU��)(5&¶V�LQWHUSUHWDWLRQ�RI�LWV�DXWKRULW\�WR�DWWDFK�*+*�

&RQGLWLRQV�LV�UHDVRQDEOH�XQGHU�WKH�1*$¶V�EURDG�ODQJXDJH��7KH�1*$�GRHV�QRW�PDQGDWH�ZKDW�WKH�

³SXEOLF�LQWHUHVW´�GRHV�RU�GRHV�QRW�LQFOXGH��SUHVXPDEO\�JUDQWLQJ�WKDW�DXWKRULW\�DQG�H[SHUWLVH�WR�

)(5&��&RQVLVWHQW�ZLWK�WKH�1*$¶V�EURDG�JUDQW�RI�DXWKRULW\�WR�)(5&��FRXUWV�KDYH�KHOG�WKDW�³>D@Q\�

DWWDFN�RQ�D�FRQGLWLRQ�LQ�D�FHUWLILFDWH�LVVXHG�E\�WKH�&RPPLVVLRQ�PXVW�FRQIURQW�WKH�ZHOO�

HVWDEOLVKHG�SULQFLSOH�WKDW�JHQHUDOO\�WKH�&RPPLVVLRQ�KDV�H[WUHPHO\�EURDG�DXWKRULW\�WR�FRQGLWLRQ�

FHUWLILFDWHV�RI�SXEOLF�FRQYHQLHQFH�DQG�QHFHVVLW\�´�7UDQVFRQWLQHQWDO�*DV�3LSHOLQH��//&������)��G�

DW����� 

 )LQDOO\��)(5&�LV�UHTXLUHG�WR�FRQVLGHU�D�SURMHFW¶V�HQYLURQPHQWDO�LPSDFWV�ZKHQ�

GHWHUPLQLQJ�ZKHWKHU�WR�JUDQW�D�&3&1��6SHFLILFDOO\��)(5&�KDV�ORQJ�HYDOXDWHG�SURSRVHG�SURMHFWV¶�

GLUHFW�DQG�LQGLUHFW�*+*�HPLVVLRQV��6HH��H�J���(QYLURQPHQWDO�$VVHVVPHQW�IRU�WKH�3KLODGHOSKLD�

/DWHUDO�([SDQVLRQ�3URMHFW��'RFNHW�1R��&3������������DW�����-DQ�������������(QYLURQPHQWDO�

$VVHVVPHQW�IRU�WKH�0LQLVLQN�&RPSUHVVRU�3URMHFW��'RFNHW�1R��&3�����������DW�����)HE������

�������3UDFWLFDOO\��LW�ZRXOG�EH�RGG�WR�UHTXLUH�)(5&�WR�FRQVLGHU�WKHVH�HPLVVLRQV�LQ�GHWHUPLQLQJ�

ZKHWKHU�WR�DSSURYH�D�SURMHFW��\HW�QRW�DOORZ�WKHP�WR�DWWDFK�FRQGLWLRQV�WR�PLWLJDWH�WKH�HIIHFWV�RI�

WKHP�� 

&� 7KH�PDMRU�TXHVWLRQV�GRFWULQH�GRHV�QRW�DSSO\�EHFDXVH�WKH�*+*�FRQGLWLRQV�DUH�VSHFLILF�
WR�WKH�7*3�3URMHFW�DQG�GR�QRW�SRVH�VLJQLILFDQW�SROLWLFDO�RU�HFRQRPLF�FRQVHTXHQFHV�� 

 �7*3¶V�SRVLWLRQ�WKDW�WKH�*+*�&RQGLWLRQV�ZHUH�RXWVLGH�RI�)(5&¶V�DXWKRULW\�XQGHU�WKH�

1*$�EHFDXVH�WKH\�DGGUHVV�D�PDMRU�TXHVWLRQ�LV�EDVHG�RQ�D�IODZHG�XQGHUVWDQGLQJ�RI�WKH�04'��

7KH�*+*�&RQGLWLRQV�DUH�VSHFLILF�DQG�LQGLYLGXDOL]HG�WR�WKH�7*3�SURMHFW�DQG�WKHLU�LPSRVLWLRQ�ZLOO�

QRW�KDYH�VLJQLILFDQW�HFRQRPLF�RU�SROLWLFDO�FRQVHTXHQFHV��6HH�5HKHDULQJ�2UGHU�DW�������

$GGLWLRQDOO\��WKRXJK�D�PDMRU�TXHVWLRQ�PD\�DOVR�H[LVWV�ZKHUH�WKH�DJHQF\¶V�LQWHUSUHWDWLRQ�ZRXOG�

³JHQHUDWH�DQ�µ>H@[WUDRUGLQDU\�JUDQW>�@�RI�UHJXODWRU\�DXWKRULW\´�RU�FUHDWH�³QHZ�IRXQG�SRZHUV�LQ�
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ROG�VWDWXWHV�DJDLQVW�D�EDFNGURS�RI�DQ�DJHQF\�IDLOLQJ�WR�LQYRNH�WKHP�SUHYLRXVO\�´�)(5&�KDV�

DWWDFKHG�HQYLURQPHQWDO�FRQGLWLRQV�WR�LWV�&3&1�2UGHUV�IRU�PDQ\�\HDUV��1�&��&RDVWDO�)LVKHULHV�

5HIRUP�*US������)��WK�DW������ 

 )(5&¶V�LPSRVLWLRQ�RI�*+*�&RQGLWLRQV�GR�QRW�SRVH�D�PDMRU�TXHVWLRQ�EHFDXVH�WKH�*+*�

&RQGLWLRQV�ZLOO�QRW�KDYH�VLJQLILFDQW�SROLWLFDO�DQG�HFRQRPLF�FRQVHTXHQFHV��³6LJQLILFDQW�SROLWLFDO�

DQG�HFRQRPLF�FRQVHTXHQFHV´�KDYH�EHHQ�IRXQG��IRU�H[DPSOH��ZKHUH�DJHQFLHV�KDYH�VRXJKW�WR�

LPSRVH�DQ�³DJJUHVVLYH�WUDQVIRUPDWLRQ�LQ�WKH�GRPHVWLF�HQHUJ\�LQGXVWU\�´�UHJXODWH�³PLOOLRQV�RI�

VPDOO�VRXUFHV�´�FDQFHO�WKH�VWXGHQW�GHEW�RI�PRUH�WKDQ����PLOOLRQ�ERUURZHUV��DQG�LQVWLWXWH�D�

QDWLRQZLGH�HYLFWLRQ�PRUDWRULXP�GXULQJ�D�JOREDO�SDQGHPLF��6HH�:HVW�9LUJLQLD������6��&W��DW�������

8WLOLW\�$LU�5HJXODWRU\�*US��Y��(3$������8�6�������������������1�&��&RDVWDO�)LVKHULHV�5HIRUP�

*US������)��WK�DW������FLWLQJ�%LGHQ�Y��1HEUDVND������6��&W����������������$OD��$VVQ��RI�5HDOWRUV�Y��

'HS¶W�RI�+HDOWK�DQG�+XP��6HUYV�������6��&W���������������,Q�HDFK�RI�WKHVH�DFWLRQV��WKH�DVVHUWHG�

DXWKRULW\�KDG�D�SURIRXQG�HIIHFW�RQ�QDWLRQDO�SXEOLF�SROLF\�DQG�LPSOLFDWHG�ELOOLRQV�RI�GROODUV��7*3�

FDQQRW�KRQHVWO\�DQG�UDWLRQDOO\�DVVHUW�WKDW�WKH�LPSRVLWLRQ�RI�*+*�&RQGLWLRQV�KDV�VXFK�D�SURIRXQG�

HIIHFW�RQ�RXU�QDWLRQ¶V�HFRQRP\�RU�SROLFLHV�� 

 :KLOH�WKHUH�LV�QR�PRQHWDU\�WKUHVKROG�IRU�ZKDW�LV�RU�LV�QRW�D�VLJQLILFDQW�DPRXQW�RI�PRQH\��

WKH�$)3�SURMHFW�LV�QRZKHUH�QHDU�WKH�ELOOLRQV�RI�GROODUV�LPSOLFDWHG�LQ�04'�FDVHV��(�J���1�&��

&RDVWDO�)LVKHULHV�5HIRUP�*US������)��WK�DW������FLWLQJ�%LGHQ�Y��1HEUDVND������6��&W�������

���������VWDWLQJ�WKDW�WKH�FDQFHOODWLRQ�RI�VWXGHQW�GHEW�ZRXOG�GHOHWH�VWXGHQW�ERUURZHUV¶�³REOLJDWLRQV�

WR�UHSD\������ELOOLRQ�LQ�VWXGHQW�ORDQV���+HUH��WKH�$)3�SURMHFW�LV�RQO\�ZRUWK������PLOOLRQ��(YHQ�LI�

VRPH�RI�WKH�*+*�&RQGLWLRQV�UHTXLUH�7*3�WR�VSHQG�PRUH�PRQH\�WKDQ�LW�RWKHUZLVH�ZRXOG�KDYH��RU�

WR�FRQGXFW�WUDQVDFWLRQV�ZLWK�FHUWDLQ�YHQGRUV��RU�WR�DOWHUQDWLYH�PDWHULDOV��WKH�FKDQJHV�WR�WKHVH�

H[SHQGLWXUHV�DUH�XQOLNHO\�WR�FKDQJH�WKH�PDNHXS�RI�WKH�QDWLRQDO�HFRQRP\��(DFK�RI�WKH�
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WUDQVDFWLRQV�LPSDFWHG�DUH�IRU�VXSSOLHV�DQG�VHUYLFHV�WKDW�DUH�ZLGHO\�DYDLODEOH�DQG�DQ\�FKDQJH�LQ�

FRVW�LV�OLNHO\�PDUJLQDO�� 

 $GGLWLRQDOO\��)(5&��WKURXJK�WKHVH�*+*�&RQGLWLRQV��LV�QHLWKHU�H[SOLFLWO\�QRU�LPSOLFLWO\�

DWWHPSWLQJ�WR�UHJXODWH�*+*�HPLVVLRQV�EH\RQG�WKLV�SURMHFW��7KH�*+*�&RQGLWLRQV�DUH�WDLORUHG�

VSHFLILFDOO\�WR�WKH�$)3�SURMHFW��)RU�H[DPSOH��RQH�*+*�&RQGLWLRQ�UHTXLUHV�7*3�WR�³SODQW�RU�

FDXVH�WR�EH�SODQWHG�DQ�HTXDO�QXPEHU�RI�WUHHV�DV�WKRVH�UHPRYHG�LQ�WKH�FRQVWUXFWLRQ�RI�WKH�7*3�

3URMHFW�´�5HKHDULQJ�2UGHU�DW�������HPSKDVLV�DGGHG���7KLV�FRQGLWLRQ�LV�VSHFLILF�WR�DFWLYLWLHV�

UHTXLUHG�E\�WKH�$)3�SURMHFW²QRW�HYHU\�SLSHOLQH�SURMHFW�ZLOO�UHTXLUH�WUHH�UHPRYDO�DQG�WKLV�

FRQGLWLRQ�FUHDWHV�QR�SROLF\�IRU�RWKHU�SLSHOLQH�SURMHFWV�WKDW�ZLOO�UHTXLUH�WUHH�UHPRYDO��)XUWKHU��WKH�

FRQGLWLRQ�E\�LWV�YHU\�ODQJXDJH�RQO\�LPSOLFDWHV�WKLV�SURMHFW��2QH�FRXOG�QRW�UHDVRQDEO\�UHDG�DQ�

LPSDFW�RQ�RWKHU�QDWXUDO�JDV�SLSHOLQHV�RU�SLSHOLQH�GHYHORSHUV�LQWR�WKLV�FRQGLWLRQ��7KH�RWKHU�*+*�

FRQGLWLRQV�VKDUH�WKHVH�IHDWXUHV��� 

 (YHQ�LI�WKH�04'�DSSOLHG�KHUH��)(5&�KDV�VXIILFLHQW�DXWKRULW\�WR�ZLWKVWDQG�WKH�GRFWULQH��

DV�GLVFXVVHG�LQ�GHWDLO�DERYH��6HH�VXSUD�3DUW�,9�%��&RXUWV�KDYH�KHOG�WKDW�³>D@Q\�DWWDFN�RQ�D�

FRQGLWLRQ�LQ�D�FHUWLILFDWH�LVVXHG�E\�WKH�&RPPLVVLRQ�PXVW�FRQIURQW�WKH�ZHOO�HVWDEOLVKHG�SULQFLSOH�

WKDW�JHQHUDOO\�WKH�&RPPLVVLRQ�KDV�H[WUHPHO\�EURDG�DXWKRULW\�WR�FRQGLWLRQ�FHUWLILFDWHV�RI�SXEOLF�

FRQYHQLHQFH�DQG�QHFHVVLW\�´�7UDQVFRQWLQHQWDO�*DV�3LSHOLQH��//&������)��G�DW����� 

9� )(5&¶V�'HFLVLRQ�QRW�WR�,PSRVH�DQ\�*+*�&RQGLWLRQV�$GGUHVVLQJ�'RZQVWUHDP�DQG�
8SVWUHDP�*+*�,PSDFWV��LQ�/LJKW�RI�LWV�$GRSWLRQ�RI�*+*�&RQGLWLRQV�IRU�
&RQVWUXFWLRQ��ZDV�$UELWUDU\�DQG�&DSULFLRXV��� 

$� 6WDQGDUG�RI�UHYLHZ 

FERC acted arbitrarily and capriciously when, in light of its EIS findings, it only opted to 

adopt conditions to mitigate GHG emissions from construction activities but not downstream and 

XSVWUHDP�*+*�LPSDFWV��:KHQ�D�FRXUW�UHYLHZV�)(5&¶V�RUGHUV��LW�GRHV�VR XQGHU�WKH�$3$¶V�
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³DUELWUDU\�DQG�capricious VWDQGDUG�´�0LQLVLQN�5HVLGHQWV�IRU�(QY¶W�3UHV��	�6DIHW\�Y��)(5&, 762 

F.3d 97, 105-06 (D.C. Cir. 2014) ; see also 5 U.S.C. § 706(2)(A). Under this standard, a court 

ZLOO�³VHW�DVLGH�GHFLVLRQV�RI�WKH�&RPPLVVLRQ�LI�LW�LV�DUELWUDU\�DQG�FDSULFLRXV�RU�RWKHUZLVH�FRQWUDU\�

WR�ODZ�´�City of Oberlin, Ohio v. FERC, 937 F.3d 599, 605 (D.C. Cir. 2019). )(5&¶V�GHFLVLRQV�

PXVW�EH�³EDVHG�RQ�D�FRQVLGHUDWLRQ�RI�WKH�UHOHYDQW�IDFWRUV�DQG�ZKHWKHU�WKHUH�KDV�EHHQ�D�clear error 

RI�MXGJPHQW�´�Minisink, 762 F.3d at 106 (quoting ExxonMobile Gas Mktg. Co. v. FERC, 297 

F.3d 1071, 1083 (D.C. Cir. 2002)���)(5&¶V decision must ³H[DPLQH[] the relevant considerations 

and articulate[] a satisfactory explanation for its action, including a rational connection between 

the facts found and WKH�FKRLFH�PDGH�´�Allegheny Def. Project v. FERC, 932 F.3d 940, 945 (D.C. 

Cir. 2019), UHKU¶J�JUDQWHG, 964 F.3d 1 (2020) (quoting )(5&�Y��(OHFWULF�3RZHU�6XSSO\�$VV¶Q, 

136 S. Ct. 760, 782 (2016)).  

%� %\�LPSRVLQJ�*+*�FRQGLWLRQV�RQ�FRQVWUXFWLRQ��)(5&�GHWHUPLQHG�WKDW�WKRVH�HPLVVLRQV�ZHUH�
VLJQLILFDQW�DQG�VKRXOG�KDYH�DOVR�IRXQG�LWV�XSVWUHDP�DQG�GRZQVWUHDP�HPLVVLRQV�VLJQLILFDQW� 
 

$FFRUGLQJ�WR�WKH�7*3�3URMHFW¶V�(,6��)(5&�HVWLPDWHG�WKDW��SULRU�WR�LWV�LPSRVLWLRQ�RI�*+*�

&RQGLWLRQV��WKH�$)3�ZRXOG�FUHDWH�DQ�DYHUDJH�RI���������PHWULF�WRQV�SHU�\HDU�RI�&2�H�IRU�IRXU�

\HDUV��5HKHDULQJ�2UGHU�DW�������)(5&�GHWHUPLQHG�WKDW�WKH�HQYLURQPHQWDO�LPSDFW�RI�WKHVH�

FRQVWUXFWLRQV�HPLVVLRQV�LV�VLJQLILFDQW��5HKHDULQJ�2UGHU�DW������)(5&�VWDWHG�WKDW�LI�$)3�LV�

³FRQVWUXFWHG�DQG�RSHUDWHG�LQ�DFFRUGDQFH�ZLWK�DSSOLFDEOH�ODZV�DQG�UHJXODWLRQV��WKH�SURMHFW�ZLOO�

UHVXOW�LQ�VRPH�DGYHUVH�HQYLURQPHQWDO�LPSDFWV��EXW�WKDW�WKHVH�LPSDFWV�ZLOO�EH�UHGXFHG�WR�OHVV�

WKDQ�VLJQLILFDQW�OHYHOV�ZLWK�WKH�LPSOHPHQWDWLRQ�RI�>WKH�*+*�&RQGLWLRQV@�´�,G��)(5&�SURSHUO\�

IRXQG�WKH�*+*V�WKDW�ZLOO�EH�HPLWWHG�GXULQJ�WKH�7*3�3URMHFW¶V�FRQVWUXFWLRQ�SKDVH�VLJQLILFDQW�DQG�

LPSRVHG�FRQGLWLRQV�WR�PLWLJDWH�WKH�VXEVHTXHQW�DGYHUVH�HIIHFWV��,G��DW�����������+RZHYHU��)(5&�

VKRXOG�QRW�KDYH�VWRSSHG�WKHUH��,QVWHDG��)(5&�VKRXOG�KDYH�DOVR�DWWDFKHG�*+*�&RQGLWLRQV�WR�

PLWLJDWH�WKH�3URMHFW¶V�XSVWUHDP�DQG�GRZQVWUHDP�HPLVVLRQV� 
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 ,Q�DGGLWLRQ�WR�FDOFXODWLQJ�WKH�FRQVWUXFWLRQ�HPLVVLRQV��)(5&�FDOFXODWHG�WKH�GRZQVWUHDP�

HPLVVLRQV�IURP�WKLV�3URMHFW��)(5&�GHWHUPLQHG�WKDW�WKDW�WKH�GRZQVWUHDP�HPLVVLRQV�IURP�WKH�

3URMHFW�FRXOG�EH�XS�WR�����PLOOLRQ�PHWULF�WRQV�SHU�\HDU��,G��DW�������7KH�HVWLPDWHG�GRZQVWUHDP�

HPLVVLRQV�DUH�VXEVWDQWLDOO\�KLJKHU�WKDQ�WKH�FRQVWUXFWLRQ�HPLVVLRQV��)XUWKHU��XQOLNH�WKH�

FRQVWUXFWLRQ�HPLVVLRQV�ZKLFK�ZLOO�HQG�RQFH�WKH�SLSHOLQH�LV�FRPSOHWHG��WKH�GRZQVWUHDP�HPLVVLRQV�

ZLOO�FRQWLQXH�LQGHILQLWHO\��7KHVH�GRZQVWUHDP�HPLVVLRQV��E\�WKH�QXPEHUV��DUH�REMHFWLYHO\�PRUH�

VLJQLILFDQW�WKDQ�WKH�FRQVWUXFWLRQ�HPLVVLRQV��7KLV�GHWHUPLQDWLRQ�GLG�QRW�UHTXLUH�D�FRPSOH[�

FDOFXODWLRQ�EXW�PHUHO\�D�VLGH�E\�VLGH�FRPSDULVRQ�RI�WKH�QXPEHUV��8SRQ�VHHLQJ�WKH�GUDVWLF�

GLIIHUHQFH�EHWZHHQ���������PHWULF�WRQV�RI�&2�H�DQG�����PLOOLRQ�PHWULF�WRQV�RI�&2�H��)(5&�

VKRXOG�KDYH�HDVLO\�FRQFOXGHG�WKDW�LI�*+*�&RQGLWLRQV�ZHUH�QHFHVVDU\�IRU�WKH�VPDOOHU�HPLVVLRQV�

ORDG��WKH\�ZRXOG�DOVR�EH�QHFHVVDU\�IRU�WKH�ODUJHU�HPLVVLRQV�ORDG�� 

 +20(�ILQGV�LW�OLNHO\�WKDW��MXVW�DV�WKH�DQQXDO�GRZQVWUHDP�HPLVVLRQV�ZHUH�VLJQLILFDQWO\�

KLJKHU�WKDQ�WKH�FRQVWUXFWLRQ�HPLVVLRQV��VR�WRR�ZRXOG�WKH�XSVWUHDP�HPLVVLRQV��8QIRUWXQDWHO\��

)(5&�IDLOHG�WR�FRQVLGHU�WKHVH�HPLVVLRQV�LQ�LWV�1(3$�DQDO\VLV��GHVSLWH�EHLQJ�UHTXLUHG�WR��6HH�

6LHUUD�&OXE������)��G�DW�������VHH�DOVR�1(3$�*XLGDQFH�RQ�&RQVLGHUDWLRQ�RI�*UHHQKRXVH�*DV�

(PLVVLRQV�DQG�&OLPDWH�&KDQJH�����)HG��5HJ��������������-DQ������������$V�VXFK��)(5&�FRXOG�

QRW�PHDQLQJIXOO\�FRQVLGHU�ZKHWKHU�DQG�ZKDW�*+*�&RQGLWLRQV�WR�DWWDFK�ZLWKRXW�FRPSOHWLQJ�LWV�

DQDO\VLV�RI�XSVWUHDP�FRQGLWLRQV�� 

$� (YHQ�LI�)(5&�FRXOG�UHDVRQDEO\�GHFLGH�QRW�WR�DWWDFK�*+*�FRQGLWLRQV�DGGUHVVLQJ�XSVWUHDP�
DQG�GRZQVWUHDP�HPLVVLRQV��LWV�H[SODQDWLRQ�IRU�LWV�GHFLVLRQ�ZDV�LQVXIILFLHQW�� 
 

)(5&�IDLOHG�WR�SURYLGH�DQ�DGHTXDWH�H[SODQDWLRQ�IRU�LWV�GHFLVLRQ�QRW�WR�LPSRVH�XSVWUHDP�

DQG�GRZQVWUHDP�*+*�&RQGLWLRQV�DV�UHTXLUHG�E\�WKH�DUELWUDU\�DQG�FDSULFLRXV�VWDQGDUG��6HH�

$OOHJKHQ\�'HI��3URMHFW������)��G�DW������7KXV��HYHQ�LI�)(5&�FRXOG�OHJLWLPDWHO\�GHFLGH�QRW�WR�

LPSRVH�*+*�&RQGLWLRQV��WKDW�GHFLVLRQ�ZDV�LPSURSHUO\�VXSSRUWHG�DQG�VKRXOG�EH�VHW�DVLGH� 
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 :LWK�UHJDUG�WR�LWV�GHFLVLRQ�QRW�WR�LPSRVH�GRZQVWUHDP�HPLVVLRQV��)(5&¶V�RQO\�VXSSRUW�IRU�

LWV�GHFLVLRQ�QRW�WR�DWWDFK�*+*�&RQGLWLRQV�IRU�GRZQVWUHDP�HPLVVLRQV�ZDV�WKDW�³FRQVWUXFWLRQ�

LPSDFWV�DUH�D�PRUH�GLUHFW�UHVXOW�RI�WKH�7*3�3URMHFW��DQG�WKXV�UHTXLUH�PLWLJDWLRQ�´�5HKHDULQJ�

2UGHU�DW�������+RZHYHU��LW�KDV�EHHQ�HVWDEOLVKHG�WKDW�³JUHHQKRXVH�JDV�HPLVVLRQV�DUH�DQ�LQGLUHFW�

HIIHFW�RI�DXWKRUL]LQJ�>D@�SURMHFW��ZKLFK�)(5&�FRXOG�UHDVRQDEO\�IRUHVHH��DQG�ZKLFK�WKH�DJHQF\�

KDV�OHJDO�DXWKRULW\�WR�PLWLJDWH�´�6LHUUD�&OXE������)��G�DW�������HPSKDVLV�DGGHG���,Q�RWKHU�ZRUGV��

)(5&�LV�UHTXLUHG�WR�FRQVLGHU�ERWK�UHDVRQDEO\�IRUHVHHDEOH�GLUHFW�DQG�LQGLUHFW�HIIHFWV�RI�LWV�

SURSRVHG�SURMHFWV��+HUH��)(5&�IRUHVDZ�WKH�LQGLUHFW�GRZQVWUHDP�HIIHFWV�IURP�WKH�7*3�3URMHFW�

DQG�FDOFXODWHG�SURMHFWHG�HPLVVLRQV�DVVRFLDWHG�ZLWK�WKHP�LQ�LWV�(,6��<HW��)(5&�SURFHHGHG�WR�

GLVPLVV�FRQVLGHUDWLRQ�RI�DWWDFKLQJ�*+*�&RQGLWLRQV�IRU�WKRVH�GRZQVWUHDP�HIIHFWV�RQO\�EHFDXVH�

WKH\�ZHUH�OHVV�GLUHFW��5HKHDULQJ�2UGHU�DW�������,Q�GRLQJ�VR��)(5&�IDLOHG�WR�PHDQLQJIXOO\�

FRQVLGHU�ZKHWKHU�*+*�&RQGLWLRQV�FRXOG�RU�VKRXOG�KDYH�EHHQ�DWWDFKHG�IRU�GRZQVWUHDP�HIIHFWV��

*LYHQ�WKH�ODUJH�TXDQWLW\�RI�HPLVVLRQ��HVSHFLDOO\�FRPSDUHG�WR�WKDW�RI�WKH�FRQVWUXFWLRQ�HPLVVLRQV��

DV�ZHOO�DV�)(5&¶V�GXW\�WR�FRQVLGHU�LQGLUHFW�HIIHFWV��)(5&¶V�FKRLFH�WR�GHFOLQH�FRQGLWLRQV�PHUHO\�

EHFDXVH�WKH\�DUH�OHVV�GLUHFW�LV�LQVXIILFLHQW� 

 $GGLWLRQDOO\��DV�GLVFXVVHG�DERYH��)(5&�IDLOHG�WR�LQLWLDOO\�HVWLPDWH�WKH�7*3�3URMHFW¶V�

XSVWUHDP�*+*�HPLVVLRQV��,Q�LWV�(,6��)(5&�FODLPHG�WKDW�XSVWUHDP�HPLVVLRQV�ZHUH�QRW�UHOHYDQW�

WR�WKH�7*3�3URMHFW�DQG�WKXV�GHFLGHG�QRW�WR�FRQVLGHU�WKHP��)(5&�VWDWHG�WKDW�³>L@W�FDQ�RIWHQ�EH�

GLIILFXOW�WR�TXDQWLI\�XSVWUHDP�HPLVVLRQV�GXH�WR�XQNQRZQ�IDFWRUV��LQFOXGLQJ�WKH�ORFDWLRQ�RI�WKH�

VXSSO\�VRXUFH�DQG�ZKHWKHU�WUDQVSRUWHG�JDV�ZLOO�FRPH�IURP�QHZ�RU�H[LVWLQJ�SURGXFWLRQ�´�

5HKHDULQJ�2UGHU�DW�������:KLOH�)(5&�GLG�H[SODLQ�WKDW�³WKH�+))�JDV�LV�DOUHDG\�LQ�SURGXFWLRQ´�

DQG�LV�PHUHO\�³EHLQJ�WUDQVSRUWHG��LQ�SDUW��WR�GLIIHUHQW�GHVWLQDWLRQV�´�)(5&�GLG�QRW�DGGUHVV�

ZKHWKHU�WKH�7*3�3URMHFW�ZRXOG�OHDG�WR�DQ�LQFUHDVH�LQ�SURGXFWLRQ�RI�QDWXUDO�JDV�DW�WKH�+))��,G��
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(YHQ�LI�)(5&�GLG�QRW�KDYH�WKLV�LQIRUPDWLRQ�DYDLODEOH��LW�ZDV�REOLJDWHG�WR�HLWKHU�H[SODLQ�WKDW�LW�

KDG�DVNHG�IRU�WKH�LQIRUPDWLRQ�IURP�WKH�SURMHFW�DSSOLFDQW�RU�ZK\�LW�FRXOG�QRW�UHDVRQDEO\�REWDLQ�

VXFK�LQIRUPDWLRQ��'HO��5LYHUNHHSHU�1HWZRUN�����)��WK�DW������%LUNKHDG�Y��)(5&������)��G�����

�'�&��&LU���������VHH�DOVR�1DWLRQDO�(QYLURQPHQWDO�3ROLF\�$FW�*XLGDQFH�RQ�&RQVLGHUDWLRQ�RI�

*+*�(PLVVLRQV�DQG�&OLPDWH�&KDQJH�DW�������³>D@JHQFLHV�VKRXOG�VHHN�WR�REWDLQ�WKH�LQIRUPDWLRQ�

QHHGHG�WR�TXDQWLI\�HPLVVLRQV��LQFOXGLQJ�E\�UHTXHVWLQJ�RU�UHTXLULQJ�LQIRUPDWLRQ�KHOG�E\�RWKHU�

HQWLWLHV��VXFK�DV�SURMHFW�DSSOLFDQWV���EHFDXVH�VXFK�LQIRUPDWLRQ�LV�JHQHUDOO\�HVVHQWLDO�WR�UHDVRQHG�

GHFLVLRQ�PDNLQJ�´���+HUH��)(5&�GLG�QHLWKHU��$V�VXFK��LWV�HYDOXDWLRQ�RI�WKH�7*3�3URMHFW¶V�*+*�

HIIHFWV�ZDV�LQFRPSOHWH�DQG�LWV�GHFLVLRQ�QRW�WR�LPSRVH�XSVWUHDP�*+*�&RQGLWLRQV�ZDV�DUELWUDU\�

DQG�FDSULFLRXV� 

 �)LQDOO\��)(5&�VWDWHG�WKDW�LW�KDG�³FRQFOXGHG�WKDW�WKH�XSVWUHDP�DQG�GRZQVWUHDP�LPSDFWV²

DW�OHDVW�DEVHQW�FOHDU�JXLGDQFH²FDQQRW�EH�FRQVLGHUHG�µVLJQLILFDQW¶�XQGHU�1(3$�´�5HKHDULQJ�

2UGHU�DW�������/DWHU��)(5&�VWDWHG�WKDW�³>J@LYHQ�WKH�ZHDN�FRQQHFWLRQ�EHWZHHQ�WKH�7*3�3URMHFW�

DQG�DQ\�LQFUHDVHG�XSVWUHDP�RU�GRZQVWUHDP�*+*�LPSDFWV��>LW�VDZ@�QR�QHHG�IRU�PLWLJDWLRQ�´�,G��

2QFH�DJDLQ��)(5&�IDLOHG�WR�H[SODLQ�ZK\�VXFK�D�GHWHUPLQDWLRQ�FDQQRW�EH�PDGH�DQG�ZK\�WKLV�

³ZHDN�FRQQHFWLRQ´�VKRXOG�EH�VR�REYLRXV��7KLV�VHHPV�HVSHFLDOO\�QHFHVVDU\�LQ�OLJKW�RI�LWV�FKRLFH�WR�

LPSRVH�&RQGLWLRQV�IRU�FRQVWUXFWLRQ�HPLVVLRQV��GHVSLWH�FRQVWUXFWLRQ�FDXVLQJ�VLJQLILFDQWO\�OHVV�

HPLVVLRQV�IRU�D�VKRUWHU�SHULRG�RI�WLPH�� 

 )(5&�EODPHV�LWV�LQDELOLW\�WR�PDNH�D�VLJQLILFDQFH�GHWHUPLQDWLRQ�RQ�WKH�UXOHPDNLQJ�WKDW�LV�

FXUUHQWO\�RSHQ�IRU�FRPPHQWV�UHJDUGLQJ�LWV�'UDIW�3ROLF\�6WDWHPHQW��6HH�&HUWLILFDWLRQ�RI�1HZ�

,QWHUVWDWH�1DW��*DV�)DFLOLWLHV������)(5&������������������2UGHU�RQ�'UDIW�3ROLF\�6WDWHPHQW���

+RZHYHU��)(5&�IDLOHG�WR�PDNH�FOHDU�ZK\�WKLV�VKRXOG�DIIHFW�SURMHFWV�LW�FRQVLGHUHG�GXULQJ�WKH�

UXOHPDNLQJ�SURFHVV��)LUVW��WKH�FXUUHQW�&HUWLILFDWH�3ROLF\�6WDWHPHQW�GRHV�QRW�GLVFXVV�WKH�



 �� 
 

VLJQLILFDQFH�RI�JUHHQKRXVH�JDV�HPLVVLRQV�JHQHUDOO\�QRU�RI�WKRVH�VSHFLILF�WR�FRQVWUXFWLRQ�

HPLVVLRQV��5DWKHU��LW�PHUHO\�OD\V�RXW�D�SROLF\�ZKHUHE\�)(5&�VKRXOG�ZRUN�ZLWK�WKH�SURMHFW�

DSSOLFDQW�WR�PLWLJDWH�DGYHUVH�HIIHFWV�ZKHUH�WKH�SXEOLF�EHQHILW�RXWZHLJKV�WKRVH�KDUPV��&HUWLILFDWH�

3ROLF\�6WDWHPHQW�DW�����������7KXV��)(5&�QHHG�QRW�HYHQ�GHFLGH�VLJQLILFDQFH�SULRU�WR�DWWDFKLQJ�

FRQGLWLRQV��6HFRQG��WKH�HYDOXDWLRQ�RI�DQ�DSSOLFDWLRQ�IRU�D�&3&1�LV�FDVH�E\�FDVH�DQG�IDFW�

VSHFLILF��,G��DW�����������$V�VXFK��WKH�VLJQLILFDQFH�RI�WKLV�SURMHFW¶V�XSVWUHDP�DQG�GRZQVWUHDP�

*+*�HPLVVLRQV�ZRXOG�QRW�DIIHFW�WKH�VLJQLILFDQFH�RI�DQRWKHU�SURMHFW��)(5&�GLG�QRW�GHPRQVWUDWH�

DQ\WKLQJ�WR�WKH�FRQWUDU\��)LQDOO\��LW�LV�XQFOHDU�ZK\�DQG�KRZ�FRQVWUXFWLRQ�HPLVVLRQV�FRXOG�EH�

IRXQG�VLJQLILFDQW��\HW�WKDW�VDPH�PHWKRG�RI�DQDO\VLV�FRXOG�QRW�DSSO\�WR�XSVWUHDP�RU�GRZQVWUHDP�

HPLVVLRQV�� 

&21&/86,21 

)RU�WKH�IRUHJRLQJ�UHDVRQV��)(5&�HUUHG�LQ�LVVXLQJ�WKH�&3&1�2UGHU�IRU�WKH�FRQVWUXFWLRQ�

DQG�RSHUDWLRQ�RI�WKH�$)3�DQG�LQ�GHQ\LQJ�+20(¶V�UHTXHVW�IRU�UHKHDULQJ��7KH�)(5&�2UGHUV�

VKRXOG�EH�YDFDWHG�DQG�UHPDQGHG�SXUVXDQW�WR�WKH�1*$�����8�6�&�������U�E���DQG�WKH�$3$����

8�6�&�����������$��� 
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