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STATEMENT OF JURISDICTION 

The United States District Court for the District of New Union exercised original 

jurisdiction pursuant to 28 U.S.C. § 1331 over the claims brought by the State of New Union 

(“New Union”) and Chesaplain Lake Watch (“CLW”), which claims arose under the judicial 

review provision of the Administrative Procedure Act, APA § 702, 5 U.S.C. § 702. The district 

court consolidated the cases and entered final judgment on August 15, 2021. All parties to the 

matter, New Union, CLW, and the United States Environmental Protection Agency (“EPA”), each 

timely filed a Notice of Appeal. This Court has jurisdiction over appeals from all final decisions 

of the district court under 28 U.S.C. § 1291. 

STATEMENT OF THE ISSUES PRESENTED 

I. Was the EPA’s determination to reject the New Union Chesaplain Watershed phosphorous

total maximum daily load (“TMDL”) and adopt its own TMDL and implementation plan

ripe for review despite there not being a final agency action nor a hardship imposed on the

plaintiffs?

II. Did the district court misapply Chevron when it determined the EPA’s interpretation of

“total maximum daily load” to require allocations was contrary to the Clean Water Act

(“CWA”) and exceeded the agency’s regulatory authority?

III. Was the EPA’s adoption of a TMDL consisting of an annual pollution loading reduction

to be phased in over five years reasonable in light of the ambiguities within the CWA?

IV. Was the EPA’s adoption of a proposed TMDL implementation plan a final agency action,

and if it was, was it arbitrary or capricious for that plan to suggest to the State methods of

implementation, given the permissive nature of the suggestion and the broad scope of

authority given to the EPA by Congress through the CWA?
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STATEMENT OF THE CASE 

I. STATEMENT OF THE FACTS

The CWA was enacted upon “cooperative federalism,” whereby the EPA establishes

national water quality standards that States are expected to implement through regulatory 

programs. R. at 5. Congress delegated authority to the EPA to administer CWA programs and help 

States achieve desired water quality standards. Id. Water quality standards are criteria set for each 

waterbody to ensure the quality can support the waterbody’s designated uses. Id. For impaired 

waters not presently meeting their water quality standards, the CWA requires the State to develop 

a “total maximum daily load” (“TMDL”) of a pollutant limit with guidance and approval from the 

EPA. R. at 6. A TMDL is the “the sum of individual [wasteload allocations] for point sources and 

[load allocations] for nonpoint sources and natural background.” 40 C.F.R. § 130.2(i); Id. Point 

sources, defined by CWA § 502(14), 33 U.S.C. § 1362(14), come from specific sources of 

pollution such as concentrated animal feeding operations (“CAFOs”), and are regulated through 

permits issued by the EPA to help the body of water reach desired water quality. R. at 5. Nonpoint 

sources consist of unchanneled pollution sources such as agricultural runoff and other unchanneled 

pollutants and are indirectly regulated by the EPA through the CWA. Id. Allocations are included 

in a TMDL proposal to show from exactly which sources pollutant reductions will come from. Id. 

at 13. 

A. Lake Chesaplain

Lake Chesaplain is a fifty-five mile-long, five-mile-wide natural lake located within the

State of New Union. Id. at 7. On the west side of the lake lies the Chesaplain National Forest, 

which is used for hiking, fishing, timber production, harvesting, camping, and lake activities.  On 

the east side of the lake exists agriculture and lakefront vacation communities. Id. The lake is 

bounded on the north side with the City of Chesaplain Mills. Id. The Union River flows from the 
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city into Lake Chesaplain. Id. Lake Chesaplain is designated as a Class AA lake, which is reserved 

for the highest quality classification for waters under New Union’s Water Quality Standards 

(“WQS”). Id. at 8. The lake had excellent water quality which supported recreational activities and 

vacation communities until the turn of the twenty-first century, when numerous economic 

developments began to pollute the water. Id. at 7. Throughout the 1990s, ten large-scale hog 

production facilities, known as CAFOs, were developed in the Union River watershed. Id. The hog 

CAFOs are exempt from CWA permits because they are “non-discharging” for purposes of the 

EPA’s permitting requirements. Id. Instead, the hog CAFOs are subject to permits under a New 

Union statute which regulates their waste products. Id. Nevertheless, runoff from the CAFOs ends 

up in Lake Chesaplain. Id. at 9. To service the CAFOS, a slaughterhouse was built in the city of 

Chesaplain Mills. Id. at 7. It is subject to a CWA National Pollutant Discharge Elimination System 

(NPDES) permit issued by New Union to directly discharge into the Union River. Id. The water 

quality in Lake Chesaplain visibly deteriorated over the following decade as a result of the new 

developments. Id.  

B. Formation of the Lake Chesaplain TMDL and Water Quality Standards

New Union created the Lake Chesaplain Study Commission to study the lake’s issues and

address the concerning water quality. Id. at 8. The Commission released its first report in 2012, 

finding Lake Chesaplain was experiencing eutrophication, the ecological process by which a lake 

becomes less biologically productive because of excessive algae. Id. The algae were responsible 

for bad odors, water clarity, and fishery issues. Id. The Commission determined excessive 

phosphorus was causing the overabundance of algae and would need to be reduced to levels of 

.014 mg/l throughout the lake to achieve a healthy lake ecosystem again. Id. The lake at that point 

had phosphorus levels around .02-.034 mg/l. Id. 
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 Following the 2012 Chesaplain Report, the New Union Division of Fisheries and 

Environmental Control (DOFEC) adopted a water quality criterion for Class AA waters like Lake 

Chesaplain of .014 mg/l. Id. Because that standard was being violated by the lake’s current levels, 

DOFEC included the lake on its list of impaired waters list submitted to the EPA in 2014 pursuant 

to 40 C.F.R. § 130.7(d). Id. In 2015, DOFEC commenced a rulemaking proceeding to establish a 

TMDL. Id. A year later, the Chesaplain Commission issued a supplemental report which calculated 

maximum phosphorus loadings among point, nonpoint, and natural sources of pollution to achieve 

the .014 mg/l phosphorus standard. Id. The supplemental report determined the hog CAFOs and 

private septic systems, both exempt from point source limits, contributed a substantial amount of 

phosphorus by way of groundwater flows and surface water, despite compliance with the State’s 

management plans and the CWA’s exemptions for groundwater runoff. Id. at 9. 

In 2017, DOFEC publicly noticed a proposal to implement a five-year equal phased 

reduction plan which would reduce phosphorus reductions by both point and nonpoint discharges. 

Id. The reduction plan would subject point sources to permit limits, while nonpoint sources were 

proposed to be reduced through a series of BMPs to address the pollution coming from the hog 

CAFOs and other agricultural sources. Id. The proposed BMPs included modified feed programs, 

physical and chemical treatment of manure, manure spreading restrictions based on soil conditions, 

and increased septic tank inspection. Id. Despite the Commission’s uncontested findings, the 

DOFEC’s proposal experienced substantial push back from the residential lakefront homeowners, 

the slaughterhouse, Chesaplain Mills, and the environmental organization CLW. Id. The DOFEC 

backed down from its proposal and adopted a TMDL consisting of an annual total phosphorus 

maximum, without any wasteload allocations or load allocations. Id. at 10. The EPA, pursuant to 

its authority under CWA § 303(d)(2), 33 U.S.C. § 1313(d)(2), rejected the DOFEC’s proposal and 
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in May 2019, adopted the DOFEC’s original phased reduction TMDL with proposed permit 

controls and BMP requirements. Id. The Agency called its adoption the “Chesaplain Watershed 

Implementation Plan” (“CWIP”) and incorporated the DOFEC’s entire scientific record into its 

own record. Id. The CWIP did not specify any implementation or enforcement details. Id. 

II. PROCEDURAL HISTORY

New Union and CLW initiated this consolidated action against the EPA under the APA §

702, 5 U.S.C. § 702, in response to the declining water quality in Lake Chesaplain. Id. at 4, 10. 

New Union and CLW seek to challenge aspects of the EPA’s rejection of New Union’s proposed 

TMDL which excluded phosphorus loadings and substitution of its own TMDL under CWA 

§303(d), 33 U.S.C. § 1313(d). Id. at 4. All three parties filed cross-motions for summary judgment.

Id. at 5. 

 The district court held both plaintiffs’ challenges to the Lake Chesaplain TMDL were ripe 

for review because TMDL contemplated NPDES permit limits for New Union to timely 

implement, sufficient facts existed to adjudicate the claims, and the plaintiffs would be prejudiced 

without judicial review of the TMDL. Id. at 12. In reviewing the EPA’s inclusion of waste load 

allocations (WLA) and load allocations (LA) in the TMDL, the district court granted summary 

judgment in favor of New Union and vacated the definition of “total maximum daily load” in 40 

C.F.R. § 130.2(i), holding under Chevron, U.S.A., Inc. v. NRDC, Inc., the Agency’s interpretation

was an unreasonable expansion of regulatory authority and contradictory to Congressional intent 

for CWA § 303(d), 33 U.S.C. § 1313(d). Id. at 13-14. The court, in granting summary judgment 

in favor of CLW, held the EPA’s construction of TMDL to allow phased reductions in loadings 

was contrary to the CWA, and failed under Chevron step one, because Congress had already 

resolved the issue through the plain meaning of the statute. Id. at 15. The court found the EPA’s 

suggestion of nonpoint source BMPs to offset point source reductions to plan for water quality 
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standard compliance was not arbitrary and capricious or an abuse of discretion because the agency 

was entitled to deference under Citizens to Preserve Overton Park, Inc. v. Volpe. Id. at 16. This 

appeal followed. 

SUMMARY OF THE ARGUMENT 

The district court improperly found that the issues of this case are ripe for review. The 

adoption of a TMDL and implementation plan should not be considered a final agency action 

reviewable under the APA because the CWA is silent regarding whether the adoption of a TMDL 

is reviewable and further actions are required by New Union. Even if this court finds that it was a 

final agency action, the issues are not ripe because delayed review of the case until facts become 

more concrete would impose no hardship on the plaintiffs, and judicial intervention could interfere 

with further administrative actions. 

The district court misconstrued the Chevron analysis in vacating the EPA’s interpretation 

of “total maximum daily load.” Congress intended to delegate rulemaking authority to the EPA in 

interpretating the ambiguous provisions of the CWA. The margin of error language within 303(d) 

makes it prudent to consider allocations in considering an effective TMDL. The EPA is entitled to 

deference and acted reasonably within its regulatory authority in administering a complex statutory 

scheme. 

The district court correctly asserted that the EPA is owed Chevron deference in the 

construction of the phrase “total maximum daily load” in establishing a TMDL and 

implementation plan with a phased percentage reduction in annual loadings. However, the court 

erred in its application of Chevron by not considering the ambiguities within the statute. Because 

Congress has not spoken to the issue of whether the EPA can establish a proposed timeline for 

achievement, the EPA acted reasonably in its interpretation to establish a five-year phased 
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reduction goal. Additionally, as the expert, the EPA’s annual loading limit is reasonable in 

light of the ambiguous language as well as the dynamic nature of the watershed. 

The EPA’s adoption of the CWIP, which included credits for point source loads for BMP 

implementation at nonpoint sources, was not appropriate for judicial review by the district court 

because that particular action was not a final agency action. A final agency action will create legal 

obligations as evidenced by the effects of the action and the agency’s expressed intent behind the 

action. By merely suggesting an implementation plan, the EPA did not create legal obligations, 

and did not intend to create legal obligations. However, if it is determined that the EPA’s adoption 

of a proposed implementation plan is a final agency action, then that action is within the scope of 

authority granted to the EPA by Congress, did not require non-mandated “reasonable assurances,” 

and was the result of rational decision-making and thus, was not arbitrary or capricious. 

ARGUMENT 

I. THE EPA’S DETERMINATION TO ADOPT ITS OWN TMDL AND
IMPLEMENTATION PLAN FOR THE LAKE CHESAPLAIN WATERSHED IS NOT 
RIPE FOR JUDICIAL REVIEW BECAUSE THE PLAINTIFFS WILL NOT FACE 
HARDSHIP.  

The district court misapplied the ripeness analysis by first failing to recognize the lack of 

a final agency action fit for review, and second in determining that all of the facts necessary to 

adjudicate the case have been developed and the plaintiffs would be prejudiced if the EPA’s TMDL 

is not subject to immediate judicial review. A regulation by an agency is considered ‘ripe’ for 

judicial review under the APA if the regulation is a “final agency action” for which there is no 

other adequate remedy in a court. Abbott Lab’ys v. Gardner, 387 U.S. 136, 140 (1967). The court 

has further reasoned that a final agency action is one that requires immediate action on the part of 

the plaintiff. Lujan v. Nat’l Wildlife Fed’n, 497 U.S. 871, 873 (1990).; City of Dover v. EPA, 36 F. 
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Supp. 3d, 103, 199 (D.C. Cir. 2014). Here, because the EPA cannot enforce its TMDL or plan, 

there is not an agency action fit for review.  

Even if the court finds that there has been a final agency action, the district court was 

incorrect in its determinization that the issues are ripe for review. In its analysis of ripeness, the 

reviewing court must examine both the fitness of the issues for a judicial decision and the potential 

hardship to the parties if the court does not hear the suit. Food & Water Watch v. U.S. EPA, 5 F. 

Supp. 3d 62, 79 (D.C. Cir. 2013). To determine the fitness and potential hardship, the court follows 

a three-step analysis. First, the court considers whether delayed review would cause hardship to 

the plaintiffs; second, whether judicial intervention would inappropriately interfere with further 

administrative action; and third, whether the courts would benefit from further factual development 

of the issues presented. Wyo. Outdoor Council v. U.S. Forest Serv., 165 F.3d 43, 48 (D.C. Cir. 

1999).  

Here, the delayed review of this case would not impose hardships on the plaintiffs because 

the EPA’s adoption of a TMDL does not create legal obligations for the state. Furthermore, judicial 

intervention would interfere with further administrative action, including issuing permits with 

phosphorus reduction limits to actors that are not party to this suit. Lastly, the court would benefit 

from further factual development of the issues presented. The record is underdeveloped in terms 

of New Union’s phosphorus reduction implementation plan for point and nonpoint pollution 

sources. Therefore, given the lack of hardship imposed on the plaintiffs and the need for further 

factual development without judicial intervention, the EPA’s determination to adopt its own 

TMDL and implementation plan for the Lake Chesaplain Watershed is not ripe for judicial review 

under the APA. 
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A. The EPA’s TMDL and Implementation Plan Require No Immediate Action on the Part of
the Plaintiffs, Nor is it a Decision from Which Legal Consequences Will Flow, thus it is not a 
Final Agency Action.  

The two-prong test under the APA states that an “[a]gency action is made reviewable by 

statute and final agency action for which there is no other adequate remedy in a court are subject 

to judicial review.” APA § 704, 5 U.S.C. § 704. While the CWA provides guidance for review in 

the case of a state failing to establish a TMDL for impaired waters, under the first prong the Act 

does not dictate the adoption of TMDLs as reviewable. See Gulf Restoration Network v. McCarthy, 

783 F.3d 227, 234 (5th Cir. 2015). In Gulf Restoration, the court found that the EPA’s denial of 

the plaintiff’s petition to request the EPA to adopt water quality standards was presumptively 

reviewable, thus making it subject to judicial review. Id. at 235. However, unlike in Gulf 

Restoration, in this case the EPA has fulfilled its duties by establishing the TMDL and plan, but it 

is now up to the State to act, therefore there is no presumption of reviewability. Additionally, the 

second prong of the APA regarding the final agency action is unmet. The court has determined 

that an agency action that requires a separate plan for implementation to meet the goals, the agency 

action is not final for the purposes of judicial review. Fund for Animals v. Williams, 391 F. Supp. 

2d 132, 139 (D.C. Cir. 2005). Thus, despite the EPA undergoing notice and comment for the 

TMDL and implementation plan, because it is up to New Union to incorporate the recommended 

goals of the TMDL and enact the implementation plan, the EPA’s actions cannot be subject to 

judicial review. Even if the court finds the agency action as final, the issues are not ripe for review. 

B. The Ripeness Elements Have Not Been Met.

This first ripeness element for the court to consider is whether delayed review will impose

a hardship on the plaintiffs. To determine if there will be hardships imposed, the Court has looked 

at whether the provisions of the plan will command anyone to do anything, refrain from doing 

something, or create legal obligations to act. Ohio Forestry Ass'n, Inc. v. Sierra Club, 523 U.S. 
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726, 733 (1998) (citing United States v. L.A. & Salt Lake R.R. Co., 273 U.S. 299, 309 (1927)). The 

court has explained, however, that TMDLs established under the CWA “function primarily as 

planning tools and are not self-executing.” Pronsolino v. Nastri, 291 F.3d 1123, 1129 (9th Cir. 

2002). TMDLs, therefore, do not prohibit conduct or require action, instead they represent goals 

that may be implemented, thus once EPA either approves a state's TMDL or establishes its own 

TMDL, the implementation of the TMDL rests largely with the state. Sierra Club v. Meiburg, 296 

F.3d 1021, 1031 (11th Cir. 2002); City of Arcadia v. EPA, 265 F. Supp. 2d 1142, 1144 (N.D. Cal.

2003). Here, in May 2019, the EPA adopted the TMDL proposal that included a reduction of 

phosphorous charges by both nonpoint and point sources through permit controls and BMP 

requirements. R. at 10. However, implementation of the TMDL is within New Union’s discretion, 

since the EPA’s plan did not specify whether or how the proposed BMP measures would be 

enforced. Id. Similarly, because it is ultimately up to New Union to impose phosphorous reduction 

limits based on the non-legally required recommendations by the EPA, the mere adoption of a 

TMDL implementation plan by the EPA does not impose legal obligations on any party. 

C. Judicial Intervention Would Interfere with Further Administrative Action.

The second element for ripeness is whether judicial review of the TMDL and

implementation plan will hinder agency action because the adoption of a TMDL is only one step 

in a series of decisions that have to occur before any harm becomes immediate to the plaintiffs. If 

further consideration needs to occur before a plan is implemented, a court may interfere with the 

system Congress specified for a plan to be implemented. Ohio Forestry, 523 U.S. at 736. There 

are several steps required before the TMDL goal would be put into effect. For point source 

pollutants, through delegation from the EPA, the state may regulate pollutant discharge through 

the NPDES permit system. 33 U.S.C. §§ 1311(a), 1362(12). The CWA provides no regulatory 

mechanism to control nonpoint sources of pollutants and therefore it is up to the state to set 
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regulatory requirements for pollutant reductions. NRDC v. EPA, 915 F.2d 1314, 1316 (9th Cir. 

1990); Pronsolino v. Marcus, 91 F. Supp. 2d 1337, 1355-56 (N.D. Cal. 2000). Here, there is further 

consideration required by the state for EPA’s plan to be implemented. The EPA’s plan included 

the reasonable recommendation that nonpoint sources would need to reduce phosphorous levels, 

which would be regulated through New Union’s BMPs, however, the EPA’s plan did not specify 

how the BMP measures would be enforced. New Union will need to undergo its own planning to 

determine how to enforce such measures against the CAFOs and septic tank owners. Additionally, 

because the NPDES permits of the point source polluters are up for renewal, the state will have to 

take further action to incorporate phosphorus reduction measures in such permits, which may 

require negotiating amongst those parties, as evidenced by the request for administrative hearings 

by the slaughterhouse and Chesaplain Mills sewage treatment plant. Therefore, further 

consideration is required, and the court may appropriately interfere with the necessary 

administrative actions.  

D. The Court Would Benefit from Further Factual Development.

The final element is whether this court would benefit from further factual development of

the issues. The Chesaplain Supplemental Report determined that the hog CAFOs contribute 

substantial phosphorous loadings to the Lake Chesaplain watershed, as do the septic systems. R at 

9. Since the EPA’s adoption of the TDML, the state of New Union has not taken steps to require

reduction by both nonpoint source polluters. R. at 10. Without knowing the reduction process by 

these entities, the court cannot rule on the remainder of the issues. In American Farm Bureau 

Federation v. U.S. EPA, the court ruled that despite the fact that the state had yet to incorporate 

the TDML into its continuing planning process, the case was still ripe. 792 F.3d 281, 294 (3rd Cir. 

2015). American Farm is distinguishable, however, because the parties in that case were subject 

to pollution reduction requirements whereas here, CLW nor New Union are subject to the pollution 
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reduction requirements. Id. Additionally, the courts would benefit from further factual 

development regarding the administrative hearings requested by the point source polluters on the 

proposed requirement based on cost of compliance. A premature ruling from this court may upset 

those administrative hearings. As seen in Upper Missouri Waterkeeper v. EPA, the court found 

that the EPA could consider taking compliance costs into considering the approval of water quality 

standards or variances. 15 F.4th 966, 972 (9th Cir. 2021). If the administrative hearings requested 

by the point source polluters find that the proposed standards may induce high compliance costs, 

such a finding may affect the CWIP.  

Because the EPA’s adoption of a TMDL imposes no hardship on the plaintiffs, immediate 

judicial review would hinder the process, and the court could benefit from additional factual 

development, the plaintiff’s claim is not ripe for judicial review under the APA. 

II. THE EPA’S INCLUSION OF PHOSPHORUS ALLOCATIONS WAS VALID
GIVEN THE EPA’S BROAD REGULATORY AUTHORITY UNDER CHEVRON, AND 
A REASONABLE POLICY CHOICE BASED ON THE TEXT, STRUCTURE, AND 
PURPOSE OF THE TMDL PROCESS AS IT WAS APPLIED TO LAKE CHESAPLAIN. 

The district court improperly granted summary judgment in favor of New Union and 

misconstrued the Chevron analysis by vacating the EPA’s rejection of the Lake Chesaplain TMDL 

and its interpretation of “total maximum daily load.” R. at 5; Chevron, U.S.A., Inc. v. NRDC, Inc., 

467 U.S. 837, 842-843 (1984). An agency’s interpretation of a statute is entitled to Chevron 

deference if “Congress delegated authority to the agency generally to make rules carrying the force 

of law, and … the agency interpretation claiming deference was promulgated in the exercise of 

that authority.” United States v. Mead Corp., 533 U.S. 218, 226-27 (2001). If Chevron deference 

applies, the court must defer to the agency’s interpretation of the statute so long as it is reasonable. 

Id. at 229.  



13 

Under Chevron, the EPA is entitled to a high degree of deference in its statutory 

interpretation of “total maximum daily load.” Deferring to the EPA’s expertise given the diverse 

sources of phosphorus pollutants in Lake Chesaplain, it is evident the EPA made a reasonable 

policy choice in the exercise of its authority to require allocations in Lake Chesaplain’s proposed 

TMDL. Congress implicitly entrusted the EPA to carry out a complex statutory scheme with broad 

rule-making authority in an area in which the EPA possesses the most expertise, and the court 

should not substitute its own interpretation in place of the agency’s. 

A. The EPA is Entitled to Deference Under § 303(d) Because Congress Signaled Its Intent to
Delegate Authority to the EPA to Make Rules Carrying the Force of Law. 

The EPA’s statutory interpretation of “total maximum daily load” is entitled to deference 

pursuant to Chevron because Congress signaled its intent to delegate authority to the EPA to 

engage in rulemaking with the force of law. Mead, 533 U.S. at 226-27; Nastri, 291 F.3d at 1131 

(“The CWA delegates to the EPA the general rule-making authority necessary for the agency to 

carry out its functions under the Act.”). The first step in evaluating whether Congress has delegated 

rulemaking authority is to ask whether the statute has spoken to the “precise question at issue” by 

unambiguously forbidding an agency’s interpretation. Barnhart v. Walton, 535 U.S. 212, 217-18 

(2002). When the statute has spoken, that is the end of the inquiry, and the court and agency must 

give effect to Congress’s intent. Chevron, 467 U.S. at 842-43. But when Congress has not resolved 

a particular issue, either by explicitly delegating authority to the agency to regulate, or implicitly 

by making a statute’s text ambiguous, Chevron deference to the agency is appropriate. Chevron, 

467 U.S. at 842-43. Thus, the precise question at issue in this case is whether Congress 

unambiguously forbade the EPA from requiring New Union to include WLAs and LAs in its 

proposed TMDL. Barnhart, 535 U.S. at 217-218. The context, statutory mandates, and purpose of 
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the CWA confirm it did not, but rather, Congress intended the EPA to act with broad rulemaking 

authority in carrying out its obligations under the Act. 

1. The notice and comment process of establishing a TMDL shows Congress delegated
authority to the EPA to make rules carrying the force of law.

The EPA possesses the statutory authority to enact rules carrying the force of law in

promulgating TMDLs as shown through its engagement in the notice and comment process of the 

Administrative Procedure Act. See 5 U.S.C. § 553; Mead, 533 U.S. at 230. Congressional 

authorization to an agency to engage in the process of rulemaking supports Chevron deference. 

Mead, 553 U.S. at 229. Such authorization exists where a formal administrative procedure, such 

as the notice and comment process, grounds the regulation with fairness and deliberation. Smiley 

v. Citybank (S.D.), N.A, 517 U.S. 735, 741 (1996); Cement Kiln Recycling Coal. v. EPA, 493 F.3d

207, 225 (D.C. Cir. 2007) (describing how notice of proposed rulemaking must include the 

substance of the rules, give parties the opportunity to comment meaningfully, and the agency must 

demonstrate the rationality of its process). In this case, the EPA’s TMDL underwent notice and 

comment in 2019. R. at 10. Therefore, its engagement in rulemaking demonstrates Chevron 

deference is appropriate.  

2. Congress indicated its intent to delegate authority to the EPA by making CWA § 303(d)
ambiguous.

The ambiguities contained in the statutory text and application of CWA § 303(d) also

confirm Congress intended to delegate rulemaking authority to the EPA. Chevron is premised on 

the understanding that Congress sometimes uses ambiguous language to signal an intent to 

delegate authority to an agency to administer a statute with its own specialized expertise. See Nat’l 

Cable & Telecomms. Ass’n v. Brand X Internet Servs., 545 U.S. 967, 980 (2005). The statutory 

language and the context of that language determine whether a statute is ambiguous. Robinson v. 

Shell Oil Co., 519 U.S. 337, 341 (1997).  
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Here, the statutory language in dispute is the phrase, “total maximum daily load,” and 

whether allocations may be included in a TMDL. R. at 12; CWA § 303(d)(1)(C), 33 U.S.C. § 

1313(d)(1)(C). This language is ambiguous because the actual phrase, form, and contents were left 

undefined in the statute. NRDC v. Muszynski, 268 F.3d 91, 98 (2d Cir. 2001). Nowhere in the text 

of CWA § 303(d) did Congress prescribe exactly how the EPA should establish TMDLs or whether 

allocations should be excluded. The text of CWA § 303(d) is consistently ambiguous throughout, 

indicating Congress’s intent to leave the EPA to fill those gaps itself. See Nastri, 291 F.3d at 1131 

(finding CWA § 303(d)(1) ambiguous as whether the amount of point or nonpoint loads can be 

zero); Muszynski, 268 F.3d at 98-99 (finding CWA § 303(d)(1)(c) ambiguous as to measure of 

mass per time and agreeing with the EPA that it can be expressed by another measure); Anacostia 

Riverkeeper, Inc. v. Jackson, 798 F. Supp. 2d 210, 245 (D.C. Cir. 2011) (finding CWA § 303(d) 

ambiguous as to timeframe for TMDL compliance and deferring to the EPA’s resolution of the 

ambiguity). 

The ambiguities in CWA § 303(d) indicate Congress’s intent for the EPA to fill those gaps 

with its rulemaking authority. Anacostia Riverkeeper, 798 F. Supp. 2d at 246 (“The court will 

therefore defer to EPA’s interpretation of the CWA’s instruction to develop TMDLs to implement 

“applicable water quality standards.”). Therefore, Chevron deference to the EPA’s interpretations 

of “total maximum daily load” is appropriate. 

3. The structure, purpose, and complexity of CWA § 303(d) confirm Congress designed the
Act with the intent to delegate rulemaking authority to the EPA.

The complexity of the state and federal cooperation structure of the CWA confirms that

deference is owed to the EPA. Chevron deference is appropriate where an agency is charged with 

administering a complex statutory scheme requiring technical or scientific sophistication. State 

Dep’t of Nat. Res. & Env’t. Control v. U.S. Army Corps of Eng’rs, 685 F.3d 259, 283-84 (3rd Cir. 
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2012) (“A court is more likely to find an agency’s interpretation permissible if there is a complex 

and highly technical regulatory program.”). The CWA is such a scheme because it concerns water 

quality, a scientifically complicated subject, and it has an intricate regulatory structure. United 

States v. Pozsgai, 999 F.2d 719, 729 (3d Cir. 1993). Both at the state and federal level, TMDLs 

are meant to be helpful informational tools for coordinating efforts to address contaminated waters 

and meet applicable water quality standards. Anacostia Riverkeeper, 798 F. Supp. 2d at 216 (“a 

TMDL provides crucial information for federal, state and local actors in furtherance of the 

cooperative efforts to improve water quality envisioned in the CWA”). Therefore, the goals of the 

EPA’s complex statutory purpose and scheme confirm Congress intended to delegate rulemaking 

authority to the EPA.  

Based on Congress’s clear congressional intent to delegate rulemaking authority to the 

EPA as shown by the statute’s notice and comment process, ambiguous statutory language, and 

the CWA’s statutory goal, deference is appropriate under step one of Chevron.  

B. Deferring to the EPA’s Construction of § 303(d)’s Ambiguities, the Agency Reasonably
Rejected New Union’s Proposed TMDL. 

The EPA’s rejection of New Union’s proposed TMDL was reasonable given the text of 

303(d) and Lake Chesaplain’s varying sources of pollutants. Under step two of Chevron, when 

Congress signals its intent for an agency to speak with the force of law in addressing any statutory 

ambiguities, an agency’s exercise of that authority is presumed to be reasonable. Mead, 533 U.S. 

at 229; Alaska, Inc. v. Se. Alaska Conservation Council, 557 U.S. 261, 278 (2009). The agency’s 

interpretations are given controlling weight unless they are arbitrary, capricious, or manifestly 

contrary to the statute. Chevron, 467 U.S. at 844. Here, the EPA was reasonable because it ensured 

it met its margin of safety obligations under CWA § 303(d), its statutory interpretation comported 

with legislative history, and it stayed well within the bounds of its regulatory authority. 
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1. The EPA reasonably required phosphorus allocations in the proposed TMDL to account
for a margin of error in controlling pollutant sources.

The text of CWA § 303(d) confirms that the EPA made a reasonable policy choice in

considering allocations in States’ proposed TMDLs. An agency’s resolution of a statutory 

ambiguity is reasonable when it has made a permissible construction of statutory language. Mejia-

Castanon v. Att’y Gen. of the U.S., 931 F.3d 224, 236 (3d Cir. 2019). The phrase, “total maximum 

daily load” is susceptible to a range of meanings, as explained above. The EPA, by requiring 

allocations, ensures TMDLs account for varying sources of pollutants and include an adequate 

margin of safety. 

The EPA’s mandate to approve TMDLs including margins of safety make it prudent for 

the EPA to consider allocations. See CWA § 303(d)(1)(C), 33 U.S.C. § 1313(d)(1)(C) (requiring 

TMDLs be established with seasonal variations and a margin of safety which takes into account a 

lack of knowledge concerning effluent limitations and water quality). TMDLs are drafted for 

waters in which point-sources of pollution by themselves are insufficient to reach appliable WQS. 

NRDC v. EPA, 915 F.2d at 1317. Drafters therefore must consider nonpoint sources of pollution 

in conjunction with point sources of pollution. See Anacostia Riverkeeper, 798 F. Supp. 2d at 216 

(“TMDLs are central to the Clean Water Act's water-quality scheme because . . . they tie together 

point source and nonpoint source pollution issues in a manner that addresses the whole health of 

the water.”). While point and nonpoint sources are not distinguished under CWA § 303(d), they 

affect water quality differently. Meiburg, 296 F.3d at 1025. Nonpoint sources of pollution make 

drafting TMDLs more difficult because they are harder to trace, monitor, control, and reduce. Id. 

Allocations address the unknowns about nonpoint sources with as much accuracy as possible. See 

Michael M. Wenig, How “Total” Are “Total Maximum Daily Loads”? – Legal Issues Regarding 

the Scope of Watershed-Based Pollution Control Under the Clean Water Act, 12 TUL. ENV’T. L.J.
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87, 150 (1998) (describing how allocations help TMDLs provide a blueprint for implementation). 

The EPA, in reviewing a proposed TMDL, can use the allocations to know whether the proposal 

has an adequate margin of safety given the unknowns about the nonpoint sources. Thomas v. 

Jackson, 581 F.3d 658, 662 (8th Cir. 2009).  

This has been the EPA’s interpretation for over three decades: 

Although section 303(d)(2) of the Act does not specifically mention either WLAs or LAs, 
it is impossible to evaluate whether a TMDL is technically sound and whether it will be 
able to achieve standards without evaluating component WLAs and LAs and how these 
loads were calculated. 

Water Quality Planning and Management,” 50 Fed. Reg. 1774, 1775 (Jan. 11, 1985). 

This was also New Union’s interpretation, when, in 2016, as part of DOFEC’s rulemaking 

proceedings to establish a TMDL, the Chesaplain Commission calculated maximum phosphorus 

loadings based on their individual point, nonpoint and natural sources, to achieve the .014 mg/l 

standard. R. at 8. New Union and Chesaplain Lake Watch did not contest the accuracy of the 

Commission’s calculations. Id. at 9. The DOFEC was then able to use those allocations to 

formulate a TMDL which accurately represented the phosphorus sources in Lake Chesaplain. Id. 

at 8-9. The Commission’s TMDL projections confirm the EPA’s interpretation ensures accurate 

and reliable TMDL proposals. Therefore, the EPA made a reasonable decision to require 

phosphorus allocations in reviewing Lake Chesaplain’s proposed TMDL. 

2. Congress signaled approval for including allocations in proposed TMDLs.

The EPA’s allocation requirement also comports with the legislative history of the CWA. 

Legislative history under step two of Chevron can be helpful in examining policies “framing the 

statute.” United States v. Geiser, 527 F.3d 288, 294 (3d Cir. 2008). In 1987, after the EPA had 

defined “total maximum daily load” as the sum of “waste load allocations” and “load allocations,” 

40 C.F.R. § 130.2(i), Congress supplemented CWA § 303(d)(4)(A) and (B) with “effluent 
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limitations based on total maximum daily load or other waste load allocation.” P.L. 100-4 § 404(b) 

(Feb. 4, 1987); CWA § 303(d)(4)(A), (B), 33 U.S.C. § 1313(d)(4)(A), (B). Congress’s addition of 

the language of “other waste load allocation” suggests a TMDL should include allocations. 

Further, it suggests Congress approved of EPA’s definition under 40 C.F.R. § 130.2(i) and 

incorporated it into the statute. Therefore, the legislative history supports the reasonableness of the 

EPA’s allocation requirement. 

3. The EPA’s interpretation falls well within the EPA’s regulatory jurisdiction.

When an agency’s action “stay[s] within the bounds of its statutory authority,” the agency 

has acted reasonably. Arlington v. FCC, 569 U.S. 290, 297 (2013). The district court found the 

EPA’s rejection of New Union’s proposed TMDL to be a “dramatic expansion of EPA’s regulatory 

jurisdiction without any clear support in the statute,” and a violation of Utility Air Regulatory 

Group v. EPA. R. at 15; Util. Air Regul. Grp. v. EPA, 573 U.S. 302, 302 (2014). That comparison 

was unwarranted. 

The EPA in Utility Air Group issued a decision applying Clean Air Act motor-vehicle 

greenhouse gas standards to previously unregulated stationary sources of pollution. Util. Air Regul. 

Grp., 573 U.S. at 333-34. The decision was described as “the single largest expansion in the scope 

of the [Act] in its history.” Id. at 310. Even the EPA, before enacting the new rules, warned that 

this would constitute an “unprecedented expansion of EPA authority that would have a profound 

effect on virtually every sector of the economy and touch every household in the land” yet still be 

“relatively ineffective at reducing greenhouse gas concentrations.” Id. at 310-11. The court struck 

down the EPA’s interpretation, holding it was unreasonable because it would constitute an 

“enormous and transformative expansion in EPA’s regulatory authority without clear 

congressional authorization.” Id. at 324. 
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These two cases are plainly not comparable. Unlike the momentous expansion of authority 

in Arlington, the EPA in this case is acting well within its regulatory authority under the existing 

provisions of CWA § 303(d) because its interpretation has no new burdensome effects or 

implications for the State. See CWA § 303(d), 33 U.S.C. § 1313(d). The EPA is requiring 

allocation details already available to New Union, in order for the EPA to accurately review its 

prospective TMDL. Further, its interpretation has been in use, and unquestioned, for decades. See 

Final Rule, Water Quality Planning and Management, 50 Fed. Reg. 1774 (Jan. 11, 1985); 

American Farm, 792 F.3d at 296 (describing how the court would expect prior courts reviewing 

TMDL litigation to have noticed a disconnect between the EPA’s reading and the CWA if there 

was one). The statutory language of CWA § 303(d), although ambiguous, is consistent with the 

EPA’s longstanding interpretation.  

Even without giving the EPA the substantial deference to which it is entitled under step 

two of Chevron, it is evident the EPA made a reasonable policy choice in interpreting an 

ambiguous and complicated statute. The district court misapplied the Chevron analysis when it 

held the EPA’s interpretation of CWA § 303(d) was contrary to law. The statutory text at issue is 

ambiguous, indicating Congressional intent to delegate rulemaking authority to the EPA in 

executing a complex statutory scheme. The EPA’s interpretation of TMDL to include allocations 

was a reasonable and responsible policy choice to enable New Union to effectively improve water 

quality in Lake Chesaplain. 

III. THE EPA REASONABLY EXERCISED ITS BROAD DISCRETION WHEN IT
ADOPTED THE TMDL FOR THE LAKE CHESAPLAIN WATERSHED CONSISTING
OF AN ANNUAL POLLUTION LOADING REDUCTION TO BE PHASED IN OVER
FIVE YEARS, SATISFYING THE CWA § 303(d) REQUIREMENTS FOR A VALID
TDML.

The district court improperly granted summary judgement in favor of CLW regarding the 

EPA’s adoption of the phased reduction in pollutants because the EPA’s reasonable interpretation 
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of the ambiguous language within the CWA should be given deference. The district court properly 

determined that the EPA’s interpretation of the CWA is entitled to deference under the Chevron 

framework, however, it misapplied the test. Chevron, 467 U.S. at 842. As outlined in Section II 

above, to determine if an agency’s interpretation of a statute is owed Chevron deference, the court 

must analyze a threshold question which is whether Congress delegated the power to the agency 

to administer the statute at issue. Mead, 533 U.S. at 226-27. Because the EPA has the authority to 

administer the CWA, the Court next asks whether Congress has spoken directly to the precise 

question at issue. If not, as the second prong of the Chevron test, the question becomes whether 

the agency's answer is based on a permissible construction of the statute. 467 U.S. at 843. In this 

case, the provision of the CWA is ambiguous and leaves gaps for the agency to fill and the EPA 

did so reasonably.  

A. Congress has not Spoken Directly to the Issue Under the Statute, Therefore Under
Chevron, the EPA’s Interpretation is Owed Deference.

Because Chevron deference is owed to the EPA, the court must next analyze whether 

Congress has spoken directly to the precise question at issue. The district court erred when it 

analyzed the statute using a plain meaning approach. R. at 15. Instead, the court should have 

recognized the ambiguity within the statute which leaves discretion to the agency to gap fill. When 

“Congress has left a gap for the agency to fill . . . courts should [accordingly] defer to the agency’s 

reasonable gap-filling decisions.” Negusie v. Holder, 555 U.S. 511, 531 (2009). The EPA has 

authority to “fill the Clean Water Act’s considerable gaps on how to promulgate a ‘total maximum 

daily load.’” American Farm, 792 F.3d at 295. Because courts have found gaps in the CWA and 

the EPA is the proper entity to fill such gaps, this court should defer to the agency’s reasonable 

interpretation.  
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Section 303(d)(1)(C) of the CWA states “[s]uch load shall be established at a level 

necessary to implement the applicable water quality standards with seasonal variations and a 

margin of safety.” 33 U.S.C. § 1313(d)(1)(C). This provision clearly outlines that TMDLs must be 

established, however, the statute is silent on how to address reductions for both point and nonpoint 

sources and whether the EPA may consider a timeline for the state to achieve the water quality 

standards. American Farm, 533 U.S. 281 at 296. Courts have previously upheld EPA’s proposed 

timelines because the statute is silent regarding a timeframe for achievement. In Muszynski, the 

Second Circuit found that Congress did not intend to confine the EPA’s far-ranging expertise “in 

application to regulation of pollutant loads on [a] strictly daily basis,” and therefore agreed with 

the EPA that “total maximum daily load” may be expressed by other measures of mass per time. 

268 F.3d at 98-99. And the D.C. Circuit held that the CWA’s “references to water quality standards 

require only that a TMDL set load levels ‘necessary to attain and maintain applicable water quality 

standards,’ and do not otherwise refer to a particular timeframe.” Anacostia Riverkeeper, 798 F. 

Supp. 2d at 245. Because the statute is silent regarding a timeframe, the EPA was within its 

authority to fill the gap left by Congress. 

B. Because the Statute is Ambiguous, the Court Should Find the EPA’s Interpretation is
Based on a Permissible Construction of the Statute.

The EPA’s interpretation of the CWA to include a five-year goal for accomplishing the 

water quality standards is reasonable in light of the point source and nonpoint source polluters, 

and therefore should be upheld by the court. When the agency’s interpretation fills the gaps left by 

Congress, the court must not look at whether the agency’s interpretation is the best possible option, 

but instead should “extend considerable deference to the agency and inquire only whether it made 

a ‘reasonable policy choice’ in reaching its interpretation.” Brand X, 545 U.S. at 986. The court's 

inquiry is therefore limited to determining if the EPA “relied on factors which Congress has not 
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intended it to consider.” Motor Vehicle Mfrs. Ass'n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 

43 (1983). Here, the EPA made a reasonable choice within the bounds of what Congress intended 

by proposing TMDLs and a plan that would meet the pollution reduction goals over a period of 

time.  

1. An annual loading limit is appropriate for the CWIP.

The EPA was reasonable in its determination to set TMDLs at a thirty-five percent

reduction of annual phosphorus discharges instead of daily terms because it will still meet the goal 

of the Act to achieve water quality standards. The only case that discusses the term “daily” within 

§ 303 of the CWA is inapplicable here. In Friends of the Earth v. EPA, the court found that the

word “daily” was unambiguous within the statute when viewed in the light of the EPA’s attempt 

to promulgate total maximum seasonal or annual loads. 446 F.3d 140, 144 (D.C. Cir. 2006). 

However, the court limited its analysis to just the word “daily” and not the “total maximum daily 

load” phrase in its entirety, nor the goals of the statute as a whole. See Dolan v. U.S. Postal Serv., 

546 U.S. 481, 486 (2006) (“interpretation of a word or phrase depends upon reading the whole 

statutory text, considering the purpose and context of the statute, and consulting any precedents or 

authorities that inform the analysis.”). The D.C. Circuit later held that the EPA is allowed to issue 

total maximum annual or seasonal loads in addition to daily loads. See Anacostia Riverkeeper, 798 

F. Supp. 2d at 245.

Furthermore, as the court in American Farm explained, the requirements that a TMDL be 

established at a level necessary to obtain water quality standards, bearing in mind seasonal 

variations, while taking a margin of safety into account, suggests that the “total maximum daily 

load" is a “term of art meant to be fleshed out by regulation,” and the statute is silent as to how the 

EPA must set the loading requirements. 792 F.3d at 298; see also Muszynski, 268 F.3d at 99 

(“[a]ccordingly, we agree with EPA that a ‘total maximum daily load’ may be expressed by another 
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measure of mass per time, where such an alternative measure best serves the purpose of effective 

regulation of pollutant levels in waterbodies.”). Here, the EPA adopted the DOFEC’s 2016 

calculation of the phosphorus loadings consistent with achieving the WQS, as well as identifying 

the existing sources of phosphorus inputs from both point and nonpoint sources. Given the 

ambiguous nature of “total maximum daily load” and the lack of congressional direction on how 

to set the load limits, the EPA was reasonable in adopting the annual reduction scheme.  

2. The five-year period for phased reductions is reasonable.

The reduction of phosphorus over a phase of five years is not only reasonable, but if

implemented, would still assure achievement of water quality standards. Absent more specific 

guidance from Congress as to how to achieve water quality standards, the court concluded that the 

“EPA is in the best position to determine in its professional judgment whether a proposed TMDL 

contains an adequate margin of safety.” NRDC v. Fox, 93 F. Supp. 2d 531, 553 (S.D.N.Y. 2000). 

The EPA’s plan includes a seven percent reduction from the 180 mt baseline in the first year, a 

fourteen percent reduction from the baseline in the second year, a twenty-one percent reduction 

from the baseline in the third year, a twenty-eight percent reduction from the baseline in the fourth 

year, and a thirty-five percent reduction from the baseline by the fifth year. R. at 10. The EPA’s 

proposal, which is up to New Union to act on, would adequately assure that these reductions will 

be met because the phosphorus reductions would be incorporated for both point sources through 

permit limits and nonpoint sources through BMP programs.  

The court in American Farm interpreted that the goal of the CWA, to protect the Nation’s 

waters, as broad enough to allow the EPA to include target dates within the setting of TMDLs. 792 

F.3d at 299. As that court explained, the “amount of acceptable pollution in a body of water is

necessarily tied to the date at which the EPA and the states believe the water should meet its quality 



25 

standard” therefore, if “the target date is 100 years from now, more pollution per day will be 

allowable than if the target date is five years from now. Id. Additionally, any meaningful pollution-

reduction plan needs to consider the dynamic nature of watersheds, particularly the fact that they 

change over time.” Id. at 300. Because the CWIP incorporates phosphorous reductions from 

multiple sources through NPDES and BMPs, the five-year phased reduction program is 

reasonable, and is therefore a permissible construction of the statute. Because the EPA’s 

interpretation of § 303 of the CWA is permissible under Chevron, this court should allow the 

interpretation to stand.  

IV. THE EPA’S ACTION WAS NOT A FINAL AGENCY ACTION, AND IF IT WAS,
CONSIDERING THE RECORD BEFORE THE EPA AT THE TIME OF ITS DECISION,
THE ACTION WAS WITHIN THE SCOPE OF THE EPA’S AUTHORITY AND THE
ADOPTION WAS NOT ARBITRARY OR CAPRICIOUS.

The district court unnecessarily considered whether the EPA’s suggestion to New Union 

to implement BMPs to achieve water quality standards was arbitrary or capricious because the 

action was not a final agency action reviewable by the court. Although determination by the court 

was not necessary, the Court came to the proper conclusion that the EPA did not act arbitrarily or 

capriciously when the agency merely suggested to New Union that it could implement BMPs to 

achieve water quality standards because it is within the scope of the EPA’s authority to make 

suggestions and the suggestion offered was appropriate given the facts before the agency.  

Only actions made reviewable by statute or final agency actions for which there is no other 

adequate remedy in a court are subject to judicial review. 5 U.S.C. § 704. For an agency action to 

be final, it must “mark the consummation of the agency’s decision-making process,” and it must 

be an action where “legal rights or obligations have been determined, or from which legal 

consequences will flow.” Bennett v. Spear, 520 U.S. 154, 177-78 (1997). In determining if an 
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action determines obligations, the court should consider the effects of the agency’s action and the 

expressed intention of the agency action. Food & Water Watch, 5 F. Supp. 3d at 81.  

 For agency actions proven to be final, a reviewing court shall set aside agency action, 

findings, and conclusions found to be “arbitrary, capricious, an abuse of discretion, or otherwise 

not in accordance with the law.” 5 U.S.C. § 706(2). However, a court may not set aside an agency 

action when it is rationally based on consideration of relevant factors and is within the scope of 

the authority delegated to the agency by Congress through statute. See Citizens to Preserve 

Overton Park, Inc. v. Volpe, 401 U.S. 402, 415–16 (1971). The arbitrary and capricious standard 

is concerned with whether the agency’s decision-making process was rational, and not whether the 

decision itself is rational; “it is well-established that an agency’s action must be upheld, if at all, 

on the basis articulated by the agency itself.” State Farm, 463 U.S. at 50. The reviewing court’s 

consideration is “limited to whether the record facts supporting . . . [agency] action [were] 

adequately adduced and rationally applied.” Am. Petroleum Inst. v. U.S. EPA, 540 F.2d 1023, 1029 

(10th Cir. 1976).  

A. The EPA’s Suggestion to New Union to Offset Point Source Reductions with Nonpoint
Source BMPs Was Not Mandatory and is Not Final Agency Action Reviewable by the Court.

The EPA’s suggestion to New Union that BMPs could possibly be used to achieve 

compliance with water quality standards was not a final agency action subject to judicial review. 

To be a final agency action, an action must pass a two-prong test: (1) the action marks the 

consummation of the agency’s decision-making process; and (2) is an action by which rights or 

obligations have been determined or from which legal consequences will flow. Bennett, 520 U.S. 

at 177-78.  The EPA’s action of making a suggestion to New Union fails prong two of the Bennett 

test and cannot be a final agency action. In considering whether an action creates obligations, the 
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court considers the effects of the action and the agency’s expressed intent. See Food & Water 

Watch, 5 F. Supp. 3d at 81. 

When considering the effects of the agency’s action, courts have considered whether the 

agency has imposed any rights or obligations or genuinely left the agency and its decisionmakers 

free to exercise discretion. Center for Auto Safety v. Nat’l Highway Traffic Safety Admin., 452 F.3d 

798, 806 (D.C. Cir. 2006). Regulation of nonpoint source discharges through the implementation 

of TMDLs are left to the States by the CWA. CWA § 319, 33 U.S.C. § 1329. TMDL 

implementation plans are not federally enforceable, and the EPA may only “use federal grants to 

encourage the States to address nonpoint source pollution and accomplish the loading reductions 

established in a TMDL.” Bravos v. Green, 306 F. Supp. 2d 48, 52 (D.C. Cir. 2004) (citing 33 

U.S.C. § 1288(f)). The CWIP adopted by the EPA merely proposed that the TMDL be 

implemented through an equal phased reduction between point and nonpoint sources, and simply 

suggested that nonpoint source reductions could be made through BMP programs. See R. at 9. 

Because the EPA’s action did not, and could not, impose any obligation upon New Union to 

implement the CWIP, and left the agency free to exercise its discretion, the EPA’s suggestion was 

not a final agency action. 

When considering the intent underlying the agency’s action, courts have considered the 

agency’s own characterization of the action, whether the action was published in the Federal 

Register or the Code of Federal Regulations, and whether the action has binding effects on private 

parties or on the agency. Center for Auto Safety, 452 F.3d at 806-07. In adopting the CWIP, the 

EPA did not specify whether or how the BMP measures proposed in the CWIP were to be enforced 

by New Union. R. at 10. Here, the EPA’s silence cannot be interpreted as a mandatory directive 

and cannot possibly imply an agency’s intent to command legal action. Cf. Food & Water Watch, 
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5 F. Supp. 3d at 84 (“If the Bay TMDL document was entirely silent about offsets and trading, the 

legal landscape would not change.”). Further, although we know that the CWIP was “adopted” 

after notice and comment, we do not have any evidence that the implementation plan was ever 

published in the Federal Register or the Code of Federal Regulations, which again signals a lack 

of intent on the agency’s part for finality. R. at 10. Finally, the EPA, by making a mere suggestion 

that New Union could implement BMPs, does not bind New Union to do so. See Meiburg, 296 

F.3d at 2031 (reiterating that even despite the EPA setting TMDLs for a State, it is still the

responsibility of the State to implement the TMDLs once established, as required by the CWA). 

Again, it is not within the statutory reach of the EPA to command that a State implement a BMP 

to attain water quality standards. See Food & Water Watch, 5 F. Supp. 3d at 83 (finding that the 

EPA’s language providing for offsets and trading to meet WQS in an implementation plan “cannot 

be mandatory because the CWA does not confer on the EPA the authority to command or require 

the States to take specific actions, with respect to their implementation plans”).  It is evident that 

the EPA did not have the intent that its suggestion would be a final agency action.  

The EPA’s suggestion that BMPs could be used to attain water quality standards does not 

have the effect of a final agency action, nor did the EPA intend that it would. Because the agency’s 

suggestion does not create any obligation on the part of New Union, the action fails prong two of 

the Bennett test, and is not a final agency action subject to judicial review.   

B. It Was Within the EPA’s Scope of Authority to Suggest the BMP Reductions and the
Agency’s Suggestion Was Not Arbitrary or Capricious Given the Record Before the Agency at
the Time of the Suggestion.

If, despite the evidence that the EPA’s suggestion to implement BMPs was not a final 

agency action, the court determines that it is a final agency action, then that action was not arbitrary 

or capricious considering the record before the agency at the time of the action. Further, the EPA 

is not empowered by statute or regulation to require any State to provide “reasonable assurances,” 
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and to do so would be outside of the scope of authority delegated to the EPA by Congress. Final 

agency action that is outside the scope of the authority delegated to the agency by Congress, or 

was not based on consideration of the relevant factors is arbitrary and capricious. See 5 U.S.C. § 

706(2)(A) & (C). Under the arbitrary and capricious standard, the reviewing court “presume[s] the 

validity of the Agency’s activity” and “discerns whether the record reveals that a rational basis 

exists for the agency’s decision. Reynolds Metals Co. v. U.S. EPA, 760 F.2d 549, 558 (4th Cir. 

1985).  

1. Congress delegated broad authority to the EPA to set global water quality standards and
oversee the States’ programs pursuant to the Clean Water Act.

To determine whether an agency acted within the scope of its authority requires a

“delineation” of the scope of the agency’s authority and discretion, and consideration of whether 

on the facts, the agency’s action can reasonably be said to be within that range. Overton Park, 401 

U.S. at 415-16.  

In passing the CWA, Congress gave the EPA two main responsibilities: issuing permits to 

govern discharges of pollutants; and setting global water quality standards for particular bodies of 

water. Meiburg, 296 F.3d at 1024. Point source pollution is regulated by permits through the 

NPDES program, a program which is overseen by the EPA and administered by each State 

individually. Id. Nonpoint source pollution cannot be regulated by permit due to its disperse nature, 

and so the Act sets out to limit it through water quality standards. See id. at 1025 (citing CWA §§ 

303 (a)-(c), 33 U.S.C. §§ 1313(a)-(c)). When regulation of point sources through permitting does 

not achieve the water quality standards set by the EPA due to additional pollutants from nonpoint 

sources, States must establish TMDLs specifying the maximum amount of a particular pollutant 

that can pass through a waterbody each day without water quality standards being violated. See 

CWA §§ 303(d)(1)(A), (C), 33 U.S.C. §§ 1313(d)(1)(A), (C). Once the TMDLs are set either by 
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the State or the EPA, the State must prepare a management program that identifies “best 

management practices and measures” to reduce pollution to comply with the TMDLs. See CWA 

§ 319(b), 33 U.S.C. § 1329(b). The EPA has authority to review and approve or reject at each step

of the water quality standards process, but it is up to the States to incorporate TMDLs into an 

adequate continuing planning process. CWA § 303(d)(2), 33 U.S.C. § 1313(d)(2); CWA § 303(e), 

33 U.S.C. § 1313(e). To assist the States in drafting adequate continuing planning processes, the 

EPA properly promulgated rules defining that “[i]f Best Management Practices (BMPs) . . . make 

more stringent load allocations practicable, then wasteload allocations can be made less stringent 

. . . .” 40 C.F.R. § 130.2(i).  

The EPA’s adoption of the CWIP concurrently with the TMDL, which CWIP was 

previously prepared by New Union, and merely proposed that nonpoint source reductions could 

be achieved through BMP programs designed to encourage the hog CAFOs and other agricultural 

sources, was within the scope of the EPAs authority. R. at 9. Although this mere suggestion is not 

intended to be a “continuing planning process,” a parallel can be drawn between this recommended 

course of action offered by the EPA and the State’s continuing planning process required by the 

CWA. See CWA § 303(e), 33 U.S.C. § 1313(e). Authority is given to the EPA to approve or reject 

at each step in the water quality planning process, all the way down to a State’s continuing planning 

process for TMDLs. Id. The EPA “shall approve” such a continued planning process submitted 

“which will result in plans for all navigable waters within” a state. Id. Because the EPA has been 

given the authority to approve of a continuing planning process, it is illogical to say that the EPA 

is without authority to approve or deny of a permissive proposed implementation plan, if it is 

offered as part of the TMDL process, when that plan proposes implementation for all navigable 

waters within a state. Because the CWIP is a permissive plan, offered in conjunction with the 
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State’s TMDL and because the EPA has broad authority to approve or deny each aspect of the 

water quality standards process, it was within the scope of the EPA’s authority granted by Congress 

to approve the CWIP as a proposal.  

2. The EPA’s adoption of the CWIP was not arbitrary or capricious.

After determining that the agency’s action was within the scope of its authority granted by

Congress, the court must then consider if the agency’s action was the product of rational decision-

making which considered the relevant factors before the agency at the time of the decision. Under 

the arbitrary and capricious standard, the scope of review is narrow and a court is not to substitute 

its judgment for that of the agency. See State Farm, 463 U.S. at 43. The reviewing court must 

consider “whether the decision was based on a consideration of the relevant factors and whether 

there has been a clear error of judgment.” Overton Park, 401 U.S. at 416. The agency’s decision-

making process was not rational if: 

[T]he agency has “relied on factors which Congress has not intended it to consider, entirely
failed to consider an important aspect of the problem, offered an explanation for its decision
that runs counter to the evidence before the agency, or is so implausible that it could not be
ascribed to a difference in view or the product of agency expertise.

State Farm, 463 U.S. at 43. 

A reviewing court should “uphold a decision of less than ideal clarity if the agency’s path may 

reasonably be discerned.” Id. 

i. The EPA did not rely on factors unintended by Congress in adopting the CWIP.

At the outset, Congress declared that the objective of the CWA was to “restore and maintain

the chemical, physical, and biological integrity of the Nation's waters.” CWA § 101(a), 33 U.S.C. 

§ 1251(a). Further, the CWA goes on to state that “it is the policy of Congress to recognize,

preserve, and protect the primary responsibilities and rights of the States to prevent, reduce, and 

eliminate pollution, [and] to plan the development and use (including restoration, preservation, 
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and enhancement) of land and water resources…” CWA § 101(b), 33 U.S.C. § 1251(b). And 

finally, the CWA explains that, primarily, the administrator of the EPA shall administer the CWA. 

CWA § 101(d), 33 U.S.C. § 1251(d). In sum, Congress intended that the EPA would restore and 

maintain the Nation’s waters in partnership with the States.  

The CWIP that was adopted by the EPA was for the purpose of restoring and maintaining 

the chemical, physical, and biological integrity of the Nation’s waters, particularly regarding 

nonpoint sources of water pollution. R. at 9. Further, the CWIP, which proposed that nonpoint 

source pollution could be reduced through BMPs, did not impose any duty upon New Union to 

follow the proposal, and thus recognized the primary responsibility of the States to plan the 

restoration of water resources within the state’s boundaries. Id. The EPA’s adoption of the CWIP 

was rational because it met the objectives set forth by Congress in implementing the CWA. 

ii. The EPA considered all important aspects when adopting the CWIP.

Congress’ intent in enacting the CWA was to “establish an all-encompassing program of

water pollution and regulation.” City of Milwaukee v. Illinois & Michigan, 451 U.S. 304, 318 

(1981). Nowhere in § 303 of the CWA can the terms “cost” or “reasonable assurance” be found, 

which implies to the EPA that these considerations are not proper for the implementation of § 303 

of the CWA. See CWA § 303, 33 U.S.C. § 1313. Not only does the statute not mention “costs” or 

“reasonable assurances,” there is no flexible language, other than in reference to doing what is 

necessary to meet water quality standards, in § 303 that might allow the EPA to consider “costs” 

or “reasonable assurances” in its actions authorized by the section. Cf. Am. Waterways Operators 

v. Wheeler, 507 F. Supp. 3d 47, 60 (D.C. Cir. 2020) (citing Util. Solid Waste Activities Grp. v.

EPA, 901 F.3d 414, 448-49 (D.C. Cir. 2017)) (determining that the EPA was not required to 

consider costs when acting under the authority of a section of the Resource Conservation and 
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Recovery Act that did not explicitly mention costs and had no flexible language that might allow 

for the consideration). 

Opposition to the CWIP that was eventually adopted by the EPA came in the form of 

“object[ion] to the expensive septic tank maintenance and pumping that would be required”; 

“object[ion] to the expensive phosphorus treatment system”; and objections to the EPA’s lack of 

authority to implement BMPs. R. at 9-10. As to the last objection, the EPA does not have statutory 

authority to obtain “reasonable assurance” that final TMDLs or accompanying implementation 

plans will be effective. In 2000, the EPA proposed regulations that would have redefined TMDLs 

to include an implementation plan backed by “reasonable assurances” from the State that the plans 

would be implemented. Revisions to the Water Quality Planning and Management Regulation, 65 

Fed. Reg. 43,599 (Jul. 13, 2000). However, in 2003, the EPA withdrew the proposed regulation, 

and the “reasonable assurance” requirement never came into effect. Withdrawal of Revisions to 

the Water Quality Planning and Management Regulation, 68 Fed. Reg. 13,609 (Mar. 19, 2003). 

Further, and as was previously argued, the EPA did not intend to impose the proposed BMPs. Put 

simply, the EPA did not intend to impose the BMPs and was not required to have “reasonable 

assurances” that the BMPs would be imposed by the States. As to the first and second objections 

to the CWIP, the EPA was not required to consider costs when acting under the authority of § 303 

of the CWA because the section does not explicitly require it and does not provide the flexibility 

to allow for it. See CWA § 303, 33 U.S.C. § 1313. For the foregoing reasons, the EPA rationally 

only considered the regulation of water pollution when adopting the CWIP. 

iii. The EPA’s decision was soundly made using the evidence available to the agency at
the time of the decision.

“In reviewing agency action, a court is ordinarily limited to evaluating the agency’s

contemporaneous explanation in light of the existing administrative record.” Dep’t of Com. v. New 
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York, 139 S. Ct. 2551, 2573 (2019). Further inquiry past the administrative record represents a 

“substantial intrusion into the workings of another branch of Government and should normally be 

avoided.” Id. The court should narrowly construe the record as including “only those documents 

directly or indirectly considered by the relevant decisionmakers.” Pinnacle Armor, Inc. v. United 

States, 923 F. Supp. 2d 1226, 1227 (E.D. Cal. 2013). The reviewing court is to “uphold an [action] 

of less than ideal clarity if the agency’s path may be reasonably discerned.” State Farm, 463 U.S. 

at 43. 

Here, the entire record that was before DOFEC at the time of its public notice of the CWIP, 

including the sound scientific conclusions of the Chesaplain Commission’s report, was before the 

EPA at the time that it adopted the CWIP. R. at 10. It is with this record that the EPA soundly 

determined that adoption of the CWIP would be the best path forward to implement the purpose 

of the CWA. The EPA, through its action, did not itself intend to implement the BMPs, but equally 

could not know that after two years, New Union would take no steps to implement the BMPs or 

that the Lake Chesaplain waters would continue to violate water quality standards. To require 

consideration of these facts would impermissibly require the EPA to implement post hoc rationale. 

See SEC v. Chenery Corp., 318 U.S. 80, 87-88 (1943). Based on the facts before the EPA at the 

time of the adoption of the CWIP, the EPA’s action was rational and sound. 

iv. The EPA’s adoption of the CWIP was the product of agency expertise and is a
plausible solution. 

The last step in determining whether an agency used reasoned decision-making in adopting 

an agency action is whether the outcome is “so implausible that it could not be ascribed to a 

difference in view or the product of agency expertise.” State Farm, 463 U.S. at 43. Here, the 

agency adopted the CWIP which had previously been proposed by New Union, and was 

subsequently disposed of due not to implausibility, but rather due to objections from the 
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community which were based on a difference in view. R. at 9-10. The CWIP is backed by science 

and was adopted by the EPA as a plausible solution in that it simply proposes BMP solutions and 

does not overreach the statutory authority granted to the EPA by Congress. R. at 9-10. 

The EPA’s adoption of the CWIP was the product of rational decision-making under the 

test set forth by the Supreme Court in State Farm and was within the scope of the statutory 

authority granted to the agency by Congress, and as such was neither arbitrary nor capricious. 

CONCLUSION 

For the foregoing reasons, this Court should find that the EPA’s determination to reject the 

New Union TMDL and adopt its own TMDL and implementation plan is not judicially reviewable 

because it is not ripe for review and adoption of the plan is not a final agency action. In the 

alternative, this Court should reverse its finding that the EPA’s rejection of New Union’s Lake 

Chesaplain TMDL was contrary to law, reverse its finding that the EPA’s adoption of the TMDL 

violates CWA § 303(d), and should uphold the district court’s finding that the EPA’s adoption of 

the CWIP was not arbitrary or capricious.  
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