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JURISDICTION 

This case concerns the application of the Endangered Species Act of 1973 (“ESA”), 16 

U.S.C. §§ 1531-1540 (2012), as well as questions of riparian law. Jurisdiction was proper in the 

District Court of New Union pursuant to 28 U.S.C. §§ 1331 (2012). Specifically, the District Court 

had federal question jurisdiction pursuant to § 1331 to address claims of ESA violation, and 

supplemental jurisdiction pursuant to § 1367 to address the common law riparian claims. This 

Court has jurisdiction over this appeal from the final order of the district court. 28 U.S.C. § 1291 

(2012); see also Record (“R.”) at 10. 

ISSUES PRESENTED FOR REVIEW 

1. Whether Greenlawn is a municipal riparian landowner that is entitled to at least 20 MGD 
of Green River’s natural flow to serve its residents? 

2. Whether adhering to a riparian right is a non-discretionary action for purposes of ESA § 7 
consultation requirements? 

3. Whether Greenlawn’s lawful withdrawal of water from the Green River is a cause-in-fact 
or proximate cause of “harm” to the endangered Green River Oval Pigtoe Mussel 
population under ESA § 9? 

4. Whether harm to endangered species compels an automatic injunction without balancing 
the equities?  

STATEMENT OF THE CASE 

       The issues before this Court stem from one hundred and twenty-six years of responsible 

water management to meet the riparian needs of a thriving community, the City of Greenlawn 

(“Greenlawn”). The injunction issued by the District Court of New Union draws an arbitrary line 

to restrict water withdrawn solely by Greenlawn. Furthermore, this unilateral injunction will 

inevitably fail to meet its goal of protecting the endangered Green River oval pigtoe mussel 

population from extinction. 
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Founded in 1893, the city of Greenlawn straddles either side of the portion of the Green 

River now known as the Bypass Reach. R. at 5. Greenlawn has maintained municipal water intake 

from the Bypass Reach since its foundation. Id.  

Fifty-four years later, in 1947, the Defendant-Appellee, Army Corps of Engineers, 

(“ACOE”) built the Howard Runnet Dam Works. Id. This system of dams diverts water from 

Greenlawn into the Howard Runnet Lake impoundment, through the Howard Runnet Dam, and 

then back into the Green River via the Tailrace channel. Id. at 6. Because the dam system diverted 

water from Greenlawn, ACOE contracted with Greenlawn to maintain water flow to the Bypass 

Reach of the Green River such that Greenlawn could continue to withdraw “in such quantities and 

at such rates and times as it is entitled to as a riparian property owner.” Id. 

The Water Control Manual (“WCM”) governs ACOE operation of the Howard Runnet 

Dam Works. Id. In addition to maintaining flow for Greenlawn’s water intake facilities in the 

Green River Bypass Reach, the WCM also governs flood storage capacity and hydroelectric 

generation, recreation water levels during summer months, and downstream releases to support in-

water recreation and fishing.  The WCM contains a general provision: “At all times the Howard 

Runnet Dam Works shall be operated in a manner that complies with any water supply agreements 

entered into by the ACOE, and with the riparian rights of property owners established under New 

Union law.” Id. at 7-8. 

The WCM operates based on historical target water levels for Howard Runnet Lake based 

on the time of year. Id. When water levels fall below historical targets, the WCM curtails water 

usage in accordance with lake level: At Zone 1 (Drought Watch), a minimum flow of 50 cubic feet 

per second (“CFS”) is maintained at the confluence of the Bypass Reach and the Tailrace straight 

(“the confluence”) and 50 CFS is maintained into Bypass Reach. Id. at 7. At Zones 2 and 3 
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(Drought Warning and Drought Emergency), a minimum flow of 7 CFS is maintained into the 

Bypass Reach. Id. The WCM has not been updated since 1968. Id. at 6.  

Greenlawn, meanwhile, has prospered since its foundation. Currently, the Greenlawn 

Water Agency manages over 100,000 water use customers, and while the majority of these 

customers are residential single family homes, some customers are industrial. Id. at 5. Water 

withdrawals by Greenlawn average 6 million gallons per day (“MGD”) annually, peaking at 20 

MGD during July and August due to summer lawn and ornamental watering demands. Id. Due to 

irrigation-related water losses and because Greenlawn’s sewage system discharges wastewater into 

a separate watershed called Progress River, approximately 5% of the water withdrawn by 

Greenlawn returns to Green River. Id. at 5-6.   

In the 1960’s, a new highway connected Greenlawn to Progress City. Id. at 5. In the 1980’s, 

large agriculture businesses upstream of Greenlawn began diverting water from the Green River 

water system into the Green River Valley. Id. at 7-8.  

Historically, water shortages have not been a problem until 1998, when the ACOE was 

forced to apply Zone 1 restrictions. Id. at 8. Zone 1 restrictions were applied again in 2006-2010, 

2012, 2016, and 2017. Id. When the 2017 conditions did not improve in the Spring months, the 

ACOE applied Zone 2 restrictions and curtailed water flow to the Bypass Reach from 50 CFS to 

7 CFS. Id.  

On April 12, 2017, Greenlawn sent a letter to the ACOE protesting the 7 CFS restriction 

and arguing that the curtailment guideline was outdated. Id. Greenlawn further argued that as a 

riparian owner, it had the right to make reasonable use of the historic flow of the Bypass Reach 

and that it was not obligated to impose water restrictions. Id. On April 23, the District Commander 

ordered the Dam Works to increase flow to the Bypass Reach to 30 CFS. Id.  
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Unfortunately, the Howard Runnet Lake levels dropped to Zone 3 on May 15, 2017. Id. 

The District Engineer responded by curtailing hydroelectric power releases from the Howard 

Runnet Dam as dictated by the WCM, and this curtailment caused water flow of the Green River 

downstream of Howard Runnet Dam to drop to nearly zero. Id. at 8-9. 

The aforementioned reduced water level exposed several beds of endangered oval pigtoe 

mussels at the confluence of the Bypass Reach and the Tailrace. Id. at 9. The water level also 

prevented the migration of the sailfin shiner, a host species required for successful mussel 

breeding. Id.  According to the expert testimony of Plaintiff-Appellant New Union Oystercatchers 

(“NUO”), 25% of the population at this confluence was lost due to the reduced water levels. Id.  

This testimony also established, without contradiction, that a minimum flow of 25 CFS averaged 

over 24 hours was required to prevent extirpation of the Green River oval pigtoe mussel 

population. Id. at 10.  Notably, the ACOE has never engaged in consultation with the Fish and 

Wildlife Service concerning these impacts on the mussels, and Greenlawn has not obtained an 

incidental take permit. Id. at 9. Additionally, NUO also contends that the reduced flow has harmed 

the population of oysters in Green Bay, which is further downstream of the confluence. Id. at 10. 

Over the course of this litigation, rainwater has restored Howard Runnet Lake to Zone 1 

levels, eliminating immediate threats to the mussels and restoring water flow. Id. at 11. However, 

climate change, invariable drought conditions, and the continuing growth of Greenlawn and the 

surrounding area necessitate an approach that addresses all significant impacts to the flow of the 

Green River, which the current injunction fails to do.  

PROCEDURAL HISTORY 

         On May 17, 2017, NUO served a Notice of Intent to sue the ACOE and Greenlawn under 

ESA 16 U.S.C. § 1540(g), alleging that the flow restrictions violated the ESA. Id. at 10. On July 
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17, 2017, NUO filed this action, asserting common law riparian rights claims under the Court’s 

supplemental jurisdiction. Id. ACOE filed a crossclaim against Greenlawn joining the NUO’s 

claim that Greenlawn’s water withdrawals constituted a “take” of the oval pigtoe mussel under 

ESA § 9, 16 U.S.C. § 1538(a)(1)(B). Id. Greenlawn subsequently filed a counterclaim against the 

ACOE seeking a declaration of its right as a riparian landowner to water flows adequate to meet 

their needs. Id. at 10-11.  

 The District Court granted the ACOE’s motion for summary judgment dismissing the ESA 

§ 7 claims against it (First Claim for Relief) (Id. at 15.), granted Greenlawn’s motion for summary 

judgment on its crossclaim declaring its rights as a riparian landowner (Id. at 13.), and dismissing 

the Third Claim for Relief while dismissing NUO as a riparian landowner. Id. ACOE did not assert 

riparian rights. The District Court granted NUO’s motion for summary judgment declaring 

Greenlawn to be in violation of ESA § 9. Id. at 17. The District Court denied Greenlawn’s motion 

for summary judgment dismissing the ESA § 9 claims against it (Second Claim for Relief) and the 

ACOE’s crossclaim. Id. at 5.  

The District Court subsequently imposed an injunction against water withdrawals by 

Greenlawn that cause the flow of the Green River downstream of the Howard Runnet Dam Works 

to drop below 25 CFS averaged over 24 hours. Id. at 5. 

SUMMARY OF THE ARGUMENT  

Greenlawn’s municipal riparian right:  

As a matter of law, Greenlawn is a riparian landowner because it: (1) owns the land 

adjoining the river and is located completely within the Green River watershed; and (2) the State 

of New Union recognizes the right of a municipality to be a riparian landowner. That Greenlawn 

discharges wastewater into a different watershed does not destroy Greenlawn’s riparian right 



6 
 

because sewage treatment plant discharge is not a diversion from the natural flow of the Green 

River. However, if this court finds that Greenlawn’s wastewater discharge is a diversion of the 

natural flow, application of the physical solution doctrine is suggested. Additionally, Greenlawn’s 

expansion in 1968 should be viewed under the unity of title doctrine because Greenlawn should 

be able to serve its population under one continuous riparian right.  

As a municipal riparian landowner, Greenlawn is entitled to at least 20 MGD. There are no 

reasonableness claims against Greenlawn in this proceeding because NUO does not have standing 

to bring a riparian claim and the issue of standing is not raised on appeal. Moreover, the ACOE 

does not assert a riparian right or make any associated claims. Furthermore, the WCM is not 

binding on Greenlawn because riparian domestic use is paramount and the WCM itself 

acknowledges the priority of the riparian right. As Greenlawn must consider the needs of its current 

and future population, it must also be able to rationally plan and provide for such requirements.  

An injunction solely against Greenlawn will not effectively protect the Green River oval 

pigtoe mussel. There are many upstream water users that also contribute to the fate of the mussel. 

Greenlawn should not solely be made responsible for assuring a 25 CFS flow at the confluence of 

the Bypass Reach and the Tailrace. Accordingly, Greenlawn suggests a general adjudication as an 

equitable alternative to a unilateral injunction.  

ESA § 7 consultation: 

Greenlawn supports the ACOE’s position pertaining to ESA § 7 claims against it. Because 

Greenlawn asserted its riparian right, ACOE did not have the discretion to deny Greenlawn the 

water it requested. Thus, ACOE was not required to meet ESA § 7 consultation requirements. 

/ / / 

/ / /  
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ESA § 9 claim:  

Where causation between a specific act and “harm” to an endangered species cannot be 

sufficiently demonstrated, liability under ESA § 9 does not attach. Ordinary requirements of 

causation apply to limit liability for “harm” due to an “unlawful take” under ESA § 9. Babbitt v. 

Sweet Home Chapter of Cmtys. for a Great Or. (Sweet Home), 515 U.S. 687, 701 n.13 (1995). 

Here, there is a genuine dispute of material fact over whether Greenlawn’s lawful water 

withdrawals are the cause-in-fact of harm to the Green River oval pigtoe mussel population.  

Several parties lawfully release or divert significant amounts of water to and from the 

Green River. Greenlawn’s lawful water withdrawal, combined with unpredictable environmental 

conditions, third party water diversion, dam operation guidelines, and hydroelectric power 

demand, significantly impacts the Green River downstream flow rate. Contrary to the District 

Court’s assertion, the city of Greenlawn is not the but-for cause of low water level conditions in 

the Green River. R. at 17. In fact, it was the curtailment of the hydroelectric power releases by the 

ACOE pursuant to the WCM that resulted in the near-zero downstream flow rates after May 15. 

R. at 9. 

In addition, there is a genuine dispute of material fact over whether Greenlawn’s lawful 

water withdrawal from the Green River is a proximate cause of the “harm” to the Green River oval 

pigtoe mussel population. Proximate cause and foreseeability are required to affix liability for ESA 

violations. Aransas Project v. Shaw (Aransas), 775 F.3d 641, 656 (5th Cir. 2014). Contrary to the 

District Court’s assertion, the destruction of mussel habitat and loss of mussels is not the direct 

and foreseeable result of Greenlawn’s water withdrawals. As in Aransas, while Greenlawn may 

have had an impact on the deaths of the endangered mussels (i.e. cause-in-fact) a finding of 
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proximate cause and an imposition of liability on Greenlawn’s lawful water withdrawal in the face 

of multiple, natural, independent, unpredictable, and interrelated forces affecting the mussels’ 

downstream river habitat goes too far. 

Only state regulatory activities that directly cause “harm” can constitute an “unlawful take” 

under ESA § 9. The case law cited by the District Court does not support the Court’s conclusion 

that state regulatory activities that indirectly result in harm to endangered species can constitute a 

prohibited “take.” While the regulatory definition of “harm” includes indirect harm, because the 

regulatory actor is already a third party to the “harm,” the connection between the permitted 

activity and the regulatory actor is necessarily more tenuous.  

Here, the regulatory activity at issue (i.e. permitted water withdrawal) is indirectly 

connected to the “harm” to the Green River oval pigtoe mussel population. The amount of water 

withdrawn by Greenlawn pursuant to lawful permit does not necessarily risk violation of the ESA 

by exacting a taking of the endangered oval pigtoe mussels, as did the use of the inherently 

dangerous fishing gear licensed by regulatory authorities in Strahan v. Coxe, 127 F.3d 155 (1st 

Cir. 1997). Furthermore, the city of Greenlawn does not have authority over the regulatory act at 

issue. 

Finally, the injunction imposed by the District Court prohibiting water withdrawals by 

Greenlawn that cause the flow of the Green River downstream of the Howard Runnet Dam Works 

to drop below 25 CFS averaged over 24 hours will not have the desired effect of preventing future 

harm to the Green River oval pigtoe mussel population. R. at 5. An injunction that addresses only 

Greenlawn and ignores the other parties that impact the downstream flow rate of the Green River 

is not only unfair, but it cannot guarantee the minimum flow of 25 CFS that the court wishes to 

establish for the benefit of the Green River oval pigtoe population. 
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Injunction:  

 Summary judgment is appropriate where there is no genuine dispute of material fact and a 

party is entitled to judgment in their favor as a matter of law. Fed. R. Civ. P. 56. As reasonable 

minds could differ as to the appropriateness of summary judgment on the aforementioned issues, 

reasonable minds could differ on the appropriateness of an injunction compelling Greenlawn to 

maintain water flow at a confluence only partially within its control.  

 Furthermore, an injunction is both impracticable and legally inappropriate. As Greenlawn 

is not the only party responsible for the low water flow, a unilateral injunction against Greenlawn 

would coerce Greenlawn to prolong litigation and force other parties to contribute.  

 From a legal standpoint and contrary to the District Court’s assertion, a court is not 

obligated to grant an injunction merely because an endangered species was harmed. Indeed, if the 

Court finds Greenlawn liable for harm to the Green River oval pigtoe mussel, precedent indicates 

that the Court ought to balance the equities and consider alternatives before issuing an injunction.  

ARGUMENT 

Summary judgment is appropriate where there is no genuine dispute of material fact, and 

the non-moving party is entitled to judgment in their favor as a matter of law. Fed. R. Civ. P. 56. 

Summary judgment motions are reviewed de novo. Emp'rs Ins. of Wausau v. Petroleum 

Specialties, 69 F.3d 98, 101 (6th Cir. 1995). 

Greenlawn is a municipal riparian landowner as a matter of law. Thus, the court should 

uphold the District Court’s grant of summary judgment recognizing Greenlawn as a municipal 

riparian landowner. In addition, Greenlawn supports the dismissal of the ESA § 7 claim against 

ACOE.  
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There is a genuine dispute of material fact as to whether Greenlawn is either the cause-in-

fact or the proximate cause of the “harm” to the Green River oval pigtoe mussel population.  Thus, 

the court should reverse the District Court’s grant of summary judgment as to Greenlawn’s 

violation under ESA § 9. 

Finally, an injunction requiring Greenlawn to maintain 25 CFS at the confluence is an 

impracticable and inappropriate legal remedy. The Court must balance the equities and do so in a 

manner favorable to both Greenlawn and the Green River oval pigtoe mussel population.  

A. AS A MUNICIPAL RIPARIAN LANDOWNER, GREENLAWN HAS THE RIGHT 
TO CONTINUE WATER WITHDRAWALS TO MEET THE NEEDS OF ITS 
POPULATION.  

Greenlawn is seeking summary judgment declaring Greenlawn a municipal riparian 

landowner. The District Court granted summary judgment confirming Greenlawn’s municipal 

riparian rights. Greenlawn is a municipal riparian landowner as a matter of law and is thus entitled 

to water withdrawals of up to 20 MGD to serve the needs of its inhabitants.  

1. Greenlawn is a Municipal Riparian Landowner.  

As a matter of law, Greenlawn is a riparian landowner because it: (1) owns the land 

adjoining the river and is located completely within the Green River watershed; and (2) the State 

of New Union recognizes the right of a municipality to be a riparian landowner. Furthermore, 

discharging wastewater outside of the Green River watershed does not destroy Greenlawn’s 

riparian right because sewage treatment plant discharge is not a diversion from the natural flow of 

the Green River. Alternatively, if the court finds that discharging wastewater outside of the Green 

River watershed violates Greenlawn’s riparian right, Greenlawn suggests remand to the trial court 

to consider a physical solution. Additionally, Greenlawn submits that its expansion in 1968 carried 

with it a municipal riparian right. In other words, Greenlawn encourages the Court to adopt the 

unity of title doctrine.  
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i. Greenlawn’s land adjoins the river and is within the Green River watershed. 

Riparian rights form from the ownership of land bordering a watercourse. Mayor, etc., of 

Paterson v. E. Jersey Water Co., 74 N.J. Eq. 49, 63 (1908). Specifically, land is considered riparian 

when it is contiguous to the river and within the watershed of the river. Rancho Santa Margarita 

v. Vail, 11 Cal. 2d 501, 528-29 (1938), Gordonsville v. Zinn, 129 Va. 542, 553 (1921). 

 Greenlawn lies on both banks of the Green River Bypass Reach. R. at 5. Thus, Greenlawn 

is contiguous to the river. Moreover, Greenlawn city limits are located entirely within the Green 

River watershed. Question and Answer, at 4. Since Greenlawn is both contiguous to the Green 

River and located within the Green River’s watershed, Greenlawn is a riparian landowner.  

ii. New Union recognizes the right of a municipality to be a riparian landowner.  

Municipalities may be riparian landowners. Canton v. Shock, 66 Ohio St. 19, 28 (1902), 

Harrell v. Conway, 224 Ark. 100, 105 (1954). A municipality may be a riparian landowner 

because, in its corporate capacity, a municipality overshadows its individual residents, standing as 

a single proprietor extending throughout its entire limits. Canton v. Shock, 66 Ohio St. 19, 28, 

(1902). It follows that a municipal riparian landowners may divert water for the benefit of the 

municipalities’ non-riparian inhabitants. Philadelphia v. Collins, 68 Pa. 106, 120 (1871). This 

includes supplying municipal inhabitants “with water in the same manner that they could, 

individually or collectively, supply, themselves.” Barre Water Co. v. Carnes, 65 Vt. 626, 631 

(1893).  

The State of New Union recognizes Greenlawn as a municipal riparian landowner. Tubbs 

v. Potts, 45 N.U. 999 (1909), R. at 12. In addition, Greenlawn diverts water for the benefit of its 

non-riparian inhabitants. R. at 5. Thus, as a municipal riparian landowner, Greenlawn may divert 

water for its non-riparian inhabitants’ benefit, in the same manner inhabitants would supply for 

themselves.  
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iii. Discharging wastewater outside of the Green River watershed does not destroy 
Greenlawn’s riparian right because the discharge is not a diversion from the 
natural flow of the Green River.  

Land beyond the watershed cannot be regarded as riparian. Gordonsville v. Zinn, 129 Va. 

542, 551 (1921). In other words, riparian landowners cannot divert the natural flow of the river 

into a different watershed. United States v. Fallbrook Pub. Util. Dist., 165 F. Supp. 806, 823 (S.D. 

Cal. 1958). The natural flow is the flow of a river, unaffected by artificial conditions. Adirondack 

Power & Light Corp. v. Little Falls, 148 Misc. 191, 201 (Sup. Ct. 1930).  

Once water has performed its necessary and useful purpose, the water is considered waste. 

Miller v. Bay Cities Water Co., 157 Cal. 256, 283-84 (1910). Once water is used for sewage 

purposes, even after it has been treated prior to discharge, it is considered municipal waste. City of 

San Marcos v. Tex. Comm'n on Envtl. Quality, 128 S.W.3d 264, 276 (Tex. App. 2004). Municipal 

waste has been found to not be fungible with the water of the river. Id. 

An example of diversion of natural flow to non-riparian land in violation of a riparian 

landowner right occurred in Canton. In Canton, the court noted that to the extent that the city 

supplied water outside of the city to the material injury of defendants, the city exceeded its right 

as a riparian proprietor. Canton v. Shock, 66 Ohio St. 19, 32 (1902). Thus, to remain in compliance, 

any water not used by the city must flow back into the stream by the ordinary channels. Id. at 33.  

Unlike in Canton, where the water not used by the city must flow back into the same 

watershed, Greenlawn has used the natural flow of the Green River to supply households and other 

establishments with a sewage system. R. at 5. The Green River water is used for sewage purposes, 

thus performing its necessary and useful purpose. Once the Green River water is used for sewage 

purposes, even after it has been treated prior to discharge, it is considered municipal waste. Since 

municipal waste is not fungible with the water of the river, the water flow from Greenlawn’s 

sewage treatment plant cannot be considered the natural flow of the river. Thus, Greenlawn is not 
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diverting the natural flow of the river from the Green River watershed, thus is not violating its 

riparian right. 

a. Alternatively, if the court finds that the wastewater discharge is a diversion 
of the natural flow of the Green River, Greenlawn suggests remand for the 
trial court to consider a physical solution.  

A physical solution is an agreed upon or judicially imposed resolution that advances the 

reasonable and beneficial use of the state’s water supply. City of Santa Maria v. Adam, 211 Cal. 

App. 4th 266, 287 (2012). While the physical solution doctrine has been applied in cases dealing 

with California Constitution Article X, Section 2 issues, Greenlawn maintains that the physical 

solution policy is favorable in this case, as opposed to the destruction of Greenlawn’s riparian 

right. Physical solutions should protect paramount rights and prevent their destruction. Peabody v. 

Vallejo, 2 Cal. 2d 351, 383-84 (1935). A physical solution may not adversely affect existing water 

rights. City of Santa Maria v. Adam, 211 Cal. App. 4th 266, 288 (2012).  

Greenlawn acknowledges that its sewage treatment plant is discharging into a watershed 

other than that of the Green River. R. at 5-6. However, this should not completely negate 

Greenlawn’s riparian right. Greenlawn’s residents have relied on its municipal water infrastructure 

since 1893. R. at 5. Currently, Greenlawn’s Water Agency serves the domestic and industrial water 

needs of over 100,000 customers within Greenlawn’s city limits. Id. Disrupting the municipal 

riparian right could adversely impact how Greenlawn provides water to its residents. Thus, 

Greenlawn proposes that if this Court finds that Greenlawn’s wastewater discharge is a diversion 

of the natural flow of the river, it should consider a physical solution instead of completely 

destroying Greenlawn’s riparian right.  

iv. Greenlawn’s 1968 expansion does not sever its municipal riparian right.  

In the United States, there are two doctrines regarding land acquisition and the severability 

of a riparian right. Source of title doctrine stipulates that “the riparian right extends only to the 
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smallest tract held under one title in the chain of title leading to the present owner.” Rancho Santa 

Margarita v. Vail, 11 Cal. 2d 501, 529 (1938).  

On the other hand, the unity of title doctrine holds that when then owner of one tract of 

land acquires more land that adjoins the original riparian tract, the riparian landowner may claim 

a riparian right for use of water on both tracts. Barton Thompson, Jr. et al., Legal Control of Water 

Resources 31 (6th Ed. 2018). The adjoining tract become unified with the riparian tract. Id.  

Applying the source of title doctrine to municipal riparian rights would lead to illogical 

results. One part of the city would benefit from the city’s riparian right, while another part of the 

city would be held to a different standard of law. In effect, cities would be burdened with two 

different legal systems if the source of title doctrine was applied to municipal riparian rights.  

On the other hand, the unity of title doctrine would allow cities to grow and provide 

municipal water services in a uniform manner throughout their property, alleviating the burden of 

two legal systems. In fact, “[t]he city overshadows the individuals, and stands in its corporate 

capacity as a single proprietor extending throughout its entire limits…” Canton v. Shock, 66 Ohio 

St. 19, 28 (1902). Thus, this court should adopt the unity of title doctrine to ensure that Greenlawn 

may continue to effectively serve its population.  

2. Greenlawn is Entitled to Withdraw Water From the Green River to Meet the 
Needs of its Residents.  

As a municipal riparian landowner, Greenlawn must serve the needs of its inhabitants. In 

this case, because NUO is not a riparian landowner and ACOE does not assert a riparian right, 

reasonableness of use does not need to be reached. However, Greenlawn maintains that the WCM 

is not binding on Greenlawn because riparian rights are paramount and the WCM itself recognized 

the priority of the riparian right. Moreover, Greenlawn must be provided the ability to serve its 

current and future population, which requires a certain flexibility in its water right. 
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i. The reasonable use doctrine only applies as between riparian landowners.  

The doctrine that a riparian landowner is limited to reasonable use of water applies only as 

between different riparian proprietors. Gin S. Chow v. Santa Barbara, 217 Cal. 673, 696 (1933). 

As the District Court found, NUO is not a riparian landowner, and therefore it does not 

have standing to bring riparian claims. R. at 13. Parties do not raise the issue of standing on appeal. 

R. at 2. Furthermore, without conceding ACOE is a riparian landowner, Greenlawn notes ACOE 

has not raised a reasonableness argument against Greenlawn. R. at 11. Thus, no reasonableness 

claims are present at the case at hand.  

ii. The agreement with ACOE is not binding as to Greenlawn’s riparian right 
because riparian rights are paramount and the agreement specifically 
contemplates the priority of the riparian right.  

Even where there is an agreement between parties as to how much water each may use 

under certain conditions, riparian domestic use is paramount. Philadelphia v. Collins, 68 Pa. 106, 

123 (1871). Riparian domestic use invokes the law of paramount necessity, which justifies taking. 

Id. Further, riparian domestic use is superior to power use. Canton v. Shock, 66 Ohio St. 19, 31 

(1902).  

The WCM provides for flow rates to Greenlawn and the ACOE under normal as well as 

drought conditions. R. at 6-7. Though the WCM specifies the amount of water flow under specific 

conditions, even under this agreement Greenlawn’s riparian domestic use is paramount. 

Greenlawn’s riparian domestic use invokes the law of paramount necessity, which justifies the 

taking of water. Furthermore, Greenlawn’s riparian domestic use is superior to the ACOE’s use 

for power generation.  

Additionally, the WCM specifically allows priority of the riparian landowner’s right to 

water: 
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“At all times the Howard Runnet Dam Works shall be operated in a 
manner that complies with any water supply agreements entered into by 
the United States Army Corp of Engineers, and with the riparian rights of 
property owners established under New Union law.” R. at 7.  

Thus, the WCM is not binding as to Greenlawn’s riparian right because the riparian right is 

paramount and because the WCM specifically contemplates the priority of the riparian right.  

iii. Greenlawn must be allowed to secure a source of water to meet the current 
and future needs of its residents.  

The growing communities doctrine stipulates that communities must secure a source of 

water to meet growing needs. Dep't of Ecology v. Theodoratus, 135 Wash. 2d 582, 616 (1998).  "A 

city without some excess water or promise of water cannot grow, and typically municipal supplies 

are procured in large amounts that exceed present needs and permit expansion." Frank J. Trelease, 

Preferences to the Use of Water, 27 Rocky Mtn. L. Rev. 133, 139 (1954). In fact, the doctrine 

“serves important purposes: it allows municipalities to rationally plan and provide for future 

requirements." Dep't of Ecology v. Theodoratus, 135 Wash. 2d 582, 616 (1998) (internal 

quotations omitted). 

Greenlawn must be allowed to rationally plan and provide for the future requirements of 

its residents. While Greenlawn may currently, occasionally use 20 MGD for summer lawn and 

ornamental watering demands (R. at 5), Greenlawn must ensure that it has access to enough water 

to meet not only its current population’s needs but also plan for the future. Imposing an injunction 

solely on Greenlawn disproportionately implicates Greenlawn’s population. Thus, Greenlawn 

must be afforded the flexibility to serve its inhabitants, now and in the future. 
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3. Protecting the Green River Oval Pigtoe Mussel is the Responsibility of All Water 
Right Holders.  

 The Supreme Court has noted that there is clear federal policy favoring avoidance of 

piecemeal adjudication of water rights in a river system.1 Colo. River Water Conservation Dist. v. 

United States, 424 U.S. 800, 819 (1976). The policy seeks to avoid generating additional litigation 

through permitting inconsistent dispositions of property, a concern that is heightened with respect 

to water rights, “the relationships among which are highly interdependent.” Id. In line with the 

federal policy, a general adjudication is a proceeding where all those claiming water rights within 

a water basin may assert their water right. Rettkowski v. Dep't of Ecology, 122 Wash. 2d 219, 235 

(1993). The priority of each right is determined relative to all others. Id. It follows that not 

conducting a general adjudication leaves the great majority of waters outside of regulatory 

authority. Rettkowski v. Dep't of Ecology, 122 Wash. 2d 219, 238 (1993). 

 The injunction imposed by the District Court applies to one riparian landowner, 

Greenlawn. However, there are several large agricultural operations in the Green River Valley, 

upstream of Greenlawn. R. at 7-8. Granting an injunction solely against Greenlawn results in an 

outcome the Supreme Court feared in Colorado River Water Conservation District: it would 

generate additional litigation through permitting inconsistent dispositions of property. At times 

when Greenlawn is not receiving enough water to meet its needs and maintain 25 CFS at the 

confluence, Greenlawn will be forced to sue upstream water users to release more water.  

It follows that a general adjudication, by determining each water right, would respect the 

highly interdependent relationships that exist between water rights. Greenlawn is not alone on the 

 
1 The Supreme Court was referring to the McCarran Amendment: “The consent to jurisdiction 
given by the McCarran Amendment bespeaks a policy that recognizes the availability of 
comprehensive state systems for adjudication of water rights…” Colo. River Water Conservation 
Dist. v. United States, 424 U.S. 800, 819 (1976). 
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Green River—it is not the sole user. To adequately protect the Green River oval pigtoe mussel 

population, Green River water right holders must work together on a solution. Climate change is 

occurring, and droughts will become more frequent. R. at 11. To respond in an equitable and 

effective manner, Greenlawn implores this court to consider a general adjudication. An injunction 

against one water right holder among many is not only unequitable, but it likely will not protect 

the endangered Green River oval pigtoe mussel population.  

B. THE ARMY CORP. OF ENGINEERS DID NOT VIOLATE ESA § 7 BECAUSE 
THE ACTION TAKEN WAS NOT DISCRETIONARY.  

Greenlawn supports the District Court’s holding granting the ACOE’s summary judgment 

claim, thus dismissing the First Claim for Relief. Greenlawn also supports the ACOE’s arguments 

on this claim. The Department of the Interior regulations exempt non-discretionary actions from 

compliance with ESA § 7(a) consultation. 50 C.F.R. § 402.03 (2018). Taking required actions is a 

non-discretionary action. Nat'l Ass'n of Home Builders v. Defs. of Wildlife, 551 U.S. 644, 673 

(2007). Greenlawn submits that adhering to a riparian right is a non-discretionary action. 

Therefore, the ACOE is exempt from compliance with ESA § 7(a) consultation.  

C. GREENLAWN IS NEITHER THE CAUSE-IN-FACT NOR THE PROXIMATE 
CAUSE OF HARM TO THE GREEN RIVER OVAL PIGTOE MUSSEL 
POPULATION. 

The District Court of New Union granted NUO’s motion for summary judgment declaring 

that Greenlawn’s actions violated ESA § 9. Greenlawn contests the District Court’s determination 

on summary judgment that Greenlawn’s withdrawal from the reduced flow of the Bypass Reach 

of the Green River constitutes a “take” of the endangered Green River oval pigtoe mussel.  

There is a genuine dispute of material fact over whether Greenlawn’s lawful withdrawal of 

water actually caused harm to the Green River oval pigtoe mussel population. Specifically, there 

is a genuine dispute of material fact over whether Greenlawn’s lawful withdrawal of water 



19 
 

constitutes either a cause-in-fact or a proximate cause of the harm, both of which are required for 

liability to attach under ESA § 9. In addition, the District Court relied on the unsupported 

proposition that state regulatory activities that indirectly cause harm can constitute an “unlawful 

take.” Rather, only state regulatory activities that directly cause harm can constitute an “unlawful 

take” under ESA § 9. Finally, the District Court imposed an unreasonable injunction on Greenlawn 

that will fail to remedy future harm to the Green River oval pigtoe mussel population. 

1. Where Causation Cannot Be Sufficiently Demonstrated, Liability Under ESA § 9 
Does Not Attach.  

The Supreme Court has interpreted the statutory language of ESA § 9 to require the 

importation of common law principles of causation. Here, there is a genuine dispute of material 

fact over whether Greenlawn’s lawful withdrawal of water constitutes either a cause-in-fact or a 

proximate cause of the harm to the Green River oval pigtoe mussel population. 

i. ESA § 9 defines an “unlawful take” to include “harm” that “actually kills or 
injures wildlife.” 

ESA § 9 prohibits an “unlawful take” of “any endangered species.” 16 U.S.C.S. § 

1538(a)(1)(B). “Take” as defined by the ESA includes “to harass, harm, pursue, hunt, shoot, 

wound, kill, trap, capture, collect, or to attempt to engage in any such conduct.” 16 U.S.C.S. § 

1532(19). An ESA regulation promulgated by the Secretary of the Interior further developed the 

definition of “harm” in the context of a “take” under the ESA to mean an “act which actually kills 

or injures wildlife. Such act may include significant habitat modification or degradation where it 

actually kills or injures wildlife by significantly impairing essential behavior patterns, including 

breeding, feeding, or sheltering.” 50 C.F.R. 17.3 (emphasis added). The U.S. Supreme Court 

affirmed the Secretary’s reasonable interpretation of “harm” in this regulation as a permissible 

construction of the ESA. Babbitt v. Sweet Home Chapter of Cmtys. for a Great Or., 515 U.S. 687, 

708 (1995). 
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ii. The U.S. Supreme Court suggests that ordinary requirements of causation 
apply to limit liability for “harm” due to an “unlawful take” under ESA § 9.  

The Court in Sweet Home also discussed the principles of causation that apply to the ESA’s 

“unlawful take” provision, ESA § 9, in the context of the Secretary’s interpretation of “harm” in 

regulation 50 C.F.R. 17.3. Sweet Home at 701 n.13. The Court stressed that the regulation is subject 

to the ordinary requirements of proximate causation and foreseeability. Id. In addition, the Court 

suggested the word “actually” in the regulation be construed to limit liability, and that “but for” 

causation is implied by the other words in the definition. Id.  

It is well established that proximate cause principles apply to ESA § 9 claims. NRDC v. 

Zinke, 347 F. Supp. 3d 465, 486 (E.D. Cal. 2018). To invoke proximate cause, cause-in-fact must 

first be sufficiently demonstrated. Id., citing Paroline v. United States, 572 U.S. 434, 444 (2014). 

a. There is a genuine dispute of material fact over whether Greenlawn’s 
lawful water withdrawals are the cause-in-fact of harm to the Green River 
oval pigtoe mussel population. 

Several parties lawfully release or divert significant amounts of water to and from the 

Green River. Water withdrawals by Greenlawn average 6 MGD annually, peaking at 20 MGD 

during July and August. R. at 5. Several large agricultural operations in the Green River valley 

began diverting water for irrigation during the 1980s. Id. at 8. In addition, the operation of the 

Howard Runnet Dam by the ACOE impacts the downstream flow rates of the Green River. Peaking 

hydroelectric power demands will act to increase the amount of water released, thereby increasing 

the downstream flow rate of the Green River. Id. at 7. Furthermore, the operation of the Howard 

Runnet Dam is governed by a WCM that establishes specific conditions for allowing water releases 

from the dams. Id. at 6-7. Inherently unpredictable temperature and precipitation patterns will also 

impact the Howard Runnet Lake elevation and Green River downstream flow rate. Id. at 8. 
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After the hydroelectric power releases were curtailed on May 15 and downstream flow 

rates dropped close to zero, the reduced Green River water level exposed several beds of 

endangered oval pigtoe mussels downstream of Greenlawn. Id. at 9. The low, stagnant water 

eliminates necessary mussel habitat and inhibits the migration of another species (i.e. sailfin 

shiner) required for successful breeding. Id. Plaintiff’s expert offered uncontradicted deposition 

testimony that these water conditions resulted in the death of approximately 25% of the Green 

River oval pigtoe mussel population, and that if the conditions persisted, this specific population 

of oval pigtoe mussels native to the Green River would be completely eliminated. Id. at 9-10. 

There is no dispute that the reduced flow rate of the Green River caused harm to the resident Green 

River oval pigtoe mussel population. In contrast to the District Court’s assertion to the contrary, 

the city of Greenlawn is not the but-for cause of the low water level conditions. Id. at 17. In fact, 

it was the curtailment of the hydroelectric power releases by the ACOE pursuant to the WCM that 

resulted in the near-zero downstream flow rates after May 15. Id. at 9. 

Greenlawn’s lawful water withdrawal, combined with unpredictable environmental 

conditions, third party water diversion, dam operation guidelines, and hydroelectric power 

demand, significantly impacts the Green River downstream flow rate. In particular, Greenlawn’s 

lawful water withdrawal was not the cause-in-fact of the extremely low downstream flow rate that 

occurred after May 15. 

b. Even if this Court finds Greenlawn’s lawful water withdrawal to be a 
sufficient cause-in-fact of the “harm” to the Green River oval pigtoe mussel 
population, there is a genuine dispute of material fact over whether it is a 
proximate cause of the “harm.” 

“Every event has many causes…only some of them are proximate.” Paroline v. United 

States, 572 U.S. at 445 (2014). Proximate cause and foreseeability are required to affix liability 

for ESA violations. Aransas Project v. Shaw (Aransas), 775 F.3d 641, 656 (5th Cir. 2014). 
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“Applying a proximate cause limit to the ESA must therefore mean that liability may be based 

neither on the butterfly effect nor on remote actors in a vast and complex ecosystem.” Id. at 657-

658. 

“Proximate causation depends to a great extent on considerations of the fairness of 

imposing liability for remote consequences.” Id. at 713. Here, it is arguably unfair to impose 

liability on Greenlawn for an “unlawful take” of the Green River oval pigtoe mussels when there 

are many other actors and factors beyond Greenlawn’s control that were also but-for causes of the 

“harm” to the mussels.  

U.S. Supreme Court Justice O’Connor, in her concurring opinion in Sweet Home, discussed 

proximate causation in the context of a decision she felt was wrongly decided. In Palila v. Hawaii 

Dep’t of Land and Nat. Res. (Palila II), state officials were found to have made an “unlawful take” 

under ESA § 9 by allowing grazing animals to eat seeds that would have grown into trees in the 

endangered palila’s habitat. Palila v. Hawaii Dep’t of Land and Nat. Res., 852 F.2d 1106 (1988). 

O’Connor argued that the “destruction of the seedlings did not proximately cause actual death or 

injury to identifiable birds; it merely prevented the regeneration of forest land not currently 

sustaining actual birds.” Similarly here, the seeds that would have grown into trees to support the 

birds are analogous to the sailfin shiners that would have aided the breeding of the mussels if water 

conditions had permitted the sailfin shiners’ migration. Greenlawn’s water withdrawal, at most, 

was a contributing factor to degradation of mussel habitat in much the same way that inhibiting 

regeneration of the forest land in Palila II caused a degradation of the bird habitat.  

c. Like Aransas, the destruction of mussel habitat and loss of mussels is not 
the direct and foreseeable result of Greenlawn’s water withdrawals.  

Aransas is an illustrative case with which to compare the present set of facts. The Aransas 

Project (TAP) sued directors of the Texas Commission on Environmental Quality (TCEQ) 
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asserting that the TCEQ officials’ management of water diversion in the Texas river systems 

violated the ESA based on the death of endangered whooping cranes. Aransas at 645. Specifically, 

TCEQ allowed private parties to withdraw water from state rivers, leading to a significant 

reduction in freshwater inflow into the Bay ecosystem where the endangered whooping cranes’ 

winter habitat is located. Id. Coincidentally, a severe drought occurred in the winter of 2008-2009. 

Id. The reduction in freshwater inflow, coupled with the severe drought, led to increased salinity 

in the Bay, decreasing the availability of drinkable water and reducing the abundance of blue crabs 

and wolfberries, two of the cranes’ staple foods. Id. at 646-647. 23 cranes died during the winter 

of 2008-2009, presumably as a result of these stressful conditions. Id. at 647. TAP was granted an 

injunction by the District Court prohibiting TCEQ from issuing new permits to withdraw water 

from rivers that feed the Bay where the whooping cranes make their winter home. Id. at 645. 

The 5th Circuit reversed the decision of the District Court on the grounds that the proximate 

cause analysis had been misapplied. Aransas at 663. The 5th Circuit court determined that 

proximate cause and foreseeability were lacking as a matter of law, because Texas could not have 

foreseen that its issuance of permits for water withdrawal would raise salinity levels during an 

unusually severe drought enough to injure or kill the whooping cranes in the Bay. Id. at 663. The 

court concluded that “contingencies concerning permittees’ and others’ water use, the forces of 

nature, and the availability of particular foods to whooping cranes demonstrate that only a 

fortuitous confluence of adverse factors caused the unexpected 2008-2009 die off—this is the 

essence of foreseeability.” Id. at 662. The court opined further that “[t]he chain of causation here 

. . . may have had an impact on the whooping crane deaths in 2008-2009. [But] [f]inding proximate 

cause and imposing liability on the State defendants in the face of multiple, natural, independent, 
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unpredictable and interrelated forces affecting the cranes’ estuary environment goes too far.” Id. 

at 663. 

As in Aransas, we are presented in this case with many contingencies beyond Greenlawn’s 

control that determine the Green River flow rate. The District Court, however, concluded that, 

unlike Aransas, “the destruction of mussel habitat and loss of mussels is the direct and foreseeable 

result of Greenlawn’s water withdrawals.” R. at 17. On the contrary, Greenlawn cannot control or 

predict the amount of water diverted or released by third parties, including upstream agricultural 

operations and the hydroelectric dam water release. Greenlawn cannot, of course, control the 

unpredictable effects of nature and impending climate change. Nor can Greenlawn control or 

predict the ecological dynamics between the oval pigtoe mussel and its host species required for 

breeding, the sailfin shiner. As in Aransas, while Greenlawn may have had an impact on the deaths 

of the endangered mussels (i.e. cause-in-fact) a finding of proximate cause and an imposition of 

liability on Greenlawn’s lawful water withdrawal in the face of multiple, natural, independent, 

unpredictable, and interrelated forces affecting the mussels’ downstream river habitat goes too far. 

2. Only State Regulatory Activities That Directly Cause “Harm” Can Constitute an 
“Unlawful Take” Under ESA § 9. 

Greenlawn does not contest that state regulatory activities causing habitat modification 

could constitute an “unlawful take.” Greenlawn does assert, however, that for liability to attach 

under ESA § 9, the regulatory activity in question must directly cause the harm. While Sweet Home 

affirms that the regulatory definition of “harm” includes indirect harm, because the regulatory 

actor is already a third party to the “harm,” the connection between the permitted activity and the 

regulatory actor is necessarily more tenuous. See Sweet Home at 697-98 (The statutory term 

“harm” encompasses indirect as well as direct injuries). 
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i. The case law cited by the District Court does not support the Court’s 
conclusion that state regulatory activities that indirectly result in harm to 
endangered species can constitute a prohibited “take.” 

The District Court cites to three cases to illustrate the proposition that state regulatory 

activities, such as issuance of permits for private activity that indirectly result in harm to 

endangered species, can constitute a prohibited “take”: Strahan v. Coxe, 127 F.3d 155 (1st Cir. 

1997), Loggerhead Turtle v. Cty. Council of Volusia Cty., 148 F.3d 1231 (11th Cir. 1998), and 

Animal Welfare Inst. v. Martin, 623 F.3d 19 (1st Cir. 2010). These cases actually support the 

proposition that state regulatory activities that directly result in harm to endangered species can 

constitute a prohibited “take.” 

The Strahan v. Coxe holding, in particular, is limited to direct action (“a governmental third 

party pursuant to whose authority an actor directly exacts a taking of an endangered species may 

be deemed to have violated . . . the ESA.”). Aransas at 659-660 (emphasis added), citing Strahan 

v. Coxe 127 F.3d at 163. In Loggerhead Turtle v. Cty. Council of Volusia Cty., the court accepted 

a causation theory for standing purposes only: that regulation of outdoor lighting by a county’s 

ordinances could directly result in the death of newly hatched turtles by misdirecting them inland. 

Loggerhead, 148 F.3d 1231. On remand, in fact, the trial court found no proximate cause of turtle 

deaths by the county’s ordinances, and thus no ESA violation. Loggerhead Turtle v. Cty. Council, 

92 F. Supp. 2d 1296 (M.D. Fla. 2000). In Animal Welfare Inst. v. Martin, animal rights’ groups 

(AWI) sued to enjoin Maine officials from allowing the use of foothold traps to prevent incidental 

takes of threatened Canada lynx. Martin, 623 F.3d 19 (2010). For purposes of deciding an 

appropriate remedy for a violation of the ESA, the reviewing court assumed that the incidental 

taking of Canada lynx in foothold traps regulated by the Maine officials resulted in an ESA 

violation and did not address this argument further. Id. at 26. Notably, the reviewing court affirmed 

the district court’s finding that AWI failed to demonstrate that irreparable harm to the lynx was 
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likely to occur absent an injunction. Id. at 24.  In any event, the facts of Animal Welfare Inst. v. 

Martin mirror those of Strahan v. Coxe, where the regulatory act permits the use of fishing gear or 

trapping equipment that inherently risks a “take” of an endangered species. 

ii. The regulatory activity at issue is weakly connected to the “harm” to the Green 
River oval pigtoe mussel population, and is not under Greenlawn’s authority. 

The Strahan v. Coxe opinion, in particular, provides an illustrative example of the nature 

of causation in the context of state regulatory activity. Strahan, 127 F.3d 155 (1st Cir. 1997). In 

Strahan, the defendants argued that their licensing of fishing gear that risked entanglement of the 

endangered Northern Right whale was no different than licensing of automobiles to individual 

drivers. Id. at 163-164. The court responded that while a licensed person could use an automobile 

in a manner that does not risk violation of federal law, a person licensed to use the fishing gear in 

the manner permitted cannot do so without risking violating the ESA by exacting a taking of the 

whales. Id. The violation of the federal law, in the automobile example, is caused by the actor’s 

conscious and independent decision to disregard or go beyond the licensed purposes of the 

automobile use. Id. As a result, the court found that the strength of causation between the licensing 

of the fishing gear and the “taking” violation was sufficient for liability under the ESA. Id. 

Similarly, in Sierra Club v. Yeutter the district court held that the United States Forest Service 

violated ESA § 9 through its permitting of timber management practices, which operated in a 

manner that directly “harmed” the endangered red cockaded woodpecker’s habitat. Sierra Club v. 

Yeutter 926 F.2d 429, 432-33 (5th Cir. 1991); See also Defenders of Wildlife v. EPA, 882 F.2d 

495, 497-98 (9th Cir. 1981) (holding that EPA’s registration of strychnine-containing pesticides 

violated the ESA because endangered species died as a result and because strychnine pesticides 

could only be distributed and utilized in a manner pursuant to the EPA’s regulatory requirements.) 
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Application of the automobile metaphor used in Strahan v. Coxe to the present facts leads 

to the conclusion that the strength of causation is insufficient, here, to find Greenlawn liable for 

an “unlawful take” under ESA § 9. The amount of water withdrawn by Greenlawn pursuant to 

lawful permit does not necessarily risk violation of the ESA by exacting a taking of the endangered 

Green River oval pigtoe mussels, as did the use of the inherently dangerous fishing gear licensed 

in Strahan v. Coxe, or the inherently dangerous nature of strychnine in regulated pesticides in 

Defenders of Wildlife v. EPA. Moreover, it is not the conscious choice of the actor (i.e. Greenlawn) 

but a culmination of factors, many that are outside of Greenlawn’s authority to control, that 

resulted in a “take” of the Green River oval pigtoe mussel population. 

Furthermore, the city of Greenlawn does not have authority over the regulatory act at issue. 

Rather, Greenlawn’s water withdrawals fall within the scope of the regulatory authority of the 

ACOE, pursuant to the agreement reached between Greenlawn and ACOE after establishment of 

the Howard Runnet Dam works. R. at 6. Even if the court decides that this regulatory activity has 

directly caused “harm” to the Green River oval pigtoe mussel population, the authority and 

accountability for this regulatory activity does not lie with the city of Greenlawn, but with the 

ACOE. 

3. The Injunction Imposed By the District Court Will Not Have the Desired Effect 
of Preventing Future Harm to the Green River Oval Pigtoe Mussel Population. 

The District Court issued an injunction against water withdrawals that cause the flow of 

the Green River downstream of the Howard Runnet Dam Works to drop below 25 CFS. R. at 5. 

This specific numerical limitation is presumably based on Plaintiff’s expert deposition testimony 

establishing that “a minimum flow of 25 CFS averaged over 24 hours was necessary to prevent 

extirpation of the Green River oval pigtoe mussel population.” Id. at 10. As already discussed, 

Greenlawn’s lawful water withdrawal, combined with unpredictable environmental conditions, 
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third party water diversion, dam operation guidelines, and hydroelectric power demand, 

significantly impacts the Green River downstream flow rate. Therefore, an injunction that 

addresses only Greenlawn is not only unfair, but it cannot guarantee the minimum flow of 25 CFS 

that the court wishes to establish for the benefit of the Green River oval pigtoe population.  

In a case with similar facts to those presented here, the Center for Biological Diversity 

(CBD), filed suit against the U.S. Bureau of Reclamation (BOR) and several irrigation districts 

(Districts), alleging that the BOR and the Districts' operation of various dams violated ESA §§ 7 

and 9. Ctr. for Biological Diversity v. United States Bureau of Reclamation, No. 6:15-cv-02358-

JR, 2016 U.S. Dist. LEXIS 59648 (D. Or. Apr. 6, 2016). Plaintiffs maintained that the dams' 

operations caused adverse impacts to a threatened species, the Oregon spotted frog, by inhibiting 

and altering natural flows of the Upper Deschutes River. Plaintiffs sought a preliminary injunction 

requiring BOR and the Districts to open the controls of the dams to allow for natural water flows, 

or, alternatively, to alter reservoir operations so that certain CFS levels were maintained. BOR and 

the Districts argued that plaintiffs' proposed relief would not aid and could even harm the spotted 

frog while causing unanticipated effects and certain harm to other water users and stakeholders. 

Further, the defendant Districts argued that "it is often difficult to determine whether harm to an 

individual Oregon spotted frog, tadpole, or egg mass is likely the result of natural phenomenon or 

the direct result of some other action (e.g. operation of reservoirs to change water flows)." Id. at 9. 

Consequently, the court concluded that the plaintiff failed to establish a clear likelihood of success 

on the merits or irreparable harm to the spotted frog that would be remedied by the relief sought.  

The court should reach a similar conclusion based on the facts in the case before it. It is 

similarly difficult to determine the relative harm caused to the Green River oval pigtoe mussel 

population by such factors as hydroelectric dam operation, water withdrawal by various 
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stakeholders, and the effects of natural phenomena. Climate change and the continuing growth of 

Greenlawn and the surrounding area necessitate an approach that addresses all significant impacts 

to the flow of the Green River, which the current injunction fails to do. 

D. AN INJUNCTION IS NOT THE APPROPRIATE REMEDY BECAUSE IT 
WOULD BE IMPRACTICABLE AND LEGALLY INAPPROPRIATE. 

Summary judgment is appropriate where, based on the admissible evidence submitted by 

the parties, there is no genuine dispute of material fact, and a party is entitled to judgment in their 

favor as a matter of law. Fed. R. Civ. P. 56. Here, the District Court offers a false choice when it 

proposes that it must either grant an injunction or allow endangered species to perish. R. at 17. As 

previously alluded to, an injunction in this case is unlikely to have any meaningful effect because 

Greenlawn’s impact on the Green River oval pigtoe mussel is but a single wave in a strong current 

of interconnected parties. The plight of the Green River oval pigtoe mussel is influenced by 

Greenlawn, the ACOE dam system, the agricultural businesses in the Green River valley, and the 

various other water-consuming parties upstream. Indeed, Greenlawn is effectively the last party in 

line to actually use Green River water before it reaches the mussels. Holding Greenlawn 

unilaterally responsible will not only unfairly hurt 100,000 customers, it will force Greenlawn to 

litigate upstream, wasting valuable time and resources.  

Thus, even if this Court holds against Greenlawn based on the aforementioned claims 

relating to the ESA, Greenlawn implores the Court to recognize the interconnected nature of the 

parties beyond Greenlawn and to consider alternatives to an injunction that will meaningfully 

protect the endangered Green River oval pigtoe mussel. Furthermore, Greenlawn contends that an 

injunction is not an appropriate legal remedy in this case, as precedent indicates that the equities 

should be balanced and alternatives considered.  
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1. Injunctions Are Not Automatically the Appropriate Remedy in ESA Cases. 

Contrary to the District Court’s assertion, the Court is not automatically compelled to grant 

in injunction simply because an endangered species was harmed. Tenn. Valley Auth. v. Hill, 437 

U.S. 153, 193 (1978). Automatic injunctions are reserved for cases in which the endangered 

species will suffer irreparable harm. Id. In the case at hand, this threshold has not been met.  

According to Defenders of Wildlife v Bernal, “a reasonably certain threat of imminent harm 

to a protected species is sufficient for issuance of an injunction under section 9 of the ESA.” Defs. 

of Wildlife v. Bernal, 204 F.3d 920, 925 (9th Cir. 1999). This language closely supports the 

injunction granted in Hill: In 1978, the Supreme Court granted an injunction preventing the 

operation of a nearly-complete, multi-million dollar dam to protect the endangered snail darter. 

Hill at 157-60. In Hill, the Supreme Court found that a taking of the snail darter would result in 

the extinction of the entire species, which justified the injunction against the extreme cost to 

taxpayers. Hill at 162. Recognizing this enormous cost, the Supreme Court added an important 

caveat to its decision, holding that even under the ESA, courts are "not mechanically obligated to 

grant an injunction for every violation of law." Hill at 193.  

Here, the District Court misinterpreted Bernal by holding that any imminent threat to an 

endangered species “must” be enjoined. R. at 18. In line with the caveat in Hill that automatic 

injunctions are not required for harming endangered species, and continuing today, this has never 

been the case. See e.g., Water Keeper All. v. United States DOD, 271 F.3d 21, 33 (1st Cir. 2001) 

(Appellants must demonstrate irreparable harm to be entitled to preliminary injunctive relief where 

Navy used a small island home to 13 endangered species for aerial bombing with live ammunition). 

The District Court’s comparison of the case at hand to Hill was similarly misguided: In 

Hill, the entire population of Snail Darters was facing irreparable harm—extinction. In the case at 
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hand, 25% of a local, previously unknown population perished. As the Green River is not the only 

habitat for oval pigtoe mussels, this loss is clearly not an irreparable harm equivalent to extinction.  

2. Absent Clear Extinction of an Endangered Species, the Decision to Enjoin is Based 
on the Balancing of the Equities.  

Without the threat of irreparable harm, a four part test is used to balance the equities and 

determine if an injunction is appropriate. This test applies in ESA cases, and it should be applied 

to the facts at hand. Ultimately, the balance of the equities tips strongly in favor of lifting the 

injunction and finding an alternative solution that stands to benefit all parties involved, including 

the Green River oval pigtoe mussels.   

As injunctions are not automatic, plaintiffs must ordinarily satisfy a four-factor test that 

balances the equities; A plaintiff must demonstrate: (1) that it has suffered an irreparable injury; 

(2) that remedies available at law, such as monetary damages, are inadequate to compensate for 

that injury; (3) that, considering the balance of hardships between the plaintiff and defendant, a 

remedy in equity is warranted; and (4) that the public interest would not be disserved by a 

permanent injunction. Animal Welfare Inst. v. Martin, 623 F.3d 19, 26 (1st Cir. 2010); Monsanto 

Co. v. Geertson Seed Farms, 561 U.S. 139, 156-57 (2010). 

In Winter v NRDC, for example, the District Court’s injunction of the Navy’s use of sonar 

that harmed 37 species of marine mammals was held to be overbroad based on the above test. 

Winter v. NRDC, Inc., 555 U.S. 7, 31-33 (2008). The Supreme Court stressed that the balance of 

equities and the public interest “were barely addressed by the District Court,” and that these factors 

tipped strongly in favor of the Navy. Winter at 8. Additionally, after a narrower injunction was 

similarly appealed, the Council on Environmental Quality authorized the Navy to implement 

"alternative arrangements" to reach compliance. Winter at 8.  
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Additionally, although this test ordinarily applies to injunctions in NEPA or CEQA cases 

(as in Winter), Martin makes clear that a balance of the equities must also occur in ESA cases. 

Martin at 26. In Martin, the court stated that the enactment of the ESA did not displace the 

traditional four equitable factors used by courts in deciding on injunctive relief and that, in line 

with Hill, courts are not required to issue an injunction where there was a "taking" of a threatened 

species. Id. Moreover, Martin found that even where a court finds an ongoing ESA violation, there 

is no obligation to automatically issue an injunction. Id.  

i. The balance of the equities is strongly in Greenlawn’s favor.  

In applying the four part test to the facts of Greenlawn, the balance of equities strongly 

favors Greenlawn. At the very least, reasonable people could disagree on how to apply the test. As 

the evidence should be viewed in a light favorable to the non-moving party, and “resolve all 

reasonable doubts in favor of the non-moving party,” (Earley v. Champion Int'l Corp., 907 F.2d 

1077, 1080 (11th Cir. 1990)) the Court should not hold against Greenlawn on summary judgment.  

The first prong of the four part test requires suffering an irreparable injury. The loss of a 

quarter of a local population of an endangered species is a far cry from irreparable. Additionally, 

as recent heavy rains replenished the Green River, it is entirely possible that this local population 

will make a full recovery.  

The second prong, which relates to remedies available at law, is also applicable in 

Greenlawn’s favor. If the Court recognizes the futility of an injunction both practicably and legally, 

and as Winter encourages “alternative arrangements” to reach compliance, then this Court ought 

to entertain alternative remedies. One such general remedy would be to curtail water withdrawal 

on all parties effecting the Green River—not only Greenlawn. Thus, an adjudication would be a 

more appropriate remedy, as this would determine individual water rights and respect the 

interdependent relationships that exist between them. 
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The third prong considers whether a balance in equity is warranted on balance of the 

hardships between the plaintiff and the defendant. Here, Greenlawn concedes that the loss of the 

oysters to NUO is certainly considerable, as is the loss of ACOE’s ability to use the Howard Runnet 

Lake. However, reasonable people could balance these hardships against the hardships of 100,000 

Greenlawn customers lacking water, and reasonable people could find in favor of Greenlawn. 

The fourth prong asks whether the public interest would be disserved by a permanent 

injunction. As alluded to previously, a permanent injunction would only hurt Greenlawn citizens 

and fail to meaningfully protect the Green River oval pigtoe mussel population.   

CONCLUSION 

Summary judgment is inappropriate when there is no genuine dispute as to any material 

fact in the case. Fed. R. Civ. P. 56. However, if an issue is clear as a matter of law, summary 

judgment is appropriate. Id. Moreover, the court must consider all evidence in the light most 

favorable to the non-moving party. For all of the issues presented, a fact-finder could reasonably 

find in favor of Greenlawn.  

As a matter of law, Greenlawn is a municipal riparian landowner that is entitled to provide 

water supplies to its residents. There are genuine disputes of material fact as to whether 

Greenlawn’s lawful water withdrawal constitutes the cause-in-fact or the proximate cause of harm 

to the Green River oval pigtoe mussel population. Finally, a reasonable fact finder could find that 

an injunction would produce more harm than good, and that a balance of the equities tips strongly 

in favor of lifting the injunction. A solution that brings all responsible parties to the table is required 

to truly effectuate the ESA’s purpose of protecting endangered species. 

 

 

 


