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STATEMENT OF JURISDICTION 

 The United States District Court for New Union Island from which this appeal is filed 

had original jurisdiction over all matters in this case, pursuant to 18 U.S.C. § 1331 (2018), 16 

U.S.C. § 1540(g) (2018), and 5 U.S.C. § 702 (2018), because the Complaint asserts claims under 

the Endangered Species Act of 1973, 16 U.S.C. § 1531 et seq.  

On May 15, 2019, the district court issued a final order of summary judgment, pursuant 

to Fed. R. Civ. P. 56, resolving all claims among the parties. R. 18. Plaintiff-Appellants New 

Union Oystercatchers, Inc., and Defendant-Appellants, the City of Greenlawn, New Union, have 

both filed a timely Notice of Appeal under Fed. R. App. P. 4(a)(1)(B). This Court has 

jurisdiction over the appeal pursuant to 28 U.S.C. § 1291 (2018). 

STATEMENT OF ISSUES 

I. Whether Greenlawn has the right, as a riparian landowner, to continue reasonable water 
withdrawals for municipal purposes during a drought without undertaking water 
conservation measures? 
 

II. Whether the United States Army Corps of Engineers has discretionary authority in its 
operation of Howard Runnet Dam Works subject to the consultation requirements of 
section 7 of the Endangered Species Act of 1973, 16 U.S.C. § 1536? 
 

III. Whether Greenlawn’s water withdrawals during drought conditions constitute a “take” of 
the endangered Green River oval pigtoe mussel in violation of section 9 of the 
Endangered Species Act of 1973, 16 U.S.C. § 1538? 
 

IV. Whether District Courts must balance the equities before enjoining an action that 
allegedly violates section 9 of the Endangered Species Act of 1973, 16 U.S.C. § 1538? 

 
STATEMENT OF THE CASE 

A. Factual Background 

Plaintiff-Appellants New Union Oystercatchers, Inc. (NUO) is a membership association 

of oyster fishermen who harvest in Green Bay. R. 10. None of its members are waterfront 
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property owners on either the Green Bay or on the Green River. Id. NUO cites decreased catches 

and profits and increased electricity payments as its injuries. R. 10.  

Defendant-Appellant City of Greenlawn, New Union (Greenlawn) is a riparian 

landowner and a city with a demand for water that is expanding along with its population. R. 5. 

Greenlawn was established along the banks of the Green River over a century ago in 1893, and 

has been using its water ever since. Id. Greenlawn holds title to each of the historical Green 

River banks, and to its underlying riverbed, collectively known as the Green River Bypass Reach 

(Bypass Reach). Id. Greenlawn’s water resource needs have grown considerably since the city’s 

founding, mainly as a result of the housing boom in the 1960s. Id.  

Defendant-Appellee United States Army Corps of Engineers (ACOE) is the federal 

agency tasked with carrying out the Congressionally-mandated duty to provide water to riparian 

landowners. R. 5. In 1945, Congress recognized “the interests and rights of the States in 

determining . . . their interests and rights in water utilization and control,” and thereby authorized 

the construction of the Howard Runnet Dam through the Rivers and Harbors Act of 1945. R. 6; 

Pub. L. No. 79-14, 59 Stat. 10 (1945). The Howard Runnet Dam Works, completed in 1947, 

includes the Green River Diversion Dam and the Howard Runnet Dam, on Howard Runnet Lake.  

The Howard Runnet Dam Works project stops the natural flow of water to the Bypass 

Reach. R. 6. To ensure Greenlawn’s continued water access, the city entered into an agreement 

with the ACOE, which stipulated that the ACOE would maintain flows in the Bypass Reach 

sufficient to continue water withdrawals “in such quantities and at such rates and times as it is 

entitled to as a riparian property owner under the laws of the State of New Union.” Id. 

Greenlawn requires water withdrawals sufficient to meet the domestic and industrial needs of the 

more than 100,000 customers within city limits. R. 5. At present, Greenlawn’s water withdrawals 
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annually average at 6 million gallons per day (MGD), but peak in July and August at 20 MGD 

due to summer lawn and ornamental watering demands. R. 5. Greenlawn’s sewage treatment 

plant discharges into the neighboring watershed, and the water used for lawn irrigation is mainly 

dispersed through ground absorption and evaporation. About 5 percent of Greenlawn’s water 

returns to the Green River after use. R. 6. Aside from providing water for the city’s needs, the 

other major strain on the watershed is the diversion of water for irrigation to meet the irrigation 

needs of several large agricultural operations upstream. R. 7-8. This diversion, which started in 

the 1980s, causes evaporative water losses to the system. R. 8.  

The ACOE operates the Dam with a Water Control Manual (WCM), which provides for 

water release curtailments based on the annual average water demand of Greenlawn. Id. These 

curtailments are based on the needs of the the community at the time that the manual was last 

revised, in 1968. Id. During drought warnings and emergencies, the WCM provides that 

recreational releases are curtailed to the extent that a minimum 7 cubic feet per second (CFS) 

flow is maintained in the river. R. 7. The WCM also generally mandates that “[a]t all times the 

Howard Runnet Dam Works shall be operated in a manner that complies with any water supply 

agreements entered into by the [ACOE], and with the riparian rights of property owners 

established under New Union law.” Id. 

Though water shortages were not a problem throughout the twentieth century, drought 

conditions have become more common in recent years. R. 8. In 2017, the lake levels were at 

drought warning levels, and the ACOE restricted water flow to Greenlawn in accordance with 

the manual. Id. Shortly after this curtailment, Greenlawn protested the limit as insufficient during 

the spring planting and growing season. Id. The city explained its common law rights as a 

riparian owner allowed reasonable use of the water and asserted that it is under no obligation to 
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impose drought restrictions because watering lawns and ornamental plantings was a reasonable 

use for domestic and commercial purposes. Id. In response, the ACOE relaxed the restrictions, 

and ordered for the daily release of 30 CFS. Id. The increased diversion of water to Greenlawn, 

combined with peaking demands for water-intensive hydroelectricity from the Dam resulted in 

the lowering of lake levels to Zone 3 (Drought Emergency) levels. Id. Under the WCM 

guidelines, the ACOE curtailed hydroelectric releases from the lake further decreasing the flows 

to Green River. R. 8-9. Downstream water levels dropped, leading to stagnant water and 

uncovered beds of endangered oval pigtoe mussels, which lead to the death of an estimated 25 

percent of the population. R. 9.  

B. Procedural History 

 NUO brought this action against the  ACOE  and Greenlawn in the District Court of New 

Union under the Endangered Species Act of 1973 (ESA), using the citizen suit provision found 

in 16 U.S.C. § 1540(g), alleging that the ACOE violated section 7’s consultation requirement, 

and that Greenlawn violated section 9’s take prohibition, and sought injunctive relief.  R. 4. The 

ACOE joined NUO with respect to the section 9 claim against Greenlawn, and moved for 

summary judgement to dismiss the section 7 claims. Id. Greenlawn filed a cross motion for 

summary judgement to declare its rights as a riparian owner and dismiss the section 9 claims. Id.  

On May 15, 2019, the district court issued a final order that: recognized Greenlawn as a 

riparian landowner; dismissed the section 7 claims against the ACOE; and held Greenlawn to be 

in violation of section 9. R. 1. Accordingly, the court issued an injunction against water 

withdrawals causing the flow of the Green River downstream of the Howard Runnet Dam Works 

to drop below 25 CFS averaged over twenty-four hours. R. 5. Although heavy rains eliminated 

drought conditions, the parties agreed that, with the increasing impacts of climate change, 



 5 

Drought Warning conditions are likely to occur again in the near future and the case is not moot. 

R. 11. Following issuance of the order, Greenlawn and NUO both filed timely a timely Notice of 

Appeal to the United States Court of Appeals for the Twelfth Circuit. R. 1.  

SUMMARY OF THE ARGUMENT 
 

The State of New Union adheres to the common law riparian rights doctrine, which 

applies common law principles to resolve disputes between riparian landowners. Under the 

reasonable use theory, a riparian owner’s water use is lawful if it is reasonable. Whether a use is 

reasonable depends primarily on its impact on lawful uses by other riparian owners; if the use 

does not unreasonably interfere with another owner’s rights to use the water, then the use is 

deemed to be reasonable. NUO does not have standing under the riparian rights doctrine, because 

it is not a riparian owner on the Green River or on the Green Bay waterways. Greenlawn’s water 

use is reasonable as its contested uses fall under the traditional categories of residential and 

ordinary use, which receive deferential status under the doctrine, and because no riparian owner 

is contesting the city’s water use. Greenlawn’s water withdrawals from the Bypass Reach 

constitute a lawful exercise of the City’s riparian rights, and the district court’s grant of summary 

judgement on Greenlawn’s riparian rights should be upheld by this court. 

 The district properly dismissed NUO’s claims against the ACOE, because the ACOE’s 

mandate to provide water to Greenlawn sufficient to meet the city’s needs is a nondiscretionary 

action, and therefore not subject to the consultation requirements of section 7. The ESA, as 

interpreted by the responsible regulatory agencies and as upheld by the Supreme Court, does not 

place consultation requirements on federal agencies taking nondiscretionary actions. See 50 

C.F.R. § 402.03 (2009); Nat’l Ass’n of Home Builders v. Def. of Wildlife, 551 U.S. 644 (2007). 

The ACOE’s operation of the dam is nondiscretionary because Congress mandated that the 
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authorized projects in the Rivers and Harbors Act of 1945 shall be subject to the conditions of 

each project’s respective plans. Pub. L. No. 79-14, 59 Stat. 10 (1945). Here, the Howard Runnet 

Dam is subject to the WCM, which requires the ACOE to operate the dam in a manner that 

complies with Greenlawn’s riparian rights. R. 7. The ACOE has no discretion over the water 

provision requirements, and this action is therefore not subject to section 7, so the claim against 

ACOE was properly dismissed. 

The district court properly held that Greenlawn’s demands for water led to a “take” of an 

endangered species in violation of section 9 of the ESA. 16 U.S.C. § 1538(a)(1)(B) (2018). The 

Supreme Court has held that significant habitat modification which results in actual harm or 

injury to the endangered animal is considered a take under section 9. See Babbitt v. Sweet Home 

Chapter of Communities for a Great Oregon, 515 U.S. 687, 708 (1995). In the case before the 

court the undisputed evidence shows that the low water levels in the Green River resulted in the 

death of at least 25 percent of the Green River oval pigtoe mussel population R. 9. Therefore, the 

habitat modification satisfies the definition a take under the ESA. Greenlawn was the proximate 

cause of the harm to the mussel population, because even with the drought and the curtailment of 

hydroelectric power releases, if not for Greenlawn’s insistence on diverting 30 CFS to the 

Bypass Reach, the harm would not have occurred. R. 8-9. Greenlawn was properly held as liable, 

and because there is no dispute of material fact as to these issues, this court should affirm the 

district court’s grant of summary judgment.  

Last, the district court erred in its refusal to balance the equities before enjoining 

Greenlawn’s water withdrawals. Regardless of whether a statutory violation has occurred, or 

under which statute the alleged violation occurred, an injunction is always an equitable remedy, 

and district courts apply these remedies using their equitable discretion. Plaintiff-Appellants 
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NUO require this Court to do away with all discretion under the ESA, but even under the 

Supreme Court’s landmark decision in Hill, the Court weighed each factor using the traditional 

injunction test. Tennessee Valley Authority v. Hill, 437 U.S. 153 (1978). The District Court’s 

refusal to do the same in the instant case was an abuse of its discretion. Allowing the injunction 

to stand, based on only a cursory inspection of each factor, would shock the conscience of a 

reasonable person. This court should remand the matter back to the district court to redetermine 

whether the traditional factors have been satisfied to justify the issuance of an injunction. 

STANDARD OF REVIEW 

Courts of Appeals review de novo the district court’s grant of summary judgment under 

Fed. R. Civ. P. 56(a). Woodruff v. Peters, 482 F. 3d 521, 527 (D.C. Cir. 2007). Summary 

judgment is appropriate where, based on the admissible evidence submitted by the parties, there 

is no genuine dispute of material fact, and a party is entitled to judgment in their favor as a 

matter of law. Fed. R. Civ. P. 56.  

Courts of Appeals review the district court’s exercise of equitable discretion, as it 

pertains to the issue of whether to grant injunctive relief, under an abuse of discretion standard. 

Weinberger v. Romero-Barcelo, 456 U.S. 305, 320 (1982). A district court’s ruling may be 

reversed under an abuse of discretion standard of review when the district court rests its decision 

on an erroneous legal standard. Jeff D. v. Otter, 643 F. 3d 278, 283 (9th Cir. 2011). 

ARGUMENT 
 

I. Greenlawn has the right, as a riparian landowner, to continue reasonable water 
withdrawals for municipal purposes during a drought without undertaking water 
conservation measures. 
 
Greenlawn’s water use is within its reasonable use rights as a riparian owner, and as a 

result the City is not obligated to implement conservation measures. The State of New Union 
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follows the common law riparian rights doctrine, which does not establish fixed rights to the use 

of water, but rather applies common law principles to resolve disputes between riparian 

landowners. R. 11; Barton Thompson, Jr. et al., Legal Control of Water Resources 33 (5th ed. 

2018). Unlike many other states in the region, New Union has not implemented legislation or 

permitting authority to supplement the common law in this area. R. 12.  

Under the reasonable use theory of the doctrine (applied in the instant case by the district 

court and by the involved parties), a riparian owner is “entitled to have the stream pass over his 

land according to its natural flow, subject to such disturbances, interruptions, and diminutions as 

may be necessary and unavoidable on account of the reasonable and proper use of it by other 

riparian proprietors.” Pyle v. Gilbert, 265 S.E. 2d 584, 587 (Ga. 1980) (emphasis added); see 

also Bollinger v. Henry, 375 S.W. 2d 161, 161 (Mo. 1964) (“the rights of a riparian owner in the 

water of a stream, in jurisdictions wherein the doctrine of riparian rights obtain, include ‘the right 

to the flow of the stream in its natural course and in its natural condition in respect of both 

volume and purity, except as affected by reasonable use by other proprietors.’”). When water is 

scarce, the riparian reasonable use theory holds that riparian owners have a vested property right 

in the use of stream water so long as that use is reasonable. Franco-American Charolaise, Ltd. v. 

Okla. Res. Bd., 855 P. 2d 568 (Ok. 1990). Whether a use is reasonable depends primarily on its 

impact on other lawful uses by other riparian owners. See Hendrick v. Cook, 4 Ga. 241 (1848). If 

the use “unreasonably interferes” on another owner’s rights to the use of the water, then the use  

is deemed to be unreasonable. Harris v. Brooks, 283 S.W.2d 129, 135 (Ark. 1955).  

Under the doctrine, an individual or municipal upstream riparian owner has the absolute 

right to use the water in a stream for ordinary and for domestic purposes. Barre Water Co. v. 

Carnes, 27 A. 609, 610 (Vt. 1893). For nondomestic purposes, a riparian owner has the right to 
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use water for other lawful purposes, so long as those uses are not unreasonable. Id. at 610-11. As 

the Supreme Court of Ohio held in Canton v. Shock: “a lower proprietor is entitled to the natural 

flow of a stream undiminished in quantity, subject to the lawful use of the water by upper 

proprietors." 63 N.E. 600, 604 (Ohio 1902).  

The district court’s grant of summary judgement as to Greenlawn’s riparian rights should 

be upheld by this Court. Greenlawn’s use of water for lawn watering and ornamentation 

purposes is lawful and not subject to any conservation requirements, both because the residential 

lawn watering can be categorized as a domestic use, and because each of the non-domestic uses  

of residential and commercial watering pass the reasonable use test when considered with regard 

to other riparian rights on Green River. Because Greenlawn has riparian rights under the 

governing doctrine, ACOE is required to release water supply sufficient to meet the city’s 

reasonable demands. Further, even if these reasonable uses were not a lawful exercise of 

Greenlawn’s riparian rights, NUO is not a riparian owner and does not have standing to bring its 

claims. The district court’s grant of summary judgment to Greenlawn was appropriate, and 

should be upheld by this Court. 

A. NUO does not have riparian rights to Green River and thus lacks common law 
standing to assert riparian rights claims against the City of Greenlawn, on its behalf 
or on behalf of the ACOE.  

 
 Under the eastern riparian doctrine, riparian rights can only be held and disputed by 

riparian owners, meaning landowners whose property abuts the water source in question. The 

riparian doctrine evolved as a means to settle disputes between riparian owners when one 

owner’s use of the water interfered with another's right to use the water. Harris v. Brooks, 283 

S.W. 2d 129, 133 (Ark. 1955). The right to an undiminished instream flow is not absolute; rather, 

courts apply a reasonable use standard to settle conflicts between riparian owners. Id. If a non-
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riparian owner has a complaint regarding the reasonable use of a riparian owner, therefore, there 

is no dispute for a court to settle. 

NUO is not a riparian owner on any stretch of the contested waterway, and it is therefore 

precluded from bringing challenges against Greenlawn’s exercise of its riparian rights. NUO 

alleges that Greenlawn’s continued standard consumption during times of drought is 

unreasonable. R. 13. NUO goes on to assert that this is especially true with respect to the 

“impacts on downstream ecosystems supporting the Green Bay oyster fishery and oval pigtoe 

mussel habitat.” Id. But NUO are not riparian owners because “neither NUO, nor any of its 

members, claims to own property abutting the Green River.” Id. NUO lacks common law 

standing to bring a claim against Greenlawn’s exercise of its riparian rights. Id. Even if 

Greenlawn could be found to be using water in excess of its riparian rights, NUO does not have 

proper standing to bring their claims, and Greenlawn was properly granted summary judgment.  

The ACOE does not contest Greenlawn’s right to continue withdrawing up to 20 MGD 

from the Bypass Reach for Greenlawn’s municipal water needs. R. 11. But NUO attempts to 

argue on behalf of the ACOE, and claims that the agency can and should withhold releasing 

additional water to Greenlawn, so that the ACOE can give preference to powering the 

hydrological plant. Id. This argument is not supported by riparian law or by the language in the 

contract, and is not a claim that NUO has standing to make as a non-riparian owner. In water use 

disputes, even between riparian owners, domestic uses are considered “natural uses” and given 

first priority. NUO argues that Greenlawn and ACOE should “share the shortage,” as ACOE also 

uses the water to generate hydroelectric power. Id. But this argument does not account for the 

hierarchy of riparian water uses that place domestic needs above power generation. 
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 NUO again gets it wrong in making claims in reference to the contract, failing to 

appreciate the controlling language in the agreement. ACOE and Greenlawn agree that flows 

released into the Bypass Reach would be sufficient to maintain water levels that allow for 

Greenlawn to continue water withdrawals “in such quantities and at such rates and times as it is 

entitled to as a riparian property owner under the laws of the State of New Union.” R. 6. The 

city’s entitlement is to a reasonable use of water for domestic and municipal purposes.  

The WCM’s daily flow rate of 7 CFS for drought warnings and drought emergencies was 

determined in 1968. R. 7. Much has changed since then, and this number no longer represents the 

required flows demanded by the agreement’s language or by the WCM’s provision that “[a]t all 

times the Howard Runnet Dam Works shall be operated in a manner that complies with any 

water supply agreements entered into by the [ACOE], and with the riparian rights of property 

owners established under New Union law.” R. 7. In the years since, the population of Greenlawn 

has grown substantially, and agricultural uses have developed upstream that were not in 

operation in 1968. R. 7-8. Riparian water rights are determined by the changing needs and uses 

of riparian owners, a reality which is reflected in the language of the agreement. The 1968 

selection of water quantities reflects the needs of the area at the time. But it does not reflect the 

municipality’s current riparian rights nor the needs of its residents today.  

Regardless of any conceivable limits to Greenlawn’s riparian rights to use the water of 

Green River, NUO is not a riparian owner on the waterway. As a result, NUO lacks common law 

standing to bring its claims against Greenlawn, whether on behalf of its membership or in regard 

to the ACOE’s alleged rights.  NUO’s lack of standing is dispositive on the riparian rights issue 

and, as the district court correctly held, it is therefore barred from bringing its claims regarding 

Greenlawn’s riparian rights to waters of Green River.  
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B. Greenlawn is reasonably using the water for residential and commercial purposes and 
has the right to use the water as reasonably necessary to serve those purposes.  

 
Greenlawn’s use of water is a reasonable exercise of its riparian rights under the 

circumstances and thus the city is not obligated to curtail those uses. Riparian common law relies 

on the balancing of water uses of the different riparian owners on the waterway. As section A 

points out, this is not a case involving a dispute between riparian owners, and a reasonableness 

analysis is not required. But even if this Court were required to address the issue, the city’s 

residential and municipal water uses each qualify as reasonable under the doctrine. 

The determination of whether a riparian owner’s water use is reasonable is made by 

balancing the interests of the riparian owner making the use against the interests of any riparian 

owner harmed by the use and of the public interest as a whole. See Restatement (Second) of 

Torts § 850A (Am. Law Inst. 1979). Courts are encouraged to consider certain factors in 

determining reasonableness, including the economic and social values of the uses, the amount of 

harm caused by the use, the practicality of avoiding the harm by adjusting the use of one 

proprietor or the other. Id. at § 850A cmt. c. The riparian rights doctrine is always the governing 

context for balancing these factors, and for making determinations of reasonableness.  

Under the listed balancing factors, or even under possible others, Greenlawn’s water use 

is reasonable. Courts have long applied this doctrine to give deference to domestic or “natural 

uses.” Restatement (Second) of Torts, § 850A, cmt. c (1979); see also Harris v. Brooks, 283 

S.W. 2d at 136.  Domestic use includes “drinking, cooking, bathing, laundry, sanitation and other 

household purposes” that contribute to the maintenance and sustenance of riparian owners and 

their families. Restatement (Second) of Torts, § 850A, cmt. c (1979). Domestic uses also include 

use by domestic animals normally kept about a home or farmyard, but not watering large herds 
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of livestock or irrigating small noncommercial gardens. Id. The modern domestic use of watering 

lawns and ornamental plants neatly falls under these definitions. 

 Courts also give preference to other reasonable municipal and commercial uses of water 

to upstream owners over the municipal and commercial interests of owners downstream. In 

Canton v. Shock, the Supreme Court of Ohio noted that “a lower proprietor is entitled to the 

natural flow of a stream undiminished in quantity, subject to the lawful use of the water by upper 

proprietors." 63 N.E. at 604 (Ohio 1902). Even when a nondomestic lawful use interferes with 

the rights of another riparian owner, such as the commercial watering in this case, the 

determination of reasonable use must be made under a consideration all of the facts and 

competing interests at play on a case-by-case basis. See Nilsson v. Latimer, 664 S.W. 2d 447, 

450 (Ark. 1984). But this is not a case of competing riparian interests, and there is no need to 

address that balancing here.  

Of course, if the New Union legislature wanted to depart from the common law’s 

valuation of certain uses or rights over others, it is within their power to implement water use 

controls or a permitting system to provide for additional balancing of riparian rights with other 

societal factors.  The legislature has yet to pass such legislation, and in its absence, courts apply 

the existing common law. The competing interests presented here are interests not at play in 

riparian rights disputes: NUO’s interest in its members businesses and abstract public interests in 

conservation. Riparian water law was not developed to recognize abstract ecological rights to 

instream flows, it was developed to the rights of riparian landowners. See Barton Thompson, Jr. 

et al., Legal Control of Water Resources 29 (5th ed. 2018).   

 Although cases such as Harris provide examples of unreasonable uses being found when 

the uses are changing the flow of water or the water levels of lakes, these cases are 
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distinguishable because they involve competing interests of two riparian owners who each have 

rights to the body of water. 283 S.W. 2d at 135 (holding that under the reasonable use theory, 

riparian owner was enjoined from taking water from the lake at the point in which his water use 

“unreasonably interfere[d]” with the other riparian owners reasonable use of the lake). See also 

Hendrick v. Cook, 4 Ga. at 24. In Philadelphia v. Collins, the city of Philadelphia was found to 

have exceeded rightful withdrawals of water during a drought, because its unnecessary reliance 

on hydroelectric power for municipal water withdrawals wasted the waters required for 

navigation. 68 Pa. 106, 126 (1871) (action brought by non-riparian owners, which is permissible 

under Pennsylvania law). The court stated that if the withdrawals had been for domestic uses, the 

laws of paramount necessity would have otherwise excused the city’s water use in times of 

drought. Id. at 106. This case, in part serves to demonstrate the deference given to domestic uses: 

the value placed on riparian rights is so great that a court would find that domestic uses of water 

to overcome public trust uses such as navigation in navigable rivers.  

NUO highlights that the flow rate has been reduced in the Green River, in support of its 

claims that Greenlawn is not entitled to use of the water. But, it must be noted that flow rate of 7 

CFS was determined in 1968, and the governing WCM includes a provision that “[a]t all times 

the Howard Runnet Dam Works shall be operated in a manner that complies with any water 

supply agreements entered into by the [ACOE], and with the riparian rights of property owners 

established under New Union law.” R. 7. Much has changed since then, and riparian water rights 

are determined by the needs and use in the state of New Union, a reality which is reflected in the 

language of the agreement. R. 6.  In the years since, droughts have increased in frequency and 

the population of Green Lawn has grown substantially. R. 8. As a result, the original 
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determination does not reflect either the riparian rights of the municipality, or the needs of its 

residents.  

NUO makes another unsubstantiated contention regarding Greenlawn’s use of water 

outside of the downtown areas on the banks of the Green River. While jurisdictions differ on 

who may be served by a municipality's distribution of water, New Union follows the minority 

rule that allows for allowing for a city’s withdrawal of water to “the benefit of non-riparian 

parcels within the municipality.” Tubbs v. Potts, 45 N.U. 999 (1909) (citing Canton v. Shock, 63 

N.E. 600 (1902); Philadelphia v. Collins, 68 Pa. 106 (1871); Barre Water Co. v. Carnes, 65 Vt. 

626, 627 (1893)). Greenlawn’s water use, even in the expanded residential areas between 

Greenlawn and Prosperity is also permissible. Moreover, the fact that most of Greenlawn’s water 

withdrawals, used for the watering of lawn and ornamental plants, evaporate and do not make it 

directly back to the watershed is not a factor in the instant case. This lack of return is 

unavoidable, and is therefore a reasonable result of the use that does not invalidate Greenlawn’s 

domestic and municipal uses under the doctrine.  

NUO does not have standing to bring claims regarding Greenlawn’s riparian rights, on its 

own behalf or on behalf of the ACOE. Even if NUO could be found to have standing, the city’s 

water uses are reasonable under the riparian rights doctrine and thus lawful under the appropriate 

reasonable use theory. The agreement between Greenlawn and the ACOE, and the resulting 

WCM each require that the ACOE release water sufficient to meets these needs. The district 

court properly recognized Greenlawn’s riparian rights, and therefore properly granted summary 

judgment to Greenlawn on the basis of these rights. The district court’s holding in this matter 

should be affirmed. 



 16 

II. The ACOE has no discretionary authority in fulfilling its legal obligation to 
Greenlawn, and is not subject to the consultation requirements of section 7 of the 
Endangered Species Act of 1973, 16 U.S.C. § 1536. 
 
Most government actions, undertaken by any agency, are subject to the consultation 

requirements of section 7 of the ESA. When an agency proposes to take an action, the agency 

must first consult with the appropriate wildlife agency in order to ensure that the action “is not 

likely to jeopardize the continued existence of any endangered species or threatened species or 

result in the destruction or adverse modification of habitat of such species,” and must avoid any 

actions which are likely to adversely affect listed species. 16 U.S.C. § 1536(a) (2018).  

While the consultation requirement applies to all agencies, it does not apply to all actions. 

A broad interpretation of section 7, which would require consultation in each and every case, 

would “not comport either with the plain meaning of the ESA or the legislative intent underlying 

it.” Defs.’ of Wildlife v. Kempthorne, No. 04-1230, 2006 U.S. Dist. LEXIS 71137, at *60 (D. 

D.C. Sep. 29, 2006). Though Congress has remained silent on which actions are subject to 

section 7’s consultation requirement, the National Marine Fisheries Service and the U.S. Fish 

and Wildlife Service have since published a joint rule, clarifying that section 7’s consultation 

requirements apply only to “actions in which there is discretionary involvement or control.” 50 

C.F.R. § 402.03 (2009). In National Association of Home Builders v. Defenders of Wildlife, the 

Court held that this regulation harmonizes the ESA with previously-enacted statutes, and acts to 

“guide agencies’ existing discretionary authority, but not reading it to override existing statutory 

mandates,” and that the Services’ interpretation is therefore reasonable. National Association, 

551 U.S. 644, 666 (2007). More recently, the Services published a Final Rule explicitly stating 

that “ongoing consequences attributable to ongoing activities and the existence of agency 

facilities are part of the environmental baseline when the action agency has no discretion to 
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modify them.” 84 Fed. Reg. 44976, 44978 (Aug. 27, 2019) (effective Sept. 26, 2019). Section 7 

is properly understood as applying only to those agency actions where an agency maintains any 

discretion.  

Whether an agency action is discretionary is a matter of statutory construction. The first 

step of statutory construction is to begin with the statutory text, and “proceed from the 

understanding that ‘unless otherwise defined, statutory terms are generally interpreted in 

accordance with their ordinary meaning.’” Sebelius v. Cloer, 569 U.S. 369, 376 (2013) (quoting 

BP America Prod. Co. v. Burton, 549 U.S. 84, 91 (2006)); see also Taniguchi v. Kan Pacific 

Saipain, Ltd., 566 U.S. 560, 566 (2012) (citing Asgrow Seed Co. v. Winterboer, 513 U.S. 179, 

187 (1995)) (“[w]hen a term goes undefined in a statute, we give the term its ordinary meaning); 

Muscarello v. United States, 524 U.S. 125, 127-133 (1998) (a word’s ordinary meaning is found 

in the primary, non-special meaning, especially when the legislative history does not 

significantly indicate “any more narrowly focused relevant purpose.”). Though regulations have 

clarified that only discretionary actions are subject to the consultation requirements, the meaning 

of a “discretionary action” has not been defined within the ESA or any relevant statutory or 

regulatory provision, so the term is given its ordinary meaning. 

The definitional structure of discretion indicates that an actor has freedom of choice in its 

decision-making. Courts look to a term’s primary definitions when making a determination of 

the term’s ordinary meaning. Muscarello, 524 U.S. at 130 (the twenty-sixth definition of a term 

did not act as a special limitation on the ordinary meaning, especially when compared with the 

previous twenty-five definitions). Similarly, when a court finds consensus among multiple 

dictionaries, that consensus can be understood to be controlling as the ordinary meaning of the 

term. Taniguchi, 566 U.S. at 568-69. Black’s Law Dictionary defines discretion as the“[f]reedom 
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in the exercise of judgment,” or as “power of free decision-making.” Discretion, Black’s Law 

Dictionary (5th pocket ed. 2016). Merriam-Webster defines the term as “individual choice or 

judgment,” or the “power of free decision or latitude of choice within certain legal bounds.” 

Discretion, Merriam-Webster’s Coll. Dictionary (11th ed. 2003). An action is “discretionary” 

when it involves “an exercise of judgment and choice.” Discretionary, Black’s Law Dictionary 

(5th pocket ed. 2016). Nondiscretionary is simply defined as something that is not “exercised at 

one’s own discretion.” Nondiscretionary, Merriam-Webster’s Coll. Dictionary (11th ed. 2003). 

The definitional consensus regarding discretion and its associated terms indicates that, at a 

minimum, the ordinary meaning of discretion involves the freedom of choice. 

Relevant statutory and regulatory provisions of the ESA indicate that discretion is used in 

a manner that is in accordance with its ordinary meaning. Even when a court finds definitional 

agreement for a term, this agreement must also comply with relevant statutory and regulatory 

provisions in order to govern as the ordinary meaning—for “statutory language cannot be 

construed in a vacuum.” Weyerhaeuser v. U.S. Fish and Wildlife Serv., 586 U.S. ___, 139 S. Ct. 

361, 368 (2018) (quoting Sturgeon v. Frost, 577 U.S. ___, 136 S. Ct. 1061 (2016)). But courts 

have interpreted the ESA to mean that discretion is used in the statute according to the ordinary 

meaning of the term. In Sierra Club v. Babbitt, the court held that when an agency has no 

discretion in whether to take an action, the requirements of the ESA do not apply. 65 F. 3d 1502, 

1509 (9th Cir. 1995). The National Association Court held that the term, as used in § 402.03, 

means that section 7’s “no-jeopardy duty . . . does not attach to actions . . . that an agency is 

required by statute to undertake once certain triggering events have occurred.” National 

Association, 551 U.S. at 669. The Ninth Circuit holds that section 7’s consultation requirement 

only “applies with full force so long as a federal agency retains ‘some discretion’ to take action 



 19 

to benefit a protected species.” Nat. Res. Def. Council, Inc. v. Jewell, 749 F. 3d 776, 784-85 (9th 

Cir. 2014) (citing Karuk Tribe v. U.S. Forest Service, 681 F. 3d 1006, 1024 (9th Cir. 2012)).  

A statutory requirement to take an action does not always negate any possible discretion. 

When a statute’s text includes a mandatory “shall,” the mandate is found to be an imposition of a 

discretionless obligation. Lopez v. Davis, 531 U.S. 230, 241 (2001). A later-enacted statute, such 

as the ESA, does not repeal those mandates by implication: the statute must be clearly intended 

as a substitute. National Association, 551 U.S. at 662. In contrast, an action is discretionary if the 

agency is required to take an action under a broad Congressional mandate, but the requirements 

of the mandate are consistent with the terms of the ESA; in such instances, the agency has a duty 

to meet both the Congressional mandate and the consultation requirement under section 7. San 

Luis & Delta-Mendota Water Authority v. Jewell, 747. F. 3d 581, 640 (9th Cir. 2014).    

In the case before this Court, the ordinary meaning of a nondiscretionary action applies to 

the ACOE’s requirement to operate the Howard Runnet Dam. The ACOE is bound by the 

mandates of previously-enacted statutes and does not, therefore, have discretion in its operation 

of the Howard Runnet Dam. After the Dam was built in 1947, the agency entered into a 

Congressionally-approved agreement with Greenlawn to provide the city with their water needs, 

so the agency is only entitled to take actions that are consistent with the agreement. R. 6-7. 

Because the ACOE’s action is nondiscretionary and the agency cannot simultaneously comply 

with the agreement and with the ESA, the agency could not have violated the requirements of 

section 7, and this matter was properly decided in the district court. 

The ACOE’s obligation to Greenlawn began when Congress passed the Rivers and 

Harbor Act of 1945. Pub. L. No. 79-14, 59 Stat. 10, 10 (1945). This Act authorized the 

improvement of rivers, harbors, and other waterways, including the Howard Runnet Dam. Id.  
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The Act states that each of the listed waterways are “hereby adopted and authorized . . . and shall 

be prosecuted as speedily as may be consistent with budgetary requirements, under the . . .  

supervision of the Chief of Engineers, in accordance with the plans in the respective reports 

hereinafter designated and subject to the conditions set forth therein.” Id. at 12. The Fish and 

Wildlife Coordination Act of 1958 further mandated that when agencies modify or acquire lands, 

any project that had been previously-authorized by a Congressional mandate “shall be 

compatible with the purposes for which the project was authorized.” Pub. L. No. 85-624, 72 Stat. 

563, 563-65 (1958). These provisions place a Congressional mandate on the ACOE to operate 

the dam, and that it shall do so under the terms its associated plan for operation.  

Operation of the Howard Runnet Dam is a nondiscretionary agency action. As required 

by the Rivers and Harbors Act of 1945, each project must have a Congressionally-approved plan 

before going into effect, and the ACOE is then required to carry out those plans in its operation. 

The governing plan in Greenlawn is the WCM, which was last revised in 1968. R. 6. The WCM 

sets out specific guidelines that establish minimum target downstream flow rates. Id. In addition 

to a general guideline that provides for a minimum 50 CFS release to the Bypass Reach during 

high demand months, the manual establishes reduced releases of 7 CFS during drought warnings 

and emergencies. R. 6-7. In Spring 2017, the manual-established drought warning went into 

effect, and the ACOE accordingly curtailed water releases to 7 CFS. R. 8. After Greenlawn 

protested, the ACOE increased the water releases to 30 CFS, which led to adverse modification 

of the endangered Green River pigtoe mussel’s habitat and to the death of 25 percent of its 

population. Id. It is this increase that NUO argues was a discretionary action. 

However, increasing flow rates above manual-established guidelines during drought 

warning conditions is a similarly nondiscretionary act. In addition to establishing flow rate 
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guidelines, the WCM provides that “[a]t all times the Howard Runnet Dam Works shall be 

operated in a manner that complies with any water supply agreements entered into by the United 

States Army Corps of Engineers, and with the riparian rights of property owners established 

under New Union law.” R. 7. As explained in the previous section, and as correctly decided by 

the district court, Greenlawn has clearly established riparian rights to reasonable use of water 

flow to the Bypass Reach for its domestic and municipal purposes. Id.  

Under the ordinary meaning of the term, the ACOE’s action to increase water flow 

releases to Greenlawn is a nondiscretionary action not subject to section 7. As noted in 

Defenders of Wildlife v. Kempthorne, interpreting this case to mean that a consultation was 

required would effect an absurd result, because the agency had no discretion over the release. 

Congress has required to the ACOE to follow the terms of the WCM, which requires the ACOE 

to operate the dam in a manner that complies with Greenlawn’s right to reasonable water 

withdrawals. Because the ACOE had a nondiscretionary duty to increase the water releases to 

Greenlawn, the ESA cannot be applied to this action under Sierra Club v. Babbitt. Even if the 

agency had consulted with the Service, the consultation could not have effected a different result.  

While ACOE recognizes the injury to the listed species, the agency never had the 

authority to avoid this injury. The adverse consequences to the listed species is governed by 

previously-enacted Congressional mandates, and cannot be modified by the courts. In its water 

releases to Greenlawn, the ACOE did not even retain “some” discretion in how much water to 

release, and therefore the Natural Resources Defense Council, Inc. v. Jewell requirement to 

engage in a section 7 consultation can not be applied to this case. Instead, the National 

Association of Home Builders v. Defenders of Wildlife holding that section 7’s requirements do 

not attach to this action is the only reasonable method of application to the instant case. 
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The statutes governing the ACOE’s operation of the dam are not broad mandates. The 

ACOE is required on multiple occasions to take specific actions once certain triggering events 

have occurred—here, Greenlawn’s establishment of its riparian rights. While San Luis held that a 

Congressional mandate does not automatically negate an agency’s obligations under the ESA, 

this case does not deal with a broad mandate. Instead, the agency is governed by several specific 

mandatory “shalls,” both in the statute that established the dam, and in the requirement to follow 

the WCM. This case instead falls neatly under the holding in Lopez v. Davis and as expanded by 

National Association, because these mandates have imposed discretionless obligation on the 

ACOE, and have not been repealed by implication in later-enacted statutes. 

The district court properly granted summary judgment to the ACOE because the agency 

action, which was nondiscretionary under its ordinary meaning, is not subject to the consultation 

requirements of section 7 of the ESA. The district court’s holding should therefore be affirmed. 

III. Greenlawn’s water withdrawals during drought conditions constitute a “take” of 
the endangered Green River oval pigtoe mussel in violation of section 9 of the 
Endangered Species Act of 1973, 16 U.S.C. § 1538, because the city’s actions caused 
sufficient harm to the endangered oval pigtoe mussel. 

 
 Under section 9 of the ESA, it is illegal for any person to “take” an endangered or 

threatened species. 16 U.S.C. § 1538(a)(1)(B) (2018). “Take” is defined under this section as 

“harass, harm, pursue, hunt, shoot, wound, kill. . .” 16 U.S.C. § 1532(19) (2018). The Supreme 

Court has held that “harm” under this statute means “an act which actually kills or injures fish or 

wildlife. Such an act may include significant habitat modification or degradation which actually 

kills or injures fish or wildlife by impairing essential behavioral patterns, including breeding, 

spawning, rearing, migrating, feeding or sheltering.” Nat. Res. Def. Council, Inc. v. Zinke, 347 F. 

Supp. 3d 465, 486 (E.D. Cal. 2018) (quoting 50 C.F.R. § 222.102 (2012)); see also Babbitt v. 

Sweet Home Chapter of Communities for a Great Oregon, 515 U.S. 687, 708 (1995). In the 
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matter before this Court, it is not disputed that the oval pigtoe mussel is considered an 

endangered species. In order to find a party liable for violating section 9 of the ESA, courts have 

engaged in what is essentially a two-step analysis: first, the action must be considered a take 

under section 9; second, the party’s action must be the proximate cause of the take. See id.  

A. The reduced water level in the Green River resulted in sufficient habitat modification 
to be considered a harm under section 9 of the ESA. 
 

When determining if habitat modification is considered a harm for the purposes of the 

ESA, courts usually look to see if the modification actually resulted in death or injury to an 

endangered animal. Sweet Home, 515 U.S. at 708 ; see also Alabama v. U.S. Army Corps of 

Engineers, 441 F. Supp. 2d 1123 (N.D. Ala. 2006). The Supreme Court held that both direct and 

indirect habitat modification can be considered a harm and therefore a take under the ESA. Sweet 

Home, 515 U.S. at 698. 

 Clearly direct physical habitat destruction is considered harm. For example, in Center for 

Biological Diversity v. Marina Point Development Associates, the court found that a construction 

company’s destruction of trees inhabited by bald eagles was considered a take because it would 

render their habitat inhospitable, and the evidence demonstrated the construction had caused a 

decrease in the number of Bald Eagles in the area. 434 F. Supp. 2d 789, 796 (C.D. Cal. 2006). In 

a similar case, Marbled Murrelet v. Babbitt, the Ninth Circuit found that a logging company’s 

plan to harvest timber on private property was a take because the evidence demonstrated this 

habitat modification created a reasonable threat of imminent injury to the endangered birds. 83 

F.3d 1060 (9th Cir. 1996).  

However, it is not necessary that the prohibited activity occur directly in the habitat itself. 

See Sweet Home, 515 U.S. at 698. Courts have determined state regulatory agencies to be 

responsible for a take based on the issuance of permits and authorization of certain activities. 
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See, e.g., Arizona Cattle Growers’ Ass’n v. U.S. Fish and Wildlife, 273 F.3d 1229, 1238 (9th Cir. 

2001). For example, in Strahan v. Coxe, the court found the state violated the ESA because it 

licensed third-party fishermen to use gillnets and lobster traps which modified the habitats of 

endangered right whales. 127 F.3d 155, 165 (1st Cir. 1997). The evidence in Strahan 

demonstrated that numerous whales had been harmed by these nets. Id. In a similar case, 

Loggerhead Turtle v. County Council of Volusia County, the court held that a county’s refusal to 

ban driving on a beach during turtle nesting season constituted a prohibited take because it 

resulted in habitat destruction and the evidence again showed injury to the endangered species 

had occurred. 148 F. 3d 1231 (11th Cir. 1998). 

 Prohibited indirect activities are not limited solely to actions by regulatory agencies. In 

Tennessee Valley Authority v. Hill, the Court held that to finish construction of a dam would be 

considered to be a take under the ESA because “[t]he proposed impoundment of water behind 

the proposed Tellico Dam would result in total destruction of the snail darter’s habitat.’” 

Tennessee Valley Authority v. Hill, 437 U.S. 153, 162 (1978) (quoting 40 Fed. Reg. 47505, 

47505–47506 (Oct. 9, 1975)).  The Court enjoined the completion of the dam under the ESA 

even though it would not be constructed directly on the snail darter’s habitat, because operation 

of the dam would injure or kill the fish. Id. In another case, San Carlos Apache Tribe v. United 

States, the court was asked to consider whether draining a reservoir below a certain level would 

result in a take of several pairs of bald eagles, which nested eighteen miles north of, and 10 miles 

downstream from the dam. 272 F. Supp. 2d 860, 876. (D. Ariz. 2003). The plaintiffs alleged that 

lowering the water levels would harm the bald eagle’s food supply by killing fish that the eagles 

could hunt. Id. The court held that the plaintiffs failed to show anything more than some 
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potential for harm, so it denied the claim, holding that the proximity of the bald eagle nests to the 

dam could not be an issue in proving a take under the ESA. See id.  

 Regardless of whether an action results in direct or indirect habitat modification, if a 

plaintiff shows evidence demonstrating that members of the endangered species have actually 

been injured or killed as a result of the habitat modification, the evidence is considered to be 

sufficient to support a take finding under section 9. See Sweet Home, 515 U.S. at 698. 

 In this case, the evidence makes it clear the low water level in the Green River below the 

Howard Runnet Dam has caused actual injury and death to the endangered Green River oval 

pigtoe mussel. R. 9. The evidence presented at trial indicates that oval pigtoe mussels need 

gravel or silty riverbeds with slow to moderate currents in order to survive. Id. As a result of 

reduced flows, the Green River below the Howard Runnet Dam turned in to “stagnant pools of 

water and narrow trickles,” and as a result, several of the mussel beds were no longer submerged 

as they needed. Id. Thus, similar to the Bald Eagles in Center for Biological Diversity, the oval 

pigtoe mussel’s habitat was rendered inhospitable. See Center for Biological Diversity, 434 F. 

Supp. 2d at 796. This habitat modification was even more severe than that in Marbled Murrelett, 

because uncontradicted testimony made it clear that about 25 percent of the Green River oval 

pigtoe mussel population died as a direct result of the habitat modification. R. 9; 83 F.3d at 1060. 

The evidence presented at trial sufficiently supports a finding that the mussels were harmed due 

to the low water levels in the Green River. 

 The habitat modification in this case occurred downstream from the Howard Runnet 

Dam, but that does not preclude the finding of a take under section 9. This case is particularly 

similar to Hill and San Carlos because the habitat in those cases was some distance from the 

actual dam. See Hill, 437 U.S. at 162; see also San Carlos Apache Tribe, 272 F. Supp. 2d at 876. 
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Just like in the regulatory cases such as Strahan and Loggerhead Turtle, the plaintiffs in this case 

have presented uncontested evidence that the actions taken at the Howard Runnet Dam Works 

indirectly modified the habitat of the oval pigtoe mussel, and as a result 25 percentof the species 

in the Green River died. R. 9. This is a sufficient injury  to be considered a take under the ESA.  

 Thus, even though the actions did not occur directly on the habitat of the endangered 

species, the district court was correct in holding that this habitat modification constitutes a harm, 

and therefore was a take under section 9 of the ESA. See R. 16.  

B. Greenlawn’s water withdrawals were the proximate cause of the harm to the oval 
pigtoe mussel in the Green River. 
 

The Supreme Court has explained that the “proximate cause” requirement functions as a 

“check on liability” under the ESA. See Paroline v. United States, 572 U.S. 434, 445 (2014); see 

also Nat. Res. Def. Council, Inc. v. Zinke, 347 F. Supp. 3d 465, 494 (E.D. Cal. 2018).  In Sweet 

Home, the Court explained the proximate cause element of cases under section 9 should be 

evaluated on a “case by case” basis and that “ordinary principles of tort law apply.” Babbitt v. 

Sweet Home Chapter of Communities for a Great Oregon, 515 U.S. 687, 708 (1995). In Sweet 

Home, the Court did not have to reach a conclusion on the proximate cause element of the case, 

but they did explain that proximate cause does not have a precise definition. Id. at 713. The 

Court explained that a take must be foreseeable, rather than accidental, in order to be prohibited. 

Id. At 700.  The Court also stated that proximate cause “depends to a great extent on 

considerations of the fairness of imposing liability for remote consequences.” Id. at 713.  

Justice O’Connor’s concurrence in Sweet Home helped to further illustrate the application 

of proximate cause to claims under section 9, and it has been cited by the majority of courts 

adjudicating these cases. In her concurrence, Justice O’Connor explained that foreseeability, and 

therefore proximate cause, cannot be shown in an instance where a farmer tilling a field causes 
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erosion, which makes silt run into a river, which lessens the oxygen in the river, and as a result 

injures protected fish. Sweet Home, 515 U.S. at 713 (O’ Connor, J., concurring). In determining 

foreseeability, courts focus on the length of the chain of events between the cause and the injury. 

The proximate cause element is not satisfied where the chain of events following the 

action was too remote and attenuated so as to make it a fortuitous event and therefore not 

foreseeable. In Arnasas Project v. Shaw, the court explained that ESA liability cannot be based 

“on remote actors in a vast and complex ecosystem.” 777. F. 3d 641, 657 (5th Cir. 2014). In that 

case, the court held that the proximate cause element was not met because the issuance of 

permits by [Texas Commission on Environmental Quality to withdraw water was too far 

removed from a high number of endangered whooping crane deaths to be the proximate cause of 

their deaths. Id. at 660. The plaintiffs in that case alleged that the removal of water affected the 

food supply of the cranes, and thus caused the injury to the species. Id. However, the court 

disagreed, finding that even though the withdrawal of water increased salinity downstream, the 

evidence showed that this cause only marginally affected the food supply of the cranes. Id at 660. 

Similarly, in Cascadia Wildlands v. Kitzhaber, the court stated that “[t]o establish proximate 

causation, plaintiffs must still present a direct relation between the injury asserted and the 

injurious conduct alleged. . . .” 911 F. Supp. 2d 1075, 1085 (D. Or. 2012). In that case, the court 

held the plaintiff failed to allege facts supporting misconduct that could specifically be attributed 

to any one of the many named parties, so the claim was dismissed. Id.; see also Pyramid Lake 

Paiute Tribe of Indians v. U.S. Dept. of Navy, 898 F. 2d 1410, 1420 (9th Cir. 1990) (holding that 

the evidence demonstrated multiple people withdrew water from the river and failed to show any 

one person was the proximate cause). 
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However, the existence of multiple causes does not automatically preclude a finding that 

one was the proximate cause, as long as the evidence presented is sufficient. In United States. v. 

Glenn-Colusa Irrigation District, the plaintiff alleged that a fish screen, which covered pumps 

removing water from a river, was the proximate cause of the death of endangered winter-run 

salmon fry. 788 F. Supp. 1126, 1133 (E.D. Cal. 1992). The court in that case held that the 

defendant was the proximate cause because, but for the pumping of the water, the fish would not 

be harmed because the pumping was the primary activity causing harm to the fish. Id.  

Courts have clarified, “proximate cause does not mean ‘sole’ cause: ‘several wrongdoers 

are frequently proximate causes of harm.’” Seattle Audubon v. Sutherland, 2007 WL 13000964 

No. CV06-1608MJP (W.D. Wash. 2007) (citing 1 Dan B. Dobbs, The Law of Torts § 180, at 444 

(2001)). In Seattle Audubon, the court held that it was foreseeable that the State Department’s 

approval of forest removal practices would proximately cause the alleged harm. Id. Similarly, in 

Strahan v. Coxe, the issuance of the permits and the actual action that resulted in injury to the 

animal were separate causes, yet the courts determined the issuance of permits was a proximate 

cause of the injury, and held the agencies liable. See 127 F.3d 155, 163 (1st Cir. 1997); see also 

Loggerhead Turtle v. Volusia Cnty., 148 F. 3d 1231, 1251 (11th Cir. 1998). 

 When ruling on a motion for summary judgement on a claim under section 9 of the ESA, 

courts have looked to see if there is a material dispute of fact in any of the “fundamental 

lynchpins in the causal chain. . . .” Zinke, 347 F. Supp. 3d at 497. In that case, the plaintiffs 

alleged that diversions from the Sacramento River caused temperatures in the river to drop which 

caused the death of Chinook salmon eggs and fry. Id. The court held that there was a factual 

dispute as to whether the temperatures reached by the river actually caused the death of the 

salmon eggs and fry, so summary judgement on the matter was inappropriate. Id. Similarly, in 



 29 

Seattle Audubon, the court refused to grant summary judgement for the defendant because “the 

alleged harm to spotted owls is not so remote or unforeseeable that Court can conclude at this 

stage that State Defendants never proximately cause take when they approve certain forest 

practice applications.” Seattle Audubon v. Sutherland, 2007 WL 13000964 No. CV06-1608MJP 

*11 (W.D. Wash. 2007). Thus, a grant of summary judgment in these cases depends on whether 

there is a dispute of material fact as to the chain of causation. In this case the policy articulated 

by Sweet Home is served by finding that Greenlawn was the proximate cause of the death of 25 

percent of the Green River oval pigtoe mussels. Greenlawn had been put on notice that the 

drought in the spring of 2017 was particularly bad. R. 8. The District Commander of the ACOE 

even requested the City institute drought restrictions on water uses. Id. Despite this, the city 

insisted that their water releases be kept at pre-drought levels. Id. Thus, it is not unfair to impose 

liability on the city, because it was easy to foresee that the direct consequence of the diversion of 

water to the Bypass Reach would result in severely limited flows in the mussels’ habitat, given 

the drought conditions. See generally Sweet Home, at 713.  

The causal connection is also not too distant to be unforeseeable. Unlike the hypothetical 

farmer in Justice O’Connor’s concurrence, which imagined multiple causal links, the chain of 

events between the city’s water diversion and the death of the endangered species has only one 

link. See Id. Unlike the issuance of permits in Arnasas, the city’s water diversion directly caused 

the lack of water in the Green River below the dam, and therefore the modification of the oval 

pigtoe mussels’ habitat. In this case, NUO has shown a direct relation between Greenlawn’s 

actions and the resulting harm. R. 8; see Cascadia Wildlands, 911 F. Supp 2d at 1085.  

While there were other contributing causes to the modification of the oval pigtoe 

mussels’ habitat, Greenlawn’s actions were the proximate cause, and they should therefore be 
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held liable. While the drought and the curtailment of hydroelectric power releases also 

contributed to the reduced flow to the Green River, Greenlawn is not precluded as the proximate 

cause. See Seattle Audubon, 2007 WL 13000964 at *11. It is undisputed that when the Green 

River flows averaged 25 CFS over each 24-hour day, there was sufficient water downstream for 

the mussels to survive. R. 10. Prior to curtailment of the hydroelectric power, the flows averaged 

25 CFS. R. 9. Had the City not insisted on diverting a full 30 CFS to the Bypass Reach, the flows 

would have been sufficient, even if hydroelectric power was curtailed. Much like the State’s 

issuance of permits to use gill nets in Strahan, if not for the City’s actions, the mussels would not 

have been harmed. See Strahan, 127 F.3d at 163. While the City should not be held liable for a 

drought, there had been multiple droughts before, and following the procedures outlined in the 

WCM prevented harm from coming to the oval pigtoe mussels. R. 8. 

The district court’s grant of summary judgment was appropriate because there is no 

material dispute of fact in any of the “fundamental lynchpins in the causal chain.” Zinke, 347 F. 

Supp. 3d at 497. Unlike the disputed effects of the temperature in the river in Zinke, the evidence 

in this case clearly shows that the city’s withdrawal of 30 CFS resulted in the reduced flow to the 

mussels’ habitat. See Id.  Even with the drought, there was plenty of water to maintain the 

necessary flows and the lake levels as mandated by the WCM. R. 7. Had the city allowed the 

ACOE to be governed by the procedures of the WCM, and the drought had then worsened, 

leading to the habitat modification, this would be an entirely different case. However, because 

the city insisted on withdrawing 30 CFS, there is no disputed material fact and this Court should 

find that Greenlawn was the proximate cause of harm to the endangered mussel. 

The severely low flow rates in the Green River below the Howard Runnet Dam resulted 

in sufficient habitat modification to be considered a harm under section 9 of the ESA. 
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Greenlawn’s actions were the proximate cause of this harm and they have committed an 

unlawful “take” under section 9 of the ESA and should be held liable. 

IV. Courts must balance the equities before enjoining a beneficial municipal activity 
under the Endangered Species Act of 1973, 16 U.S.C. § 1531, et seq., and injunctive 
relief was improperly granted to NUO. 
 
The district court erred in its assumption that it was required to grant the injunction 

“prohibiting Greenlawn from making water withdrawals that have the effect of reducing 

downstream flows below the rates necessary for mussel survival,” and in its error, the court 

abused its discretion. R. 18. When a district court has granted or denied an injunction, the 

decision is “an act of equitable discretion by the district court, reviewable on appeal for abuse of 

discretion.” eBay Inc. v. MercExchange, L.L.C., 547 U.S. 388, 391 (2006) (citing Weinberger v. 

Romero-Barcelo, 456 U.S. 305, 320 (1982)). For the purposes of this section, it is conceded that 

the operation of the Howard Runnet Dam was a violation of the ESA; but even in the face of a 

violation of a statutory duty, “an injunction is an equitable remedy that does not issue as of 

course.” Amoco Prod. Co. v. Gambell, 480 U.S. 531, 542 (1987) (citing Romero-Barcelo, 456 

U.S. at 311). The district court granted the injunction without showing that each of the traditional 

factors has been met, and therefore this matter must be remanded. 

A reviewing court need not decide whether injunctive relief should be granted, but only 

on whether the district court appropriately utilized its equitable discretion in doing so. A court 

appropriately grants an injunction when it finds the plaintiff satisfied a four-factor test, showing:  

(1) that [the plaintiff] has suffered an irreparable injury; (2) that remedies 

available at law, such as monetary damages, are inadequate to compensate for that 

injury; (3) that, considering the balance of hardships between the plaintiff and 
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defendant, a remedy in equity is warranted; and (4) that the public interest would 

not be disserved by a permanent injunction. 

 eBay, 547 U.S. at 391 (citing Romero-Barcelo, 456 U.S. at 311-13; Gambell, 480 U.S. at 542). 

The eBay Court applied this test to the Patent Act, but the test has is also applied, in modified 

form, to under NEPA and the ESA. See Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 21 

(2008) (in NEPA cases, “[a] plaintiff seeking a preliminary injunction must establish that he is 

likely to succeed on the merits, that he is likely to suffer irreparable harm in the absence of 

preliminary relief, that the balance of equities tips in his favor, and that an injunction is in the 

public interest.”); see also Conservation Cong. v. U.S. Forest Service, 720 F. 3d 1048, 1054 (9th 

Cir. 2008) (applying Winter factors under the ESA). Though the ESA typically obviates the need 

for equitable discretion, the Act does not remove all equitable discretion in all cases. See 

Tennessee Valley Authority v. Hill, 497 U.S. 153, 193 (1978) (courts are not “mechanically 

obligated to grant an injunction for every violation of law.”). In the instant case, the district court 

was not required to apply equitable discretion to the first, second, and fourth factors, but was 

required to apply equitable discretion to the third factor. Each factor is addressed in this section, 

but only the third factor is discussed in any great detail, because the district court’s refusal to 

look at this factor that led to that court’s abuse of discretion. 

The first, second, and fourth factors did not require the use of the district court’s 

discretion in this matter. The first factor is satisfied by a showing of an irreparable injury to an 

endangered species. 16 U.S.C. § 1540(g) (2018). There is no dispute that NUO has made a 

showing of irreparable injury to the Green River oval pigtoe mussel, and there are no contested 

bars to this action. R. 9. The second factor does away with equitable discretion when a statute 

offers only a single possible remedy, as is the case under the citizen suit provision. 16 U.S.C. § 
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1540(g) (2018); see Romero-Barcelo, 456 U.S. at 314 (1982) (finding that the FWPCA offers 

multiple remedies, and courts retain equity in craftin a remedy). In TVA v. Hill, the Court 

determined that the ESA’s only possible remedy is enjoining harmful actions. 497 U.S. at 185-

95. There is no dispute that if any remedy is appropriate, injunction is the only available option 

under the citizen suit provision. The fourth factor requires no discretion because the public 

interest could not be disserved by protecting endangered species. The ESA sets an “explicit 

congressional decision to require agencies to afford first priority to the declared national policy 

of saving endangered species.” Hill, 497 U.S. at 185. It is not disputed that when endangered 

species face irreparable harm, the public interest is not disserved by taking protective actions. 

The third factor requires discretion because the plain language of the ESA continues to 

allow a court to balance the respective hardships. As noted above, the Hill court did not 

command a separate ESA standard: the decision only “affects how the Court balances the 

equities in the third and fourth part of the preliminary injunction standard laid out in Winter.” 

Def. of Wildlife v. Salazer, 812 F. Supp. 2d 1205, 1207 (D. Mont. 2009). Hill stands for the 

proposition that a court does not have “the power to engage in a weighing process” when the 

weights are the loss of a certain amount of money “against a congressionally declared 

‘incalculable’ value.” Hill, 497 U.S. at 188. The Act gives first priority “to the declared national 

policy of saving endangered species.” Id. at 185. As such, courts properly understand the Act to 

mean “that under the ESA the balance of hardships always tips sharply in favor of endangered or 

threatened species.” Marbled Murrelet v. Babbitt, 83 F. 3d 1068, 1073 (9th Cir. 1996) (citing 

Sierra Club v. Marsh, 816 F. 2d 1376, 1383 (9th Cir. 1987)). However, courts can create 

misunderstanding when they automatically assume that the interests of the plaintiff align with the 

interests of the endangered or threatened species: 
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[I]n many cases the plaintiff's and species' interests align, such that tipping the 

balance in favor of the species has the effect of tipping the balance in favor of the 

plaintiff. However, such a result is not always justified. The law is clear that 

threatened and endangered species are the beneficiaries of [Hill] . . .  It follows 

that a plaintiff cannot merely state that the balance of the hardships and the public 

interest falls in its favor. 

Alliance for the Wild Rockies v. Kruger, 35 F. Supp. 3d 1259, 1267 (D. Mont. 2014). Hill’s 

balance does not guarantee that the third factor is satisfied in every action under the ESA. 

 The district court erred in its refusal to balance equities under the traditional injunction 

test. Unlike in Hill, this case does not deal with a weight of incalculable value on one end of the 

scale, and an economic value at the other. Instead, the case deals with two incalculable values: 

protecting the habitat of endangered species, and protecting the rights of riparian owners. As 

noted by Salazar, even though the balance usually tips in favor of protecting an endangered 

species, no court has established a bright-line rule that the balance is always tipped in favor of 

the species. For precisely the reason that this case is before the court, balancing equities cannot 

automatically fall in favor of the endangered species. Because each hardship in this case is of an 

incalculable value, the district court abused its discretion in its refusal to balance these hardships. 

The district court further erred in holding that NUO’s request to enjoin Greenlawn’s 

water withdrawals was the only possible grant of relief. The previous section notes that 

Greenlawn’s water withdrawals are one proximate cause of the injury to the mussel population, 

but are not the only proximate cause, and therefore not the only method of protecting the habitat 

of the mussel population. The court failed to weigh whether this particular injunction would best 

serve the interests of the endangered species, and is an unjustified result under Kruger. NUO was 
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motivated by an economic interest in requesting this injunction, because no NUO member is a 

riparian landowner, and therefore could not be affected by an injunction against reasonable water 

withdrawals. R. 9. NUO members would, however, be affected by an injunction that curtailed 

hydroelectric power releases, because it would raise the cost of electricity in the area. Id. 

Because this action is one with multiple proximate causes, and therefore multiple possible 

injunctions that would confer a benefit on the endangered mussel population, the district court 

abused its discretion in refusing to weigh any other possible remedy.  

The district court granted the injunction without showing that each of the traditional 

factors has been met, and therefore this matter must be remanded back to the district court to 

balance the equities before enjoining Greenlawn’s rightful water withdrawals. 

CONCLUSION 
 

 For the above reasons we respectfully ask that this court find in favor ACOE on all 

matters and to uphold the decision of the lower court on the first three issues. We also ask that 

this court find the fourth issue was an abuse of discretion and remand for further proceedings. 

 


