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STATEMENT OF JURISDICTION 

 The City of Greenlawn (the City) and The New Union Oystercatchers, Inc. (NUO) appeal 

an Opinion and Order filed in Case No. 66-CV-2017 in the U.S. District Court for the State of 

New Union. The District Court had jurisdiction under the citizen suit provision of the Endangered 

Species Act (ESA), 16 U.S.C. § 1540(g)(1)(A)-(C), and exercised supplemental jurisdiction under 

28 U.S.C. § 1367. R. at 10. The District Court entered its judgment on May 15, 2019, and NUO 

and the City both now timely appeal. Fed. R. App. P. 4(a); R. at 1-2, 10. The United States Court 

of Appeals for the Twelfth Circuit has jurisdiction over the appeal of a final decision of the District 

Court pursuant to 28 U.S.C. § 1291. R. at 2. 

STATEMENT OF THE ISSUES 

I. Whether the City of Greenlawn has the right, as a riparian landowner, to continue water 
withdrawals for municipal purposes during a drought without any water conservation 
measures? 

 
II. Whether the operation of Howard Runnet Dam Works during drought conditions to 

provide flow to the City of Greenlawn is a discretionary action subject to the 
consultation requirement within section 7 of the Endangered Species Act? 

 
III. Whether the City’s withdrawals from the Howard Runnet Dam Works is far too 

attenuated to satisfy proximate cause to constitute a “take” of the endangered oval 
pigtoe mussel in violation of section 9 of the Endangered Species Act? 

 
IV. Whether the District Court must balance the equities before enjoining beneficial 

municipal activity, when the activity will cause the extirpation of the entire Green River 
population of the oval pigtoe mussel? 

 
STATEMENT OF CASE 

 This case arises out of an action that NUO brought in the District of New Union against 

the Army Corps of Engineers (ACOE) and the City, alleging violations of the ESA and seeking to 

restrict the City’s and ACOE’s exercise of their riparian rights. R. at 4. ACOE filed a cross-claim, 
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joining NUO’s ESA claim against the City and denying its own ESA violations. Id. In response, 

the City asserts its own riparian rights and denies any violation of the ESA. Id. 

STATEMENT OF FACTS 

 The City is a municipality in the State of New Union that owns land abutting the historical 

banks of the Green River, as well as its underlying riverbed. R. at 5. The City has made water 

withdrawals from the Green River since the City’s founding in 1893. Id. The City expanded its 

municipal water system in 1968 in response to a housing boom to provide domestic and industrial 

water to over 100,000 customers. Id. While the City has a small downtown area, it primarily 

consists of single-family residential districts. Id. The City’s present withdrawals average at six (6) 

million gallons per day (MGD) and increase to twenty (20) MGD in July and August due its 

citizens’ domestic watering needs. Id. The majority of the water loss during summer months is due 

to evaporation and ground absorption from domestic uses. See R. at 5-6. 

 The City abuts a stretch of the Green River now called the Bypass Reach. Id. ACOE created 

the Bypass Reach when it built the Green River Diversion Dam and the Howard Runnet Dam, 

collectively known as the Howard Runnet Dam Works, under the authority of the Harbor Act of 

1945. Id. The Diversion Dam is located at a point upstream from the City where it diverts water 

from the Green River into Howard Runnet Lake. R. at 6-7. Water from the lake then flows through 

the Howard Runnet Dam, generating hydroelectric power and passing through a tailrace to the 

Green River downstream from the City. Id. Because this design would otherwise completely 

eliminate the City’s water supply, ACOE entered into an agreement with the City to release water 

from the Diversion Dam into the Bypass Reach, the stretch of river between the Diversion Dam 

and the exit point of the tailrace. R. at 6. Under this agreement, ACOE must at all times release 
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sufficient quantities of water through the Bypass Reach for the City to fully exercise its rights as a 

riparian landowner under New Union common law. Id.  

 ACOE operates the Howard Runnet Dam Works according to its Water Control Manual 

(WCM), last revised in 1968. Id. The WCM governs flow through the Diversion Dam to ensure 

the City receives adequate flow. Id. It also governs releases at Howard Runnet Dam to generate 

hydroelectric power, provide flood risk control, and maintain seasonal target lake levels. Id. The 

WCM permits continuous flow through the Howard Runnet Dam as long as lake levels are 

adequate and downstream flooding is not a concern. Id. During summer months, the WCM directs 

ACOE to release a flow of fifty (50) cubic feet per second (CFS) into the Bypass Reach and up to 

200 CFS through the hydroelectric dam to accommodate hydroelectric power demands, with an 

additional 200 CFS permitted on Saturday mornings for recreational purposes. R. at 6-7. 

 The WCM has three water conservation flow directives that are contingent on the water 

levels of Howard Runnet Lake. R. at 7. The first, Drought Watch, curtails recreational releases, 

mandates a minimum flow of fifty (50) CFS through the tailrace to the Green River downstream 

from the Bypass Reach for fish and wildlife purposes, fifty (50) CFS flow into the Bypass Reach 

to the City, and 200 CFS of hydroelectric power releases for three hours per day. Id. The second, 

Drought Warning, cuts off flow for fish and wildlife purposes, reduces the flow of water to the 

City to seven (7) CFS, and continues to allow 200 CFS of hydroelectric power releases for three 

hours per day. Id. The third, Drought Emergency, curtails all releases except for seven (7) CFS 

through the Diversion Dam to the Bypass Reach. Id. 

 The WCM qualifies these directives by stating that ACOE must still abide by prior 

agreements and that its operations must not infringe upon “the riparian rights of property owners 

established under New Union Law.” Id. The seven (7) CFS flow through the Bypass Reach was 
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based on the average demand of the City in 1968 and has not been updated since. Id. Over a decade 

after the WCM was adopted, agricultural operations began water withdrawals upstream from the 

Diversion Dam, causing additional evaporative water loss from the Green River. R. at 7-8. ACOE 

has implemented Drought Watch restrictions occasionally, with the first Drought Warning 

restriction implemented in 2017. R. at 8. The City protested the reduction to the historic seven (7) 

CFS flow under the Drought Watch plan as being outdated and thus infringing the City’s 

reasonable exercise of its riparian rights. Id. The WCM does not account for current uses by the 

City’s residents during the spring for domestic watering. Id.  

 On April 23, 2017, ACOE’s District Commander ordered the diversion of thirty (30) CFS 

through the Bypass Reach for the City’s withdrawals. Id. This diversion and ACOE’s hydroelectric 

releases lowered the lake’s water levels to Drought Emergency levels and ACOE curtailed 

hydroelectric power releases, while continuing 30 CFS flow to the Bypass Reach. R. at 8-9. 

ACOE’s curtailment, when combined with the City’s normal withdrawals, reduced the flow of the 

Green River downstream from where the Bypass Reach intersects with the Howard Runnet Dam 

tailrace. R. at 9. The reduced flow lowered the Green River water levels, exposing several beds of 

oval pigtoe mussels located between the end of the Bypass reach and an estuary sixty (60) miles 

downstream from the Howard Runnet Dam Works. Id. The oval pigtoe is a federally listed 

endangered species. Id. The reduced flow harms the mussels in two ways. Id. First, it creates 

stagnant waters causing increased siltation and prevents the mussels from remaining submerged. 

Id. And second, it drives away the host fish the mussels rely on to spawn, harming mussel 

development as the larva attach themselves to the fish in order to mature. Id. The combination of 

the above events from the reduced flow resulted in the death of 25% of the Green River mussel 

population. Id. The City does not have an incidental take permit under section 10 of the ESA and 
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ACOE has not engaged in consultation with the United States Fish and Wildlife Service regarding 

any impacts on the mussel population. R. at 9-10.  

 This reduced flow also impacted the Green River estuary and Green Bay ecosystems, 

reducing the annual oyster harvests of the oyster industry. R. at 10. NUO, a not-for-profit 

association representing the interests of oyster fishermen, has several members who were impacted 

by the reduced harvests. Id. Some of NUO’s members also experienced increased utility rates due 

to the hydroelectric dam curtailments. Id. None of NUO’s members own waterfront property 

abutting the Green River or Green Bay. Id. Following NUO’s initial service of its Notice of Intent 

to sue ACOE and the City under the ESA, precipitation in the Green River watershed enabled 

normal water flow through the Howard Runnet Dam Works. R. at 11. At the time of the District 

Court’s decision, there was no immediate threat to the mussel population, but reduced flow 

conditions are likely to occur again in the future. Id. Had drought conditions continued, the Green 

River mussel population would have been extirpated. R. at 9. 

PROCEDURAL HISTORY 

 At trial, NUO moved for summary judgment declaring the City and ACOE to be in 

violation of the ESA. R. at 4. ACOE joined NUO’s motion against the City and moved for 

summary judgment dismissing the ESA claim against it. R. at 4, 11. The City cross-moved for 

summary judgment declaring its riparian right to adequate flow through the diversion dam and 

dismissing the ESA claim against it. Id. The District Court granted summary judgment for ACOE. 

R. at 11. The District Court found that ACOE had not violated the consultation requirements of 

section 7. Id. The District Court also granted summary judgment for the City under the riparian 

rights doctrine. Id. The District Court granted summary judgment for ACOE and NUO, finding 

that the City’s withdrawals effected a take of the mussels. Id. As a result, the District Court issued 
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a permanent injunction against the City, requiring it to limit its water withdrawals so as not to 

reduce the water flow downstream from the Bypass Reach to less than twenty-five (25) CFS. R. at 

18. The City and NUO subsequently filed this appeal. R. at 1-3. 

SUMMARY OF THE ARGUMENT 

 This Court should affirm summary judgment for the City on the declaration of its riparian 

rights, as the City is entitled to adequate flow from the Diversion Dam and has not infringed on 

the rights of any downstream riparian proprietors. Under common law riparian rights doctrine, 

ACOE cannot materially restrict water flow through the Diversion Dam into the Bypass Reach to 

the detriment of the City, a riparian owner, without a shortage limiting ACOE’s ability to exercise 

its own rights. Further, NUO’s members are not riparian landowners and thus, cannot assert 

riparian rights against the City under the reasonable use doctrine. Alternatively, even if NUO’s 

members do have the ability to assert riparian rights, the City’s water withdrawals are reasonable, 

given the domestic purposes of its use. 

Section 7 of the ESA does not have a retroactive effect and does not apply to federal actions 

that are non-discretionary in nature. Actions are non-discretionary if they are required by a 

conflicting statute or a preexisting legal obligation. However, a preexisting legal obligation will 

require a section 7 consultation if the agency can decide to act in a manner that would inure to the 

benefit of listed species. Here, the 1968 amendments to the WCM predate the enactment of the 

ESA, so section 7 does not apply. In the alternative, ACOE’s obligations under the 1968 WCM 

with respect to the City of Greenlawn’s water withdrawals leave it with no such discretion to act, 

so section 7 does not apply.  

The City’s actions do not constitute a “take” of the Green River oval pigtoe mussel in 

violation of section 9 of the ESA. The proximate causal link between the City’s withdrawals and 
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the harm to the mussels is insufficient to affix liability. There is a long complex chain of events 

that was supposedly set in motion by the City’s withdrawals of water that are neither foreseeable 

nor sufficiently direct to satisfy proximate cause.  

 If this Court finds that the City’s water withdrawals violate section 9, it must still remand 

to the District Court on the issue of injunctive relief to balance the equities. Although the Supreme 

Court has indicated that ESA claims require a shift in the balancing of the equities towards 

protecting endangered species, District Courts must still balance the equities. Without analysis of 

species-wide harm and applying the full four-step permanent injunction analysis, the District Court 

abused its discretion. 

ARGUMENT 

I. THE CITY OF GREENLAWN, AS A MUNICIPAL RIPARIAN LANDOWNER, 
HAS THE RIGHT TO CONTINUE WATER WITHDRAWALS FROM THE 
BYPASS REACH WITHOUT UNDERTAKING WATER CONSERVATION 
MEASURES, AS ITS WITHDRAWALS ARE REASONABLE. 

 
 Standard of Review: A circuit court reviews a district court’s interpretation of state law 

de novo. PSM Holding Corp. v. Nat'l Farm Fin. Corp., 884 F.3d 812, 820 (9th Cir. 2018). Federal 

courts are bound by decisions of a state’s highest court on issues of state law and, in absence of a 

controlling decision on the matter, a federal court must predict how the state court would resolve 

the matter by using state intermediate court decisions, “decisions from other jurisdictions, statutes, 

treatises, and restatements as guidance.” Id. (citation omitted). 

 “The State of New Union and the Green River and its tributaries all lie east of the 97th 

meridian.” R. at 19. New Union adheres to common law riparian rights doctrine, recognizing rights 

in the use of water which landowners who own property abutting natural water sources may 

exercise R. at 11. New Union applies the common law doctrine of reasonable use to resolve 

competing riparian claims. R. at 12. New Union has not adopted any legislation governing such 
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disputes and case law discussing the application of this doctrine in New Union is unavailable. Id. 

Municipalities in New Union are recognized as riparian landowners and may withdraw water for 

the benefit of non-riparian landowners within their jurisdictions. Tubbs v. Potts, 45 N.U. 999 

(1909) (citations omitted). 

 Under common law, riparian rights “inhere in the soil” of property abutting a natural water 

source and confer rights to use the water upon owners of that property. Thomas v. La Cotts, 257 

S.W.2d 936, 940 (Ark. 1953). Reasonable use doctrine applies to competing claims between 

riparian landowners of the same natural water source and requires balancing the reasonableness of 

the upstream use against the reasonableness of the downstream use. See id. Under reasonable use 

doctrine, riparian landowners have the right to use the water source in question so long as that use 

does not “unreasonably interfere with the beneficial use of [the water source] by others.” Harrell 

v. Conway, 271 S.W.2d 924, 926 (Ark. 1954). Riparian landowners can engage in several uses of 

the water source, limited only by the reasonableness of that use with respect to other riparian 

landowners. Id. Further, no riparian landowner has any priority of use over any other riparian 

landowner. Thomas, 257 S.W.2d at 940. The reasonable use analysis is a fact intensive inquiry 

where courts have considered: (1) the use itself; (2) the extent, duration, necessity, and application 

of the use; (3) the nature and size of the stream and how that fits with the use; (4) the injury of one 

riparian proprietor and the benefit to the other; and (5) any other facts that could impact the 

reasonableness. People v. Hullbert, 91 N.W. 211, 217 (Mich. 1902). 

 The City is entitled to sufficient water flow through the Bypass Reach, unimpeded by 

ACOE’s diversions, as the seven (7) CFS flow is unreasonable when considering the rights of both 

parties. Additionally, riparian reasonable use doctrine does not permit the comparison of the City’s 

use of the water from the Bypass Reach with the use of NUO’s members, as NUO’s members are 
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not riparian landowners. And even if that use by NUO’s members is compared with the City’s, the 

City’s withdrawals are reasonable and its domestic use of the water is superior to other uses. 

A. ACOE’s restriction of water flow through the Green River Diversion to seven (7) CFS 
constitutes an unreasonable use of the water under its riparian rights because it 
infringes upon the City’s access to water in the Bypass Reach. 

  
 ACOE may exercise its riparian rights to divert water from the Green River from flowing 

into the Bypass Reach only to the extent that it does not unreasonably interfere with the City’s 

riparian rights. ACOE and the City possess riparian rights to use the Green River’s water flow as 

they both own lands abutting the shores of its current banks and historic banks along the Bypass 

Reach. See Thomas, 257 S.W.2d at 940. Reasonable use doctrine indicates that “no proprietor has 

priority in the use of water in derogation of another’s rights.” Id. The key to this inquiry is degree 

of use as riparian landowners are entitled to make withdrawals, even if those withdrawals reduce 

the flow of water to some extent. Hullbert, 91 N.W. at 218. An upper riparian proprietor diverting 

water infringes upon a lower proprietor’s riparian rights where the upper proprietor’s diversion 

“diminishes the volume of the [water source], so that it does not flow . . . and prevent[s] the use of 

it for any of the reasonable and proper purposes to which running water is usually applied . . . .” 

Id. at 214 (quoting Merrifield v. Lombard, 95 Mass. 16, 17 (1866)). Upper proprietors are 

permitted to carry out some diversions, but this must be done in a manner that minimally interferes 

with the rights of lower proprietors. Id. at 217. 

 ACOE could reasonably limit the City’s riparian rights by only making the diversions that 

are actually necessary to conduct ACOE’s riparian activities. See Harrell, 271 S.W.2d at 927. In 

Harrell, a downstream proprietor constructed a dam to pool water flow up for later use. Id. at 925-

26. An upstream proprietors used the stream for irrigation and sought to use the pooled-up water 

during a drought. Id. The downstream proprietor sued to enjoin the upstream proprietors from 
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using this water. Id. The court held that the downstream proprietor could not exclude upstream 

proprietors from using the excess water impounded by the dam. Id. at 927. The court reasoned that 

no riparian owner has superior rights over another, and the downstream proprietor could not restrict 

the upstream proprietors from exercising their riparian rights absent any shortage of water. Id. 

Reasonable use doctrine exists to resolve disputes over insufficient water resources and absent a 

shortage, one proprietor cannot restrict another’s ability to exercise his or her rights. See id. 

 Additionally, this Court may not consider ACOE’s withdrawals that benefit non-riparian 

parties to support the reasonableness of those withdrawals. City of Canton v. Shock, 63 N.E. 600, 

603 (Ohio 1902). In City of Canton, the upper proprietor was a municipality withdrawing water 

for various purposes Id. at 602. While the municipality was providing water for its residents, the 

plaintiffs alleged that it was also supplying water to parties beyond its jurisdiction. Id. at 603. The 

court remanded the case to determine whether the municipality made withdrawals to benefit 

persons beyond its jurisdiction. Id. at 604. The court stated that if withdrawals for extra-

jurisdictional parties materially reduced flow to downstream proprietors, the municipality would 

be exceeding its riparian rights. Id. Reasonable use doctrine requires riparian proprietors to use 

water withdrawals within their property, so the water has the opportunity to flow back to the source 

See id. at 603. Riparian proprietors may not carry out withdrawals for those beyond their property 

boundaries to the detriment of other proprietors, irrespective of quantity. See id. 

 Further, ACOE can only reasonably divert water in such quantities that it does not 

materially reduce the flow of water to the City. Heise v. Schulz, 204 P.2d 706, 713 (Kan. 1949). 

In Heise, the downstream proprietors sued to remove several dams that the upstream proprietors 

constructed, alleging that the dams diverted substantial quantities of water from flowing 

downstream. Id. at 707. The water source was typically dry during summer months and the record 
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indicated that the dams impounded relatively small amounts of water. Id. at 710. It was unlikely 

that removing the dams would have increased the downstream flow. Id. The court held that the 

upstream proprietors’ diversions were reasonable and allowed them to maintain the dams. Id. at 

713. The court reasoned that upstream proprietors are entitled to make non-wasteful uses of water 

sources so long as they do not unreasonably divert water away from downstream proprietors. Id. 

at 710. A lower riparian proprietor, further, must establish a material reduction of the flow of water 

before he can succeed on a riparian rights claim. Id. 

 Here, ACOE has materially reduced the flow of water through the Bypass Reach and has 

actionably restricted the City’s riparian right to access water. Although the average flow of water 

through the Green River is not explicitly stated in the record, it is capable of sustaining at least 

thirty (30) CFS through the Diversion Dam into the Bypass Reach. R. at 9. When ACOE 

established the WCM, it planned releases around a historic seven (7) CFS which, while adequate 

in 1968, does not consider the City’s current needs. R. at 7-9. ACOE materially reduces the flow 

of water to the City through the Bypass Reach when it adheres to the outdated WCM guidelines. 

Curtailing releases to seven (7) CFS is substantially lower than the viable thirty (30) CFS rate the 

Green River can sustain. As ACOE materially reduced the flow, it has actionably infringed on the 

City’s riparian rights and must do so reasonably. 

 Additionally, because ACOE is capable of exercising its riparian rights without infringing 

upon the City’s, material restrictions of flow at the Diversion Dam are unreasonable. Nothing in 

the record suggests that the dam’s service areas were suffering from power outages. Further, the 

curtailment directives were designed to preserve the water levels in Howard Runnet Lake, rather 

than to prioritize power generation. R. at 6. As reasonable use doctrine applies to competing claims 

over insufficient water resources, ACOE cannot materially limit the City’s access to water without 
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a shortage. See Harrell, 271 S.W.2d at 927. ACOE could continue hydroelectric power releases 

but decided to prioritize the lake water levels over its power generating activities when it 

promulgated the WCM. While it certainly can decide to do this, artificial shortages generated by 

goals for excess water storage do not fall within the reasonable use doctrine. See id. Therefore, 

ACOE’s retention of excess water is no longer an exercise of its riparian rights, but is simply a 

willful infringement on the rights of the City without a lawful purpose.  

 Moreover, ACOE exceeded its riparian rights by making water withdrawals for the benefit 

of non-riparian landowners and those needs cannot support a finding of reasonable use. Any water 

use by ACOE for power or recreational purposes is for the benefit of parties beyond the bounds of 

its riparian property. These uses exceed ACOE’s riparian rights and cannot be considered in the 

reasonable use analysis. The City, therefore, has a stronger claim to the division of water in the 

Green River as it is exercising its riparian rights to benefit properties within its jurisdiction for 

domestic purposes. See City of Canton, 63 N.E. at 603. 

B. The City’s water withdrawals are reasonable because they are for domestic purposes 
and under the reasonable use doctrine, the City is not required to engage in water 
conservation measures unless it infringes on coequal riparian rights. 

 
 The City is entitled to exercise its riparian rights to withdraw water for domestic purposes 

within the City’s limits. Upstream proprietors are generally prohibited from unreasonably 

diverting or appropriating water from a water source. Hackensack Water Co. v. Nyack, 289 F. 

Supp. 671, 677 (S.D.N.Y. 1968). An upper proprietor may withdraw water for his or her own 

domestic purposes, even if that withdrawal ultimately diminishes the flow of the stream to lower 

proprietors. Id. at 678 (citing Prentice v. Geiger, 74 N.Y. 341, 345 (1878)). A court cannot find a 

use unlawful without fully considering facts like the size and nature of the stream and the injury 

to the riparian rights of others. Sturtevant v. Ford, 182 N.E. 560, 561-62 (Mass. 1932). Riparian 
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landowners cannot be liable for injuries caused by their exercise of riparian rights so long as that 

exercise is “adapted and appropriate to the size and capacity of the stream and the quantity of water 

usually flowing in it.” Id. at 562 (emphasis added). 

1. Because the City’s water withdrawals do not impact the riparian rights of any 
downstream proprietors, the City is lawfully exercising its riparian rights and cannot 
be compelled to curtail its withdrawals under the reasonable use doctrine. 

 
 NUO’s members do not own riparian property and do not possess riparian rights, and thus 

cannot limit the City’s withdrawal of the water through the reasonable use doctrine. Riparian rights 

“inhere in the soil” of property abutting natural water sources and, vested in the land, may only be 

exercised by owners of those properties. Thomas, 257 S.W.2d at 940. The City owns riparian lands 

and can exercise riparian rights. R. at 5. NUO and its members, however, do not own riparian 

lands. R. at 10. While its members conduct fishing activities in the Green River and Green Bay, 

they do not own waterfront property and cannot exercise riparian rights. 

 As NUO’s members do not possess riparian rights to the use of the Green River and Green 

Bay, they cannot obtain relief under the reasonable use doctrine. Sturtevant, 182 N.E. at 562. Under 

riparian reasonable use doctrine, courts have consistently held that reasonable use claims and 

analyses can only be applied to conflicting rights between riparian landowners. See id. at 562-63; 

Thomas, 257 S.W.2d at 940. If a party is not exercising riparian rights, a court cannot apply the 

reasonable use analysis to compare competing riparian activities. See Portage County Bd. of 

Comm’rs v. City of Akron, 846 N.E. 478, 495-96, 499 (Ohio 2006). No further analysis is 

necessary, as absent any competing riparian rights claims for this Court to balance, it cannot apply 

the reasonable use doctrine. NUO’s members are not exercising any right coequal to the City’s 

under riparian law and they cannot claim that the City’s withdrawals unreasonably infringe upon 

their riparian rights. 
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2. Even if NUO can assert riparian rights, the City’s water withdrawals are not 
unreasonable with respect to the uses carried out by NUO’s members as domestic 
uses are superior to all other types of use. 

 
 In making water withdrawals for domestic uses, the City has a superior riparian claim under 

the reasonable use doctrine when compared to other types of use. Under riparian rights doctrine, 

“the right to use water for strictly domestic purposes is the only use superior to other lawful uses 

of water . . . .” Tunison v. Harper, 690 S.E.2d 819, 821 (Ga. 2010). Domestic uses are superior to 

all other types of uses, such as “fishing, recreation, and irrigation.” Harris v. Brooks, 283 S.W.2d 

129, 134 (Ark. 1955). Under common law, several low-level activities are included within the term 

“domestic use,” such as “water for the family, livestock, and gardening . . . .”1 Id. at 133. 

 In supplying water to households for domestic purposes, the City is exercising its riparian 

rights for a purpose superior to that of NUO’s members under the reasonable use doctrine. City of 

Canton, 63 N.E. at 603. In City of Canton, the upper municipal proprietor withdrew water for its 

residents to use for domestic and other purposes. Id. The court held that the municipality had the 

right to make withdrawals for domestic and manufacturing purposes within the bounds of the 

reasonable use doctrine. Id. at 604. The court further stated that the uses of downstream proprietors 

would necessarily have to yield to an upper proprietor’s use to the extent that such use was for 

domestic purposes. Id. at 603. This principle applies even if the upper proprietor has substantial 

water requirements for domestic purposes. The court reasoned that the lower proprietors “should 

 
1 Common law cases explicitly defining “domestic use” are limited, however, riparian jurisdictions 
with statutes implementing riparian doctrine have interpreted “domestic use” to include watering 
of gardens and lawns. Franco-American Charolaise, Ltd. v. Okla. Water Res. Bd., 855 P.2d 568, 
588 (Ok. 1990) (Domestic use under Oklahoma law includes watering “gardens, orchards, and 
lawns”); Miss. Code Ann. § 51-3-3 (2019) (Mississippi law includes “irrigation of home gardens 
and lawns”); Ark. Code Ann. § 15-22-903 (2019) (Arkansas law includes “watering of home 
gardens”). 
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have reasonably expected [the increased withdrawals] in the growth and development of the 

country, and subject to which contingency they established their water powers.” Id. 

 Here, as the City engages in water withdrawals to enable domestic uses by its residents, its 

exercise of its riparian rights is superior to any riparian exercise by NUO’s members and, thus, 

must be favored under a reasonable use analysis. The City increases water withdrawals over spring 

and summer months to allow its residents to irrigate their lawns and carry out ornamental watering. 

R. at 5. Although the City maintains withdrawals for other purposes, the increases complained of 

in the present case predominantly relate to domestic activities. Id. In contrast, NUO’s members 

primarily carry out commercial fishing operations in Green Bay. R. at 10. The City’s withdrawal 

of water for domestic watering activities is superior under the reasonable use doctrine to other 

types of riparian activities.  

 Although the City is large and it must engage in substantial withdrawals to supply its 

residents, such is consistent with the course of development in the area and riparian doctrine does 

not freeze the City’s rights in time. See City of Canton, 63 N.E. at 603. As the City’s exercise of 

its rights is reasonable to the extent that it is sufficient to enable domestic use by its residents, 

NUO’s members’ fishing activities must yield to the City’s needs in times of shortage. Further, 

although some water used by the City is discharged into the Progress River, the focus of NUO’s 

complaint is on increased domestic withdrawals. Although the City’s watering leads to evaporative 

losses, the use there has an opportunity to return to the Green River system and thus does not 

indicate an exceedance of the City’s riparian rights. See id. 

 Although dry weather conditions may impact the reasonable use analysis, the fishing use 

by NUO’s members must still yield to domestic uses by the City. Water losses caused by dry 

weather conditions cannot be imputed to any riparian owner when a considering reasonable use. 
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Hoover v. Crane, 106 N.W.2d 563, 566 (Mich. 1960). The Michigan Supreme Court indicated that 

when a party is engaged in the legitimate exercise of its riparian rights, it is not at fault for losses 

caused by weather conditions. See id. When a water source is diminished by riparian use and 

weather conditions, courts must consider the reasonableness of those uses to determine which must 

yield. Id. Again, as the City is exercising its riparian rights to facilitate domestic uses, which are 

superior to others, those others must yield, regardless of quantity. City of Canton, 63 N.E. at 603. 

Therefore, the City is not required to engage in water conservation measures during dry weather 

conditions under the reasonable use doctrine. 

II. THE OPERATION OF THE HOWARD RUNNET DAM WORKS DURING 
DROUGHT CONDITIONS TO PROVIDE FLOW TO THE CITY IS NOT A 
DISCRETIONARY ACTION THAT IS SUBJECT TO SECTION 7 
CONSULTATION OBLIGATIONS. 

 
Standard of Review: Circuit courts review a district court’s decision on a motion for summary 

judgment de novo. Karuk Tribe of Cal. v. U.S. Forest Serv., 681 F.3d 1006, 1017 (9th Cir. 2012). 

“Summary judgment is appropriate when there are no genuine issues of material fact and the 

moving party is entitled to judgment as a matter of law.” Id.; Fed. R. Civ. P. 56. Agency 

compliance with environmental statutes such as the ESA are reviewed under the Administrative 

Procedure Act (APA). Karuk Tribe of Cal.., 681 F.3d at 1017. In an APA review, an agency action 

may be set aside if it is “arbitrary, capricious, an abuse of discretion, or is otherwise not in 

accordance with the law.” Id.; 5 U.S.C. § 706(2)(A) (2018).   

This Court should affirm the judgment below and find that ACOE did not take a 

discretionary action that would trigger the section 7 consultation obligations of the ESA. Section 

7 of the ESA, enacted in 1973, broadly institutionalizes the precautionary principle as applied to 

the protection and conservation of endangered and threatened species and their critical habitats. 

See Damien M. Schiff, The Endangered Species Act at 40: A Tale of Radicalization, Politicization, 
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Bureaucratization, and Senescence, 37 ENVIRONS ENVTL. L. & POL’Y J. 105, 109 (2014). Section 

7(a)(2) of the ESA requires federal agencies to consult with the Fish and Wildlife Service (FWS) 

or the National Marine Fisheries Service (NMFS) before engaging in any “agency action” that 

could jeopardize the continued existence of a listed species. 16 U.S.C. § 1536(a)(2) (2018).  

The scope of the ESA is broad, but it is still subject to certain limitations intended to 

establish the role of the statute with respect to the overarching regulatory landscape. A regulation 

promulgated by FWS and NMFS to implement the ESA states that “[s]ection 7 and the 

requirements of this part apply to all actions in which there is discretionary Federal involvement 

or control.” 50 C.F.R. § 402.03 (2019); see also Nat’l Ass’n of Home Builders v. Defenders of 

Wildlife, 551 U.S. 644 (2007). An agency has no discretion if it has either a conflicting statutory 

mandate or another preexisting legal obligation. Cottonwood Envtl. L. Ctr. v. U.S. Forest Serv., 

789 F.3d 1075, 1086 (9th Cir. 2015). Courts implement the preexisting legal obligation standard 

in a two-step inquiry. Karuk Tribe of Cal., 681 F.3d at 1021. “First [the court] ask[s] whether a 

federal agency affirmatively authorized, funded, or carried out the underlying activity. Second, 

[the court] determine[s] whether the agency had some discretion to influence or change the activity 

for the benefit of a protected species.” Id. 

A. The April 23, 2017 release of water to the Bypass Reach during the 2017 drought 
warning is not the controlling action at issue, but rather, the 1968 WCM, which 
predates the enactment of the Endangered Species Act, controls.  

 
The ESA’s section 7 consultation obligations are not applicable to the 1968 WCM because 

it is an agency action that was completed before ESA was enacted. In Tennessee Valley Authority 

v. Hill, the Supreme Court inferred that, while the ESA has a broad prospective effect, Congress 

did not intend for it to operate retroactively. 437 U.S. 153, 186 n. 34 (1978); Sierra Club v. Babbit, 

65 F.3d 1502, 1510 (9th Cir. 1995). Given this rationale, the default presumption should be that 
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the ESA does not apply ACOE’s adoption of the revised 1968 WCM unless a subsequent agency 

action has re-triggered section 7 consultation obligations. The record indicates that ACOE has 

operated pursuant to the terms of the 1968 WCM since its adoption, so that is the controlling 

agency action for the purposes of a section 7 consultation analysis. While that is true, section 7 of 

the ESA does not apply.    

1. The 1968 amendments to the WCM represent a completed federal action that is not 
ongoing and does not require ACOE to affirmatively act in the future, leaving ACOE 
with no discretion that can inure to the benefit of a listed species.   

 
The section 7 consultation obligation only applies to agency actions that are “authorized, 

funded, or carried out by [a federal] agency.” 16 U.S.C. § 1536(a)(2). However, for the purposes 

of the ESA agency inaction is not treated as an action, and as such the duty to consult under section 

7 only arises when an agency affirmatively acts or authorizes an activity that could harm listed 

species. Cal. Sportfishing Prot. All. v. Fed. Energy Regulatory Comm’n, 472 F.3d 593, 595, 598 

(9th Cir. 2006); W. Watersheds Project v. Matejko, 468 F.3d 1099, 1108 (9th Cir. 2006). Further, 

if a “private activity is proceeding pursuant to [a completed agency action], an agency has no duty 

to consult under section 7 if it takes no further affirmative action regarding that activity.” Karuk 

Tribe of Cal., 681 F.3d at 1021.   

Here, the 1968 WCM does not trigger a section 7 consultation because the continued 

operation of the Howard Runnet Dam Works is not an affirmative act or authorization within the 

meaning of the ESA. Instead, the 1968 amendments to the WCM were a discrete agency action 

authorizing ongoing private conduct that, in the present day, ACOE merely facilitates. The ESA 

implementing regulations make clear that section 7 is only intended to apply to agency “action” 

with legal effects, such as the promulgation of regulations or the issuance of permits, and not the 

actions that an agency is required to take pursuant to those rules or agreements. See 50 C.F.R. § 
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402.02. The cases interpreting the “agency action” requirement of the ESA have consistently 

limited section 7 consultation obligations to circumstances where the agency was affirmatively 

involved in or affirmatively undertook a legal action that gives a private party new legal rights or 

obligations, such as issuing a permit, renegotiating a water supply contract, or responding to a 

notice of intent to conduct mining operations on public lands. See e.g., Turtle Island Restoration 

Network v. Nat’l Marine Fisheries Serv., 340 F.3d 969 (9th Cir. 2003); Nat. Res. Def. Council v. 

Houston, 146 F.3d 1118 (9th Cir. 1998); Karuk Tribe of Cal., 681 F.3d 1006. The District 

Commander’s actions on April 23, 2017 are simply a recognition of the City’s rights as a riparian 

landowner to make water withdrawals under the WCM. These actions are not cognizable as a new 

agency action for section 7’s purposes like a new permit, license, or regulation would be. Because 

ACOE does not take an affirmative legal action when it follows the provisions of the WCM, it has 

not triggered a section 7 consultation.  

2. Operating pursuant to the WCM leaves ACOE no discretion to take actions that could 
inure to the benefit of listed species. 

 
Agency actions only trigger a section 7 consultation if they are discretionary and have the 

capability of inuring to the benefit of listed species. Turtle Island Restoration Network, 340 F.3d 

at 974-75. In this stage of the inquiry, the “relevant question is whether the agency could influence 

a private activity to benefit a listed species, not whether it must do so.” Karuk Tribe of Cal., 681 

F.3d at 1026. If an agency does not have the ability to influence an activity to benefit listed species, 

it will not be required to engage in a section 7 consultation as it “would be a meaningless exercise.” 

Sierra Club, 65 F.3d at 1508-09.  

Here, the plain terms of the 1968 WCM leave ACOE without the discretion to act in an 

alternative manner which could inure to the benefit of listed species. The 1948 agreement between 

ACOE and the City states that the City is entitled to sufficient water releases to allow it to withdraw 
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water “in such quantities and at such rates and times as it is entitled to as a riparian property owner 

under the laws of the State of New Union.” R. at 6. Further, the WCM contains a general provision 

providing that “at all times the Howard Runnet Dam Works shall be operated in a manner that 

complies with . . . the riparian rights of property owners established under New Union Law.” Id. 

at 7. The net effect of these two provisions is that ACOE does not have the discretion to alter the 

quantities of water that the City, as a riparian landowner, is entitled to. To the extent that the City 

is entitled to variable quantities of water as a riparian proprietor, it is the role of the courts, not 

ACOE, to apply New Union common law to determine what a reasonable quantity of water would 

be. Consequentially, ACOE does not have the ability to alter the City’s water withdrawals to inure 

to the benefit of listed species, so section 7 consultation obligations do not apply.  

Likewise, the 1968 WCM forecloses ACOE’s discretion as to the circumstances in which 

regularly scheduled releases from the Diversion Dam to the Bypass Reach may be curtailed. This 

is because ACOE is bound by the WCM to react in certain predetermined ways as a response to 

objectively verifiable natural criteria. If lake levels at Howard Runnet Dam Works ever fall below 

their seasonal target goals, the WCM dictates that specific releases or curtailments must follow. 

Id. Similarly, the WCM dictates that ACOE is required to allow natural inflow to progress 

downstream through the Bypass Reach unless the lake is below target levels or if it would risk 

exceeding the flood damage rate. Id. These terms in the WCM establish that ACOE has no 

discretion to release or to stop releasing water into the Bypass Reach. Instead, ACOE is only 

authorized by the WCM to adjust flow as needed to respond to objectively verifiable natural 

criteria. In turn, ACOE has no ability to voluntarily act to curtail releases which would inure to the 

benefit of listed species, and as a result, the section 7 consultation obligations do not apply. 
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 Section 7 is inapplicable to ACOE’s operation of the Howard Runnet Dam Works pursuant 

to the WCM because it is not an agency action within the meaning of the ESA and because it does 

not grant ACOE the discretion to act in a manner that could inure to the benefit of listed species 

while still following the binding operational provisions of the WCM. Therefore, ACOE will not 

be required to consider implementing protective measures for listed species that would disrupt 

existing water supply arrangements that the City relies on. 

B. Even if the April 23, 2017 release is the controlling agency action, it is still not subject 
to section 7 consultation obligations because it is a nondiscretionary agency action.  

 
 The District Commander’s April 23, 2017 release of thirty (30) CFS of water into the 

Bypass Reach does not trigger a section 7 consultation because it is exempt as a nondiscretionary 

obligation that cannot be modified to inure to the benefit of listed species. Here, the relevant agency 

action – the 1968 amendments to the WCM – has already been completed. Thus, ACOE’s 

implementation of the WCM in its operation of the Howard Runnet Dam Works will only trigger 

a section 7 consultation if, under the WCM, ACOE has retained discretion that could be used to 

inure to the benefit of listed species. Turtle Island Restoration Network, 340 F.3d at 974-75.  

 The plain terms of the provisions governing the City’s rights as a riparian under the 1968 

WCM make clear that ACOE has no discretion that would be capable of inuring to the benefit of 

listed species. As is established above, the WCM leaves ACOE with no discretion to alter the 

quantities or timings of the water withdrawals that the City makes from the Bypass Reach. Instead, 

ACOE may only act to benefit the mussel population by altering its existing relationships with or 

even bringing suit against upper riparian proprietors such as the Green River valley agricultural 

entities. R. at 7-8. While ACOE may have the discretion to regulate, alter, amend, or renegotiate 

these other water supply arrangements to inure to the benefit of listed species, it does not have that 

discretion with respect to the City’s water withdrawals. 
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Courts have frequently held that an agency’s retained discretion to alter or renegotiate the 

terms of an agreement, such as a water supply contract, is capable of triggering section 7 

consultation obligations. See e.g., Nat. Res. Def. Council, 146 F.3d 1118; Envl. Protection Info. 

Ctr. v. Simpson Timber Co., 255 F.3d 1073, 1082 (9th Cir. 2001); O’Neill v. United States, 50 

F.3d 677 (9th Cir. 1995). However, the record indicates that the terms of the 1968 WCM recognize 

the City’s rights as a riparian landowner in addition to the original recognition of these rights 

pursuant to the 1948 agreement between ACOE and the City. R. at 6-7. The redundant 

memorialization of this right in two separate legal documents indicates that even if ACOE had the 

discretion to renegotiate the terms of its 1948 agreement with the City, that discretion would still 

be constrained by the terms of the 1968 WCM. R. at 7. As previously established, the City’s 

riparian rights entitle it to make water withdrawals at certain timings and quantities that ACOE 

has no discretion to influence. Thus, even if ACOE has the discretion to renegotiate its 1948 

agreement with the City, it still cannot exercise that discretion to inure to the benefit of listed 

species because it would still be bound by the terms of the 1968 WCM. Furthermore, the record is 

silent as to establishing that ACOE has even retained the discretion to renegotiate in the first place 

as it never indicates that ACOE has done anything but follow the terms of the 1948 agreement and 

the 1968 WCM. If ACOE has no discretion to alter these obligations then discussion of exactly 

how it would exercise that discretion would be academic, and a section 7 consultation to 

concerning such nonexistent discretion would certainly be a “meaningless exercise.” 

III. THE CITY’S WITHDRAWALS FROM THE BYPASS REACH DO NOT 
CONSTITUTE A “TAKE” OF THE ENDANGERED OVAL PIGTOE MUSSEL IN 
VIOLATION OF SECTION 9 OF THE ENDANGERED SPECIES ACT BECAUSE 
THERE IS NOT PROXIMATE CAUSE TO AFFIX LIABILITY.  

 
Standard of Review: The court reviews summary judgments de novo. City of Richardson v. 

Oncor Elec. Delivery Co., 539 S.W.3d 252, 258 (Tex. 2018). To prevail on a summary judgment 
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motion, there are no disputed issues of material fact and the moving party is entitled to judgment 

as a matter of law. Karuk Tribe of Cal., 640 F.3d at 987. The District Court misapplied the 

proximate cause standard, so its conclusion is entitled to no deference as it found no facts in this 

case. Aransas Project v. Shaw, 756 F.3d 801, 819 (5th Cir. 2014). 

The City’s withdrawals of water from the Bypass Reach are not a “take” of the Green River 

oval pigtoe mussel in violation of section 9 of the ESA. 16 U.S.C. § 1538 (2018). Therefore this 

Court should reverse the district court’s grant of summary judgment because there is no proximate 

cause to affix liability to the City. There is no proximate cause for two reasons. First, the City 

could not foresee that its water withdrawals from the Bypass Reach would indirectly harm the 

habitat of the mussels sixty (60) miles downstream. And second, even if the death of the mussels 

was foreseeable, there is an insufficient causal connection between the City’s water withdrawals 

and the death of 25% of the Green River Mussel population to establish the proximate cause 

necessary for a take. Therefore, the City is not liable for a take of the mussels. 

Congress enacted the ESA "to halt and reverse the trend toward species extinction, whatever 

the cost." Tenn. Valley Auth., 437 U.S. at 184. Section 9 of the ESA prohibits “any person subject 

to the jurisdiction of the United States to . . . take any such species within the United States or the 

territorial sea of the United States . . . ." 16 U.S.C. § 1538(a)(1)(B). The ESA defines a person is 

defined as: 

an individual, corporation, partnership, trust, association, or any other private 
entity; or any officer employee, agent, department, or instrumentality of the Federal 
Government, of any State municipality, or political subdivision of a State, or of any 
foreign government; any State, municipality, or political subdivision of a State, or 
any other entity subject to the jurisdiction of the United States. 
 

16 U.S.C. § 1532(13) (2018). The ESA defines "take" to mean "to harass, harm, pursue, hunt, 

shoot, wound, kill, trap, capture, or collect." 16 U.S.C. § 1532(19). The term "harm" means, “[a]n 
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act which actually kills or injures wildlife. Such act may include significant habitat modification 

or degradation where it actually kills or injures wildlife by significantly impairing essential 

behavior patterns, including breeding, feeding or sheltering.” 50 C.F.R § 17.3 (2019). Congress 

“intended 'take' to apply broadly to cover indirect as well as purposeful actions,” however, it did 

not dispense of the ordinary principles of proximate causation. Babbitt v. Sweet Home Chapter of 

Cmtys. for a Great Or., 515 U.S. 687, 704, 714 (1995). 

To prove a violation of section 9 of the ESA, a person must have (a) taken some action; (b) 

that both caused in fact and proximately caused; (c) some ongoing “take” of an endangered species. 

16 U.S.C. §§ 1538(a)(1)(A), 1540 (g)(1)(A); Sweet Home, 515 U.S. at 700 n.13. Significantly, the 

ordinary requirements of proximate causation and foreseeability must be satisfied to affix liability 

for a take under the ESA. Sweet Home, 515 U.S. at 700, n. 13 (rejecting the dissenter’s assertions 

that a form of strict liability by causal connection, could be imposed). As the Supreme Court has 

described the concept of proximate cause in various ways, Black’s Law Dictionary is instructive. 

Nicole Summers, Setting the Standard for Proximate Cause in the Wake of Bank of America Corp. 

v. City of Miami, 97 N.C.L. REV. 529, 545 (2019) (discussing that the Court is adopted a range of 

standards for proximate cause). It defines proximate cause as: (1) “a cause that is legally sufficient 

to result in liability; an act or omission that is considered in law to result in a consequence, so that 

liability can be imposed on the actor”; and (2) “a cause that directly produces an event and without 

which the event would not have occurred.” Proximate Cause, Black's Law Dictionary (11th ed. 

2019) (emphasis added). 

In Sweet Home the Court explained that the ESA prohibits “takes” so long as they are 

“foreseeable rather than merely accidental.” Sweet Home, 515 U.S. at 700; Paroline v. United 

States, 572 U.S. 434, 445 (2014) (“Proximate cause is often explicated in terms of foreseeability . 
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. . .”). Proximate causation depends to a great extent on the “fairness of imposing liability for 

remote consequences.” Sweet Home, 515 U.S. at 713. Proximate cause requires “some direct 

relation between the injury asserted and the injurious conduct alleged. A link that is ‘too remote,’ 

‘purely contingent,’ or ‘indirec[t]’ is insufficient.” Hemi Grp., LLC v. City of N.Y., 559 U.S. 1, 9 

(2010) (citation omitted). It “thus serves, inter alia, to preclude liability in situations where the 

causal link between conduct and result is so attenuated that the consequence is more aptly 

described as mere fortuity.” Paroline, 572 U.S. at 445. In other words, a party cannot be held 

responsible for a take unless the events are both foreseeable and there is direct relationship between 

the action and the injurious conduct. 

A. The intervening acts leading up to the death of part of the mussel population are an 
unforeseeable consequence of the City’s withdrawals, therefore, there is no proximate 
cause and the city is not liable for a section 9 take. 

 
The effects of the City’s withdrawals of water on the mussels were not reasonably 

foreseeable. Therefore, the District Court erred as it failed to consider the foreseeability of the 

harm to the mussels with respect to the City’s water withdrawals, and must be reversed. To 

establish proximate cause, a take must be foreseeable at the time of the person’s actions. Sweet 

Home, 515 U.S. at 701; Paroline, 572 U.S. at 445. In Sweet Home, the Court made “clear that 

Congress had in mind foreseeable rather than merely accidental effects on listed species.” 515 U.S. 

at 700. Justice O’Connor’s concurrence in Sweet Home is instructive in disavowing foreseeability, 

and thus ESA liability where, “erosion that makes silt run into a nearby river, which depletes 

oxygen in the water and thereby injures protected fish.” Sweet Home, 515 U.S. at 713 (J., 

O’Connor, concurring).  

The Fifth Circuit, applying O’Connor’s concurrence, held that the district court erred in 

finding foreseeability as a matter of law, when it “untethered linking of governmental licensing” 
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with every resultant harm to an endangered species. Aransas Project, 756 F.3d at 820. Specifically, 

in Aransas, there was a long chain of causation that started with the issuing of permits and ended 

with the deaths of twenty-three endangered whooping cranes. Id. at 819. The court held the harm 

to the endangered species was the “essence of unforeseeability” when: (1) a drought that, due to 

evaporation, increased the salinity from rivers; (2) that increased salinity would then kill the food 

and lead to food stress; (3) that increased salinity also caused the cranes to fly further for food 

from their usual habitats to hunt; and (4) the resulting reduced freshwater inflows lead to the 

cranes’ deaths. Id. at 821-23. The Fifth Circuit stated that these events demonstrated that a 

fortuitous confluence of adverse factors that caused the harm to the species, rather the specified 

act of the agency. Id. at 822-23. Further, even though there was a recovery plan that discussed 

issues relating to freshwater inflows, salinity, drought, and blue crab population, the court held 

that this did not establish foreseeability because it did not specifically predict that a lack of 

freshwater inflows would result in abnormal deaths of the endangered species. Id. at 821. 

The present case is almost identical to that before the court in Aransas because: (1) there 

was a drought; (2) the resulting decrease in water prevents the sailfin shiners from migration; (3) 

the migration enables larval mussels to attach to the sailfin shiner gills; (4) a decrease in water 

flow due to several large agricultural operations commencing diversions of water a decade after 

ACOE adopted the MCM resulted in evaporating water losses to the system; and (5) above normal 

temperatures because of climate change. R. at 7, 9, 11, 16. It is far too unpredictable and 

unforeseeable that the City’s withdrawals to water lawns would trigger an anticipated synergy 

among the many links in the chain in 2017, leading to the death of approximately 25% of the 

mussel population. R. at 9. Further, as the court in Aransas held the recovery plan did not prove 

foreseeability of harm to an endangered species, the WCM implemented by ACOE does not 
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contain any provisions regarding how drought levels will harm the Green River mussels. R. AT 

6,7. Therefore, because the actions are not foreseeable, there is no proximate cause and the City is 

not liable for a take under section 9. 

B. There is no direct relation between the injury asserted and the injurious relationship 
to establish proximate cause, even if there is a possibility that this meandering causal 
chain might be foreseeable, therefore, the city is not liable. 

 
The City’s withdrawals of water from the Bypass Reach and resulting harm to the mussels 

is too attenuated for proximate cause to attach. Proximate causation depends “to a great extent on 

considerations of the fairness of imposing liability for remote consequences.” Sweet Home, 515 

U.S. at 713. Defenders of Wildlife v. EPA, 882 F.2d 1294, 1296–98 (8th Cir. 1989) (finding a take 

when there was a clear relationship between the EPA’s registrations of a pesticide and the 

poisoning of an endangered species); Strahan v. Coxe, 127 F.3d 155, 165 (1st Cir. 1997) (state 

licensing of fishing gear to use gillents and lobster traps in certain areas was done with an 

awareness that endangered right whales could be caught in the devices and that over 50% of right 

whales showed scars from previous encounters from these devices). 

Proximate cause, however, “goes too far” when imposing liability is grounded in “multiple, 

natural, independent, unpredictable and interrelated forces affecting [an endangered species’] 

estuary environment.” Aransas Project, 756 F.3d at 823; Cold Mountain v. Garber, 375 F.3d 884, 

890 n. 6 (9th Cir. 2004) (finding insufficient evidence that herding of bison resulted in take of bald 

eagles where many other factors could have contributed to eagles’ reproductive failure); 

Loggerhead Turtle v. County Council of Volusia County, 896 F. Supp. 1170, 1180-81 (M.D. Fla. 

1995) (court accepted for standing purposes a theory that the county’s authorization of nocturnal 

vehicular beach traffic and regulation of outdoor lighting could directly result in the killing of 

newly-hatched loggerhead turtles by misdirecting them away from the sea), remanded, 92 F.Supp. 
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2d 1296, 1306–07 (M.D. Fla. 2000) (finding no proximate cause of turtle deaths by the county’s 

ordinances). 

For example, in Aransas Project, a non-profit sued a state governmental agency under the 

ESA for A violation of 16 U.S. § 1531 alleging that the state agency’s actions and failure to act in 

managing water diversion, harmed and harassed an endangered species habitat.” Aransas Project, 

756 F.3d at 805, 807. The district court held that the agency was liable for a “take.” Id. at 817. The 

Fifth Circuit reversed because the district court either misunderstood the relevant liability test or 

misapplied the standard for proximate cause. Aransas Project, 756 F.3d at 817. The district court 

failed to consider that the “causal link between conduct and result is so attenuated that the 

consequence is more aptly described as mere fortuity” as the lower court failed to link the state’s 

act of issuing water permits with the deaths of the whooping cranes. Id. (citing Paroline, 572 U.S. 

at 445). In other words, proximate cause is “shorthand for the policy-based judgment that not all 

factual causes contributing to an injury should be legally cognizable causes.” CSX Transp., Inc. v. 

McBride, 564 U.S. 685, 701 (2011). Such events included: (1) a drought; (2) increased salinity in 

the bay; (3) reduced freshwater inflows; and (4) a declining food population. Aransas Project, 756 

F.3d at 821-23. 

Similarly, the chain of causation here also lacks a direct connection between the initial 

actions taken by the City and the resulting harms to the mussels. The meandering route between 

the City’s withdrawals and the death of part of the mussel population, involved various 

complicated detours that are more fully described below, including: (1) a severe drought; (2) two 

dams which are not controlled by the City; and (3) increased agricultural withdrawals upstream. 

R. at 6-8, These three events stand in sharp contrast to the events in Strahan because there is no 
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direct connection between the City’s withdrawals and the harms to the mussels. Instead, there is a 

long and complex chain that is far too attenuated to hold the City liable.  

1. The City of Green Lawn cannot be liable for acts of nature. 
 

The Court cannot hold the City liable for above normal temperatures and the absence of 

rain. It is well established that under section 9 of the ESA, an illegal take of a species occurs when 

the take of that species is the result of an action by a person or an agency. 16 U.S.C. § 1436 (2018) 

(emphasis added). Acts of nature do not fall within the scope of section 9. Aransas Project, 756 

F.3d at 822 (reversing the district court’s findings of a take because changes in salinity levels are 

“subject to varying and unpredictable contingencies of weather, tides and temperature changes.”); 

Alabama v. U.S. Army Corps of Eng’rs, 441 F. Supp. 2d 1123, 1134 (N.D. Ala. 2006) (denying a 

motion for temporary restraining order to protect threatened and endangered muscles under section 

9 of the ESA because decreased rainfall and increased evaporation cannot be blamed on the Corps); 

Pac. Shores Subdivision Cal. Water Dist. v. United States Army Corps of Eng'rs, 538 F. Supp. 2d 

242, 261-62 (D.D.C. 2008) (there was no illegal take because the flooding of the lakes was a 

natural act and not the result of the artificial breaching). 

Here, all parties agree that, based on scientific assessments of precipitation patterns and 

temperature trends resulting from climate change, drought warning conditions are likely to occur 

again. R. at 11. Therefore, the City cannot be held responsible for a take because of these natural 

conditions. There is a lack of evidence to establish that the harm to the Green River mussels is 

attributed to the City’s remote action of water withdrawals, rather than the direct connection 

between the increased temperature, lack of rainfall, and climate change. R. at 11. 
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2. The City has no ability to control the water releases of the Howard Runnet Dam 
Works and therefore, a sufficient casual connection cannot possibly exist. 

 
 Section 9 liability cannot be imposed on the City for a take caused by ACOE’s actions 

which the City has no authority to control. Accordingly, section 9 liability may attach to other 

proximately caused actions over which an agency does have control. See DOT v. Pub. Citizen, 

541 U.S. 752 (2004); Nat. Res. Def. Council v. Norton, 236 F. Supp. 3d 1198, 1239 (E.D. Cal. 

2017). For example, in Public Citizen, a non-profit sued an agency for violating the National 

Environmental Policy Act (NEPA) for failing to analyze the environmental impact of permitting 

cross-border truck traffic. 541 U.S. at 762-63. The Ninth Circuit granted the petitions and set aside 

the rules. Id. at 763. The Supreme Court reversed, holding that "NEPA requires a reasonably close 

causal relationship between the environmental effect and the alleged cause," analogous to the 

"familiar doctrine of proximate cause from tort law," and instructed that "courts must look to the 

underlying policies or legislative intent in order to draw a manageable line between those causal 

changes that may make an actor responsible for an effect and those that do not." Id. at 767 (quoting 

W. Keeton, D. Dobbs, R. Keeton, & D. Owen, PROSSER AND KEETON ON LAW OF TORTS 264, 274-

275 (5th ed. 1984)). Because the agency in Public Citizen’s acts were non-discretionary, the 

resulting causal connection was insufficient to establish a “but for” causal relationship. Id. at 767-

68. 

 Similarly, in Norton, the District Court for the Eastern District of California held that the 

broad principles of the NEPA analysis from Public Citizen also apply to the section 9 of the ESA. 

Norton, 236 F. Supp. 3d at 1238. The court held that it was not appropriate to “impose Section 9 

liability on a government agency for a take caused by an action over which it has no control.” Id. 

at 1239. In particular, the court reasoned that “a federal agency that is legally required to take an 
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action,” such as implementing non-discretionary terms of a contract, “cannot be the proximate 

cause of Section 9 take by undertaking that non-discretionary action.” Id. 

 Here, the operation of the Howard Runnet Dam Works and the City’s withdrawals from 

the Bypass Reach are non-discretionary actions and thus there is no proximate cause. Like the 

agency in Norton, the City and the ACOE entered a non-discretionary agreement to maintain flow 

in the Bypass Reach sufficient to allow the City to continue water withdrawals. R. at 6. Further, 

ACOE, through the authority of WCM, has control over any water released into the  

Bypass Reach that exceeds the city’s needs. Id. ACOE also controls the releases from the Howard 

Runnet Dam into tailrace downstream of the City and before the habitat of the mussels. Id. 

Because the City’s actions are non-discretionary it cannot be held liable for a take of the 

mussels under section 9. Further, under the proximate cause analysis in Public Citizen the City has 

no ability to maintain the flow of the Howard Runnet Dams Works. Therefore, the City cannot be 

considered a legally relevant “cause” to the effect. 

3. The City cannot control the amount of water diverted by several large agricultural 
operations. 

 
Similar to the control analysis of the water releases, the City also cannot control the 

agricultural withdrawals upstream of the Bypass Reach. When an entity lacks total control over 

the amount of water diverted from users, it is too attenuated as a matter of law to satisfy the 

proximate cause standard. Aransas Project, 756 F.3d at 818, 822 (explaining that “remote actors 

in a vast and complex ecosystem” and the “decision to draw river water by hundreds of users” is 

too remote and therefore insufficient to impose ESA liability) cf. Strahan, 127 F.3d at 164 (state’s 

licensure of fishing equipment did not involve an intervening independent actor).  

Here, the City has no authority to regulate private consumptive uses of the several large 

agricultural operations in the Green River valley. The agricultural operation’s withdrawals 
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upstream from the Bypass Reach resulted in evaporative water losses to the system. R. at 7-8. The 

City cannot be liable under the ESA for a remote third-party actor’s independent actions. If all 

current conditions continue to persist, including increased temperatures, increased evaporation due 

to climate change, large agricultural operations withdrawals upstream, and current diversions and 

releases from the Dam Works will modify the mussel habitat, it will eventually lead to the mussels 

extirpation. There are too many intervening events that led to the deaths to hold the City liable for 

a section 9 take of the mussels. There is no evidence in the record to support that even if the City 

did not withdraw water from the Bypass Reach that the mussel population would increase or 

remain the same.  

IV. EVEN IF THE CITY’S WATER WITHDRAWALS CONSTITUTED A “TAKE” OF 
THE OVAL PIGTOE MUSSELS UNDER SECTION 9 OF THE ESA, THE 
DISTRICT COURT ABUSED ITS DISCRETION BY EFFECTING AN 
ERRONEOUS CONCLUSION OF LAW THROUGH ITS FAILURE TO 
BALANCE THE EQUITIES BEFORE ISSUING AN INJUNCTION AND THIS 
COURT SHOULD REMAND. 

 
 Standard of Review: A circuit court reviews a district court’s grant or denial of an 

injunction under the ESA for abuse of discretion. Aransas Project, 775 F.3d at 663. “A district 

court abuses its discretion if it ‘(1) relies on clearly erroneous factual findings when deciding to 

grant or deny the permanent injunction, (2) relies on erroneous conclusions of law when deciding 

to grant or deny the permanent injunction, or (3) misapplies the factual or legal conclusions when 

fashioning its injunctive relief.’” Id. (citation omitted). Review of any underlying legal 

determinations necessary to resolve this issue are reviewed de novo. Animal Welfare Inst. v. 

Martin, 623 F.3d 19, 26 (1st Cir. 2010). 

 Under the ESA, citizens may bring civil suits to enjoin parties alleged to be in violation of 

the Act. 16 U.S.C. § 1540(g)(1) (2018). Plaintiffs can only obtain a permanent injunction if they 

demonstrate: (1) an irreparable injury; (2) that other remedies, like monetary damages, are 
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inadequate to redress that injury; (3) that an equitable remedy is warranted after considering the 

balance of hardships between the plaintiff and defendant; and (4) that the public interest would not 

be harmed by a permanent injunction. Animal Welfare Inst., 623 F.3d at 26; see also Monsanto v. 

Geertson Seed Farms, 561 U.S. 139, 141 (2010) (quoting eBay Inc. v. MercExchange, L.L.C., 547 

U.S. 388, 391 (2006)). While the Supreme Court has indicated that judicial discretion in issuing 

injunctions for violations of the ESA is limited, courts have not interpreted this to mean that they 

must “mechanically” grant injunctions for any such violation. Tenn. Valley Auth., 437 U.S. at 193-

95; but see Aransas Project, 775 F.3d at 663; Animal Welfare Inst., 623 F.3d at 27. By 

mechanically issuing the injunction without balancing the equities and, further, basing its findings 

on insufficient facts to establish an irreparable injury to the mussel population, the District Court 

abused its discretion. 

 The District Court was required to balance the equities before enjoining the City’s 

withdrawals and needed to find an irreparable injury to the mussel population before the balance 

could heavily shift towards protecting that population. The Supreme Court stated that by passing 

the ESA, Congress established strong policies prioritizing the protection of endangered species 

over other public and private interests. Tenn. Valley Auth., 437 U.S. at 194. The Court reasoned 

that in setting this policy, Congress necessarily limited the discretion of the judiciary to balance 

the equities and consider interests beyond those embodied in the Act. Id. at 193-94. The Court was 

addressing a section 7 claim involving substantial harm to the endangered species, not a section 9 

take. Absent sufficient justification, several circuits have been unwilling to forgo the equitable 

considerations involved in evaluating requests for injunctive relief. Hawksbill Sea Turtle v. Fed. 

Emergency Mgmt. Agency, 126 F.3d 461, 478 n. 13 (3d Cir. 1997) (quoting Hawksbill Sea Turtle 

v. Fed. Emergency Mgmt. Agency, 939 F. Supp. 1195, 1208 (D.V.I. 1996)). 
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 In considering injunctive relief under section 9, a district court must consider whether that 

take will irreparably harm a species as a whole before it can find that the balance of equities shifts 

significantly towards protecting the species as indicated in Tennessee Valley.  Other circuits 

interpreting that decision have indicated that the habitat destruction finding there justified a 

permanent injunction and resolved the balancing of the equities because of “the strong and 

undisputed showing of irreparable harm that would occur absent an injunction: an entire species 

would become extinct.” Animal Welfare Inst., 623 F.3d at 27. The First Circuit stated that 

injunctions are issued based on the facts and district courts must consider the facts and balance the 

equities in issuing an injunction. Id. (reasoning that the Court in Tennessee Valley found that 

striking the balance of the equities in favor of the plaintiffs was strongly supported by the facts 

and Congressional policy foreclosed any other determination). The Fifth Circuit has similarly 

agreed, indicating that there is only a “relaxed” injunctive relief standard “insofar as the balance 

of equities will lean more heavily in favor of protecting wildlife than it would in the absence of 

the ESA.” Aransas Project, 775 F.3d at 663. A district court must still review the facts and balance 

the equities and should determine the impact on the species before issuing any injunction. Id. 

 To properly apply the injunction standard stated in Tennessee Valley to a section 9 claim, 

the District Court was required to consider the facts to determine an impact on the species as a 

whole, rather than any specific take, and thus, incorrectly interpreted the law. The First Circuit 

held that there is nothing in the citizen suit provision of the ESA to indicate that Congress intended 

to preclude district courts from considering species-wide harms in section 9 claims. Animal 

Welfare Inst., 623 F.3d at 28-29. Alternatively, the Ninth Circuit considers establishing a take of 

the individual members of a species without showing species wide harm under section 9 sufficient 

to grant an injunction and avoid balancing the equities. Defenders of Wildlife v. Bernal, 204 F.3d 
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920, 924-25 (9th Cir. 1999). The Ninth Circuit’s rationale in Bernal does little beyond replicate 

the injunction analysis from Tennessee Valley in a section 9 claim. This approach fails to consider 

the irreparable harm to a species that was established in Tennessee Valley before the Court issued 

the injunction.  

 The injunction standard is not meant to be applied “mechanically” and a district court must 

consider the specific facts of a case beyond a mere violation before issuing a permanent injunction. 

By erroneously stating the legal standard for a permanent injunction and applying that legal 

standard to the present case, the District Court below abused its discretion and this case must be 

remanded, should this Court find that the City effected a take of the mussels. 

CONCLUSION 

 For the reasons stated above, we ask this Court to affirm the District Court’s declaration of 

the City’s riparian rights and its finding that ACOE did not violate the section 7 of the ESA, and 

to reverse the District Court’s finding that the City’s water withdrawals violated section 9 of the 

ESA. If this Court finds against the City on the section 9 claim, we ask this Court to remand to the 

District Court and instruct it to properly apply the standard for injunctive relief.  

 
 

 


