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STATEMENT OF JURISDICTION 
 

This case concerns the violation of the Endangered Species Act (“ESA”), 16 U.S.C. §§ 

1531–144 (2012). Jurisdiction was proper in the district court pursuant to 28 U.S.C. § 1331 

(2012). A notice of appeal was timely filed by both the City of Greenlawn, New Union and New 

Union Oystercatchers, Inc. seeking review under this Court’s jurisdiction. This Court has 

jurisdiction over this appeal from the final order of the district court pursuant to 28 U.S.C § 1291 

(2012).  

STATEMENT OF THE ISSUES 
 

I.         Whether the City of Greenlawn has the right, as a riparian landowner, to continue its 

water withdrawals for municipal purposes during a drought without any water 

conservation measures? 

II.    Whether providing flow to the City of Greenlawn during drought conditions pursuant to 

the Water Control Manual is a discretionary action subject to the consultation 

requirement within § 7 of the Endangered Species Act, 16 U.S.C. § 1536? 

III.      Whether the City of Greenlawn’s withdrawal of nearly all of the drought-reduced flow 

from the Howard Runnet Dam Works constitutes a “take” of the endangered oval pigtoe 

mussel in violation of § 9 of the Endangered Species Act, 16 U.S.C. § 1538? 

IV.       Whether the District Court must balance the equities before enjoining a beneficial 

municipal activity, when the activity serves a vital municipal purpose? 
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STATEMENT OF THE CASE 
  

I. STATEMENT OF THE FACTS 
 
 The City of Greenlawn, New Union (“Greenlawn”) lies on the Green River Bypass Reach 

(“Bypass Reach”), which was created when the Army Corps of Engineers (“ACOE”) constructed 

both the Green River Diversion Dam and the Howard Runnet Dam. Record (“R”) at 5. Since 

Greenlawn was established, in 1893, Greenlawn has “maintained municipal water intakes into the 

Bypass Reach.” Id.  

 The ACOE operates both the Green River Diversion Dam and the Howard Runnet Dam. 

Id. at 6. The Howard Runnet Dam specifically was authorized by Congress in 1945 for “flood 

control, hydroelectric power, and recreation purposes” and in 1958 Congress added fish and 

wildlife purposes as well. Id. The Howard Runnet Dam effectively cuts off water flow from the 

Green River to the Bypass Reach and Greenlawn’s water supply. Id. To remedy this, in 1968, the 

ACOE entered into an agreement with Greenlawn, governed by the Water Control Manual 

(“WCM”), that requires the ACOE to provide flow to the Bypass Reach sufficient to allow water 

withdrawals “in such quantities and at such rates and times” as riparian landowners are entitled to 

under the laws of New Union. Id.  

 Included in the agreement between the ACOE and Greenlawn, the WCM also “establishes 

parameters for . . . maintaining flood control storage capacity and recreation water levels, providing 

for hydroelectric generation, and maintaining flow for [Greenlawn’s] water intake facilities in the 

Bypass Reach.” Id. To accomplish all of this, the WCM provides target lake elevations. Id. When 

the lake is at its target elevation, “excess natural inflow is released downstream through the Bypass 

Reach, the hydroelectric generation turbine, and the Howard Runnet Dam.” Id.  
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 However, when lake elevations drop below the target, the WCM dictates that the ACOE 

must curtail downstream releases. Id. at 7. Specifically, the WCM requires predetermined water 

releases during various stages of a drought: 

1) Zone 1 (Drought Watch) – All recreational releases curtailed; 
minimum flow of at least 50 CFS shall be maintained in the Green 
River at the confluence of the Howard Runnet Dam tailrace and the 
Bypass Reach for fish and wildlife purposes; flow of 50 CFS shall 
be maintained into the Bypass Reach from the Diversion Dam; daily 
hydroelectric power releases of up to 200 CFS for up to three hours 
per day shall be maintained.  
2) Zone 2 (Drought Warning) – All recreational releases curtailed; 
Bypass Reach flow from the Diversion Dam reduced to 7 CFS; daily 
hydroelectric power releases of up to 200 CFS for up to three hours 
per day shall be maintained.  
3) Zone 3 (Drought Emergency) – All recreational releases 
curtailed; flow of 7 CFS shall be maintained into the Bypass Reach 
from the Diversion Dam; daily hydroelectric power releases 
curtailed.  

Id.  

While the ACOE was only forced to apply Zone 1 restrictions once between 1968 to the 

end of the 20th century, droughts have become far more frequent in the 21st century. Id. As a 

result, the ACOE applied Zone 1 restrictions every year from 2006-2012, with the exception of 

2011. Id. at 8. At the end of 2016 leading into 2017, drought conditions worsened, leading the 

ACOE to implement Zone 2 restrictions. Id. When the city reached Zone 2 levels, the ACOE 

restricted water flow as dictated by the WCM. Id. 

 Greenlawn residents heavily protested the 2017 restriction of water flow to 7 CFS. Id. 

Residents argued that a release of 7 CFS was insufficient to meet Greenlawn’s municipal needs 

and that the numbers were outdated because the city grew so substantially since the enactment of 

the WCM in 1968. Id. In response, the ACOE District Commander requested that Greenlawn 

residents curtail their own water consumption and refrain from watering their lawns and washing 



4 
 

their cars. Id. The city, however, asserted that they had a common law right as riparian landowners 

to make use of water in a reasonable manner. Id. They further contended that as a matter of 

common law watering lawns and gardens is a reasonable use of water from the Bypass Reach. Id.  

 Heeding the protests, the District Commander increased water flow from 7 CFS to 30 CFS. 

Id. at 8. This, however, caused lake levels to drop substantially triggering Zone 3 restrictions to 

take effect. Id. Pursuant to the WCM and municipal riparian landowner rights, the ACOE curtailed 

hydroelectric power releases, but maintained water flow of 30 CFS to the Bypass Reach. Id. at  

8-9. At no time did the ACOE consult with the Secretary of the Interior concerning the change in 

flow. Id. at 9. 

 “The curtailment of hydroelectric power releases, combined with Greenlawn water 

withdrawals,” caused Green River flow to drop to nearly zero. Id. This turned the Green River, 

downstream of the Howard Runnet Dam, into a stagnant pool, exposing several layers of 

Endangered Species Act (“ESA”) protected oval pigtoe mussels. Id. Because oval pigtoe mussels 

require “gravel or silty sand riverbeds, with slow to moderate currents as habitat” as well as a 

“healthy population of host fish species” to spawn, the lack of flow has “smothered mussel 

populations and [eliminated their] necessary habitat.” Id. The low lake levels have also prevented 

the mussels from migrating, as they cannot remain submerged while moving. Id. Ultimately, about 

25% of the oval pigtoe mussel population in the Green River has died. Id. at 10. If continued, the 

Green River conditions would eliminate the entire Green River population of oval pigtoe mussels. 

Id. 

New Union Oystercatchers (“NUO”) is a “not-for-profit membership association 

representing the interests of oyster fishermen of Green Bay.” Id. Members of NUO, some of whom 
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are third and fourth generation oystermen, claim to have suffered harm because of smaller oyster 

harvests. Id. No NUO members own waterfront property on Green Bay or the Green River. Id. 

II. PROCEDURAL HISTORY 

NUO commenced this action in the United States District Court for the District of New 

Union against Greenlawn and ACOE on July 17, 2017, under the ESA, 16 U.S.C. § 

1540(g)(2012). Id. NUO alleged that the flow reductions in the Green River that result from 

ACOE’s hydroelectric curtailment and Greenlawn’s water withdrawals violate the ESA. Id. 

NUO additionally claimed common law riparian rights against Greenlawn. Id. ACOE filed a 

cross-claim against Greenlawn joining NUO’s claim that Greenlawn’s water withdrawals 

constitute an illegal “take” of the oval pigtoe mussels under the ESA, 16 U.S.C. § 1538(a)(1)(B). 

Id. Greenlawn filed a counterclaim against ACOE seeking a declaration of its right as riparian 

landowner to continued flows sufficient to meet its municipal water needs. Id. at 10–11. 

The Honorable Judge Romulus N. Remus issued the Opinion and Order of the District 

Court on May 15, 2019. Id. at 18. The District Court granted ACOE’s motion for summary 

judgment dismissing the ESA claim against it, granted Greenlawn’s motion for summary 

judgment declaring that it has riparian rights to continued flows, and granted NUO’s and 

ACOE’s motion for summary judgment declaring Greenlawn to be in violation of § 9 of the 

ESA. Id. at 11. NUO and Greenlawn both filed a timely Notice of Appeal. Id. at 1. This Court 

entered an order granting both parties’ appeals on September 1, 2019. Id. at 3. 

SUMMARY OF THE ARGUMENT 
 
 The lower court correctly decided that Greenlawn has riparian landowner rights to the 

Bypass Reach and that its water withdrawals for domestic consumption of water, including for 

gardening, is reasonable. Even if Greenlawn’s water withdrawals are considered unreasonable, 
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the municipality’s riparian right to withdrawal water to supply its residents’ water needs cannot 

be restricted to benefit a non-riparian landowner. 

The lower court correctly decided that the consultation requirement promulgated in 

§ 7(a)(2) of the ESA does not apply to the ACOE’s compliance with the WCM. The ACOE’s 

compliance with the WCM is a non-discretionary federal agency action, which is not subject to 

the ESA’s consultation requirement. Further, the WCM was enacted before the ESA and the 

ESA cannot be read to amend or repeal the WCM. 

The lower court correctly decided that Greenlawn’s withdrawal of nearly all of the 

drought-reduced flow from the Howard Runnet Dam Works constituted a take of the endangered 

oval pigtoe mussel in violation of § 9 of the ESA. Greenlawn’s water withdrawal constituted an 

indirect impact to the habitat of the oval pigtoe mussel and was the proximate cause of the oval 

pigtoe mussel deaths thus constituting a take. 

The lower court erred in deciding that the remedy for Greenlawn’s take should be an 

injunction. The lower court must balance the equities before enjoining municipal activity, when 

the activity serves a vital municipal purpose. The lower court on remand should consider the four 

factor test, which include balancing the equities, prior to issuing an injunction. Additionally, the 

lower court erred in comparing the facts of this case to Tennessee Valley Authority v. Hill 

because the facts here are not as dire as those in Hill. 

ARGUMENT 
 

I. THE CITY OF GREENLAWN HAS THE RIGHT, AS A RIPARIAN 
LANDOWNER, TO CONTINUE WATER WITHDRAWALS FOR MUNICIPAL 
PURPOSES DURING A DROUGHT WITHOUT ANY WATER 
CONSERVATION MEASURES.  

Greenlawn has the right, as a riparian landowner, to reasonable water withdrawals, 

including for ornamental irrigation. “Each riparian [landowner] has the right to reasonable use of 
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the water, as it flows along the natural channel of the stream, for domestic, agricultural, and 

manufacturing purposes; provided in so using it, he does not prejudice or injure the rights of 

other” riparian landowners. Hendrick v. Cook, 4 Ga. 241, 241 (1848). Greenlawn’s water 

withdrawals for domestic use, including ornamental irrigation, is a reasonable, superior use of 

water. Additionally, NUO has no lawful right to water from the Bypass Reach, as it is not a 

riparian landowner. 

A. Greenlawn’s domestic consumption of water is reasonable and does not require 
restriction. 

Greenlawn has the right, as a riparian landowner, to reasonable water withdrawals. 

“[E]ach riparian proprietor has the right to use the water which flow from or through his lands, 

for all ordinary purpose, for the gratification of natural wants, even though, in such use, he 

consumes the entire stream.” Stein v. Burden, 29 Ala. 127, 132 (1856). A riparian landowner 

however, “cannot unreasonably detain [the water], or give it another direction.” Id.  

“The determination of reasonableness of a use of water depends upon a consideration of 

the interests of the riparian proprietor making the use, of any riparian proprietor harmed by it and 

of society as a whole.” Restatement (Second) of Torts § 850A (Am. Law Inst. 1976). In 

considering the reasonable use of water by a riparian landowner, courts have applied the 

following principals: 

(a)   The right to use water for strictly domestic purposes – such as 
for household use – is superior to many other uses of water – such 
as fishing . . . 
(b)   Other than the use mentioned above, all other lawful uses of 
water are equal. . . . 
(c)   When one lawful use of water is destroyed by another lawful 
use the latter must yield, or it may be enjoined. 
(d)   When one lawful use of water interferes with or detracts from 
another lawful use, then a question arises as to whether, under all 
the facts and circumstances of that particular case, the interfering 
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use shall be declared unreasonable and as such enjoined, or 
whether a reasonable and equitable adjustment should be made, 
having due regard to the reasonable rights of each. 

Harris v. Brooks, 225 Ark. 436, 445 (1955).  

“The preference for domestic purposes may be exercised at any time, and a householder 

need not reduce his withdrawals in time of drought to accommodate users for other purposes.” 

Restatement (Second) of Torts § 850A cmt. c (Am. Law Inst. 1976). Ornamental irrigation as 

well as “drinking,” and “bathing” are domestic uses of water.  United States Geological Survey, 

Estimated Use of Water in the United States in 2015 22 (2017); see also Restatement (Second) of 

Torts § 850A cmt. c (Am. Law Inst. 1976) (“The domestic use of water includes its use for 

drinking, cooking, bathing, laundry, sanitation and other household purposes that contribute to 

the maintenance and sustenance of the riparian proprietor . . . It includes the irrigation of a small 

noncommercial garden.”).  

Municipal water withdrawals for the domestic consumption of its residents may not 

always be a reasonable or superior use. Large public users “receive no preference and are subject 

to liability if the taking of their supplies unreasonably causes harm to the reasonable use of 

riparians.” Restatement (Second) of Torts § 850A (Am. Law Inst. 1976) (emphasis added). The 

Restatement makes clear that the unreasonable harm matters when the other user is a riparian 

landowner as well. See generally Restatement (Second) of Torts § 850A (Am. Law Inst. 1976). 

Riparian landowners may be enjoined from water withdrawals for commercial 

agricultural irrigation when their water usage directly impacts water levels and affects the 

recreational enjoyment or economic benefit of fellow riparian landowners. In Harris, the 

Supreme Court of Arkansas enjoined lessees of agricultural lands adjacent to a lake from 

pumping water from the lake to irrigate their crops when the lake is below a specified level. 
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Harris v. Brooks, 225 Ark. 436, 447 (1955). The lessees’ water withdrawals over several years 

diminished the water level, endangering fish populations and making boating on the water nearly 

impossible. Id. Appellants, riparian landowners, who “conduct[ed] a commercial boating and 

fishing enterprise,” sought relief based on their “right to fish,” and “conduct a commercial 

boating enterprise.” Id. The court specified the minimum level to permit withdrawals based on 

the level at which “appellants would be unreasonably interfered with.” Id. 

An upstream diversion of water for industrial purposes, which interferes with 

downstream riparian owners’ domestic and agricultural use may be unreasonable. The Supreme 

Court of Kansas enjoined a corporation from “unreasonably using water from [a] spring” after 

they built a pump and pipeline from the spring to a lake adjacent to their facility, which diverted 

the entire flow of a creek. Weaver v. Beech Aircraft Corp., 180 Kan. 224, 229 (1956). The 

corporation continually pumped all the water from the spring during and after a drought, which 

kept any water from flowing through farmland of riparian neighbors. Id. at 228. The court held 

that the corporation’s diversion of all the spring’s water for industrial purposes was an 

unreasonable use, which interfered with the plaintiff’s rights as lower riparian landowners. Id. at 

229. 

Here, Greenlawn is a municipal riparian landowner, not an individual riparian landowner, 

and while municipal domestic consumption of water may not always be a superior usage, in this 

case it is. Greenlawn has not harmed the reasonable use of another riparian landowner, as 

required in order to restrict riparian landowner usage.  

Additionally, Greenlawn’s water withdrawals are used to meet its municipal water needs. 

Unlike the appellees in Harris who withdrew large quantities of water from a lake for their 

commercial benefit, while ignoring the commercial benefit of their neighbors and aquatic 
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wildlife, Greenlawn’s water withdrawals are for domestic usage. Domestic use, including 

ornamental irrigation, is a superior use when compared to commercial fishing operations, the 

owners of which have no riparian rights themselves, miles downstream.  

B. Even if Greenlawn’s domestic consumption of water from the Bypass Reach is 
found to be unreasonable, Greenlawn’s water withdrawals need not be restricted for 
the benefit of NUO because NUO is not a riparian landowner. 

Water withdrawals by riparian landowners need only be restricted when they interfere 

with the reasonable use of another riparian landowner. See Archison, T. & S.F. Ry. Co. v. 

Shriver, 101 Kan. 257, 257 (1917). “A major policy underlying the law of riparian rights is that 

of accommodating as many reasonable riparian uses of a stream or lake as possible.” 

Restatement (Second) of Torts § 850A cmt. a (Am. Law Inst. 1976). However, the Restatement 

expressly states that these are the outcomes “[i]n a suit between two riparian users of water.” Id. 

NUO has no riparian landowners in its organization, and therefore has no riparian rights 

that could have been harmed. No other riparian landowner has brought claims or complained 

about Greenlawn’s water withdrawals. Therefore, Greenlawn should not be required to restrict its 

water withdrawals. NUO is not entitled to an appropriation of water from Greenlawn, and 

Greenlawn should not be required to restrict its consumption for NUO’s benefit. 

II. THE OPERATION OF HOWARD RUNNET DAM WORKS DURING DROUGHT 
CONDITIONS TO PROVIDE FLOW TO THE CITY OF GREENLAWN IS NOT 
A DISCRETIONARY ACTION SUBJECT TO THE CONSULTATION 
REQUIREMENT WITHIN § 7 OF THE ENDANGERED SPECIES ACT.  

 
 To comply with the goals of the ESA, § 7(a)(2) requires federal agencies to ensure that 

their activities, the activities they fund, and the activities they authorize, do not jeopardize the 

existence of any listed endangered or threatened species or adversely modify those species’ 

habitat. 16 U.S.C. § 1536(a)(2) (2012). To ensure federal agency activities do not jeopardize the 

continued existence of any listed species, federal agencies must first consult with the Secretary 
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of the Interior concerning the proposed agency action. Id. Second, the agency must avoid any 

proposed action that will threaten an endangered species or said species’ habitat. See id.  This 

process is generally referred to as “consultation.” See id.  

 The consultation process between a federal agency and the Secretary of the Interior 

includes the preparation of a “Biological Assessment,” that sets forth “the Secretary’s opinion, 

and a summary of the information on which the opinion is based, detailing how the agency 

action affects the species or the critical habitat.” 16 U.S.C. § 1536(b)(3)(A) (2012). If the 

Secretary believes that the agency action would jeopardize the continued existence of a listed 

species or adversely modify a listed species habitat, the Secretary will also provide the agency 

with a “Jeopardy Opinion.” Id. at § 1536.  

In a Jeopardy Opinion, the Secretary of the Interior will “suggest those reasonable and 

prudent alternatives which he believes would not violate subsection (a)(2) and can be taken by 

the Federal agency . . . in implementing the agency action.” Id. at § 1536(b)(3)(A). If the 

Secretary issues a Jeopardy Opinion, the federal agency must either “terminate the action, 

implement the proposed alternative, or seek an exemption from the Cabinet-level Endangered 

Species Committee.” National Ass’n of Home Builders v. Defenders of Wildlife, 551 U.S. 644, 

652 (2007); see also 16 U.S.C. § 1536(e) (2012). 

The ACOE did not violate ESA’s § 7(a)(2) requirement even though the agency did not 

consult with the Secretary of the Interior before increasing flow to the Bypass Reach from 7 CFS 

to 30 CFS. First, the consultation requirement only applies to discretionary federal agency action. 

The ACOE’s decision to increase water flow is a non-discretionary action because the WCM 

dictates that ACOE must provide Greenlawn riparian landowners with their entitled allotment of 

water. Second, the ESA cannot be read to impliedly repeal or amend the WCM because there is a 
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strong presumption against implied repeals and the ESA does not explicitly nor impliedly repeal 

the WCM. 

A. The ACOE’s compliance with the WCM is a non-discretionary action, which is 
exempt from the § 7(a)(2) consultation requirement of the ESA.  

  
 On its face, § 7(a)(2) seems to apply to any and all federal agency actions as the statute 

has not explicitly carved out any exceptions to the consultation requirement. See generally 16 

U.S.C. § 1536. However, within a Jeopardy Opinion, the Secretary may offer reasonable and 

prudent alternatives that are “consistent with the scope of the Federal agency’s legal authority 

and jurisdiction.” 50 C.F.R. § 402.02 (2018).   

Expanding further in regulations promulgated by the Secretary of the Interior, “Section 7 

[of the ESA] and [its] requirements . . . apply to all actions in which there is discretionary 

Federal involvement or control.” Id. § 402.03. In other words, the § 7(a)(2) consultation 

requirement does not apply to non-discretionary agency action or an action the agency is 

required by law to take. Id. As a result, only when a federal agency acts with some sort of 

discretion must it consult with the Secretary of the Interior. See id. Specifically, “[w]hen an 

agency is required to do something by statute, it simply lacks the power to insure that such action 

will not jeopardize endangered species.” Home Builders, 551 U.S. at 667. 

 In Home Builders, the court held that the consultation requirement of the ESA was not 

triggered because under the Clean Water Act (“CWA”), the Environmental Protection Agency 

(“EPA”) has no discretion to transfer pollution discharge authority to states if they meet all nine 

criteria regardless of the effect the authority transfer might have on listed species. Id. at 650. 

Specifically, the EPA oversees the national pollution discharge program and if a state meets the 

nine criteria promulgated by § 402(b) of the CWA, a state may apply to transfer authority from 
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the EPA to state officials. Id. If the EPA determines the state meets the nine criteria, the EPA 

must, without any room for discretion, approve the transfer of authority. Id. at 650–51. 

 When Arizona applied to transfer pollution discharge authority from the EPA to state 

officials, the EPA found Arizona met the nine criteria and, as directed, approved the transfer. Id. 

at 664. The Fish and Wildlife Service and other parties were concerned that “because § 7(a)(2)’s 

consultation requirement does not apply to permitting decisions by state authorities, the transfer 

of authority would empower Arizona officials to issue individual permits without considering 

and mitigating their indirect impact on [listed species].” Id. However, the court determined that 

§ 7(a)(2) reached “only discretionary agency actions.” Id. at 668. The EPA’s decision to transfer 

authority to a state if they have met the nine criteria, is non-discretionary. Id. at 650. To require 

the EPA to consult with the Secretary of the Interior concerning the ramification of a transfer on 

protected species, when the EPA has no discretion to deny a transfer, would “effectively repeal 

the mandatory and exclusive list of criteria set forth in § 402.” Id. at 662. As a result, § 7(a)(2) 

simply acts as a guide to agency discretion and does not “override express statutory mandates.” 

Id. at 666.  

 Here, the WCM was ultimately implemented because the Howard Runnet Dam would 

deplete flow to the Bypass Reach. R at 6. Greenlawn needed assurance that the ACOE would 

maintain flow sufficient to provide riparian landowners with their entitled share of water. Id. As 

a result, the final WCM included a safeguard that provides, “[a]t all times the Howard Runnet 

Dam Works shall be operated in a manner that complies with any water supply agreements 

entered into by the [ACOE], and with the riparian rights of property owners established under 

New Union law.” Id. at 7–8.  
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Following the restrictions of the WCM, the ACOE’s release of 30 CFS into the Bypass 

Reach during the drought warning of 2017 was a non-discretionary action, and is thus not subject 

to the ESA consultation requirement. During a Zone 2 drought warning, the ACOE is directed to 

reduce flow to 7 CFS. Id. at 7. Yet, the ACOE maintained flow at 30 CFS because the WCM and 

the state laws of New Union entitle riparian landowners to withdraw water from the Bypass 

Reach at prescribed rates. Id. at 6. When the ACOE initially reduced flow to 7 CFS, riparian 

landowners immediately protested because they were unable to withdraw water at the rates at 

which they were entitled. Id. at 8. As a result, the ACOE had no choice but to increase flow to 

comply with the WCM. Because the ACOE had no discretion but to comply with the WCM, the 

ACOE was not required to consult with the Secretary of the Interior about the effects that 

decrease in flow might have on ESA protected species or their habitat.  

B. The WCM’s provisions were not repealed by § 7(a)(2) of the ESA. 
  
 Later enacted statutes may, in some instances, repeal or amend a previously enacted 

statute. Home Builders, 551 U.S. at 662. However, “repeals by implication are not favored” and 

statutes will not be interpreted to do so unless the “intention of the legislature to repeal is clear 

and manifest.” Id. (quoting Watt v. Alaska, 451 U.S. 259, 267 (1981)). As a result, the Supreme 

Court has refused to interpret later statutes as repealing an earlier statute unless the “later statute 

‘expressly contradict[s] the original act’” or unless such a construction “is absolutely 

necessary. . . in order that [the] words [of the later statute] shall have any meaning at all.” 

Traynor v. Turnage, 485 U.S. 535, 548 (1988) (quoting Radzanowner v. Touche Ross & Co., 426 

U.S. 148, 153 (1976)).  

 A court will construe implied repeal only when “provisions in two statutes are in 

‘irreconcilable conflict,’ or where the latter Act covers the whole subject of the earlier one and 
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‘is clearly intended to substitute.’” Home Builders, 551 U.S. at 663 (quoting Posadas v. National 

City Bank, 296 U.S. 497, 503 (1936)). The legislature must make it “clear and manifest” if they 

intend to repeal or amend an earlier statute. Id. Ultimately, “a statute dealing with a narrow, 

precise, and specific subject is not submerged by a later enacted statute covering a more 

generalized spectrum.” Id. (quoting Radzanowner v. Touche Ross & Co., 426 U.S. 148, 153 

(1976)).  

In Home Builders, the court held that the mandatory language of § 7 (a)(2) of the ESA 

did not repeal or amend the mandatory language of the CWA because to read § 7 (a)(2) to apply 

to all federal action, regardless of discretion, would repeal or amend nearly every federal statue. 

Id. at 664. Specifically, it was impossible for an agency to obey both § 402(b) of the CWA and 

§ 7(a)(2) of the ESA. Id. at 666. 

Here, the WCM, enacted in 1968 before the ESA, is a “narrow, precise, and specific 

subject” that cannot be “submerged by a later enacted statute,” specifically § 7(a)(2) of the ESA, 

that covers a “more generalized spectrum.” In other words, § 7(a)(2) of the ESA cannot be read 

to repeal or amend the WCM because of the strong presumption against implied repeal and 

compliance with the WCM does not render § 7(a)(2) meaningless. However, it is impossible to 

both comply with the mandates of the WCM and § 7(a)(2).  

Like the CWA, the WCM directs the ACOE on the actions it must take to maintain flow 

to the Bypass Reach and does not allow discretion in that decision. R at 6. The WCM directs the 

ACOE on the actions it must take regarding water levels, flows, and rights of affected 

individuals in operating the Howard Runnet Dam. Id. The ACOE cannot maintain these flows 

and at the same time consult with and respond to the Secretary of the Interior if the Secretary 

issues a Jeopardy Opinion. Because § 7(a)(2) does not expressly repeal or amend the WCM and 
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because § 7(a)(2) does not occupy an entire field so substantially as to reveal a manifest intention 

to repeal other legislation, the presumption against implied repeal should prevent interpreting § 

7(a)(2) to repeal the WCM.  

Further, because § 7(a)(2) only applies to discretionary federal agency action, the WCM 

does not render § 7(a)(2) meaningless. As explained above, none of these actions are 

discretionary. Because § 7(a)(2) only applies to discretionary actions, the statute can still operate 

in the realm of discretionary federal agency action even though it does not apply in this case. 

III. THE CITY OF GREENLAWN’S WITHDRAWAL OF NEARLY ALL OF THE 
DROUGHT-REDUCED FLOW FROM THE HOWARD RUNNET DAM 
WORKS CONSTITUTES A TAKE OF THE ENDANGERED OVAL PIGTOE 
MUSSEL IN VIOLATION OF § 9 OF THE ENDANGERED SPECIES ACT. 

 
The ESA makes it unlawful for any person to “take” an endangered or threatened species. 

16 U.S.C. § 1538 (2012). The term “take” is defined broadly to mean “harass, harm, pursue, 

hunt, shoot, wound, kill, trap, capture, or collect, or attempt to engage in any such conduct.” Id. 

at § 1532(19). The regulations implementing the ESA define “harm” to include conduct that 

modifies or destroys habitats. 50 C.F.R. § 17.3 (2018) (“Such act may include significant habitat 

modification or degradation where it actually kills or injures wildlife by significantly impairing 

essential behavioral patterns, including breeding, feeding or sheltering.”).  

Here, Greenlawn’s actions constitute a take of the endangered oval pigtoe mussel. 

Greenlawn’s actions, although indirect in terms of habitat modification, still constitute a take. 

Additionally, Greenlawn’s actions are a proximate cause of the oval pigtoe mussel deaths.  

A. The water withdrawal by Greenlawn constitutes an indirect impact to the habitat of 
the oval pigtoe mussel thus constituting a take.  

A taking of an endangered or threatened species can be done through indirect or direct 

action. See Babbitt v. Sweet Home Chapter of Communities for a Great Oregon, 515 U.S. 687, 



17 
 

697-98 (1995) (“Unless the statutory term ‘harm’ encompasses indirect as well as direct injuries, 

the word has no meaning that does not duplicate the meaning of other words that [ESA] Sec. 3 

uses to define ‘take.’”). Indirect impacts can take on a variety of forms. For example, a state 

regulatory agency issuing a permit can constitute indirect harm to an endangered species and can 

be considered a prohibited take. See, e.g., Animal Welfare Inst. v. Martin, 623 F.3d 19 (1st Cir. 

2010).  

Here, Greenlawn’s water withdrawal led to severe impacts to the Green River 

downstream flows. R at 9. The Greenlawn water withdrawal of 30 CFS consumed almost the 

entire flow of the Bypass Reach. Id. This consumption, along with the curtailment of the 

hydroelectric power releases, caused the downstream flow to drop to almost zero. Id. The 

downstream area of the Green River became a stagnant pool with narrow trickles. Id.  

 Now, the downstream area of the Green River is not conducive to the survival of the oval 

pigtoe mussels. Id. The oval pigtoe mussels, a federally listed endangered species, require a 

gravel or silty sand riverbed habitat to survive. Id. The lack of water flow to their habitat causes 

the mussels to be smothered by an increase in siltation. Id. These conditions resulted in the death 

of approximately 25% of the Green River oval pigtoe mussel population. Id. If continued, the 

Green River conditions would eliminate the entire Green River population of oval pigtoe 

mussels. Id.  

Despite current drought conditions being resolved due to heavy rains in the Green River, 

all parties agree that “based on recent trends and scientific assessments of precipitation patterns 

and temperature trends resulting from climate change, [that] Drought Warning conditions are 

likely to occur again in the near future . . . .” Id. at 11. Therefore, the water withdrawals 

constitute an indirect impact to the oval pigtoe mussels’ habitat.  
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The ESA includes habitat modification and degradation as part of the definition of 

“harm.” 50 C.F.R. § 17.3. “Harm” is included in the ESA definition of “take.” 16 U.S.C. § 

1532(19) . Thus, the actions of Greenlawn constitute a “take” in violation of § 9 of the ESA 

because Greenlawn’s action degraded the oval pigtoe mussel’s habitat. 

B. Greenlawn’s water withdrawals constituted the proximate cause of death to the oval 
pigtoe mussels thus proving Greenlawn’s actions were a take.  

The basic principles of proximate cause and foreseeability apply to an ESA § 9 analysis 

of a “take.” Sweet Home, 515 U.S. at 700 fn. 13 (1995). There must be a causal connection 

between the conduct and the alleged harm. Bennett v. Spear, 520 U.S. 154, 167 (1997). The take 

must be foreseeable, rather than a mere accident. Sweet Home, 515 U.S. at 700.  

If the district court finds, based on the facts of the case, that there is a proximate cause 

between the actions and the take, then the court of appeals should not disturb that finding. 

Aransas Project v. Shaw, 775 F.3d 641, 658 (5th Cir. 2014). The district’s court finding of 

proximate cause should only be reviewed for clear error. Id. If the record only allows for one 

resolution of the factual issue and the law is correctly applied, then remand is unnecessary. Id.  

In a number of instances, circuit courts have found proximate cause existed between 

indirect actions that resulted in habitat destruction and a take. Id. at 659. In Sierra Club v. 

Yeutter, the court held that the United States Forest Service violated § 9 of the ESA by failing to 

abide by its handbook that required certain actions be taken. Sierra Club v. Yeutter, 926 F.2d 

429, 438-39 (5th Cir. 1991). The lack of adherence to the agency handbook, caused a take of the 

habitat of the red-cockaded woodpeckers. Id. Similarly, in Strahan v. Coxe, the court held that 

the state licensing “commercial fishing operations to use gillnets and lobster pots in specifically 

the manner that is likely to result in a violation of federal law” constituted a proximate cause of 

the take of Northern Right whales. Strahan v. Coxe, 127 F.3d 155, 164 (1st Cir. 1997).  
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On the other hand, in Aransas Project v. Shaw, the court did not find a close enough 

connection between the indirect agency actions and the alleged take. Aransas Project, 775 F.3d 

at 660. The Texas Commission on Environmental Quality issued water withdrawal permits to 

private parties. Id. at 646. The plaintiff alleged the permits led to an increase in water 

withdrawals, which caused the bay’s salinity to rise, thus leading to less blue crabs and wolfberry 

plants, and therefore ESA-protected whooping crane deaths. Id. at 660. Since the principal food 

for the whooping cranes on their thousand-mile migration path were the crabs and berries the 

reduction in the crane’s food supply caused an estimated 23 crane deaths. Id. The court found 

there was an “untethered and virtually per-se linking of government licensing with ESA takes[,]” 

which was too attenuated to constitute proximate cause. Id. at 660.  

 As stated previously, the lower court described ample evidence to show that Greenlawn’s 

water withdrawal was a proximate cause of the Green River oval pigtoe mussel deaths. Like in 

Yeutter and Strahan, the withdrawal of almost the entire flow of water from the Bypass Reach is 

a clear proximate cause of the habitat degradation of the oval pigtoe mussel population. This case 

differs from Aransas Project, because there is not a chain of events that needs to be tethered 

together to show the water withdrawals caused the oval pigtoe mussel’s death. But rather, the 

lack of water is a clear cause of the oval pigtoe mussel’s death. 

IV. THE DISTRICT COURT MUST BALANCE THE EQUITIES BEFORE 
ENJOINING MUNICIPAL ACTIVITY, WHEN THE ACTIVITY SERVES A 
VITAL MUNICIPAL PURPOSE.  

 
The ESA authorizes a lawsuit “to enjoin any person, including . . . any . . . governmental 

instrumentality or agency (to the extent permitted by the eleventh amendment to the 

Constitution), who is alleged to be in violation of any provision of the [ESA.]” 16 U.S.C. § 

1540(g) (2012). “[A]n injunction is an equitable remedy” with its basis in “irreparable injury and 
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the inadequacy of legal remedies.” Weinberger v. Romero-Barcelo, 456 U.S. 305, 311-12 (1982). 

When issuing an injunction, the court considers four factors. eBay Inc. v. MercExchange, L.L.C., 

547 U.S. 388, 391 (2006). 

An appeals court review of an injunction is deferential and, “unless the appellant can 

show that the lower court misapprehended the law or committed a palpable abuse of discretion, 

the court of appeals will not intervene.” Strahan, 127 F.3d at 160.  

Here, the lower court erred in issuing an injunction. The lower court stated it “must either 

leave the ESA’s important protections for endangered species unenforced and allow a significant 

endangered mussel population to be extirpated, or issue an injunction.” R at 17. Nowhere within 

its analysis did the court mention the four factors it is required to consider when issuing an 

injunction. Additionally, the lower court focused on Tennessee Valley Authority v. Hill when 

stating it did not need to balance the equities. However here, unlike in Hill, the situation is not as 

dire and the court needed to at least consider the four factors, which includes a balancing of the 

equities.  

A. The court must consider the four factor test, which includes balancing of the 
equities, prior to issuing an injunction, even in a case related to the Endangered 
Species Act. 
 
The court is not obligated to grant an injunction merely because a law is violated. 

Tennessee Valley Authority v. Hill, 437 U.S. 153, 193 (1978). “Since all or almost all equitable 

remedies are discretionary, the balancing of equities and hardships is appropriate in almost any 

case as a guide to the chancellor’s discretion.” Id. In particular, the public consequences of 

issuing an injunction should be considered. Weinberger, 456 U.S. at 312. 

The court considers four factors when determining if a permanent injunction should be 

issued:  
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(1) that [the plaintiff] has suffered an irreparable injury; (2) that 
remedies available at law, such as monetary damages, are 
inadequate to compensate for that injury; (3) that, considering the 
balance of hardships between the plaintiff and defendant, a remedy 
in equity is warranted; and (4) that the public interest would not be 
disserved by a permanent injunction. 
 

eBay Inc, 547 U.S. at 391.  

In ESA cases, the court does not modify or ignore the four factors, but rather certain 

weight is given to the latter factors due to the nature of the ESA. The balancing and public 

interest factors tip heavily in favor of protecting the endangered species based on the court’s 

interpretation of the ESA language. National Wildlife Federation v. Burlington Northern R.R., 23 

F.3d 1508, 1510 (9th Cir. 1994). Due to the nature of the ESA, the equity power of the court is 

restricted to findings of irreparable harm. Hill, 437 U.S. at 153.  

Here, the lower court misapprehended the law with regards to issuing an injunction. The 

lower court stated that it “must either leave the ESA’s important protections for endangered 

species unenforced and allow a significant endangered mussel population to be extirpated, or 

issue an injunction.” R at 17. The lower court mischaracterized its options. The lower court 

needed to analyze the facts of this specific case within the framework of the four factors prior to 

issuing an injunction.  

For example, the court in considering the four factors may have noticed there are other 

remedies available at law, such as incidental take permits. Section 10(a)(1)(B) of the ESA 

authorizes the Secretary of the Interior to grant a permit for any take “if such taking is incidental 

to, and not the purpose of, the carrying out of an otherwise lawful activity.” 16 U.S.C. § 

1539(a)(1)(B) (2012). 

Additionally, in balancing the equities the court needed to consider Greenlawn’s riparian 

rights and municipal needs. Greenlawn serves over 100,000 customer’s domestic and industrial 
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needs with its water supply, which is a vital municipal purpose. R at 5. The court did not mention 

that fact, much less weigh it, when issuing the injunction. Id. at 17–18. This is a clear violation 

of factor three of the analysis, which requires the court to consider “the balance of hardships 

between the plaintiff and defendant.” eBay Inc, 547 U.S. at 391.  

Therefore, this court should remand back to the lower court on the question of what 

remedy is proper for a take of the oval pigtoe mussel. 

B. The circumstances in this case are not as dire as those in Tennessee Valley Authority 
v. Hill, therefore an injunction is not warranted. 
 
The District Court focused on the holding in Tennessee Valley Authority v. Hill to justify 

issuing an injunction. The facts of this case differ greatly from those in Hill; thus, an injunction 

is not automatically warranted.  

In Hill, the Court enjoined completion of the Tellico Dam to preserve the snail darter, an 

endangered species. Hill, 437 U.S. at 187. The court found based on the purpose and language of 

the ESA the value of an endangered species is “incalculable.” Id. Section 7 of the ESA was the 

specific provision at issue in Hill. Id. The Court found that the plain language of § 7 contained “a 

flat ban on the destruction of critical habitats.” Weinberger, 456 U.S. at 314. Therefore, the court 

could not balance the 100-million-dollar dam project with the “incalculable” value of the snail 

darter. Id.  

A critical fact in Hill was the impact to the snail darter species as a whole. If the Courth 

permitted the Tellico Dam to go forward with development, the entire habitat of the endangered 

snail darter would be destroyed, thus extinguishing the species. Hill, 437 U.S. at 171–72. The 

drastic result in Hill was necessary to ensure the irreparable harm of extinction of an entire 

species did not occur. United States v. Oakland Cannabis Buyers’ Cooperative, 532 U.S. 483, 

497 (2001).  



23 
 

Although in Hill, the court made clear that the ESA “reveals a conscious decision by 

Congress to give endangered species priority over the ‘primary missions’ of federal agencies,” 

that power is not to blindly compel the court’s decision. Hill, 437 U.S. at 184–85. In Hill, the 

only way to satisfy the objectives of the ESA was to issue an injunction. Id. However, four years 

later, the same Court made clear that there are many instances where an injunction is not the only 

means of ensuring compliance. Weinberger, 456 U.S. at 314 (finding other means of compliance, 

such as fines and permits could remedy the situation and thus issuing an injunction was not 

necessary). 

Following Hill, courts have found, based on the facts of their cases, that less dire 

circumstances warrant less extreme remedies. For example, in Animal Welfare Institution, the 

court determined whether an injunction was necessary to halt the state from issuing permits that 

may result in a take of a threatened species of lynx. Animal Welfare Inst., 623 F.3d at 19. The 

court found that the facts of the case did not show any lynx had suffered or died nor did the 

permitting pose any danger to the extinction of the lynx therefore an injunction was not 

warranted. Id. at 27.  

The court clarified that there is not a per se rule. The rule is not, and should not be, that if 

one animal is harmed an injunction should be issued. Id. at 29. Nor should the rule be that the 

only way an injunction should be issued is if the entire species will become extinct. Id. Instead, 

the court is required to perform fact finding to determine the proper remedy. Id.  

Here, the court is faced with less dire circumstances than in Hill. There is nothing in the 

record stating that the entire species of oval pigtoe mussels will become extinct. But rather, the 

record only states that the Green River population of oval pigtoe mussels may be eliminated if 

Greenlawn’s actions are allowed to persist. R at 9. This is different than in Hill where the Court 
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was concerned with the entire snail darter population becoming extinct. Therefore, the 

circumstances here are not as dire and a warrant may not be the only remedy. 

Additionally, unlike in Hill where the court focused on the violation of § 7 of the ESA, 

the issue in this case is with § 9 of the ESA. Section 7 contains “a flat ban on the destruction of 

critical habitats.” Weinberger, 456 U.S. at 314.  However, § 9 of the ESA is not a complete 

prohibition, but rather there is the possibility of obtaining an incidental take permit under § 10 of 

the ESA. Section 10(a)(1)(B) of the ESA authorizes the Secretary of the Interior to grant a permit 

for any take “if such taking is incidental to, and not the purpose of, the carrying out of an 

otherwise lawful activity.” 16 U.S.C. § 1539(a)(1)(B). This shows there is an alternative remedy 

to issuing an injunction. 

Due to the differences between this case and the Hill case, the lower court should not 

have only relied on the Hill case and should have balanced the equities before enjoining a 

beneficial municipal activity. 

CONCLUSION 

For the foregoing reasons, the United States Army Corps of Engineers respectfully requests 

this Court uphold the decision of the District Court for New Union in finding the City of Greenlawn 

has riparian landowner rights, that the United States Army Corps of Engineers did not violate the 

consultation requirement under § 7 of the Endangered Species Act, and that Greenlawn’s water 

withdrawals from the reduced-flow of the Bypass Reach constitutes a “take” of the endangered 

oval pigtoe mussel, which violated § 9 of the Endangered Species Act.  

The United States Army Corps of Engineers respectfully requests this Court reverse and 

remand to the District Court to balance the equities before enjoining a municipal activity to prevent 

extirpation of an endangered species, when the activity serves a vital municipal purpose.  
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