
 i 

    Team No. 6 
 

CA. No. 20-000123 
 
 

United States Court of Appeals  
for the Twelfth Circuit  

 
 
 

CLIMATE HEALTH AND WELFARE NOW, 
Plaintiff-Appellee-Cross Appellant, 

 
v. 

 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY, 
Defendant-Appellant, 

 
-and- 

 

COAL, OIL, AND GAS ASSOCIATION, 
Intervenor-Defendant-Appellant-Cross Appellee. 

 
 
 

Appeal from the United States District Court  
for the District of New Union  

 
 

BRIEF OF CLIMATE HEALTH AND WELFARE NOW, 
Plaintiff-Appellee-Cross Appellant 

 

 
 
 
 
 
 

  



 ii 

TABLE OF CONTENTS 

TABLE OF CONTENTS ............................................................................................................... ii 

TABLE OF AUTHORITIES .......................................................................................................... iv 

STATEMENT OF THE ISSUES .................................................................................................... 1 

STATEMENT OF THE CASE ....................................................................................................... 2 

SUMMARY OF THE ARGUMENT .............................................................................................. 5 

STANDARD OF REVIEW ............................................................................................................. 6 

ARGUMENT .................................................................................................................................. 7 

I. The District Court had jurisdiction over Climate Health and Welfare Now’s 
claim under Clean Air Act § 304(a). ................................................................................... 7 

A. Employing the use of statutory construction points to Clean Air Act § 
307(b) not applying to cases in which the EPA has not taken any action. .................. 8 

B. Case law illustrates that Clean Air Act § 307(b) does not apply to cases 
in which the EPA has not taken any action. ................................................................ 8 

II. The 2009 Endangerment Finding is valid concerning the endangerment of 
public health and public welfare. ......................................................................................... 9 

A. The 2009 Endangerment Finding is valid in respect to an endangerment of 
public health. ............................................................................................................... 10 

1. In the EPA’s published Endangerment Finding, the EPA states 
greenhouse gases have a direct impact to public health. ....................................... 10 

2. Statutory construction of the phrase “public health” points to the 2009 
Endangerment Finding being valid. ...................................................................... 12 

B. The 2009 Endangerment Finding is valid in respect to an endangerment of 
public welfare. ............................................................................................................. 13 

C. The “Public Health” designation is vital to having a meaningful outcome. .............. 14 

III. The EPA has a non-discretionary duty to designate greenhouse gases as a 
criteria pollutant and the EPA’s ten-year delay constitutes an unreasonable 
delay. ................................................................................................................................. 16 

A. The EPA has a non-discretionary duty to list greenhouse gases as criteria 
pollutants. .................................................................................................................. 17 



 iii 

B. The ten-year delay in taking any action on listing greenhouse gases as 
criteria pollutants constitutes an unreasonable delay. ................................................. 18 

1. A date-certain deadline is not necessary to establish an unreasonable 
delay. ..................................................................................................................... 18 

2. The TRAC factors show the EPA’s inaction constitutes an 
unreasonable delay. ..................................................................................................... 19 

CONCLUSION ............................................................................................................................. 24 

 
  



 iv 

TABLE OF AUTHORITIES 

Statutes 

42 § U.S.C. § 7607 .......................................................................................................................... 8 

42 U.S.C. § 7401 ....................................................................................................................... 2, 22 

42 U.S.C. § 7408 ........................................................................................................... 3, 12, 19, 20 

42 U.S.C. § 7409 ........................................................................................................................... 14 

42 U.S.C. § 7410 ........................................................................................................................... 15 

42 U.S.C. § 7502 ........................................................................................................................... 15 

42 U.S.C. § 7602 ..................................................................................................................... 13, 14 

42 U.S.C. § 7604 ............................................................................................................... 3, 6, 7, 16 

42 U.S.C. §7509 ............................................................................................................................ 15 

5 U.S.C. § 706 ................................................................................................................................. 6 

Fed. R. Civ. P. 12(b)(3) ................................................................................................................... 9 

Fed. R. Civ. P. 12(h)(1) ................................................................................................................... 9 

Cases 

Allied Pilots Ass'n v. Pension Benefit Gar. Corp., 334 F.3d 93 (D.C. Cir. 2003) ......................... 17 

Am. Lung Ass'n v. Reilly, 962 F.2d 258 (2d Cir. 1992) ........................................................... 18, 19 

Bennett v. Spear, 520 U.S. 154 (1997) .......................................................................................... 17 

Chevron U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837 (1984) .................................. 11 

Cobell v. Norton, 240 F.3d 1081 (D.C. Cir. 2001) .......................................................................... 6 

Encino Motorcars v. Navarro, 138 S. Ct. 1134 (2018). ................................................................ 13 

Forest Guardians v. Babbitt, 174 F.3d 1178 (10th Cir. 1999) ........................................................ 7 

Gonzalez v. Wilkie, No. 18-5179, 2018 WL 5255167, (Vet. App. Oct. 22, 2018) ........................ 22 

In re A Cmty. Voice v. U.S. E.P.A., 878 F.3d 779 (9th Cir. 2017) ................................................ 20 



 v 

In re Am. Rivers and Idaho Rivers United, 372. F.3d 413 (D.C. Cir. 2004) ................................. 20 

In re Core Commc’ns, Inc., 531 F.3d 849 (D.C. Cir. 2008) .......................................................... 20 

In re Nat. Res. Def. Council, Inc., 956 F.3d 1134 (9th Cir. 2020). ............................................... 20 

Kokkonen v. Guardian Life Ins. Co. of America, 511 U.S. 375 (1994) ........................................... 6 

Martin v. O’Rourke, 891 F.3d 1338 (Fed. Cir. 2018) ................................................................... 22 

Nat. Res. Def. Council v. Train, 411 F. Supp. 864 (S.D.N.Y. 1976) ............................................ 17 

Nat'l Res. Def. Council, Inc. v. Train, 545 F.2d 320 (2d Cir.1976) .............................................. 17 

Norton v. S. Utah Wilderness All., 542 U.S. 55 (2004) ................................................................... 6 

Owen Equip. & Erection Co. v. Kroger, 437 U.S. 365 (1978) ........................................................ 6 

PCHRG v. FDA, 740 F.2d 21 (D.C. Cir. 1984) ............................................................................. 19 

Pub. Citizen Health Research Grp. v. Auchter, 702 F.2d 1150 (D.C. Cir. 1983) ......................... 21 

Sebelius v. Cloer, 569 U.S. 369 (2013) ..................................................................................... 8, 12 

Sierra Club v. Thomas, 828 F.2d 783 (D.C. Cir. 1987) ................................................................ 18 

Telecomm. Research & Action Ctr. v. F.C.C. (“TRAC”), 750 F.2d 70 (D.C. Cir. 
1984) ................................................................................................................ 19, 20, 21, 22 

Texas Mun. Power Agency v. E.P.A., 89 F.3d 858 (D.C. Cir. 1996) ........................................... 8, 9 

U.S. v. Mead Corp., 533 U.S. 218 (2001) ..................................................................................... 11 

United States v. Bustillos, 31 F.3d 931 (10th Cir.1994) .................................................................. 6 

Youakim v. Miller, 425 U.S. 231 (1976). ....................................................................................... 14 

Zook v. McCarthy, 52 F.Supp.3d 69 (D.D.C. 2014) .......................................................... 16, 17, 18 

Secondary Materials 

C.A. Wright, Federal Courts 257 (1994) ......................................................................................... 9 

Center for Biological Diversity & 350.org, Petition to Establish National Pollution 
Limits for Greenhouse Gases Pursuant to the Clean Air Act (Dec. 2, 2009) .................. 2, 3 

Endangerment and Cause or Contribute Findings for Greenhouse Gases Under 
Section 202(a) of the Clean Air Act, 74 Fed. Reg. 66,496 (Dec. 15, 2009) (to 
be codified at 40 C.F.R. pt. 1) .................................................................................... passim 



 vi 

H.R. Rep. No. 294, 95th Cong., 1st Sess. (1977) ............................................................................ 9 

Promulgate, Merriam-Webster (2020) ............................................................................................ 8 

Promulgate, Oxford Advanced English Dictionary (2020) ............................................................ 8 

Public Health, Encyclopædia Britannica (2020). .......................................................................... 12 

Public Health, Merriam-Webster (2020) ...................................................................................... 12 

Reducing Regulation and Controlling Regulatory Costs, Exec. Order 13771, 82 Fed. 
Reg. 9,339 (Feb. 3, 2017) .................................................................................................. 22 

U.S. Department of the Interior, U.S. Environmental Protection Agency. .................................... 21 

United States Environmental Protection Agency, FY 2011 EPA Budget in Brief (Feb. 
2010). ................................................................................................................................. 15 

 

 
 
 
 
 
 
 
 



 1 

STATEMENT OF THE ISSUES 

1. Under Clean Air Act § 304, does a United States District Court other than the D.C. 

Circuit Court have jurisdiction when the rule sought would have nationwide applicability, 

but the agency has yet to take any action?  

2. Should federal law allow an agency to change its position about the essence of their 

opinion after an extensive fact-finding inquiry in order for the agency to avoid taking 

action?  

3. Under federal law, when an agency concludes after employing notice and comment 

rulemaking and stands by that conclusion in a court of law, should the finding be held 

valid? 

4. Under Clean Air Act § 108, does the EPA have a non-discretionary duty to list 

greenhouse gases as a criteria pollutant when the EPA has already determined that those 

pollutants are reasonably anticipated to endanger public health or welfare? 

5. Under federal law, when an administrative agency makes a conclusion and issues a final 

rule after employing notice and comment rulemaking, is ten years without taking any 

action on the issue constitute an unreasonable delay? 
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STATEMENT OF THE CASE 

Purpose of the EPA. The United States Environmental Protection Agency (EPA) is 

responsible for protecting human health and the environment.1 The EPA has discharged this duty 

ever since President Richard Nixon proposed that Congress create an agency designed to reduce 

pollution.2 Both chambers approved Nixon’s proposal.3 

 The EPA only fulfills this duty by ensuring Americans have clean air, land, and water.4 

The Clean Air Act helps fulfill that purpose. The Clean Air Act (CAA) is a comprehensive 

federal law that regulates all sources of air emissions. 42 U.S.C. § 7401 et seq. Passed in 1970, 

the Clean Air Act authorized the EPA to establish National Ambient Air Quality Standards 

(NAAQS) to protect public health and the environment.5 

The Clean Air Act already contains the most comprehensive, science-based, flexible, and 

immediately available tools necessary to address the climate crisis. Center for Biological 

Diversity & 350.org, Petition to Establish National Pollution Limits for Greenhouse Gases 

Pursuant to the Clean Air Act, at IV (Dec. 2, 2009). For four decades, the Clean Air Act has 

vastly improved air quality and reduced pollution levels, saved lives, and provided health and 

 
1 U.S. Department of the Interior, U.S. Environmental Protection Agency, 
https://www.doi.gov/recovery/about-us/primary. 
agencies/EPA#:~:text=The%20U.S.%20Environmental%2 
2 United States Environmental Protection Agency, The Origins of EPA, 
https://www.epa.gov/history/origins-epa. 
3 United States Environmental Protection Agency, The Origins of EPA, 
https://www.epa.gov/history/origins-epa. 
4  United States Environmental Protection Agency, Our Mission and What We Do, 
https://www.epa.gov/aboutepa/our-mission-and-what-we-do. 
5 Bureau of Ocean Energy Management, Air Quality Act (1967) Or The Clean Air Act (CAA), 
https://www.boem.gov/air-quality-act-1967-or-clean-air-act-
caa#:~:text=The%20Clean%20Air%20Act%20(CAA)%20(42%20U.S.C.,public%20health%20a
nd%20the%20environment. 
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economic benefits worth many times the cost of the pollution reductions. Id. However, after the 

2009 Endangerment Finding, the EPA, under the Clean Air Act's authority, should be doing 

more. 

2009 Endangerment Study. The EPA’s 2009 Endangerment Study found that greenhouse 

gas emissions endanger public health and public welfare. Record at 5. It is now 2020, eleven 

years after the EPA determined these gases harm the human race and the environment around us. 

R. at 5. Yet the EPA has neglected to list greenhouse gases as a criteria pollutant under Clean Air 

Act § 108, 42 U.S.C. § 7408. R. at 5. Despite Climate Health and Welfare Now’s pleas to the 

EPA to fulfill their duty and list the greenhouse gases as criteria pollutants under Clean Air Act 

§ 108, the EPA has neither granted nor denied Climate Health and Welfare Now’s petition. R. at 

5.  

The “criteria pollutant” standard triggers a duty of the EPA to establish National Ambient 

Air Quality Standards. R. at 6. The National Ambient Air Quality Standards require states to then 

develop compliance plans. R. at 6. The EPA is the first domino that has to fall to trigger state 

action and state agency action. Without the EPA’s domino, the entire scheme sits motionless, 

despite the dire consequences of greenhouse gases.  

Procedural History. On October 15, 2019, Climate Health and Welfare Now filed their 

lawsuit against the EPA in the United States District Court for the District of New Union 

invoking the citizen suit provisions of Clean Air Act § 304(a)(2), 42 U.S.C. § 7604(a)(2). R. at 5. 

Coal, Oil, and Gas Association intervened in the lawsuit, and the Court granted the motion on 

November 30, 2019. R. at 5. On August 15, 2020, the District Court granted Climate Health and 

Welfare Now’s summary judgment motion in part and the Coal, Oil, and Gas Association’s 

summary judgment motion in part. R. at 13–14. Climate Health and Welfare Now, the EPA, and 
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the Coal, Oil, and Gas Association all appealed to the United States Court of Appeals for the 

Twelfth Circuit. R. at 2. On September 1, 2020, this Court granted the appeals. R. at 3. 
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SUMMARY OF THE ARGUMENT 

The EPA’s failure to designate greenhouse gases as criteria pollutants not only does a 

disservice to the environment and people of the United States but also goes against the intended 

purpose of the EPA. The EPA’s 2009 Endangerment Finding shows the risk to public health and 

welfare, making the EPA’s inaction unacceptable. Today, this Court can rectify this injustice.  

The lower court had jurisdiction over this issue. When analyzing the statute, it is apparent 

that this case does not fall within Clean Air Act § 307(b). Even if this suit did fall under Clean 

Air Act § 307(b), courts have consistently held that the statute is not a jurisdictional requirement 

but a waivable venue issue.  

Despite the EPA and the Coal, Oil, and Gas Association's argument, the 2009 

Endangerment Finding is valid concerning the endangerment of public health and public welfare. 

The EPA spent months and millions of dollars in resources on the 2009 Endangerment Finding. 

This Court should look toward the EPA’s conclusions in the Endangerment Finding, rather than 

buying a position that the EPA is just now embracing for the first time in this suit.  

The EPA has a non-discretionary duty to list greenhouse gases as criteria pollutants. 

When the EPA found that greenhouse gases endanger public health and public welfare, it 

triggered an obligation to list the greenhouse gases as criteria pollutants. After analyzing the 

EPA’s delay under the TRAC factors, the delay in listing greenhouse gases as criteria pollutants 

is unreasonable. The EPA excuses their delay by arguing its highest priority is the reduction of 

regulatory burdens on business and economic activity. The purpose of the EPA does not have 

anything to do with the economy; economic regulation is the purpose of the Federal Trade 

Commission and other federal agencies. The EPA’s focus on economic growth is contrary to its 
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statutory mandates which charge the EPA with the protection of the environment and human 

health.  

The EPA’s and the Coal, Oil, and Gas Association's respective positions are contrary to 

case law, the applicable statutes, and any reasonable conception of the EPA’s purpose and duties.  

STANDARD OF REVIEW 

Federal courts are courts of limited jurisdiction. Kokkonen v. Guardian Life Ins. Co. of 

America, 511 U.S. 375, 377 (1994). Fed. R. Civ. P. 12(b)(1) authorizes a motion to dismiss 

based on lack of subject matter jurisdiction. Where Congress places limits on the jurisdiction of 

federal courts, such limits “must be neither disregarded nor evaded.” Owen Equip. & Erection 

Co. v. Kroger, 437 U.S. 365, 375 (1978). The party seeking to invoke a federal court's 

jurisdiction must demonstrate that the case is within the court's jurisdiction. See United States v. 

Bustillos, 31 F.3d 931, 933 (10th Cir.1994). 

As clarified below, this Court has jurisdiction to review the EPA inaction toward 

designating greenhouse gases as criteria pollutants under Clean Air Act § 304(a)(2), 42 U.S.C. § 

7604(a)(2). This section does not specify a standard of review, so this Court must apply the 

general standard of review for agency actions in the Administrative Procedure Act (APA): if the 

EPA unlawfully withheld or unreasonably delayed action, this Court must compel agency action. 

5 U.S.C. § 706(1) (“The reviewing court shall compel agency action unlawfully withheld or 

unreasonably delayed.”). See Norton v. S. Utah Wilderness All., 542 U.S. 55, 61–62 (2004). The 

legal standard used to determine whether agency delay is unreasonable is a question of law to be 

reviewed de novo by this Court. Cobell v. Norton, 240 F.3d 1081, 1096 (D.C. Cir. 2001). The 

general rule, under Section 706 of the APA, “leaves in the courts the discretion to decide whether 
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agency delay is unreasonable.” Forest Guardians v. Babbitt, 174 F.3d 1178, 1190 (10th Cir. 

1999). 

ARGUMENT 

This Court should compel the EPA to list greenhouse gases as criteria pollutants under 

Clean Air Act § 108. Through notice-comment rulemaking, the EPA determined that greenhouse 

gases are a danger to public health and public welfare. Record at 10. When taxpayer money is 

spent on research, an agency should have to act on that research. This case involves not only 

irreparable damage to the environment but the health and safety of American citizens and all 

humans abroad. R. at 9–10. The purpose of the EPA is to protect human health and the 

environment.6 The EPA has a non-discretionary duty to designate greenhouse gases as criteria 

pollutants, and not doing so for the past eleven years is unreasonable.  

I. The District Court had jurisdiction over Climate Health and Welfare Now’s claim 
under Clean Air Act § 304(a).  

 
Climate Health and Welfare Now brought this action, styled as a citizen suit under Clean 

Air Act § 304, 42 U.S.C. § 7604, to compel the Administrator of the EPA to list greenhouse 

gases as criteria pollutants subject to the National Ambient Air Quality Standards program. This 

Court has raised a jurisdiction issue sua sponte, inquiring whether the suit should have been 

brought under Clean Air Act § 307(b), rather than Clean Air Act § 108(a), because the rule 

proposed would be of nationwide applicability. R. at 2. There are two reasons why jurisdiction is 

not an issue in this case: first, Clean Air Act § 307(b) only applies when the agency actually took 

 
6 U.S. Department of the Interior, U.S. Environmental Protection Agency, 
https://www.doi.gov/recovery/about-us/primary-
agencies/EPA#:~:text=The%20U.S.%20Environmental%2. 
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an action; and second, even if Clean Air Act § 307(b) is applied, the action does not have to be 

filed in the D.C. Circuit court as venue is waivable. 

A. Employing the use of statutory construction points to Clean Air Act § 307(b) 
not applying to cases in which the EPA has not taken any action.  

 
Clean Air Act § 307(b)(1) applies to petitions for review of an action of the 

Administrator in promulgating standards under the Clean Air Act. The Clean Air Act does not 

define the word “promulgating.” A fundamental canon of construction is that unless otherwise 

defined, the words will be interpreted as taking their ordinary, contemporary, common meaning. 

Sebelius v. Cloer, 569 U.S. 369, 369–70 (2013). To understand the ordinary meaning of a word, 

we turn to standard dictionaries. Merriam-Webster defines promulgate as “to put (a law or rule) 

into action or force.” Promulgate, Merriam-Webster (2020). Oxford Advanced English 

Dictionary defines promulgate as “to announce a new law or system officially or publicly.” 

Promulgate, Oxford Advanced English Dictionary (2020).  

These definitions point to the fact that some action must be taken to promulgate 

something. Here, the EPA has yet to take any action. R. at 5. The purpose of this lawsuit is to 

force the EPA to do something. R. at 5. Since the EPA has yet to take any action, the EPA has 

not “promulgated” anything. Thus, Clean Air Act § 307(b) does not apply. 

B. Case law illustrates that Clean Air Act § 307(b) does not apply to cases in 
which the EPA has not taken any action.  

Even if this issue is of nationwide applicability, 42 § U.S.C. § 7607(b)(1) is a waivable, 

venue provision rather than a jurisdiction requirement. Texas Mun. Power Agency v. E.P.A., 89 

F.3d 858, 866–67 (D.C. Cir. 1996). 

In Texas Mun. Power Agency, utility companies from across the nation independently 

sued the EPA for its misinterpretation of various Clean Air Act statutes. The court found that 

Section 307(b)(1) can be read as prescribing the choice among circuits and not the power of a 
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particular federal circuit court to hear a claim. Id. This reading is supported by the provision's 

reference to where a petitioner may “file” and by its unequivocal characterization in the 

legislative history as a venue provision. See H.R. Rep. No. 294, 95th Cong., 1st Sess. 323–24 

(1977). Since parties may normally consent to be sued in a court that would otherwise be an 

improper venue, EPA's failure to object waives the issue. See Fed. R. Civ. P. 12(h)(1); C.A. 

Wright, Federal Courts 257 (1994) (citing Neirbo Co. v. Bethlehem Shipbuilding Corp., 308 U.S. 

165 (1939)). 

Here, the EPA appeared in court without objection to the lower court’s authority. R. at 5. 

Improper venue is a defense under Rule 12 that must be asserted by response or motion, or the 

defense is waived. See Fed. R. Civ. P. 12(b)(3); Fed. R. Civ. P. 12(h)(1). The EPA appearing 

without objection to jurisdiction constitutes a waiver. See Fed. R. Civ. P. 12(h)(1). Without the 

EPA’s objection, the lower court rightfully assumed that the EPA waived any challenge to 

jurisdiction. R. at 5. Thus, the district court had jurisdiction over Climate Health and Welfare 

Now’s claim against the EPA.   

II. The 2009 Endangerment Finding is valid concerning the endangerment of public 
health and public welfare.  

 
The EPA found in its 2009 Endangerment Finding that greenhouse gas emissions are a 

danger to public health and public welfare. Endangerment and Cause or Contribute Findings for 

Greenhouse Gases Under Section 202(a) of the Clean Air Act, 74 Fed. Reg. 66,496, 66,497 (Dec. 

15, 2009) (to be codified at 40 C.F.R. pt. 1). Despite the EPA’s change in position regarding the 

validity of the Finding with respect to public health, this Court should enforce the EPA’s original 

position as it is supported by notice-comment rulemaking. Id. at 66,530. 

 

 



 10 

A. The 2009 Endangerment Finding is valid in respect to an endangerment of 
public health.  

Although the EPA has backtracked on their position, the Endangerment Finding on public 

health remains valid. The detrimental impact of greenhouse gases on human health is cited 

throughout the EPA’s own findings, citing direct human health impacts. Despite the EPA’s 

backtracking, when looking toward the statutory construction of the phrase “public health,” the 

2009 Endangerment finding is clearly valid.  

1. In the EPA’s published Endangerment Finding, the EPA states greenhouse 
gases have a direct impact to public health. 

In the present action, the EPA asserted for the first time that the 2009 Endangerment 

Finding is invalid when it comes to the greenhouse gases’ effect on public health. R. at 10. The 

EPA changed its position, arguing there are no direct health hazards from respiratory illness or 

other personal exposure to the air contaminants. R. at 10.  

But in the EPA’s Final Rule publication of the 2009 Endangerment Finding, the 

Administrator of the EPA found that scientific evidence pointed to the detrimental impact of 

greenhouse gases directly on human health. Endangerment and Cause or Contribute Findings for 

Greenhouse Gases Under Section 202(a) of the Clean Air Act, 74 Fed. Reg. at 66,530. The EPA 

stated the following in their Final Rule in the Federal Register:  

while the CAA provides mechanisms for addressing adverse health effects and the 
underlying air quality exacerbation over time, it will not prevent the adverse 
impacts in the interim. Given the serious nature of the health effects at issue—
including respiratory and cardiovascular disease leading to hospital admissions, 
emergency department visits, and premature mortality—this increase in adverse 
impacts during the time before additional controls can be implemented is a serious 
public health concern. 
 

Id.  

Furthermore, the lower court was correct in concluding that the EPA’s newfound position 

on the 2009 Endangerment Finding was not entitled to deference. R. at 10. The EPA’s recent 
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position change is not entitled to deference because this “invalidity” was discovered for the first 

time in this litigation and never subjected to notice and comment rulemaking. See Chevron 

U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837, 863 (1984); U.S. v. Mead Corp., 533 

U.S. 218, 236–37 (2001).  

In Chevron, the National Resources Defense Council sued the EPA for their 

interpretation of the word “source” and, in turn, promulgating a rule called the “Bubble 

Concept.” Chevron, 467 U.S. at 837. The court held that the judicial system must defer to an 

agency when it appears that Congress delegated general authority to the agency to make rules 

carrying the force of law and that the agency interpretation claiming deference was promulgated 

in the exercise of such authority. Id. at 865–66.  

In Mead, Mead imported day planners without any tariffs. Mead, 533 U.S. at 224. But in 

January 1993, United States Customs issued a ruling letter classifying the day planners as bound 

diaries, subject to a tariff under the Harmonized Tariff Schedule of the United States. Id. at 224–

25. Mead sued the United States as ruling letters are not issued through the notice-and-comment 

process. Id. at 223. The Mead court clarified that a good indicator of delegation meriting the 

Chevron treatment is express congressional authorizations to engage in the rulemaking or 

adjudication process that produces the regulations or rulings for which deference is claimed. Id. 

at 219. Thus, the overwhelming number of cases applying Chevron deference have reviewed the 

fruits of notice-and-comment rulemaking or formal adjudication. Id. at 230.  

Here, the EPA goes directly against their formal notice-and-comment rulemaking 

process, as they found that greenhouse gases are a danger to public health. Endangerment and 

Cause or Contribute Findings for Greenhouse Gases Under Section 202(a) of the Clean Air Act, 

74 Fed. Reg. at 66,530. The EPA’s findings refute their present argument. The EPA claims that 
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the Endangerment Finding on public health is not valid because there is no direct health impact. 

However, the 2009 findings refuted this argument by establishing a direct link between breathing 

greenhouse gases and disease. Id. at 66,530. Thus, it has already been established that 

greenhouse gases have a direct impact on public health.  

2. Statutory construction of the phrase “public health” points to the 2009 
Endangerment Finding being valid.  

The Clean Air Act does not define the phrase “public health.” A fundamental canon of 

construction is that unless otherwise defined, the words will be interpreted as taking their 

ordinary, contemporary, common meaning. Sebelius, 569 U.S. at 359–70. To understand the 

ordinary meaning of a word, we turn to standard dictionaries.  

Merriam-Webster defines public health as “the art and science dealing with the protection 

and improvement of community health by organized community effort and including preventive 

medicine and sanitary and social science.” Public Health, Merriam-Webster (2020). Britannica 

defines public health as the following:  

the art and science of preventing disease, prolonging life, and promoting physical 
and mental health, sanitation, personal hygiene, control of infectious diseases, and 
organization of health services. From the normal human interactions involved in 
dealing with the many problems of social life, there has emerged a recognition of 
the importance of community action in the promotion of health and the prevention 
and treatment of disease, and this is expressed in the concept of public health. 
 

Public Health, Encyclopædia Britannica (2020). 

Neither of these definitions mentions direct health impacts. Instead, these definitions 

focus on the purpose of public health–to prevent disease.  

The statute states the Administrator shall list air pollutants whose emissions cause or 

contribute to air pollution which may reasonably be anticipated to endanger public health or 

welfare. 42 U.S.C. § 7408. The lower court and the Coal, Oil, and Gas Association seem to rely 

on the word “or” (i.e., public health or welfare) being disjunctive and, in turn, giving separate 
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meanings. Encino Motorcars v. Navarro, 138 S. Ct. 1134, 1137 (2018). However, when 

considering the plain meaning of the phrase “public health” and the legislature’s definition of 

“welfare,” “public health” addresses effects on people and “public welfare” addresses impacts on 

the environment. 42 U.S.C. § 7602(h) (“All language referring to effects on welfare includes, but 

is not limited to, effects on soils, water, crops, vegetation, manmade materials, animals, wildlife, 

weather, visibility, and climate, damage to and deterioration of property, and hazards to 

transportation, as well as effects on economic values and on personal comfort and well-being, 

whether caused by transformation, conversion, or combination with other air pollutants.”).  

Between the plain meaning of the phrase “public health” and the interaction between the 

meanings of “public health” and “public welfare,” “public health” should be interpreted as 

having an adverse impact on humans. Here, the lower court and the Coal, Oil, and Gas 

Association argue that because there is no direct impact on human health, the 2009 

Endangerment Finding on public health is invalid. R. at 10. However, the plain meaning of the 

phrase “public health” does not require a direct impact. Furthermore, the EPA found a direct 

impact on human health, as argued above. Endangerment and Cause or Contribute Findings for 

Greenhouse Gases Under Section 202(a) of the Clean Air Act, 74 Fed. Reg. at 66,530. Even if 

this Court does not find that there is a direct impact, and instead finds the 2009 Endangerment 

Finding relies entirely on the consequential health harms resulting from changing climate rather 

than any health impact resulting from breathing air with ambient concentrations of carbon 

dioxide or other greenhouse gases, those consequential health harms are still included in the 

meaning of “public health” because those harms adversely impact human health. R. at 10.  

B. The 2009 Endangerment Finding is valid in respect to an endangerment of 
public welfare.  

 
The Clean Air Act defines “public welfare” as:  
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All language referring to effects on welfare includes, but is not limited to, effects 
on soils, water, crops, vegetation, manmade materials, animals, wildlife, weather, 
visibility, and climate, damage to and deterioration of property, and hazards to 
transportation, as well as effects on economic values and on personal comfort and 
well-being, whether caused by transformation, conversion, or combination with 
other air pollutants.  
 

42 U.S.C. § 7602(h). There is evidence that elevated concentrations of well-mixed greenhouse 

gases and associated climate change affect public welfare by risks to food production and 

agriculture, forestry, water resources, sea-level rise and coastal areas, energy, infrastructure, and 

settlements, and ecosystems and wildlife. Endangerment and Cause or Contribute Findings for 

Greenhouse Gases Under Section 202(a) of the Clean Air Act, 74 Fed. Reg. at 66,498. Thus, by 

definition, greenhouse gases endanger public welfare.  

Moreover, the EPA agrees that the 2009 Endangerment Finding is valid concerning the 

endangerment of public welfare. Interpretation of a statute by the agency charged with its 

enforcement is a substantial factor to consider when construing a statute. Youakim v. Miller, 425 

U.S. 231, 235–36 (1976). The EPA interprets that the Endangerment Finding was valid regarding 

the endangerment of public welfare. R. at 2. Thus, the EPA’s interpretation points to the public 

welfare point being valid.  

With this definition and the EPA’s interpretation, the Endangerment Finding is valid 

concerning the endangerment of public welfare. 

C. The “Public Health” designation is vital to having a meaningful outcome.   

When the EPA finds that a substance in the air impacts public health and public welfare, 

the EPA is supposed to establish National Ambient Air Quality Standards to regulate that 

substance. Primary National Ambient Air Quality Standards are established at a level requisite to 

protect public health, while secondary National Ambient Air Quality Standards are set at the 

level necessary to protect public welfare. 42 U.S.C. § 7409. Primary National Ambient Air 
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Quality Standards have strict compliance deadlines and sanctions; namely, there is a ten-year 

deadline for the states to achieve compliance. See 42 U.S.C. § 7502(a)(2)(A), (B). States that fail 

to submit a satisfactory plan or that fail to meet compliance deadlines are subject to the EPA’s 

direct regulation of emissions within the state, as well as the loss of federal highway funding. See 

CAA § 110(c)(1), 42 U.S.C. § 7410(c)(1), CAA § 179(a), (b)(1), 42 U.S.C. §7509(a), (b)(1). 

Meanwhile, secondary National Ambient Air Quality Standards are without statutory compliance 

deadlines or consequences, such as the loss of federal highway funding. See 42 U.S.C. § 

7502(a)(2)(A), (B). If the EPA did make a rule under just secondary National Ambient Air 

Quality Standards, the rule would be a mere suggestion to the states because there is no deadline 

or enforcement mechanism.  

The EPA is backing off its own conclusion to avoid designating standards for states to 

follow. If the 2009 Endangerment Finding is found invalid concerning the endangerment of 

public health, the EPA cannot establish primary National Ambient Air Quality Standards. See 

CAA § 110(c)(1), 42 U.S.C. § 7410(c)(1). Without the ability to establish primary National 

Ambient Air Quality Standards, the 2009 Endangerment Finding is not only wasteful but 

endangers human health. Endangerment and Cause or Contribute Findings for Greenhouse Gases 

Under Section 202(a) of the Clean Air Act, 74 Fed. Reg. at 66,498.  

In 2009, the EPA spent more than $100 million on researching clear air. United States 

Environmental Protection Agency, FY 2011 EPA Budget in Brief (Feb. 2010). What is the point 

of spending taxpayer dollars on an “endangerment finding” when the agency that commissioned 

and spent resources and time procuring the finding refuses to act on their own findings and 

opinions? The EPA found that greenhouse gases are a danger to human health and human 
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welfare, but today are trying to backtrack on their findings at the cost of the American taxpayer. 

R. at 10.  

The 2009 Endangerment Finding shows that the EPA understands that there is a human 

cost to inaction. Endangerment and Cause or Contribute Findings for Greenhouse Gases Under 

Section 202(a) of the Clean Air Act, 74 Fed. Reg. at 66,498. The Administrator of the EPA 

declared this finding based on existing science and her judgment. Id. at 66,497. She weighed the 

threat for each of the identifiable risks, considered the potential benefits where relevant, and 

found that it is reasonable to anticipate danger to public health and welfare from greenhouse 

gases. Id.  

The most vulnerable segments of our society are bearing the brunt of the environmental 

impact. Id. at 66,498. People are dying because of greenhouse gases in the atmosphere. Id. at 

66,497. People are displaced because of rising sea levels. Id. There are numerous and far-ranging 

risks to food production and agriculture, forestry, water resources, sea-level rise and coastal 

areas, energy, infrastructure, settlements, ecosystems, and wildlife. Id. at 66,498. Without the 

primary National Ambient Air Quality Standards, states have no incentive to change their states’ 

environmental policies to limit greenhouse gas emissions.  

III. The EPA has a non-discretionary duty to designate greenhouse gases as a criteria 
pollutant and the EPA’s ten-year delay constitutes an unreasonable delay.  

 
It first must be addressed if the EPA has a non-discretionary duty to list greenhouse gases 

as criteria pollutants. Zook v. McCarthy, 52 F. Supp. 3d 69, 74 (D.D.C. 2014). No matter if a 

plaintiff’s claim is a failure-to-perform claim or an unreasonable delay claim, the statute must 

impose on the EPA a non-discretionary requirement for this Court to order the EPA act. 42 

U.S.C. § 7604(a). If Section 108 does not impose a non-discretionary duty, this Court cannot 
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grant relief on either a failure to perform claim or an unreasonable delay claim arising out of that 

section, and timing questions need not be reached. Zook, 52 F. Supp. 3d at 74.   

A. The EPA has a non-discretionary duty to list greenhouse gases as criteria 
pollutants.  

 
When the EPA has determined a cause or contribution to air pollution expected to 

endanger public health or public welfare, the EPA has the non-discretionary duty to list those 

causes or contributions as criteria pollutants. Nat. Res. Def. Council v. Train, 411 F. Supp. 864, 

870 (S.D.N.Y. 1976).   

In Train, the Natural Resources Defense Council sued the EPA Administrator to compel 

him to list lead as a criteria pollutant. Id. at 866. Because the EPA had determined that lead was a 

danger to public health, the Court ordered the Administrator to list lead as a criteria pollutant. Id. 

at 870–71.  

Despite the EPA’s argument that Train is no longer good law, the same reasoning was 

used in a 2014 D.C. District Court case. Zook, 52 F. Supp. 3d at 74. In Zook, the court found that 

the EPA's listing duty is a non-discretionary duty to list any pollutant the EPA has determined 

meets the criteria in Section 108(a)(1)(A) and (B). See Bennett v. Spear, 520 U.S. 154, 175 

(1997) (explaining that agency's duty was not discretionary when the imperative “shall” was 

used in the statute); Allied Pilots Ass'n v. Pension Benefit Gar. Corp., 334 F.3d 93, 98 (D.C. Cir. 

2003). The Zook court dove deep into case law, citing the Second Circuit’s finding that the EPA 

must list those pollutants it determined “cause or contribute to air pollution which may 

reasonably be anticipated to endanger public health or welfare.” Nat'l Res. Def. Council, Inc. v. 

Train, 545 F.2d 320, 325 (2d Cir. 1976) (holding that “the Administrator must list those 

pollutants which he has determined meet the two requisites outlined in section 108”).  
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Here, in the 2009 Endangerment Finding, the EPA determined that greenhouse gases are a 

danger to public health and public welfare. R. at 5. Thus, with Train and Zook in mind, the EPA 

has a non-discretionary duty to list greenhouse gases as criteria pollutants because of the 

Endangerment Finding. 

B. The ten-year delay in taking any action on listing greenhouse gases as criteria 
pollutants constitutes an unreasonable delay. 

 
Since the EPA has a non-discretionary duty to list greenhouse gases as criteria pollutants, 

we must now turn to whether a ten-year delay in taking any action is an unreasonable delay. Two 

issues arise when evaluating a delay: first, whether a “date-certain deadline” is required in the 

statute to establish an unreasonable delay; second, the TRAC factors must be applied. 

1. A date-certain deadline is not necessary to establish an unreasonable delay.  

Under the Clean Air Act § 304, there is a distinction between citizen suits that claim the 

agency has failed to perform and agencies who have unreasonably delayed in performing its non-

discretionary duties. Zook, 52 F. Supp. 3d at 73. The difference is timeframe: a failure-to-

perform claim requires a date-certain deadline, while unreasonable delay does not. See Sierra 

Club v. Thomas, 828 F.2d 783, 790–91 (D.C. Cir. 1987); Am. Lung Ass'n v. Reilly, 962 F.2d 258, 

263 (2d Cir. 1992).  

The EPA attempts to argue that “in order for a statutory duty to be ‘not discretionary,’ 

there must be a statutory deadline for the performance of the duty.” R. at 11. The EPA’s “date-

certain” deadline argument does not apply here.  

Climate Health and Welfare Now is arguing that the EPA has unreasonably delayed 

performance of a non-discretionary duty, not that the EPA failed to perform. R. at 11. 

Climate Health and Welfare Now argues that the EPA has unreasonably delayed in performing 

its non-discretionary duty.  
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In American Lung Association, the Association sued the EPA, alleging breach of its non-

discretionary, statutory duty of reviewing revising, at five-year intervals, the National Ambient 

Air Quality Standards for ozone. Am. Lung Ass'n, 62 F.2d at 260. The court held that only when 

a statute requires agency action at indefinite intervals, such as “from time to time,” can 

“unreasonable delay” be a meaningful standard for judicial review. Id. at 263.  

Here, under Clean Air Act § 108, the statute prescribes that the “Administrator shall 

within 30 days after December 31, 1970, publish, and shall from time to time thereafter revise.” 

42 U.S.C. § 7408. Using the phrase “from time to time” is an indefinite interval. Thus, analyzing 

Clean Air Act § 108 under an “unreasonable delay” standing is a meaningful standard for this 

Court to examine. 

2. The TRAC factors show the EPA’s inaction constitutes an unreasonable 
delay.  

With it established that the statute does not have to have a date-certain deadline to 

establish an unreasonable delay, we now turn to what constitutes an unreasonable delay. 

Unreasonable delay claims are assessed by applying the six TRAC factors. Telecomm. Research 

& Action Ctr. v. F.C.C. (“TRAC”), 750 F.2d 70, 80 (D.C. Cir. 1984). As described by the D.C. 

Circuit, the TRAC factors are: 

1. the time agencies take to make decisions must be governed by a “rule of reason;”  
2. where Congress has provided a timetable or other indication of the speed with 

which it expects the agency to proceed in the enabling statute, that statutory scheme 
may supply content for this rule of reason;  

3. delays that might be reasonable in the sphere of economic regulation are less 
tolerable when human health and welfare are at stake;  

4. the court should consider the effect of expediting delayed action on agency 
activities of a higher or competing priority;  

5. the court should also take into account the nature and extent of the interests 
prejudiced by delay; and  

6. the court need not “find any impropriety lurking behind agency lassitude in order 
to hold that agency action is “unreasonably delayed”.  

 
750 F.2d at 80, (quoting PCHRG v. FDA, 740 F.2d 21, 34 (D.C. Cir. 1984) (citations omitted)).  
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 Under the first factor, the court must consider whether the agency has had a reasonable 

amount of time to take action. In re Nat. Res. Def. Council, Inc., 956 F.3d 1134, 1139 (9th Cir. 

2020). Generally, courts find a six to ten-year delay unreasonable. See, e.g., In re Nat. Res Def. 

Council, Inc., 956 F.3d at 1142–43 (more than ten-year delay is unreasonable and “nothing short 

of egregious”); In re Core Commc’ns, Inc., 531 F.3d 849, 855 (D.C. Cir. 2008) (seven-year delay 

unreasonable); In re A Cmty. Voice v. U.S. E.P.A., 878 F.3d 779, 787 (9th Cir. 2017) (eight-year 

delay unreasonable). In fact, courts have held the “reasonable time for agency action is counted 

in weeks or months, not years.” In re Am. Rivers and Idaho Rivers United, 372. F.3d 413, 419 

(D.C. Cir. 2004). The rule of reason requires a timely resolution due to the nature of air pollution 

and its serious effect on public health. The EPA argues this delay is not unreasonable because of 

the extensive efforts necessary to find the correct National Ambient Air Quality Standards for 

greenhouse gases and cooperate with state governments on implementation plans. R. at 12. 

However, courts are quick to point out that the EPA can’t “kick the can down the road” to 

perpetually delay action. See In re Nat. Res. Def. Council, Inc., 956 F.3d at 1136. Here, the EPA 

has kicked the can down the road for over a decade and failed to address the threat that 

greenhouse gases present to public health. Further, courts find the first TRAC factor to be the 

most important of the TRAC factors, and thus this delay should be given significant weight by 

the Court. See In re A Cmty. Voice, 878 F.3d at 786. The first factor weighs in favor of finding 

unreasonable delay by the EPA. 

 The second factor looks toward a timetable or other indication of the speed with which it 

expects the agency to proceed Congress has provided. TRAC, 750 F.2d 70 at 80. Congress has 

not provided a timetable or other indication of speed for the EPA’s action under Clean Air Act 

§ 108. 42 U.S.C. § 7408. Thus, the second factor does not apply in this case.  
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The most applicable and compelling factor is the third factor: delays that might be 

reasonable in the sphere of economic regulation are less tolerable when human health and 

welfare are at stake. TRAC, 750 F.2d 70 at 80. The EPA’s only argument that the ten-year delay 

is reasonable is that its highest priority of the EPA is the reduction of regulatory burdens on 

business and economic activity. R. at 13. While the current administration might have set the 

EPA’s “highest” priority to be solely involved with the economy, that is not the EPA’s intended 

purpose. U.S. Department of the Interior, U.S. Environmental Protection Agency. The intended 

purpose of the EPA is to protect the environment and human health. Id. The third factor is even 

more particularly true when the very purpose of the governing act is to protect those lives. Pub. 

Citizen Health Research Grp. v. Auchter, 702 F.2d 1150, 1158 (D.C. Cir. 1983). Here, the EPA 

has already found that greenhouse gas emissions are currently endangering public welfare. R. at 

10. To delay action for over a decade is grossly unreasonable when human lives are at stake. The 

third factor weighs heavily in favor of finding an unreasonable delay. 

Under the fourth factor, the court must consider “the effect of expediting delayed action 

on agency activities of a higher or competing priority.” TRAC, 750 F.2d at 80. The EPA argues 

its highest priority is reducing regulatory burdens on business and economic activity. R. at 13. 

While the regulation the EPA points to highlights the importance of all federal agencies in 

enforcing regulations economically, the EPA points to nothing proving the incompatibility of 

adding greenhouse gases as a criteria pollutant with this priority. See Reducing Regulation and 

Controlling Regulatory Costs, Exec. Order 13771, 82 Fed. Reg. 9,339 (Feb. 3, 2017). Instead, the 

EPA’s priority is to administer laws, such as the Clean Air Act, and promulgate regulations in 

accordance with those laws. Adding greenhouse gases as a criteria pollutant after making the 

Endangerment Finding fulfills a major purpose of the Clean Air Act: “to protect and enhance the 
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quality of the Nation’s air resources so as to promote the public health and welfare and the 

productive capacity of its population.” 42 U.S.C. 7401(b)(1).  

The fifth TRAC factor requires the Court to consider the nature and extent of the interests 

prejudiced by the EPA’s ten-year delay. TRAC, 750 F.2d at 80. Similar to the third TRAC factor, 

the interests prejudiced here are public health and welfare. See Gonzalez v. Wilkie, No. 18-5179, 

2018 WL 5255167, at *2 (Vet. App. Oct. 22, 2018) (finding the third and fifth TRAC factors 

overlap); see also Martin v. O’Rourke, 891 F.3d 1338, 1346 (Fed. Cir. 2018) (finding the third 

and fifth TRAC factors concern the same interest). In the Endangerment Finding, the EPA 

recognized that greenhouse gases endanger public health and welfare. R. at 5. Part of the EPA's 

duty is to administer the Clean Air Act–an act designed to protect air quality for the public's 

health and welfare. Climate Health and Welfare Now petitioned the EPA to list greenhouse gases 

as criteria pollutants to protect that very interest–public health and welfare. This interest reaches 

far beyond Climate Health and Welfare Now as an organization and concerns the nation as a 

whole. The nature and extent of these interests prejudiced by the EPA’s ten-year delay require 

the Court to find this delay to be unreasonable.  

The sixth TRAC factor for an unreasonable delay is that the court does not need to look 

for nor discover an improper motive. TRAC, 750 F.2d at 80. The EPA claims the delay is 

justified because listing greenhouse gases as criteria pollutants create unsettled questions such as 

the correct National Ambient Air Quality Standards for greenhouse gases and the appropriate 

response to state inaction. R. at 12. But complexity cannot justify indefinite delay, nor absolve an 

agency of its statutory duties. If complexity justified perpetual delay, an administrative agency 

could de facto repeal its statutory obligations by claiming complexity. The excuse also disregards 

scientific realities as standards routinely change with new information. The EPA used over a 
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decade, a period consistently held to be unreasonable, to approximate the appropriate measures. 

Further EPA delay would constitute indifference to the statute.  

All relevant TRAC factors justify the Court compelling the EPA to list greenhouse gases 

as a criteria pollutant. It is unreasonable for the EPA to delay for over a decade. The delay is 

even less tolerable because human health is at risk. The EPA’s statutory mandate is to protect air 

quality, a higher EPA priority than economic growth. The delay prejudices the public interest by 

risking human health and safety. Finally, the EPA’s motive for further delay cannot be justified.  
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CONCLUSION 

The EPA’s duty is to protect human and environmental health. When the EPA has 

scientific proof that certain substances harm human health or the environment, the EPA should 

make sure those substances have less or no impact on human and environmental health. The 

EPA's delay in naming greenhouse gases as a criteria pollutant under the Clean Air Act not only 

jeopardizes public health and welfare but has taken us almost to the point of no return that may 

change our planet's future in profound and tragic ways. There are costs to the EPA’s lack of 

action. The higher cost is a human cost caused by the agency's inaction on climate change. The 

Plaintiff-Appellee-Cross Appellant prays that this Court reverse the issue regarding public 

health, affirm the rest of the decision by the United District Court for the District of New Union, 

and compel the EPA to list greenhouse gases as criteria pollutants under Clean Air Act § 108.   

 

  


