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STATEMENT OF JURISDICTION 

This case concerns listing greenhouse gases (GHGs) as criteria pollutants and 

promulgating National Ambient Air Quality Standards (NAAQS) under the Clean Air Act 

(CAA). 42 U.S.C. § 7408. The District Court for the District of New Union had proper 

jurisdiction under the citizen-suit provision of the CAA, 42 U.S.C. § 7604, and federal question 

jurisdiction, 28 U.S.C. § 1331. Venue in the District Court was proper. 42 U.S.C. § 7604(a). This 

Court has proper jurisdiction over this appeal from the District Court’s final decision pursuant to 

28 U.S.C. § 1291. Coal, Oil and Gas Association (COGA), Climate Health and Welfare Now 

(CHAWN), and the United States Environmental Protection Agency (EPA) each filed a timely 

notice of appeal in this case.  

STATEMENT OF THE ISSUES 

I. Did the District Court have jurisdiction over CHAWN’s unreasonable delay claim under 

CAA § 304(a), when the rule sought would be a rule of nationwide applicability subject 

to review exclusively in the D.C. Circuit under CAA § 307(b)? 

II. Did the District Court err in finding that GHG emissions are an endangerment to public 

welfare? 

III. Did the District Court correctly determine that GHG emissions are not an endangerment 

to public health? 

IV. Did the District Court err in finding the EPA’s ten-year delay in acting on CHAWN’s 

petition to list GHGs as criteria pollutants under CAA § 108(a) constitute an 

unreasonable delay? 
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V. Did the District Court err in finding that Congress extended a non-discretionary duty to 

the EPA under CAA § 108 to designate GHGs as criteria pollutants subject to the 

NAAQS program? 

STATEMENT OF THE CASE 

Facts 

In 1999, several environmental groups petitioned the EPA to make a finding that GHG 

emissions from automobiles posed a danger to human health and the environment under CAA 

§ 202 (the 202 Petition). 42 U.S.C. § 7521; R. at 6. An endangerment finding under CAA § 202 

requires the EPA to regulate GHG emissions produced from mobile sources, primarily 

automobiles. R. at 6. CAA §§ 202 and 108 provide the same procedure for the finding of 

endangerment and listing of a criteria pollutant; but an endangerment finding under CAA § 202 

triggers fewer regulatory actions. 42 U.S.C. §§ 7408, 7521; R. at 6, 8.  

CAA § 202 requires that the EPA Administrator issue standards for “any” air pollutants 

from “new motor vehicles” found to “endanger public health and welfare,” while CAA § 108 

requires the EPA Administrator to create NAAQS for a list of criteria air pollutants from 

multiple sources found to “endanger public health and welfare.” 42 U.S.C. §§ 7408, 7521. The 

202 Petition omitted the request for emission regulations through CAA § 108; additionally, the 

environmental groups did not request regulation of the emissions subject to the NAAQS 

program, which designates allowable pollutant concentrations in the ambient air. 42 U.S.C. 

§§ 7408, 7521; R. at 6, 8. 

Unlike CAA § 202, § 108 requires the EPA to promulgate regulatory requirements such 

as primary and secondary NAAQS for a criteria pollutant under CAA § 108 within twelve 

months of its listing. 42 U.S.C. §§ 7408(b), 7409(a)(2); R. at 8. The final listing of primary and 
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secondary NAAQS must be completed within ninety days. R. at 8. Primary NAAQS establish the 

standard of ambient air quality required to protect public health, while secondary NAAQs set the 

standard of air quality necessary to protect the public welfare. 42 U.S.C. § 7409; R. at 8. Once 

the EPA promulgates primary NAAQS, states must submit a State Implementation Plan 

demonstrating how they will achieve primary NAAQS compliance within only ten years. 42 

U.S.C. § 7502(a)(2)(A); R. at 8. Under CAA § 110(c)(1), state noncompliance blocks the state 

from accessing its federal highway funding and triggers the EPA to directly regulate the state’s 

emissions. 42 U.S.C. §§ 7410(c)(1), 7509(a), 7509(b)(1); R. at 8. The 202 Petition triggered none 

of these regulatory obligations since it only cited CAA § 202 and completely omitted CAA 

§ 108. 42 U.S.C. §§ 7408, 7521. 

On September 8, 2003, the EPA denied the 202 Petition, explaining that ubiquitous 

emissions of GHGs do not fit the statutory interpretation of “air pollutants” subject to CAA 

regulation. R. at 6. The denial of the 202 Petition explained that the EPA should address climate 

change only through emission regulations pursuant to specific authorizing legislation and 

international agreements yet to be adopted, rather than the catch-all provision of the 1970 CAA. 

68 Fed. Reg. 52,922 (Sept. 8, 2003); R. at 6. Nonetheless, litigation ensued, and the United 

States Supreme Court decided in Massachusetts v. EPA that GHGs fit the definition of “air 

pollutants” subject to potential regulation under CAA § 202. 549 U.S. 497 (2007). Thus, the 

Court directed the EPA to make a finding that GHGs may present an endangerment to public 

health or public welfare. R. at 6. 

 On December 15, 2009, the EPA issued a finding (the “Endangerment Finding”) under 

CAA § 202 stating that GHG emissions from numerous mobile sources “may reasonably be 

anticipated to endanger public health or public welfare” by increasing global temperatures, 
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changing storm frequency, and altering precipitation patterns. R. at 6, 7. These climate change 

impacts were determined to endanger public health by causing an increase in ozone pollution due 

to higher temperatures, an increase in heat related deaths, and the presence of insect borne 

diseases, among other impacts. R. at 7. Climate change impacts were determined to endanger 

public welfare by reducing agricultural productivity and water supplies, increasing property and 

economic damage from storms, and affecting sea levels, among other impacts. R. at 7. 

On December 25, 2009, CHAWN and a coalition of environmental organizations filed a 

petition with the EPA stating Congress delegated a non-discretionary duty for the EPA to list 

GHGs as criteria pollutants under CAA § 108. 42 U.S.C. § 7408; R. at 5. The EPA did not 

respond, and neither granted nor denied the petition. R. at 5. After ten years, CHAWN served the 

EPA with a notice of intent to sue the agency for failure to assume this allegedly mandatory duty 

and for “unreasonable delay in carrying out its [non-discretionary] duty.” R. at 5. The EPA did 

not respond to the notice of intent to sue. R. at 5. 

After the Endangerment Finding, the EPA passed several regulatory actions limiting 

GHG emissions—such as establishing limits for new passenger vehicles and lights trucks. These 

limits and the Endangerment Finding were partially upheld by the Supreme Court in 2014. Util. 

Air Regul. Grp. v. EPA, 573 U.S. 302 (2014), rev’g in part Coal. for Responsible Regul. v. EPA, 

684 F.3d 102 (D.C. Cir. 2012); R. at 7. 

Under Title I of the CAA, the EPA adopted New Source Performance Standards and Best 

Available Control Technology requirements for major new sources of GHG emissions, such as 

power plants. R. at 7. The EPA also adopted the Tailoring Rule to limit the scope of permitting 

and review requirements that apply to GHG-emitting sources. R. at 7. In 2015, the EPA issued 

the Clean Power Plan regulations which directed states to modify their CAA implementation 



   
 

 5 

plans to achieve GHG emission reductions consistent with the EPA’s guidance on the Best 

System of Emissions Reductions under CAA § 111(d). 42 U.S.C. § 7411(d); Carbon Pollution 

Emission Guidelines for Existing Sources: Electric Utility Generating Units, 80 Fed. Reg. 64,662 

(Oct. 23, 2015); R. at 7.  

Despite the executive branch’s appetite for regulation, the Court proceeded to partially 

strike down the Tailoring Rule and the scope of the application for new source GHG emissions 

limits. Util. Air Regul. Grp., 573 U.S. at 302; R. at 7. As a result, the EPA revisited these 

regulations in 2017. To address the Court’s concerns, the EPA added flexibility to emissions 

standards for power plants and repealed the Clean Power Plan and its related regulations. 84 Fed. 

Reg. 32,520 (July 8, 2019). Amid these changes to regulations, the EPA continued to resist 

changing or acting upon the Endangerment Finding. 

Procedural History 

This appeal follows a final decision of the District Court for the District of New Union 

issued on August 15, 2020. R. at 3. On October 15, 2019, CHAWN brought a citizen suit to 

compel the EPA Administrator to list GHGs under CAA § 108(a) as criteria pollutants subject to 

the NAAQS program. 42 U.S.C. § 7408; R. at 4–5. In the District Court, CHAWN alleged that 

the EPA has a non-discretionary duty to list GHGs as criteria pollutants and that the ten years 

that passed since the Endangerment Finding constitutes an unreasonable delay. R. at 5. CHAWN 

further attempted to identify specific individuals affected by GHG emissions, such as real 

property owners who CHAWN states left their land due to the possibility of storm surge and 

young adults whose lives could be endangered by future climate change effects. R. at 5. 

The EPA argued in the District Court that its duty is discretionary and alleged that the 

passage of ten years was justified due to the complexities of listing GHGs. Although it 
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acknowledged that the Endangerment Finding stated that GHGs pose a risk to public welfare, the 

EPA denied that GHGs pose a risk to public health. Instead, the EPA Administrator argued that 

he possessed the discretionary authority to determine the timing of an action. R. at 11. 

COGA is a trade association that represents the economic interests of companies engaged 

in the extraction, processing, and marketing of coal, oil, and natural gas. The District Court 

granted COGA’s motion on November 30, 2019, to intervene as of right pursuant to Federal 

Rule of Civil Procedure 24(a), explaining that CHAWN’s relief would result in regulatory limits 

that would severely limit, or even destroy, the coal, oil, and gas market. R. at 5. COGA and the 

EPA both answered CHAWN’s complaint, and COGA filed a cross-complaint against the EPA 

to seek a declaration that the Endangerment Finding is not supported by the administrative 

record, contradicts law, and fails to support a finding of endangerment to public health or public 

welfare sufficient to justify listing GHGs as a criteria pollutant subject to the NAAQS program. 

R. at 5. 

The District Court held (1) the Endangerment Finding valid regarding the endangerment 

to public welfare; (2) the EPA unreasonably delayed its response to the petition from CHAWN 

and other environmental organizations for criteria pollutant designation; and (3) the EPA has a 

mandatory duty to list GHGs as criteria pollutants. The District Court ordered the EPA to publish 

a rule designating GHGs as criteria pollutants within ninety days of the District Court’s order 

and to publish a final rule designating GHGs as criteria pollutants within 180 days after the 

proposed rulemaking is published. R. at 13. 

CHAWN argues that the District Court erred by invalidating the Endangerment Finding 

on the issue of public health; the EPA argues that the public welfare finding was valid, but the 

public health finding was not. COGA argues that the Endangerment Finding as to both health 
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and welfare are invalid; the EPA did not unreasonably delay in leaving the petition unanswered; 

and Congress delegated a discretionary duty to the EPA to list GHGs as criteria pollutants. The 

District Court granted CHAWN’s motion for summary judgment in part, and it granted COGA’s 

motion in part. R. at 4.  

This Court raised, sua sponte, and must now consider the issue of whether the District 

Court had jurisdiction to hear CHAWN’s unreasonable delay claim brought under CAA 

§ 304(a)(2). 42 U.S.C. § 7604(a)(2). If this rule applied here, it would be considered a rule of 

nationwide applicability subjected to review exclusively in the D.C. Circuit under CAA § 304(a) 

and, by extension, § 307(b). R. at 2. 

SUMMARY OF THE ARGUMENT 

 This case is about listing GHGs as criteria pollutants under CAA§ 108(a), subject to the 

NAAQS program, based on the validity of the EPA’s Endangerment Finding under CAA § 202, 

and the extent of the EPA’s duty as delegated by Congress to list new criteria pollutants under 

CAA § 108. COGA asks this Court to find that the District Court had jurisdiction over 

CHAWN’s unreasonable delay claim under CAA § 304(a). Further, COGA asks this Court (a) to 

affirm the District Court’s holding that the public health portion of the Endangerment Finding is 

invalid and (b) to reverse the District Court’s erroneous finding of endangerment to public 

welfare because it is contrary to law, Congress’s intent, and the administrative record. Also, 

COGA requests this Court to find that the EPA’s restraint from taking action to list GHGs as 

criteria pollutants under CAA § 108(a) over a period of ten years does not constitute an 

unreasonable delay. Finally, COGA argues that Congress never extended to the EPA a non-

discretionary duty to designate GHGs under CAA § 108 based on the Endangerment Finding. 
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This Court should find that the District Court had jurisdiction over CHAWN’s 

unreasonable delay claim because CAA § 307(b), and, by extension, § 304(a) is a venue 

provision. Unlike jurisdiction provisions, venue provisions are not subject to review exclusively 

in the D.C. Circuit. The CAA allows district courts to compel agency action in limited 

circumstances and allows the plaintiffs to choose the venue. CAA § 304 extends the § 307(b) 

venue provision to unreasonably delayed agency actions. Thus, nationally applicable regulations 

may be filed in the D.C. Circuit, but, ultimately, the choice of venue remains with the plaintiff. 

As a venue provision, the parties waived any right to contest venue by not raising the issue in the 

District Court. 

 This Court should reverse the District Court’s finding that GHG emissions endanger 

public welfare. Although the Endangerment Finding was made under CAA § 202, CHAWN is 

attempting to compel a criteria pollutant listing under CAA§ 108(a). The EPA Administrator 

determines whether to list criteria pollutants. The administrative record demonstrates that the 

EPA denied the 202 Petition from environmental groups in September 2003. The agency 

explained that GHG emissions are ubiquitous and fail to comport with the concept of air 

pollution subject to CAA catch-all provisions; thus, the agency stated that the regulation of GHG 

emissions should be a matter of statutory interpretation and a global issue left for Congress to 

address, possibly through international agreements not yet adopted. For ten years, the EPA has 

not listed GHGs as criteria pollutants and often regulated them under CAA § 111. CHAWN and 

the EPA admit that climate change is a global issue, a nearly impossible task for any state or 

nation to solve alone. The District Court failed to consider congressional intent and the statutory 

interpretation of “welfare” in a context beyond climate impacts and in consideration of economic 
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harm and well-being. Thus, the District Court affirmed a finding of endangerment that is 

contrary to law, congressional intent, and the administrative record. 

In contrast, this Court should affirm the District Court’s finding that GHGs are not 

reasonably anticipated to endanger public health. When Congress defined “public welfare,” it 

omitted the climate impacts of air pollution as a public health issue. COGA, as intervenor, asserts 

as an additional ground for denying relief that the Endangerment Finding is unsupported by law 

and the administrative record, and it does not support a finding of endangerment to public health 

sufficient to support a primary NAAQS. Courts may not compel the Administrator to make a 

finding of endangerment of public health. 

 This Court should reverse the District Court’s ruling that the EPA unreasonably delayed 

listing GHGs as criteria pollutants. The CAA allows courts to compel unreasonably delayed 

agency action if the agency’s delay is egregious. Contrary to the District Court’s holding, the 

TRAC factors, when considered in their entirety, lead to the conclusion that the EPA did not 

unreasonably delay in responding to CHAWN’s petition. No per se rule requires agencies to act 

within a certain timeframe, and the CAA provides no guidance on the matter. Relief for 

unreasonable delay claims are only granted in extreme circumstances. Here, the District Court 

failed to fully analyze the TRAC factors, and it focused solely on the length of the delay, which is 

not its own independent factor. Here, no extreme circumstances exist that warrant finding 

unreasonable delay. Because the EPA also had to account for several practical considerations, 

such as the strain on the EPA’s resources that listing GHGs would require, the District Court 

erred in finding that the EPA’s inaction on CHAWN’s petition constituted an unreasonable 

delay. 
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 This Court should reverse the District Court because Congress never extended a non-

discretionary duty to designate GHGs as a criteria pollutant under CAA § 108. Since Congress 

created an ambiguous statute intended to leave discretion to the EPA through CAA § 108, the 

Court should find under Chevron deference that the EPA possesses discretion on whether to list 

GHGs as criteria pollutants. Besides the fact that Congress created an ambiguous statute, it also 

failed to provide a date-certain deadline typically associated with non-discretionary duty claims. 

Therefore, Congress never intended to compel the EPA to list GHGs as criteria pollutants, 

regardless of whether the EPA established that GHGs endanger the public welfare or health of 

the American people and that these GHGs emanate from multiple sources. 

 While the District Court was the appropriate venue and it properly found that the public 

health finding was invalid, this Court should reverse the District Court’s holding on public 

welfare, unreasonable delay, and the existence of a non-discretionary duty. The Court should 

find that the EPA’s Endangerment Finding improperly identified endangerment to public 

welfare, and the Court should further find that the EPA did not unreasonably delay listing GHGs 

as criteria pollutants or possess a non-discretionary duty to list GHGs. 

STANDARD OF REVIEW 

This Court reviews a district court’s grant and denial of summary judgment de novo. 

Indian River Cnty, Fla. v. U.S. Dep’t of Transp., 945 F.3d 515, 526 (D.C. Cir. 2019). When 

reviewing a district court’s final judgment, this Court reviews the administrative action directly, 

without deference to the district court’s findings. Id. at 527. 

ARGUMENT 

I. THE DISTRICT COURT HAD JURISDICTION OVER THE UNREASONABLE 
DELAY CLAIM BECAUSE CAA § 304(A) IS A VENUE REQUIREMENT.  
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The Court raised the issue of jurisdiction sua sponte, and the court reviews its own 

jurisdiction de novo. See NetworkIP, LLC v. FCC, 548 F.3d 116, 120 (D.C. Cir. 2008). The CAA 

allows district courts to compel agency action in limited circumstances, and it provides plaintiffs 

with a choice of venue. CAA § 304(a) provides the following:  

The district courts . . . shall have jurisdiction to compel . . . agency action 
unreasonably delayed, except that an action to compel agency action referred to in 
section 7607(b) of this title which is unreasonably delayed may only be filed in a 
United States District Court within the circuit in which such action would be 
reviewable under section 7607(b) of this title. 

 
42 U.S.C. § 7604(a). Section 307(b)(1) of the CAA provides the following:  

A petition for review of action of the Administrator in promulgating [specific 
standards] . . . , or any other nationally applicable regulations promulgated, or final 
action taken, by the Administrator under this chapter may be filed only in the United 
States Court of Appeals for the District of Columbia. . . . A petition for review of 
the Administrator’s action . . . or any other final action of the Administrator under 
this chapter . . . which is locally or regionally applicable may be filed only in the 
United States Court of Appeals for the appropriate circuit. Notwithstanding the 
preceding sentence a petition for review of any action referred to in such sentence 
may be filed only in the United States Court of Appeals for the District of Columbia 
if such action is based on a determination of nationwide scope or effect and if in 
taking such action the Administrator finds and publishes that such action is based 
on such a determination. 

 
42 U.S.C. § 7607(b)(1). In other words, a district court has jurisdiction to compel an agency to 

act when it has unreasonably delayed action. Additionally, the District Court for the District of 

Columbia and the D.C. Circuit have jurisdiction over all nationally applicable claims. Id. Further, 

the District Court for the District of New Union correctly explained that CAA § 307(b) is a 

venue requirement, and it is not jurisdictional. R. at 12. Section 304(a), in referencing § 307(b) is 

also a venue requirement. 42 U.S.C. § 7604(a). Thus, venue was proper because no party 

objected to venue in the District Court. 

CAA § 307(b) is a venue provision that does not restrict review exclusively to the D.C. 

Circuit. However, courts have consistently held that CAA § 307(b) is a venue provision, and 
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parties waive it if they do not object. E.g., Sierra Club v. EPA, 955 F.3d 56, 61 (D.C. Cir. 2020). 

Section 304 extends the venue provision to agency inaction unreasonably delayed. 42 U.S.C. 

§ 7604(a). Section 307(b) provides for a “choice among circuits” and it does not limit 

jurisdiction to a single federal court. Tex. Mun. Power Agency v. EPA, 89 F.3d 858, 867 (D.C. 

Cir. 1996); see also Ill. Env’t. Prot. Agency v. EPA, 947 F.2d 283, 288–89 (7th Cir. 1991) 

(holding that the state agency could challenge the nationally applicable regulation as applied in 

the Seventh Circuit despite not having challenged the rule in the D.C. Circuit). The provision 

expressly addresses where a petitioner “may file,” and the legislative history characterizes it as a 

venue provision. See 42 U.S.C. § 7607(b)(1); Tex. Mun. Power Agency v. EPA, 89 F.3d at 867. 

The statute states that petitions regarding nationally applicable regulations “may be filed only” in 

the D.C. Circuit. 42 U.S.C. § 7607(b)(1). By using the word “may,” the statute allows the 

plaintiff to choose where to file, provided venue is proper. See id. The word “only” does not 

remove the venue choice from the plaintiff. See id.  

The legislative history supports the conclusion that §§ 304 and 307(b) are venue 

provisions. The Administrative Conference of the United States (ACUS) recommendation, which 

is part of the legislative history of the provision, squarely addresses the matter. 41 Fed. Reg. 

56,767, 56,768 (Dec. 30, 1976). The language under the heading “Venue in the Courts of 

Appeals” in the ACUS recommendation uses the phrase “is reviewable.” Id. This phrase implies 

that venue is appropriate, but it does not require review in a certain court. See id. When 

discussing reviewability in the D.C. Circuit, it does not use any language, such as “shall” or 

“must,” and thus, it implies the D.C. Circuit is the only acceptable venue. Id. It also does not use 

any language that explicitly or implicitly limits other courts from having jurisdiction to 
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adjudicate the claims. See id. Thus, the text of the statute and the legislative history show that 

§ 304 is a venue provision. 

II. THE ENDANGERMENT FINDING OF PUBLIC WELFARE IS NOT IN 
ACCORDANCE WITH CONGRESS’S INTENT AND CONTRADICTS STATUTORY 
LAW AND THE ADMINISTRATIVE RECORD. 

 
The Endangerment Finding on public welfare is invalid because it improperly interpreted 

Congress’s intent when it concluded that GHG emissions endanger public welfare. Congress 

explicitly defined “welfare” under CAA § 302(h): 

All language referring to effects on welfare includes, but is not limited to, effects 
on soils, water, crops, vegetation, manmade materials, animals, wildlife, weather, 
visibility, and climate, damage to and deterioration of property, and hazards to 
transportation, as well as effects on economic values and on personal comfort and 
well-being, whether caused by transformation, conversion, or combination with 
other air pollutants. 
 

42 U.S.C. § 7602(h) (emphasis added). However, the EPA failed to consider the impacts of 

regulation upon the general welfare regarding economic hardships, personal comfort, and the 

well-being of all members of society. See id.  

To determine whether GHGs impact general welfare, the necessary threshold required under 

CAA § 111, is whether GHGs “contribute[] significantly to, air pollution which may reasonably 

be anticipated to endanger public health or welfare.” 42 U.S.C. § 7411(b). The Endangerment 

Finding does not demonstrate that GHGs pose a significant impact on the general welfare, only 

that they are “reasonably anticipated” to endanger public welfare. 42 U.S.C. § 7521(a); 

Endangerment and Cause or Contribute Findings for Greenhouse Gases Under Section 202(a) of 

the Clean Air Act (“Endangerment Finding”), 74 Fed. Reg. 66,496 (Dec. 15, 2009) (to be 

codified at 40 C.F.R. ch. I). Since 2009, the EPA has not declared GHGs a criteria pollutant or 

issued primary and secondary NAAQS for GHGs; instead, the EPA has enacted several 
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regulatory limitations on GHG emissions under CAA § 111, many of which allow state 

governments to regulate GHG emissions. 42 U.S.C. § 7411(d); R. at 7. 

The EPA relies upon the scientific effects of anthropogenic GHG emissions in global 

temperatures and future temperature increases, but this evidence presents estimates far too 

uncertain to support a finding of endangerment to the general “welfare” in the United States. See 

R. at 9. Regulation of GHG emissions at the federal level should be conducted pursuant to more 

specific authorizing legislation and international agreements yet to be adopted that address 

climate change. R. at 6. Therefore, this Court should reverse the District Court’s decision 

validating the Endangerment Finding with regard to public welfare because it is not in 

accordance with Congress’s intent and contrary to the plain language of the statute and the 

administrative record. 

A. The EPA must not contradict congressional intent and statutory law when 
regulating GHG emissions in a manner that is contrary to congressional 
intent and the plain language of the statute. 

 
The EPA’s interpretation of the impact of GHG emissions on the general welfare is 

contrary to congressional intent. Congress defined “welfare” and considered environmental 

impacts to welfare, as well as economic hardships and disruptions to well-being. 42 U.S.C. 

§ 7602(h). The CAA requires proof of demonstrable harm caused by the suspect pollutant and is 

not merely “precautionary” in nature, but once a decision is made that demonstrable harm exists, 

standards promulgated must be preventative in nature. 42 U.S.C. § 1857(c)(3)–(c)(5). However, 

the degree of endangerment GHG emissions pose is undeterminable. Therefore, under CAA 

§ 111, the evaluation of GHG emissions must “significantly” impact the general welfare, which 

is a higher threshold than the Endangerment Finding under CAA § 202, which required action 

when emissions “may reasonably be anticipated to endanger.” 42 U.S.C. § 7411(d); 
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Endangerment Finding, 74 Fed. Reg. at 66,497. Congress specifically intended to replicate the 

precautionary principle in other sections of the CAA. H. Rep. No. 95–294 (1977) (noting the 

committee did not want to “revise or make more stringent the degree of proof which the 

Administrator must find to promulgate a regulation”). 

Further, the EPA must consider the effects of climate change beyond environmental 

impacts; it must also consider its effect on society. Congress defined “welfare” to include the 

“effects on economic values and on personal comfort and well-being.” 42 U.S.C. § 7602(h). The 

“precautionary principle” is embodied in the CAA, and it allows the EPA to regulate to prevent 

potentially grave harms even in the face of uncertainty about the scope and causation of those 

harms. R. at 9, 10; see Ethyl Corp. v. EPA, 541 F.2d 1, 28 (D.C. Cir. 1978) (agreeing that the 

endangerment must present “a significant risk of harm,” in contrast to the EPA's conclusion in 

the Endangerment Finding that demonstrating a significant risk of harm from GHGs was not 

required). However, the CAA’s precautionary principle applies to economic effects in the same 

way it applies to environmental impacts because Congress explicitly included economic analysis 

in the definition of “welfare.” See 42 U.S.C. § 7602(h). Thus, the EPA cannot regulate to make 

an entire industry disappear under the guise of protecting “welfare.” See id. When acting to 

regulate the public welfare, the EPA must consider both environmental impacts and economic 

impacts. Id. Here, the record indicates that the EPA failed to consider the impacts on industry, 

which includes a consideration of the jobs and livelihoods that the coal, oil, and gas industry 

provides. See R. at 9. Thus, the District Court erred in finding an endangerment to welfare 

through a purely scientific determination. See R. at 9. 

Statutory language defined by Congress must be evaluated in its full meaning by an 

agency, who shall not exceed that authority. In Utility Air Regulatory Group v. EPA, various 
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state and industry groups challenged the Massachusetts v. EPA holding that required stationary 

sources of GHG emissions to obtain construction and operating permits from the EPA. Util. Air 

Regul. Grp. v. EPA, 573 U.S. at 302; Mass. v. EPA, 549 U.S. at 497. The Court held in 

Massachusetts v. EPA that the EPA could regulate air pollutants, such as GHG emissions from 

new motor vehicles, that contribute to climate change; however, in 2014, the Supreme Court 

overturned Massachusetts v. EPA in part by using the Chevron test to determine whether the 

EPA stayed within its statutory boundaries in regulating stationary sources of GHG emissions. 

Util. Air Regul. Grp. v. EPA, 573 U.S. at 320. The Court found that the EPA exceeded its 

authority by making GHG emissions subject to permitting requirements. Id. at 333–334; 

Chevron, U.S.A., Inc. v. Nat. Res. Def. Council, 467 U.S. 837, 842–45 (1984); FDA v. Brown & 

Williamson Tobacco Corp., 529 U.S. 120, 134 (2000) (reiterating that it is a “fundamental canon 

of statutory construction that the words of a statute must be read in their context and with a view 

to their place in the overall statutory scheme”). 

As time passes, collective knowledge on climate change has grown. The EPA is aware 

that GHG emissions are a global issue, as noted in the Endangerment Finding. 74 Fed. Reg. at 

66,517. The EPA Administrator holds the discretion to determine whether GHG emissions 

impact the general welfare and to assess whether GHG emissions “contribute[] significantly to[] 

air pollution which may reasonably be anticipated to endanger public health or welfare.” 42 

U.S.C. § 7411(b)(1)(A). In Massachusetts v. EPA, the Supreme Court held that automobile 

emissions make a “meaningful” contribution to climate change but noted that “[the] EPA does 

not believe that any realistic possibility exists that the relief petitioners seek would mitigate 

global climate change.” Mass. v. EPA, 549 U.S. at 498. Since that Endangerment Finding was 

released, administrations have changed and adjusted GHG emission regulations to reflect an 



   
 

 17 

understanding that GHG emissions come from various sources all over the world. Currently, 

GHG emissions do not pose a significant danger to our public welfare. Otherwise, the EPA 

would have regulated GHG emissions under CAA § 108 or § 111, opposed finding the 

endangerment under CAA § 202, and passed various regulations limiting GHG emissions under 

CAA § 111. 42 U.S.C. § 7411; R. at 7. Since 2009, several regulatory actions were passed that 

required states to regulate GHG emissions, without promulgating primary and secondary 

NAAQS for GHGs, which is a requirement under CAA § 109. 42 U.S.C. § 7409; R. at 7; see 

United States v. Cal., 444 F. Supp. 3d 1181 (E.D. Cal. 2020) (holding that states can regulate 

GHG emissions via agreement with other countries). 

In the global economy, global emissions are constant and impossible for the United States 

or any one nation to combat. The additional regulatory provisions sought would harm COGA’s 

clients and the livelihood of many hard-working Americans. The EPA must consider the 

economic impact of regulations for the general welfare because industries provide jobs and 

housing to people, and thus, protect the well-being of our communities. Also, the definition of 

“welfare” is more expansive than the effects of global warming and weatherization. The EPA 

concluded that climate change impacts were determined to endanger public welfare by reducing 

agricultural productivity and water supplies, increasing property and economic damage from 

storms, and affecting sea levels, among other impacts, but the EPA failed to assess the economic 

impacts and overall well-being of all Americans. R. at 7. As illustrated in Utility Air Regulatory 

Group v. EPA, the EPA may not expand its breadth on matters that exceed its authority, and 

Chevron affirms that courts extend deference to an agency only if the interpretation of statutes 

and rules are ambiguous or unclear. Util. Air Regul. Grp. v. EPA, 573 U.S. at 333; Chevron, 

U.S.A., Inc. v. Nat. Res. Def. Council, 467 U.S. at 842–45. The Court should turn to Congress’s 
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intent in defining welfare and assessing whether there is a “significant” impact to all aspects of 

welfare that warrant listing GHGs as criteria pollutants. 

B. Based on the administrative record, the EPA's determination that GHGs 
endanger public welfare was arbitrary and capricious. 

 
Over the past ten years, the EPA has regulated GHG emissions without listing GHGs as 

criteria pollutants, and it has regulated them under CAA § 111(b), which “requires the states, to 

regulate on a pollutant-by-pollutant basis, and “it seems potentially anomalous not to require that 

the EPA make [an endangerment finding] for those pollutants.” 84 Fed. Reg. 50,244, 50,263 

(Sept. 24, 2019); see 42 U.S.C. § 7411(b); R. at 7. In 2009, the EPA made the Endangerment 

Finding under § 202 of the CAA, which does not require extensive regulatory action, such as 

promulgating primary and secondary NAAQS. R. at 6. However, despite the Endangerment 

Finding, the EPA has proceeded to regulate GHG emissions under § 111 of the CAA. 42 U.S.C. 

§ 7411; R. at 7. Affirming the District Court and compelling the EPA to list GHGs under CAA 

§ 108 would require the EPA to proffer an arbitrary and capricious decision that is not supported 

by the administrative record nor any international agreements. R. at 6; Endangerment Finding, 74 

Fed. Reg. at 66,496–546 (“Many commenters note the ongoing international discussions 

regarding climate change and state their belief that unilateral EPA action would interfere with 

those negotiations.”). 

It is within the EPA Administrator’s discretion to regulate GHG emissions, but the EPA 

may not promulgate a regulation that is contrary to the administrative record. In State Farm, 

insurance companies petitioned for review of an order of the National Highway Traffic Safety 

Administration rescinding crash protection requirements of federal motor vehicle safety 

standard. Motor Vehicle Mfr’s. Ass’n of U.S. v. State Farm Mut. Auto. Ins., 463 U.S. 29, 30–34 

(1983). The Supreme Court held that the agency acted arbitrarily and capriciously because they 
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failed to present an adequate basis and explanation for rescinding the passive restraint 

requirement, and thus the agency needed to consider the matter further or provide supported 

analysis for their decision. Id.  

Atmospheric concentrations of GHGs span globally, and neither the EPA nor the 

international community has developed legislation or agreements that accurately detect and curb 

impact of GHGs on the general welfare. The EPA has acknowledged that air pollution is a global 

issue, and that “no single country and no single source category dominate or are even close to 

dominating on a global scale.” Endangerment Finding, 74 Fed. Reg. at 66,538.  

Various presidential administrations have promulgated regulations for GHG emissions 

over the years, and an EPA administrator has not struck down the Endangerment Finding or 

chosen to list GHGs as criteria pollutants. R. at 7. Instead, each administration assessed the 

situation and enacted several regulations over the years. R. at 7. In 2017, the EPA modified 

regulations on GHG emissions with the Safer Affordable Fuel-Efficient (SAFE) Vehicles Rule 

for Model Years 2021-2026 Passenger Cars and Light Trucks, as well as other rollbacks. 85 Fed. 

Reg. 24,174 (Apr. 30, 2020); 84 Fed. Reg. 32,520 (July 8, 2019) (repealing the Clean Power 

Plan). The EPA’s regulations on GHG Emissions have demonstrated a consistent move towards 

combating GHG emissions, while consistently passing regulations under CAA § 111 and other 

similar sections of CAA, but not § 108. 42 U.S.C. § 7411(d); R. at 7. 

Since the Endangerment Finding, the EPA has implemented several regulatory actions 

curbing GHG emissions, demonstrating that state governments are responsive and complying 

with their regulatory recommendations. R. at 7. In 2015, the EPA issued the Clean Power Plan, 

which directed states to modify their CAA implementation plans to achieve GHG emissions 

reductions consistent with the EPA’s guidance on the Best System of Emissions Reductions 
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under CAA § 111(d). Carbon Pollution Emission Guidelines for Existing Sources: Electric 

Utility Generating Units, 80 Fed. Reg. 64,662 (Oct. 23, 2015); R. at 7; see 42 U.S.C. § 7411(d). 

Over a decade’s worth of regulatory action demonstrates that the EPA would not be in 

accordance with the law by finding that GHG emissions endanger public welfare under CAA 

§ 108, since the administrative record demonstrates the opposite. With a record of regulating 

GHG emissions under CAA § 111, the EPA would need to present an adequate basis and 

explanation for regulating GHG emissions under § 108, especially since the administrative 

record demonstrates that the Endangerment Finding was under CAA § 202. See R. at 6. Here, it 

has not presented such a record. 

III. THE DISTRICT COURT CORRECTLY HELD THAT GHG EMISSIONS ARE NOT 
AN ENDANGERMENT TO PUBLIC HEALTH.  

  
The District Court declared that that portion of the Endangerment Finding under CAA 

§ 202(a), determining that GHG emissions endanger public health, is contrary to law. R. at 6, 14. 

CHAWN seeks to compel the EPA Administrator to list GHGs as criteria pollutants, and to 

support a finding of endangerment to public health sufficient to warrant promulgating a primary 

NAAQS under CAA § 108(a): 

For the purpose of establishing national primary and secondary ambient air quality 
standards, the Administrator shall, within 30 days of December 31, 1970, and shall 
from time to time thereafter revise, a list which includes each air pollutant — 

(A) emissions of which, in his judgment, cause or contribute to air pollution 
which may reasonably be anticipated to endanger public health or welfare; 
(B) the presence of which in the ambient air results from numerous or 
diverse mobile or stationary sources; and 
(C) for which air quality criteria had not been issued before December 31, 
1970 but for which he plans to issue air quality criteria under this section. 
 

42 U.S.C. § 7408(a)(1); R. at 4, 5, 7, 8. Primary NAAQS are established at a level requisite to 

protect public health, while secondary NAAQS are set at the level necessary to protect public 

welfare. 42 U.S.C. § 7409; R. at 8. Although the definition of the statutory term “reasonably 
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anticipated to endanger” is not included in CAA § 111, this CAA section has regulated many 

GHG emission policies over the last ten years. 42 U.S.C. § 7411; R. at 7. CAA § 111(b)(1)(A) 

states that 

The Administrator shall, within [ninety] days after December 31, 1970, publish 
(and from time to time thereafter shall revise) a list of categories of stationary 
sources. He shall include a category of sources in such list if in his judgment it 
causes, or contributes significantly to, air pollution which may reasonably be 
anticipated to endanger public health or welfare. 
 

42 U.S.C. § 7411(b)(1)(A). The threshold for determining if GHG emissions endanger public 

health under CAA § 202 and § 108 is whether the air pollutant “may reasonably be anticipated” 

to endanger public health, while CAA § 111 asks whether the air pollutant “contributes 

significantly to” air pollution which “may reasonably be anticipated to endanger public health.” 

42 U.S.C. §§ 7408(a)(1), 7411(b)(1)(A), 7521. Additionally, the interpretation of “endangerment 

to public health” does not include health impacts that flow indirectly from the adverse impacts of 

breathing air contaminated by GHG emissions, but from features of the Earth that will not be 

positively affected by a single set of regulations. R. at 8, 9.  

Lastly, under CAA § 302(h), Congress did not define public health, but it did clearly 

define “welfare,” explaining that the EPA must consider the effects of climate change, economic 

hardships and overall well-being. 42 U.S.C. § 7602(h). Thus, this Court should affirm the 

District Court’s ruling recognizing that the EPA’s Endangerment Finding regarding public health 

is invalid, and that neither the administrative record nor law supports a finding of endangerment 

to public health sufficient to support a primary or secondary NAAQS. Zook v. McCarthy, 52 F. 

Supp. 3d 69, 74–75 (D.D.C. 2014) (illustrating that any duty of the EPA administrator to act 

under CAA § 108(a) turns on the existence of a prior valid determination of endangerment); R. at 

8, 14. 
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A. The EPA Administrator has the discretion to reasonably anticipate air 
pollutants that endanger public health, which are considered direct health 
hazards not resulting from climate change.   

  
The EPA Administrator has discretion on an endangerment determination, as explicitly 

stated in CAA § 108(a)(1)(A): 

The Administrator shall, from time to time, issue proposed emission standards 
applicable to the emission of any air pollutant from any class or classes of aircraft 
engines which in his judgment causes, or contributes to, air pollution which may 
reasonably be anticipated to endanger public health or welfare. 
 

42 U.S.C. § 7408(a)(1)(A). As clarified in Friends of the Earth v. EPA, the District Court for the 

District of Columbia granted the EPA’s motion for summary judgment finding that an 

environmental group may not sue to compel the EPA Administrator to make a determination on 

whether lead emissions from general aviation aircraft engines using aviation gasoline endangered 

the public health or welfare under the Clean Air Act. Friends of the Earth v. EPA, 934 F. Supp. 

2d 40 (D.D.C. 2013); see also Zook v. McCarthy, 52 F. Supp. 3d at 69 (affirming the CAA does 

not impose a non-discretionary duty to regulate emissions that may impact public health). 

The term “public health” excludes indirect health impacts flowing solely from climate 

change. R. at 10. Regarding primary NAAQS that impact the general welfare, Congress and the 

courts have made it clear that economic considerations must be subordinated to NAAQS 

achievement and maintenance. 42 U.S.C. § 7602(h); Chevron, U.S.A., Inc. v. Nat. Res. Def. 

Council, 467 U.S. at 848; R. at 10. Although flexibility exists, the CAA does not allow economic 

growth to be accommodated at the expense of public health. See Chevron, U.S.A., Inc. v. Nat. 

Res. Def. Council, 467 U.S. at 848. Congress explicitly defined “welfare,” but not public health, 

and it saw climate impacts of air pollution as solely a matter of public welfare, not public health. 

Id. Congress drew no connection between it and climate change. Id.; 42 U.S.C. § 7602(h). In 

Massachusetts v. EPA, the Supreme Court found that “[u]nder the clear terms of the Clean Air 
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Act, the EPA can avoid taking further action only if it determines that GHG emissions do not 

contribute to climate change or if it provides some reasonable explanation as to why it cannot or 

will not exercise its discretion to determine whether they do.” Mass. v. EPA, 549 U.S. at 531.  

The EPA Administrator shall not be compelled to list GHGs as criteria pollutants, as 

supported in Friends of the Earth and Zook. Friends of the Earth, 934 F. Supp. 2d at 40; Zook, 

52 F. Supp. 3d at 69. Congress did not define public health, but it clarified the effects of climate 

change and how they are attributable to general welfare. 42 U.S.C. § 7602(h). In sum, the 

District Court correctly evaluated the evidence and found that the Endangerment Finding for 

public health was invalid. R. at 13. Although the EPA found endangerment to public health 

under CAA § 202 in 2009, they also do not contest the District Court’s holding. R. at 2. 

Therefore, the Court should uphold the District Court’s decision because Congress saw climate 

impacts of air pollution as solely a matter of public welfare, not public health, in part because 

GHG emissions are produced by various sources, which makes it impossible to determine the 

significance that contribute to public health in connection to climate change. As conceded by 

CHAWN and the EPA, “GHG concentrations are relatively constant around the globe—it is 

beyond the power of any one State, or even the United States as a nation, acting alone, to bring 

global GHG concentrations down to a level that does not threaten climate change.” R. at 9. 

IV. THE DISTRICT COURT ERRED IN FINDING THAT THE EPA’S TEN-YEAR 
DELAY IN ACTING ON CHAWN’S PETITION CONSTITUTED AN 
UNREASONABLE DELAY.  

 
 Congress amended the CAA in 1990, which provided federal district courts with the 

authority to “compel . . . agency action [that is] unreasonably delayed,” and courts should only 

compel agency action when “the agency’s delay is so egregious as to warrant mandamus.” 42 

U.S.C. § 7604(a); Telecomms. Rsch. & Action Ctr. v. FCC (“TRAC”), 750 F.2d 70, 79 (D.C. Cir. 
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1984). “Resolution of a claim of unreasonable delay is ordinarily a complicated and nuanced task 

requiring consideration of the particular facts and circumstances before the court.” Mashpee 

Wampanoag Tribal Council, Inc. v. Norton, 336 F.3d 1094, 1100 (D.C. Cir. 2003). Courts 

analyze unreasonable delay claims under the six-factor test set forth in TRAC. 750 F.2d at 80. 

The TRAC factors include the following: 

(1) the time agencies take to make decisions must be governed by a “rule of 
reason” . . . ; (2) where Congress has provided a timetable or other indication of the 
speed with which it expects the agency to proceed in the enabling statute, that 
statutory scheme may supply content for this rule of reason . . . ; (3) delays that 
might be reasonable in the sphere of economic regulation are less tolerable when 
human health and welfare are at stake . . . ; (4) the court should consider the effect 
of expediting delayed action on agency activities of a higher or competing 
priority . . . ; (5) the court should also take into account the nature and extent of the 
interests prejudiced by delay . . . ; and (6) the court need not find any impropriety 
lurking behind agency lassitude in order to hold that agency action is unreasonably 
delayed. 
 

Id. at 80 (internal quotations omitted). In other words, courts look at (1) reasonable timing of 

agency decision making; (2) congressional guidance; (3) the nature of the issue being regulated; 

(4) the effect on the agency; (5) the nature and extent of interests that delay prejudices; and 

(6) the lack of a requirement of agency impropriety. Id. 

 Here, there is no allegation of agency impropriety, and there is no clear congressional 

guidance in the statute that dictates what timing constitutes unreasonable delay. See 42 U.S.C. 

§ 7604(a). The agency focused on reducing regulations that burdened businesses and the 

economy, per an Executive Order, so the agency was bound by that Order to de-prioritize GHG 

regulations. See R. at 12. The District Court erred in finding that the EPA’s lack of action on 

CHAWN’s petition constituted unreasonable delay and in finding that the EPA’s action was “so 

egregious as to warrant mandamus.” TRAC v. FCC, 750 F.3d at 79. 
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A. The EPA did not unreasonably delay action on CHAWN’s petition because it 
satisfied the rule of reason and followed its own internal priorities. 

 
The EPA satisfied the rule of reason; the agency is not required to prioritize the effect on 

health and human welfare above other factors, contrary to the finding of the District Court. R. at 

12–13. Courts must consider all of the TRAC factors when determining whether the EPA’s lack 

of action constituted unreasonable delay, and the first factor, reasonable timing, is the most 

important factor. See, e.g., In re Core Commc’ns, Inc., 531 F.3d 849, 855 (D.C. Cir. 2008); 

Mashpee Wampanoag Tribal Council, Inc. v. Norton, 336 F.3d at 1100.  

No per se rule requires agencies to act within a certain timeframe, and the CAA does not 

provide any guidance on “how long is too long.” See In re Pub. Emps. for Env’t Resp., 957 F.3d 

267, 273–74 (D.C. Cir. 2020) (noting that the Air Tour Management Act requires agencies to 

“make every effort” to act within two years of an application). Courts grant relief for 

unreasonable delay claims only in extreme circumstances: 

Mandamus is an extraordinary remedy reserved for extraordinary circumstances. 
An administrative agency’s unreasonable delay presents such a circumstance 
because it signals the “breakdown of regulatory processes.” [Courts] will interfere 
with the normal progression of agency proceedings to correct “transparent 
violations of a clear duty to act” because “it is obvious that the benefits of agency 
expertise and creation of a record will not be realized if the agency never takes 
action.  

 
In re Am. Rivers & Idaho Rivers United, 372 F.3d 413, 418 (D.C. Cir. 2004) (internal citations 

omitted). An eight-year delay was unreasonable when the EPA had failed to meet the “concrete” 

timeline it set for itself. In re Pesticide Action Network N. Am., Nat. Res. Def. Council, Inc., 798 

F.3d 809, 814 (9th Cir. 2015). A seven-year delay was unreasonable when the FCC did not stick 

to its own timeline and failed to act after the D.C. Circuit declared the justification for the rule 

invalid and remanded it to the agency. In re Core Communications, Inc., 531 F.3d at 857; see 

also Cent. Sierra Env’t Res. Ctr. v. Stanislaus Nat’l Forest, 304 F. Supp. 3d 916, 952 (E.D. Cal. 
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2018) (finding no unreasonable delay when an environmental analysis “stretched across three 

presidential administrations” and the forest service had discretion to set timelines “within the 

broader framework” of thousands of analyses). In another D.C. Circuit case, a six-year delay was 

unreasonable, despite ongoing litigation, because the agency did not provide any explanation of 

administrative inconvenience, “practical difficulty,” or a “need to prioritize in the face of limited 

resources.” In re Am. Rivers & Idaho Rivers United, 372 F.3d at 419. 

The District Court failed to fully analyze the TRAC factors, and it instead relied on the 

premise that a delay over eight years is unreasonable simply because it is over eight years. This 

is an incorrect application of the TRAC factor test. The District Court made no finding that the 

EPA had set or violated its own “concrete timeline” to address the petition, and the TRAC factor 

test requires the court to analyze the reasonableness of the timing of the agency’s decision, not 

just the timing itself. See R. at 12–13; In re Pesticide Action Network N. Am., Nat. Res. Def. 

Council, Inc., 798 F.3d at 814; TRAC v. FCC, 750 F.2d at 80. Without an internal timeline, the 

EPA has made no claims as to what would qualify as a reasonable response time. See R. at 12. 

Before this lawsuit, no court took any action to require the EPA to act on CHAWN’s petition, so 

it is also distinct from the agency’s action in In re Core Communications, Inc., where the agency 

failed to act even after the court invalidated its rule and remanded the rule back to the agency. 

See R. at 7; 531 F.3d at 857. No similar extreme circumstances exist here that warrant finding 

unreasonable delay because the EPA did not establish a specific timeline or ignore a federal 

court order. 

Thus, the District Court erred by failing to consider all of the TRAC factors and by 

following its own per se rule as to how many years constitute an unreasonable delay. The effect 

on public health and welfare was part of the District Court’s calculus, but the court erred by 
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focusing its reasoning solely on that factor and a list of cases that found unreasonable delay if 

inaction spanned a certain period of years. See R. at 13. The TRAC factors, when taken together, 

show that the EPA’s lack of action on CHAWN’s petition did not constitute unreasonable delay 

because it was reasonable given the scientific and technical nature of the petition’s request. 

Further, the agency was following the Executive Order that required it to prioritize reducing 

regulatory burdens on the economy. 

 The EPA’s delay in acting on the 2009 petition is not the “extraordinary circumstance” in 

which courts can compel agency action. See In re Am. Rivers & Idaho Rivers United, 372 F.3d at 

418. On the contrary, the EPA’s lack of action on the petition is a sign that there is no 

“breakdown in regulatory processes” because the EPA has taken action to limit GHG emissions, 

which is the heart of what CHAWN’s 2009 petition requested. Id.; see Petition to Establish 

National Pollution Limits for Greenhouse Gases Pursuant to the Clean Air Act, Center for 

Biological Diversity (Dec. 2, 2009).1 The Endangerment Finding specifically focused on the 

danger to public health and welfare from the cumulative effects of “well-mixed greenhouse 

gases,” which included carbon dioxide, methane, nitrous oxide, hydrofluorocarbons, 

perfluorocarbons, sulfur hexafluoride. Endangerment Finding, 74 Fed. Reg. at 66,497. To list 

each GHG and determine the corresponding NAAQS for each GHG would require more time 

and scientific experts, which extends the time in which a delay is reasonable.  

Since the Endangerment Finding, the EPA has spent ten years taking regulatory action to 

limit GHG emissions and finding its actions struck down in a steady stream of litigation. R. at 7. 

The EPA faced practical difficulties in responding to the petition because the EPA enacted a 

series of limits that were ultimately struck down, and it had to consider the costs of litigation and 

 
1 The petition is available online at https://www.biologicaldiversity.org/programs/climate_law_institute/global_war
ming_litigation/clean_air_act/pdfs/Petition_GHG_pollution_cap_12-2-2009.pdf. 
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resources when determining whether to list GHGs as a criteria pollutant. R. at 7. Unlike the 

agency in In re Am. Rivers & Idaho Rivers United, the EPA had to account for several practical 

considerations that prevented it from responding to the petition. 372 F.3d at 419.  

The strain on the EPA’s resources that would result from listing GHGs is high because of 

the technical expertise required for setting a new NAAQS, and, under the TRAC factors, a court 

must consider all factors. TRAC v. FCC, 750 F.2d at 80. Here, that consideration would include 

this effect on the agency. See R. at 6–7, 12 (discussing the EPA’s argument that regulating 

GHGs “would require resolution of thorny policy and scientific issues”); see also Endangerment 

Finding, 74 Fed. Reg. at 66,510 (explaining that the EPA spent two years assessing scientific and 

technical information to come to the conclusion in the Endangerment Finding). Understanding 

the technical and agency resources necessary to act on the petition, the EPA reasonably delayed 

its action on the petition. Thus, for failing to analyze the TRAC factors in their entirety, the 

District Court erred in finding that the EPA’s inaction on CHAWN’s petition constituted 

unreasonable delay. 

V. THE DISTRICT COURT ERRED BECAUSE CONGRESS EXTENDED TO THE EPA 
DISCRETION OVER WHETHER TO DESIGNATE GHGS AS A CRITERIA 
POLLUTANT UNDER CAA § 108. 

 
This Court should find that the District Court erred in finding Congress proscribed a non-

discretionary duty to the EPA Administrator to designate GHGs as a criteria pollutant under 

CAA § 108. 42 U.S.C. § 7408. The Court’s review of the statutory interpretation of the EPA’s 

discretion found in CAA § 108 is governed by the Chevron two-part test. Util. Air Regul. Grp. v. 

EPA, 573 U.S. at 315; Chevron, U.S.A. v. Nat. Res. Def. Council, 467 U.S. at 842–45. This Court 

must first decide under Chevron step-zero whether the EPA has the authority to issue binding 

legal rules. United States v. Mead Corp., 533 U.S. 218, 226–27 (2001). Chevron step-one directs 
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this Court to determine “whether Congress has directly spoken to the precise question at issue.” 

Chevron, 467 U.S. at 842. If so, this Court must defer to congressional intent. Chevron, 467 U.S. 

at 842–43. If the statute is silent or ambiguous on the precise question at issue, this Court should 

proceed to Chevron step-two and determine “whether the agency’s answer is based on a 

permissible construction of the statute.” Chevron, 467 U.S. at 843. If so, this Court should not 

substitute its own judgment and defer to the EPA’s interpretation of the CAA § 108. Chevron, 

467 U.S. at 844. 

The Court “expect[s] Congress to speak clearly if it wishes to assign to an agency 

decisions of vast ‘economic and political significance.’” Util. Air Regul. Grp., 573 U.S. at 324. 

Under the CAA § 304 citizen-suit provision upon which this case is based, a duty is non-

discretionary “if it is ‘clear-cut’ and requires the Administrator to act by a ‘date-certain 

deadline.’” WildEarth Guardians v. McCarthy, 772 F.3d 1179, 1182 (9th Cir. 2014); Sierra Club 

v. Wheeler, 956 F.3d 612, 616 (D.D.C. 2020). The Court must give extreme deference to the 

EPA’s evaluation of scientific data within its technical expertise, especially when reviewing 

CAA provisions. Miss. Comm’n on Env’t Quality v. EPA, 790 F.3d 138, 150 (D.C. Cir. 2015). 

The EPA maintains discretion when determining which pollutants to designate as criteria 

pollutants under CAA § 108. This provision states that the Administrator shall publish and revise 

a list of air pollutants that (1) endanger public health or welfare; (2) remain present in the 

ambient air from mobile or stationary sources; and (3) the EPA Administrator plans to issue air 

quality criteria. 42 U.S.C. § 7408(a)(1) (emphasis added). Even if the Endangerment Finding 

established that GHGs satisfy these first two requirements, limited recent case law exists on 

whether the satisfaction of these requirements automatically triggers a non-discretionary duty to 

issue air quality criteria for GHGs. Although a plausible argument for a non-discretionary duty 
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may have once existed, the emergence of Chevron deference and the Utility Air Regulatory 

Group opinion magnify the ambiguities stemming from the plain language of CAA § 108, the 

legislative history and intent in the CAA § 108, and further CAA amendments. The Court can no 

longer reasonably find that a non-discretionary duty exists considering these new developments. 

Since no non-discretionary duty exists in CAA § 108, CHAWN may not bring a civil 

action under CAA § 304(a)(2) against the Administrator. For a valid citizen suit under CAA 

§ 304(a)(2), a party must allege the Administrator’s failure to “perform any act or duty” which is 

“not discretionary.” 42 U.S.C. § 7604(a)(2). The District Court erred by holding that the EPA has 

a non-discretionary duty to list GHGs as criteria pollutants. 

A. Congress failed to provide an unambiguous command to the EPA in its 
construction of CAA § 108. 

 
The District Court erred by relying on the court’s opinion in Nat. Res. Def. Council v. 

Train, 545 F.2d 320 (2d Cir. 1976). Although courts continue to cite to Train, this opinion is 

outdated and ignores the emergence of a new cannon of laws since 1976. At the time the court 

issued Train, Chevron deference was not yet formalized. 

Establishing a non-discretionary duty requires a clear-cut command. In Utility Air 

Regulatory Group, the Court held that Congress must “speak clearly” to assign the EPA with a 

decision of “vast ‘economic and political significance.’” 573 U.S. at 324. Speaking clearly 

includes providing a date-certain deadline. The court’s opinion in WildEarth Guardians stated 

that, “[w]hen a plaintiff sues the EPA Administrator for failure ‘to perform any act or duty’ . . . , 

the duty must be clear-cut. . . . [I]t’s not enough that such a command be teased out ‘from an 

amalgamation of disputed statutory provisions and legislative history coupled with the EPA’s 

own earlier interpretation.’” WildEarth Guardians, 772 F.3d at 1182 (internal citations omitted). 
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Train was decided more than forty-five years ago. In the Train case, the plaintiffs filed a 

citizen suit against the Administrator for the failure to list lead as a pollutant under CAA § 108. 

Train, 545 F.2d at 322. The court analyzed CAA § 108 and held that the phrase “but for which 

[the Administrator] plans to issue air quality criteria” referred only to the original list to be 

created in 1970, and not whether to list a pollutant that “‘has an adverse effect on public health 

or welfare’ and comes from the requisite numerous or diverse sources.” Train, 545 F.2d at 324–

25. Thus, the court found a mandatory duty to list pollutants that meet these two criteria based on 

a close analysis of legislative history. Train, 545 F.2d at 324–25. The Second Circuit failed to 

address what action the EPA Administrator must take if a pollutant exists for which the EPA is 

unable to create a criteria or national standard, and the district court also clarified that “Congress 

cannot require the impossible.” Nat. Res. Def. Council v. Train, 545 F.2d at 320–28; Nat. Res. 

Def. Council v. Train, 411 F. Supp. 864, 870 (D.D.C. 1976). The district court completely 

avoided answering the question. See NRDC v. Train, 411 F. Supp. at 870. 

Courts have also stated that Train continues to be binding based on recent court opinions 

issued in Ctr. for Biological Diversity v. EPA, 749 F.3d 1079 (D.C. Cir. 2014), and Zook v. 

McCarthy, 52 F. Supp. 3d at 69. In Center for Biological Diversity, environmental advocates 

petitioned for a review of the EPA’s decision to continue to further study acid rain before setting 

updated NAAQS. In dicta, the court stated that the “EPA is required to regulate any airborne 

pollutant which, in the Administrator’s judgment, ‘may reasonably be anticipated to endanger 

public health or welfare.’” Ctr. for Biological Diversity, 749 F.3d at 1083. The court ultimately 

applied Chevron and allowed the EPA to defer the promulgation of updated standards. Ctr. for 

Biological Diversity, 749 F.3d at 1090–91.  
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In Zook v. McCarthy, the plaintiff filed a citizen suit to list animal feeding operation 

pollution under CAA § 108. Zook, 52 F. Supp. 3d at 71. The court held that the EPA maintained 

discretion over whether to list an air pollutant as a criteria pollutant until after the agency 

determines the air pollutant endangers public health or welfare and emanates from multiple 

sources. Zook, 52 F. Supp. 3d at 74–75. Notably, the court acknowledged that CAA§ 108(a)(1) 

“does not impose a clear non-discretionary duty for [the] EPA to make an endangerment finding 

for any particular air pollutants.” Zook, 52 F. Supp. 3d at 75 n.6. 

Train is the only precedential case that closely analyzes the statutory language, legislative 

history, and congressional intent of CAA § 108(a)(1). The Center for Biological Diversity 

opinion only mentions CAA § 108(a)(1) in passing and assumes that Train continues to offer 

binding authority. Ctr. for Biological Diversity, 749 F.3d at 1083. The Zook opinion reviews the 

relationships between CAA §§ 108– 09 for criteria pollutants, CAA § 111 for stationary sources, 

and CAA § 304 for its citizen-suit provision. Zook, 52 F. Supp. 3d at 73–75. However, the issue 

raised by this Court focuses solely on whether the phrase “but for which he plans to issue air 

quality criteria” in CAA § 108(a)(1)(C) extends discretion to the Administrator. 

Since the Train opinion was decided prior to Chevron, the Court should review CAA 

§ 108(a)(1)(C) through the lens of Chevron deference because Train would likely be overturned 

if the EPA acts on this provision. In National Cable & Telecommunications Ass’n v. Brand X 

Internet Services, the Supreme Court held only judicial precedent that holds that a “statute 

unambiguously forecloses the agency’s interpretation, and therefore contains no gap for the 

agency to fill, displaces a conflicting agency construction.” 545 U.S. 967, 982–83 (2005). 

Under Chevron step-zero, Congress granted the EPA authority to issue binding rules 

under CAA § 108. To determine whether Congress has spoken directly on this issue under 
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Chevron step-one, the Court must find ambiguity in the statute, which it finds in the statutory 

construction, legislative history, and current case law binding the CAA. 

1. CAA § 108(a)(1) provides an ambiguous statutory construction in its plain 
reading. 

 
While CAA § 108 says the Administrator shall publish and revise a list of air pollutants, 

subsection (a)(1)(C) states that the EPA Administrator shall publish and revise a list of air 

pollutants that the Administrator plans to issue air quality criteria. 42 U.S.C. § 7408(a)(1)(C). 

The Second Circuit in Train discussed this inconsistency; it stated that the shall command 

applied a non-discretionary duty to all criteria pollutant determinations for pollutants emitted by 

multiple sources that endanger the public moving forward; however, the plans clause only 

referred to the initial list of pollutants in 1970 when the provision first passed into law. Train, 

545 F.2d at 325. Nonetheless, the court itself recognizes that this “literal language of [CAA 

§ 108(a)(1)(C)] is somewhat ambiguous.” Train, 545 F.2d at 327. If formal Chevron deference 

existed at the time, the court likely would have instead turned to it rather than supplementing its 

own judgment. 

2. The legislative history of CAA § 108(a)(1) fails to provide a clear 
interpretation of Congress’s intent. 

 
Although the legislative history presented in the Train opinion gives the impression that 

Congress intended to delegate to the EPA a non-discretionary duty to list criteria pollutants, a 

closer review provides a more comprehensive understanding of Congress’s intent. The same 

congressional report cited in Train also states that in CAA §§ 109–11, “[other pollutants] may be 

added to this group as knowledge increases;” “[the Administrator] can add to the list 

periodically;” and “[i]f the Secretary subsequently should find that there are other pollution 

agents for which the ambient air quality standards procedure is appropriate, he could list those 
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agents.” Train, 545 F.2d at 326 (citing to S. Rep. No. 91–1196, at 9, 54 (1970)). Although these 

reports do not directly comment on CAA § 108, one can infer that, because the Administrator 

holds discretion on the addition of air pollutants to the list, the Administrator also has discretion 

when taking the first step of listing air pollutants as criteria pollutants.2 

3. Even if a non-discretionary duty existed at the time the court decided 
Train, the CAA has since been amended and now supports that a non-
discretionary duty to list GHGs does not exist. 

 
Even if a non-discretionary duty existed in CAA § 108(a)(1) at the time Train was 

decided, Congress amended the standards used in the CAA since the original passage of the 

CAA, and new case law has emerged that no longer supports a non-discretionary duty. In 1970, 

Congress directed the Administrator under CAA § 108 to create a list of air pollutants that, 

among other things, “[had] an adverse effect of public health or welfare.” Pub. L. No. 91–604, 

§ 4(a), 84 Stat 1676, 1678 (1970). Congress also directed the Administrator under CAA § 111 to 

create a list of air pollutants which, among other things, “causes or contributes to the 

endangerment of public health or welfare.” § 4(a), 84 Stat at 1684. As scholars point out, these 

different standards were not interchangeable and required compliance with each separately.3 

Since then, these provisions have been amended to employ identical standards; however, CAA 

§ 111 continues to show that some pollutants exist that “endanger public health or welfare but 

are not listed as criteria pollutants.”4 Thus, the EPA must have discretion on which air pollutants 

it designates as criteria pollutants. 

 
2 INIMAI M. CHETTIAR & JASON A. SCHWARTS, INSTITUTE FOR POLICY INTEGRITY, N.Y.U.L., THE 
ROAD AHEAD, EPA’S OPTIONS AND OBLIGATIONS FOR REGULATING GREENHOUSE GASES 37 
(2009), https://policyintegrity.org/files/publications/TheRoadAhead.pdf. 
3 Id. at 38. 
4 Id. 
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Based on this information, the Court should find—through a Chevron step-one analysis—

that Congress allowed ambiguity in CAA § 108(a)(1) and thus never assigned a non-

discretionary duty to the EPA. The Court should proceed to Chevron step-two, and it should find 

that the EPA has reasonably exercised its discretion by interpreting the statute to allow the 

agency to refrain from listing a criteria pollutant under CAA § 108. 

B. Regardless of whether this Court finds that Congress failed to provide clear 
intent to the EPA, CAA § 108(a)(1) is still discretionary because it lacks a 
date-certain deadline. 

 
Since Congress failed to provide a date-certain deadline to the EPA, this Court should 

find that a non-discretionary duty to list GHGs as criteria pollutants under CAA § 108(a)(1) does 

not exist. Citizen suits brought under the CAA allow for failure to perform claims and non-

discretionary duty claims; non-discretionary duty claims require date-certain deadlines while 

failure to perform claims require unreasonable delay. Zen-Noh Grain Corp. v. Jackson, 943 F. 

Supp. 2d 657, 663 (E.D. La. 2013). They are differentiated by those provisions with explicit 

deadlines and those without them, respectively. Zen-Noh Grain Corp., 943 F. Supp. 2d at 663. 

The court in Sierra Club v. Wheeler stated that a non-discretionary duty in the CAA exists “if it 

is ‘clear-cut’” and “requires the Administrator to act by a date-certain deadline.” 956 F.3d at 616. 

In this case, no date-certain deadline is provided. The absence of a date-certain deadline further 

supports that a non-discretionary duty does not exist in CAA § 108(a)(1). 

CONCLUSION 

 For the foregoing reasons, this Court should find that the District Court had jurisdiction 

over the unreasonable delay claim and reverse the District Court on its finding on public welfare, 

unreasonable delay, and non-discretionary duties. This Court should affirm the District Court on 

its finding on public health.


