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ISSUES PRESENTED 
 

1. Did the District Court have jurisdiction over CHAWN’s unreasonable delay claim on a 
nationally applicable petition and was the District Court the proper venue for this claim 
under CAA § 304(a) and CAA § 307(b)?  
 

2. Is the 2009 Endangerment Finding valid with respect to an endangerment of public health 
and welfare? 

 
3. Does the EPA have a non-discretionary duty to designate GHGs as a criteria pollutant 

under CAA § 108 based on the 2009 Endangerment Finding?  
 

4. Does EPA’s ten-year delay in taking any action on listing GHGs as criteria pollutants under 
CAA § 108(a) constitute an unreasonable delay? 
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JURISDICTIONAL STATEMENT 
 

The United States Court of Appeals for the Twelfth Circuit has exclusive jurisdiction of 

an appeal from a final decision of a district court of the United States. 28 U.S.C.A. § 1295 (West 

2020). The judgment of United States District Court for the District of New Union was entered 

on August 15, 2020 and constitutes a final judgment. The case is reported at No. 66-CV-2019. 

Both parties made a timely appeal. Joint Appendix 2.  This Court has jursidiction over this appeal. 

STATEMENT OF THE CASE 
 

This case is about ensuring the Environmental Protection Agency (EPA) fulfils its non-

descretionary duty to protect public health and welfare from detrimental air pollution as required 

by the Clean Air Act (CAA).  

 FACTUAL BACKGROUND 
 

The CAA became law in 1963, and Congress subsequently amended the CAA in 1970. 

Clean Air Act, Pub. L. No. 88-206, 77 Stat. 392 (1963) (prior to the 1970 amendments); Clean 

Air Act Amendments of 1970, Pub. L. No. 91-604, 84 Stat. 1676 (1970). In 1990, Congress 

amended § 304 to authorize the District Courts to compel unreasonably delayed agency action. 

Joint Appendix 12; 42 U.S.C. § 7604(a), added by Clean Air Act Amendments of 1990 § 707(f), 

Pub. L. No. 101-549, 104 Stat. 2574, 26883. The CAA affords the federal government authority 

and responsibility to combat air pollution, but assigns primary implementation responsibility to 

the states. Pollutants deemed to endanger the public health or welfare (i.e. criteria pollutants) are 

subject to regulation by the EPA to establish limits for the pollutants, known otherwise as 

primary (to protect public health) and secondary (to protect public welfare) National Ambient 

Air Quality Standards (NAAQS). J.A. 6; 42 U.S.C. § 7409. Once a criteria pollutant is listed, 

only then do plans regarding regulation and implementation take place, and states are then 
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charged with regulating those emissions emanating from criteria pollutants within their 

respective borders via State Implementation Plans (SIPs). J.A. 6, 8; 42 U.S.C. § 7502(a)(2)(A). 

And, the EPA will regulate emissions within a state if the state fails to submit a satisfactory SIP 

or fails to meet compliance deadlines. 42 U.S.C. § 7410(c)(1). States who fail to comply may 

also be subject to a loss of federal highway funding. J.A. 8; 42 U.S.C. § 7509(a), (b)(1).    

In 2009, the EPA issued a finding that greenhouse gas emissions (GHGs) may reasonably 

be anticiapted to both endanger public health and public welfare. J.A. 5; Endangerment and 

Cause or Contribute Findings for Greenhouse Gases Under § 202(a) of the CAA, 74 Fed. Reg. 

66,496, 66,497  (Dec. 15, 2009) (to be codified at 40 C.F.R. Ch. I) [hereinafter Endangerment 

Finding]. After this finding, the EPA instituted multiple GHG-limiting regulations—most of 

which were repealed during a change in presidential administrations. J.A. 7, 8. Despite these 

changes and regulatory rollbacks, the EPA never reneged on its 2009 Endangerment Finding.  

J.A. 7, 8.  

 PROCEDURAL HISTORY 
 

Immediately after the EPA issued the Endangerment Finding, Climate Health and 

Welfare Now (CHAWN) petitioned the EPA to list GHGs as a criteria pollutant pursuant to 

§ 108(a)(1). J.A. 5; 42 U.S.C. § 7408(a)(1). On April 1, 2019, almost a decade after the 

Endangerment Finding, CHAWN properly served the EPA with the complaint, alleging the 

following claims: (1) § 108(a)(1) thrusts a a non-discretionary duty to list GHGs as a criteria 

pollutant on the EPA, given the Administrator’s Endangerment Finding under § 202(a); (2) the 

EPA unreasonably delayed listing GHGs as a criteria pollutant under § 108(a)(1). J.A. 5. The 

EPA failed to respond to CHAWN’s timely notice. J.A. 5. Following the EPA’s failure to 
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respond, CHAWN initiated this lawsuit under the citizen-suit provision of the CAA on October 

15, 2019, in the United States District Court for the District of New Union. J.A. 5.  

Shortly after, the Coal, Oil, and Gas Association (COGA) moved to intervene in support 

of the EPA, pursuant to Rule 24(a) of the Federal Rules of Civil Procedure (FRCP). J.A. 5. On 

November 30, 2019, the District Court granted COGA’ss motion to intervene. J.A. 5. However, 

COGA also filed a cross-claim against EPA asserting that EPA’s endangerment finding, as it 

relates to public welfare, is unsupported by law. J.A. 5. During trial, all parties filed for summary 

judgment. J.A. 5. The District Court granted in part and denyed in part all motions for summary 

judgment, upholding the EPA’s Endangerment Finding relating to public welfare, rejecting the 

EPA’s Endangerment Finding relating to public health, finding the EPA does have a non-

discretionary duty to list GHGs as a criteria pollutant under § 108(a)(1), and finding that the EPA 

unreasonably delayed listing GHGs under § 108(a)(1). J.A. 5. All parties filed for appeal. J.A. 5.  

Now before the Twelfth Circuit, CHAWN argues that this Court has jurisdiction; the 

EPA’s Endangerment Finding for both public health and welfare are valid; the EPA has a non-

discretionary duty to list GHGs as criteria pollutants pursuant to § 108(a)(1); and the EPA has 

unreasonably delayed listing GHGs under § 108(a)(1). Accordingly, CHAWN asks this Court to 

declare jurisdiction; reverse the district court’s ruling as it relates to the EPA’s public health 

Endangerment Finding; affirm the district court’s ruling as it relates to the EPA’s public welfare 

Endangerment Finding; affirm the district court’s ruling that the EPA has a non-discretionary 

duty to list GHGs under § 108(a)(1); affirm the district court’s ruling that the EPA has unduly 

delayed said listing; and Order the EPA to list GHGs as a criteria pollutant under § 108(a)(1). 
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SUMMARY OF THE ARGUMENT 
 

I. JURISDICTION 
 
 The District Court for the District of New Union has jurisdiction over CHAWN’s 

unreasonable delay claim, by way of the § 7604(a)(3)—citizen suit provision of the CAA. 

Section 7607(b) assigns review of regulations of nationwide application, or nationwide petitions, 

to the Court of Appeals for the District of Columbia Circuit. The United States District Court for 

the District of New Union is a federal court; therefore, jurisdiction is proper. EPA and COGA 

waived proper venue by failing to contest venue below. CHAWN, provided proper notice (197 

days) to the EPA and the EPA waived its right to sovereign immunity by failing to take any 

action in the interim of CHAWM providing notice and commencing the lawsuit. 

II. VALID ENDANGERMENT FINDING FOR PUBLIC HEALTH AND WELFARE 
 

GHGs meet all the requisite threshold critera in § 108(a)(1) to be listed for NAAQS 

purposes. First, GHGs fit squarely within the definition of “air pollutant.” Second, GHGs result 

from numerous or diverse mobile or stationary sources. And lastly, GHGs cause and contribute 

to air pollution affecting both public health and welfare. In its 2009 Endangerment Finding, the  

EPA scientifically proved, recognized, upheld, and accepted GHGs as affecting the public health 

and welfare under § 202(a) of the CAA for emission standards for new motor vehicles or new 

motor-vehicle engines.  

The EPA’s 2009 Endangerment Finding under CAA § 202(a) finding that GHGs affect 

the public health and welfare is valid and applies to CAA § 108(a)(1) because § 202(a) and 

§ 108(a)(1) have the exact same endangerment-triggering language: “may reasonably be 

anticipated to affect public health or welfare.” This endangerment-triggering language is 

precautionary in nature and does not require proof of actual harm. As such, an endangerment 
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finding under § 202(a) triggers other CAA provisions with the exact same endangerment-

triggering language—i.e. § 108(a)(1).  

Moreover, EPA’s Endangerment Finding accurately reflected the latest scientific 

knowledge of the effects of GHGs in the ambient air on public health or welfare. For public 

health, the Endangerment Finding found GHGs affect mortality, morbidity, impairment of lung 

function, aggravation of respitory and cariovasular disease, and other acute and chronic and 

acute health effects. For public welfare, the Endangerment Finding found GHGs cause global 

warming, which in turn, affects food production and agriculutre, forestry, water resources, sea-

level rise and coastal areas, energy, infrastructure and settlements, as well as ecosystems and 

wildlife. The EPA has never reneged on this finding of GHG endangerment for public health and 

welfare.  

Although § 202(a) already recognizes and regulates GHGs, § 202(a) is meant to 

supplement air-quality standards—not act as an alternative to § 108. And, requiring the EPA to 

produce essentially another replica of the 2009 Endangerment Finding to show—yet again—that 

GHGs affect public health and welfare would be absurd. This would create a huge administrative 

burden on the EPA. Using the same Endangerment finding under § 202(a) for § 108(a)(1) 

purposes alleviates the administrative burden of recreating another endangerment finding of the 

same kind. Because the 2009 Endangerment Finding accurately reflects the scientific knowledge 

on GHGs, a positive endangerment determination in regard to GHGs under § 202(a), would 

necessarily trigger, transfer, and apply in an endangerment threshold determination under 

§ 108(a)(1). As such, the Endangerment Finding is valid and this Court should direct the EPA to 

publish a new list of criteria pollutants that includes GHGs.  
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III. THE EPA HAS A NON-DISCRETIONARY DUTY TO LIST GHGS AS A 
CRITERIA POLLUTANT UNDER § 108(A)(1) 

 
The Court must affirm the District Court of New Union’s ruling that the EPA has a non-

discretionary duty to list GHGs as criteria pollutants under § 108(a)(1) because tools of statutory 

interpretation demonstrate Congress’ clear unambiguous non-discretionary intent, the EPA’s 

discretionary interpretation is unreasonable, and GHGs endanger public health and welfare and 

result from numerous and diverse stationary and mobile sources.  

First, the Court must defer to Congress’s clear unambiguous intent. The non-

discretionary term “shall” demonstrates Congress’s clear unambiguous intent. Cannons of 

statutory construction, including the assumption that courts shall give meaning to every word of 

the text, and the presumption that Congress does not hide fundamental details in ambiguous 

terms, also demonstrate Congress’s clear unambiguous non-discretionary intent. Additionally, 

the structure of the CAA demonstrates Congress’ non-discretionary intent, because otherwise the 

important NAAQS provisions would become meaningless. Lastly, legislative history confirms 

Congress’ clear unambiguous non-discretionary intent. 

Second, the Court must affirm the District Court’s non-discretionary interpretation 

because it is obliged to apply judicial interpretations that have examined the issue and found 

clear and unambiguous statutory intent. The Second Circuit examined this exact issue in Train 

and determined Congress unambiguously and clearly created a non-discretionary duty to list a 

pollutant under § 108(a)(1) when a pollutant endangers public health or welfare and  results from 

numerous or diverse stationary or mobile sources. So, this Court must defer to Train’s non-

discretionary interpretation. 

Third, even if this Court finds some ambiguity in § 108(a)(1), the EPA’s discretionary 

interpretation is not reasonable because it conflicts with the plain meaning of the statute, the 
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intent of the CAA, and the legislative history. Additionally, the EPA’s discretionary 

interpretation is unreasonable because it is inconsistent with prior agency interpretation and the 

EPA has offered no explanation as to why their interpretation has changed.  

Thus, the EPA has a non-discretionary duty to list GHGs as criteria pollutants if they are 

found to endanger public health or welfare and result from numerous and diverse stationary and 

mobile sources. As discussed earlier, the Administrator has determined GHGs endanger public 

health and welfare and result from numerous and diverse stationary and mobile sources. 

Accordingly, CHAWN asks this Court to affirm the District Court of New Union’s ruling that 

the EPA has a non-discretionary duty under § 108(a)(1) to list GHGs as a criteria pollutant. 

IV. UNREASONABLE DELAY 

The EPA’s ten-year delay in acting on the creiteria-pollutant determination constitutes an 

unreasonable delay. Agency delays exceedings eight years are uniformly considered 

unreasonable. A TRAC analysis reveals that the EPA’s ten-year delay unreasonable delay as 

well. Congress did not provided the EPA with a timeline, nor has the EPA created a concrete 

timeline for resolving the petition; therefore, EPA failed to demonstrate that the agency acted in 

“good faith,” and according to a concrete timeline, as required by TRAC factors one and two. 

TRAC factor three declares that delays presenting a risk to human health and welfare are less 

tolerable. The EPA itself acknowledged that GHGs present a risk to human health and welfare. 

The EPA claimed TRAC factor four, a competing authority. The EPA cited an Executive Order 

calling for a reduction of regulatory burdens on business and economic activity; however, an 

Executive Order cannot override a Congressional mandate. The people exposed to, and damaged 

by, unregulated GHGs due to the EPA’s failure to act are prejudiced by EPA’s delay—TRAC 

factor five. Even if the EPA acted in good faith, as per TRAC factor six, the remaining TRAC 



9 
 

factors clearly favor a finding that the EPA’s delay was in fact unreasonable. Therefore, 

CHAWN respectfully requests that this Court order the EPA to list GHGs as criteria pollutants 

under § 108. 

STANDARD OF REVIEW 
I. JURISDICTION 

 
The appropriate standard of review for jurisdiction arising from statutory designation is clear 

and convincing evidence. Motor and Equip. Mfrs. Ass’n, Inc. v. E.P.A, 627 F.2d 1095, 1106, 

(C.A.D.C., 1979) (citing Train v. Nat. Res. Def. Council, Inc., 421 U.S. 60, 75 (1975)).  

II. VALID ENDANGERMENT FINDING 
 

The appropriate standard of review to determine the validity of the Endangerment 

Finding is whether that finding is arbitrary and capircious, an abuse of discretion or otherwise 

not in accordance with the law. Citizens to Preserve Overton Park v. Volpe, 401 U.S. 416 (1971). 

The Court must consider the relevant factors and whether there is a clear error of judgment. Id. 

This “inquiry into the facts is to be searching and careful.” Id. Although the ultimate standard is 

narrow, it is defferential, and the Court may not substitute its judgment for that of the agency. Id. 

III. THE EPA HAS A NON-DISCRETIONARY DUTY TO LIST GHGS AS A 
CRITERIA POLLUTANT UNDER § 108(A)(1). 

 
 This Court reviews EPA interpretations of the CAA under the Chevron doctrine. Util. Air 

Regul. Grp. v. EPA, 573 U.S. 302, 315 (2014); Chevron, U.S.A., Inc. v. Nat. Res. Def. Council, 

Inc., 467 U.S. 837, 842-43 (1984). However, this Court muat make factual determinations, and 

applies those facts to law, de novo. United States v. Haggar Apparel Co., 526 U.S. 380, 391, 

(1999). 
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IV. UNREASONABLE DELAY 
 
 Reviewing courts will apply abuse of disrection standard of review for the unreasonable 

delay claim because the Clean Air Act, under § 7607(b)(1), expressly permits review of 

unreasonable delay claims. Massachusetts v. EPA, 549 U.S. 497, 500 (2007). 

ARGUMENT 
 

I. THE DISTRICT COURT HAD JURISDICTION OVER CHAWN’S 
UNREASONABLE DELAY CLAIM BECAUSE AN ACTION TO COMPEL 
AGENCY ACTION IS A VENUE QUESTION, WHICH DEFENDANTS 
EFFECTIVELY WAIVED. 

 
A. The District Court for the District Of New Union has jurisdiction. 

 
District courts have original jurisdiction over civil actions arising from laws of the United 

States. U.S. CONST., art. III, § 2; 28 U.S.C § 1331. Meaning, the Constitution, United States 

treaties, or federal statutes must authorize a federal district court to hear a case. Tuck v. Pan Am. 

Health Org., 668 F.2d 547, 549 (D.C. Cir. 1981). The citizen-suit provision of the Clean Air Act 

(CAA) states:  

[A]n action to compel agency action referred to in section 7607(d) 
of this title which is unreasonably delayed may only be filed in a 
United States District Court within the Circuit in which such action 
would be reviewable under section 7607(b) of this title. 

 
42 U.S.C. § 7604 (a)(3). Section 7607(b) states that the Court of Appeals for the District of 

Columbia Circuit reviews regulations of nationwide application. 42 U.S.C. § 7607(b). The CAA, 

by way of § 7607(b), commits a review of agency action to the Court of Appeals; therefore, any 

suit “that might affect the Circuit Court’s future jurisdiction is subject to the exclusive review of 

the Court of Appeals.” Telecomm. Rsch. & Action Ctr. v. F.C.C. , 750 F.2d 70, 75 (D.C. Cir. 

1984) [hereinafter TRAC] 
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In New York v. EPA, the 7th Circuit discussed proper jurisdiction for CAA cases 

regarding nationally applicable petitions. New York v. EPA, 133 F.3d 987, 990 (7th Cir. 1998). 

The court stated that statutory provisions specifying what kind of court or other tribunal (state or 

federal) the suit shall be filed in provide jurisdictional guidance. Id. Alternatively, statutory 

provisions specifying which particular court within a jurisdiction the suit shall be filed instruct 

proper venue. Id. The court further distinguished between jurisdiction and venue, explaining that 

a party could not waive jurisdictional questions but could waive their right to proper venue. Id. 

The CAA makes it clear that federal courts have original jurisdiction over an 

unreasonable delay claim regarding agency inaction of a nationally applicable petition. 42 U.S.C. 

§ 7607(b). Because the United States District Court for the District of New Union is, in fact, a 

federal court, there is proper jurisdiction in this case. The question of which federal court, United 

States District Court for the District of New Union or the Court of Appeals for the District of 

Columbia Circuit, is a question of venue— not jurisdiction. 

B. The Court of Appeals for District Court of Columbia Circuit is the proper venue; 
however, EPA and COGA waived their right to contest venue. 
 
Citizen suits pertaining to an unreasonable delay by the Administrator must be brought 

before the district courts. 42 U.S.C. § 7604(a). However, which specific court, or venue, the 

cases may be brought in depends on the case’s content. The proper venue for cases dealing with 

final agency actions regarding laws of national scope or effect is the appellate court in the 

District of Columbia Circuit Court. 42 U.S.C. § 7607(b). 

However, if  the defendant failed to assert a venue claim below, the defendant effectively 

waived their right to contest the venue. Tex. Mun. Power Agency v. EPA, 89 F.3d 858, 867 (D.C. 

Cir. 1996); State of N.Y., 133 F.3d at 990. For example, in Texas Municipal Power Agency v. 

EPA, the D.C. Circuit held that 42 U.S.C. § 7607(b) is a venue provision because the section 
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proscribes a “choice among circuits and not the power of a particular federal court to hear a 

claim.” Tex. Mun. Power Agency, 89 F.3d at 867. The court further elaborated that since 

§ 7607(b) is a venue provision, and parties can consent to be sued in improper venues, the failure 

to object to a venue below effectively waives a § 7607(b) issue. Id.  

Here, the United States District Court for the District of New Union has jurisdiction over 

an unreasonable delay claim regarding agency inaction of a nationally applicable petition, by 

way of 28 U.S.C. § 1331. According to § 7607(b), the appellate court in the District of Columbia 

Circuit Court is the proper venue, rendering United States District Court for the District of New 

Union’s venue improper. However, because the EPA and COGA failed to object to the venue 

below, the EPA and COGA effectively waived § 7607(b)’s venue requirement. Therefore, with 

no venue question preserved, the petition regarding EPA’s failure to take any action on listing 

GHGs as criteria pollutant is appropriately before the United States District Court for the District 

of New Union. 

C. EPA waived sovereign immunity because CHAWN satisfied notice by providing the 
EPA with 197 days’ notice before filing the suit. 

 
Lastly, the question of proper jurisdiction hinges on the concept of sovereign immunity. 

Under the doctrine of sovereign immunity, the United States may not be sued without its 

consent; and without governmental consent, the case lacks jurisdiction. United States v. Mitchell, 

463 U.S. 206, 212 (1983). However, the government can waive sovereign immunity if the 

statute—like the CAA—includes an express right to sue the government. Id. The CAA’s citizen-

suit provision provides citizens with the right to sue the EPA’s Administrator to compel agency 

action when there is an unreasonable delay. 42 U.S.C. § 7604. Before commencing a suit, the 

citizen-suit provision requires that the plaintiff provide the EPA with 180 days’ notice. Id. at 

§ 7604(a)(2). Meaning, the EPA’s waiver of sovereign immunity is conditioned on the plaintiff 
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satisfying the notice requirement prior to filing suit. Humane Soc’y of the U.S. v. McCarthy, 209 

F.Supp.3d 280, 282 (D.C. Cir 2016). If the plaintiff satisfies this notice provision, then the EPA 

effectively waives their right to sovereign immunity and jurisdiction is proper by way of the 

CAA’s citizen-suit provision. Id.  

Here, CHAWN satisfies the notice requirement. On April 1, 2019, CHAWN served the 

EPA with its intention to sue. Id. The EPA took no action in response to the notice. Id. On 

October 15, 2019—197 days after providing the EPA with notice—CHAWN commenced the 

lawsuit, citing the CAA’s citizen-suit provision. Id. CHAWN, therefore, provided proper notice 

to the EPA and the EPA waived its right to sovereign immunity. Thus, the District Court had 

jurisdiction over this case because the CAA authorizes federal court jurisdiction, EPA and 

COGA waived their right to contest venue by failing to preserve the claim below, and the EPA 

effectively waived its right to sovereign immunity. 

II. THE 2009 ENDANGERMENT FINDING IS VALID BECAUSE GREENHOUSE 
GASES MEET THE THRESHOLD CRITERIA OF § 108(A)(1) AND MAY 
REASONABLY BE ANTICIPATED TO ENDANGER PUBLIC HEALTH OR 
PUBLIC WELFARE. 

 
 Section 108(a)(1) of the CAA proscribes the following:  

For the purpose of establishing national primary and secondary 
ambient air quality standards, the Administrator shall within 30 days 
after December 31, 1970, publish, and shall from time to time 
thereafter revise, a list which includes each air pollutant— (A) 
emissions of which, in his judgment, cause or contribute to air 
pollution which may reasonably be anticipated to endanger public 
health or welfare; (B) the presence of which in the ambient air 
results from numerous or diverse mobile or stationary sources; and 
(C) for which air quality criteria had not been issued before 
December 31, 1970 but for which he plans to issue air quality criteria 
under this section. 
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42 U.S.C. § 7408(a)(1).1 When § 108(a)(1) criteria (A) and (B) are met, the duty of the 

EPA Administrator is non-discretionary, and the Administrator must list the potential pollutant. 

Nat’l Res. Def. Council  v. Train, 545 F.2d 320 (2d Cir. 1976) (emphasis added). Under 

§ 108(1)(A), the “cause or contribute test” is broad; it encompasses “many different sectors or 

groups of sources that are each part of- and thus contributing to- the [air-pollution] problem.”  

See Endangerment and Cause or Contribute Findings for Greenhouse Gases Under § 202(a) of 

the CAA, 74 Fed. Reg. 66,496, 66,506 (Dec. 15, 2009) (to be codified at 40 C.F.R. Ch. I) 

[hereinafter Endangerment Finding]. For this threshold endangerment determination, no proof of 

actual harm of the pollutant is necessary. Ethyl Corp. v. EPA, 541 F.2d 1, 25 (D.C. Cir. 1976). 

Moreover, the endangerment determination is a question of whether there is a risk to health and 

welfare that needs to be addressed. The EPA puts forth this analogy: 

[T]he question of whether the cure is worse than the illness is 
different than the question of whether there is an illness in the first 
place. The question of whether there is endangerment is like the 
question of whether there is an illness. Once one knows there is an 
illness, then the next question is what to do, if anything, in response 
to that illness. 

 
Endangerment Finding, 74 Fed. Reg. at 66,515. Listing a criteria pollutant under § 108(a)(1) is 

merely a first step (i.e. questioning whehter there is an illness) and is an entirely separate inquiry 

than implementing National Ambient Air Quality Standards (NAAQS) for a criteria pollutant 

(i.e. curing the illness). See, e.g., Whitman v. Am. Trucking Ass’n, 531 U.S. 457 (2001) (barring 

EPA from considering implementation costs in setting (i.e. listing) ambient air quality standards 

under the CAA).  

 
1 Currently, there are six criteria pollutants listed under § 108—carbon monoxide, lead, ground-
level ozone, particulate matter, nitrogen dioxide, and sulfur dioxide. Communities for a Better 
Env't v. EPA, 748 F.3d 333, 334 (D.C. Cir. 2014).  
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The EPA must list GHGs as criteria pollutants under the CAA § 108(a)(1) because GHGs 

meet all of the relevant criteria. First, GHGs fit squarely within the definition of “air pollutant.” 

The CAA broadly defines “air pollutant” as “any air pollution agent or combination of such 

agents, including any physical, chemical, biological. . . substance or matter which is emitted into 

or otherwise enters the ambient air.” 42 U.S.C. § 7602(g). As an “air pollutant,” GHGs 

“unambiguous[ly]” may be regulated under the CAA. Massachusetts v. EPA, 549 U.S. 497, 529 

(2007). Second, GHGs result from numerous or diverse mobile or stationary sources, particularly 

from the transportation sector (e.g. passenger cars, light- and heavy-duty trucks, buses, and 

motorcycles), which are the second largest GHG source in the United States. See 42 U.S.C. 

§ 7521; Endangerment Finding, 74 Fed. Reg. at 66,499. And lastly, GHGs cause and contribute 

to air pollution affecting both public health and welfare. Endangerment Finding, 74 Fed. Reg. at 

66,536–37. Currently, the EPA recognizes six greenhouse gases—carbon dioxide, methane, 

nitrous oxide, hydroflourocarbons, perflourocarbons, and sulfur hexafluoride—as a single “air 

pollutant” that affects public health and welfare. Id. Importantly, the EPA has scientifically 

proved, recognized, upheld, and accepted GHGs as affecting the public health and welfare under 

§ 202(a) of the CAA for emission standards for new motor vehicles or new motor-vehicle 

engines. See 42 U.S.C. § 7521 (§ 202); Coal. for Responsible Regul., Inc. v. EPA, 684 F.3d 102 

(D.C. Cir. 2012) (upholding endangerment finding). Despite fluctuations in GHG regulations, the 

EPA has never reneged on this finding of GHG endangerment. J.A. 5. As such, GHGs meet all 

the statutory requirements under § 108(a)(1), and must be listed as a criteria air pollutant.  
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A. The Endangerment Finding is valid with a respect to public health because the 
endangerment-triggering language in CAA § 108(a)(1)—like § 202(a)—is precautionary 
in nature and recognizes the adverse risks of GHGs on human health.  

 
Public health means “the health of the public.” Whitman, 531 U.S. at 466. Public health 

involves mortality, morbidity, impairment of lung function, aggravation of respitory and 

cariovasular disease, and other acute and chronic and acute health effects. See, e.g., National 

Ambient Air Quality Standards for Ozone, 73 Fed. Reg.  16,436 (Mar. 27, 2008) (to be codified 

at 40 C.F.R. pt. 50 & 58).When assessing risks, even if the EPA is “less than certain that harm 

[to public health] is otherwise inevitable,” the CAA “demand[s] regulatory action to prevent 

harm.” Ethyl Corp., 541 F.2d at 25. For public-health purposes, the CAA does not require a 

specific magnitude of risk of harm to find endangerment; rather, the EPA’s evaluation of the 

combination of risk (i.e. likelihood of harm) and the severity of harm is sufficient. Id. at 7, 19–

20. And, the EPA’s decision must accurately reflect the latest scientific knowledge of the effects 

of such pollutant in the ambient air on public health or welfare. See Kennecott Copper Corp. v. 

EPA, 462 F.2d 846, 847 (D.C. Cir. 1972). 

To illustrate, in Ethyl Corp, the D.C. Circuit assessed the level of certainty the CAA 

required under § 211(c)(1)(A) for lead particulate emissions of automobiles. Id. The D.C. Circuit 

concluded that lead emissions presented a significant risk of harm to public health. Id. In that 

case, the D.C. Circuit analyzed the plain meaning of § 211(c)(1)(A) of the CAA, which 

authorizes the EPA Administrator to regulate a fuel or fuel additive “if any emission products of 

such fuel or fuel additive will endanger the public health or welfare. 42 U.S.C. § 1857f-

6c(c)(1)(A) (1970) (emphasis added). The D.C. Circuit held that the “will endanger” language 

was precautionary in nature; therefore, the EPA did not need to show actual harm. Ethyl Corp, 

541 at 17, 20. 
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The D.C. Circuit went even further and compared the statutory endangerment-triggering 

language in § 211(c)(1)(A) to CAA § 202(a), and found that § 202(a)’s triggering language—

“which may reasonably be anticipated to endanger public health or welfare”—to be even more 

lenient that § 211(c)(1)(A). Id. (emphasis added). And, post-Ethyl Corp, Congress altered 

§ 108(a)(1)(A)’s endangerment-triggering language to mirror § 202(a). 42 U.S.C. 

§ 7408(a)(1)(A). Now, based on the plain language of § 202(a), § 108(a)(1)(A) is precautionary 

in nature, too, and “allows for a somewhat attenuated chain of causation” of a suspect pollutant’s 

effect on public health. See Ethyl Corp, 541 at 16.  

Just as in Ethyl, in this case, the EPA Administrator found that GHGs affect human 

health and welfare. The Administrator found that climatic warming increases mortality and 

morbidity from weather-related deaths, which affect those most vulnerable and susceptible to 

climate-induced health effects (i.e. children, elderly, and the poor). Endangerment Finding, 74 

Fed. Reg. at 66,497, 66,506. This fact alone supports a finding for public-health endangerment. 

Id. But, the Endangerment Finding provided even more supplementary evidence on a multitude 

of GHG-induced public-health concerns, including increases in both aeroallergen illness 

increases from to elevated carbon-dioxide concentrations and pathogen-borne disease. Id. at 

66,498. Because no actual proof of demonstratable harm is required under the precautionary 

statutory language of § 108(a)(1)(A), the Endangerment Finding is valid with a respect to public 

health, and meets the public-health threshold-endangerment criteria outlined § 108(a)(1)(A). 

Even if the likelihood of regulating GHGs is small, the Administrator is still permitted to 

find endangerment. Endangerment Finding, 74 Fed. Reg. at 66,505. Because there is a special 

judicial interest in affording the Administrator flexibility in areas where certainty does not 

exist—particularly in environmental matters—the Administrator has the responsibility to protect 
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the public from danger of air pollution. See Ethyl Corp., 541 F.2d at 24. (citing Env’tl Def. Fund, 

Inc. v. Ruckelshaus, 142 U.S. App. D.C. 74, 88 (1971)). Listing GHGs as a criteria pollutant is 

consistent with the precautionary principle because “not all risks and potential impacts can be 

quantified or characterized with uniform metrics.” Endangerment Finding, 74 Fed. Reg. at 

66,496. As such, mere uncertainty about the precise harm of GHGs on public health does not 

preclude the EPA from regulating GHGs. Since the EPA is not “[]equipped with crystal balls,” 

the agency should err on the side of caution and—at the minimum—list GHGs under 

§ 108(a)(1). See Ethyl Corp., 541 F.2d at 6. 

Moreover, § 108(a)(1) is merely a threshold determination that does not include a 

findings requirement, rather, it allows the Administrator, “in his judgment,” to list a pollutant. 

42. U.S.C. § 7408(a)(1). That is, “the Administrator may act based on all information available 

to him.” Cf. Ethyl Corp., 541 F.2d at 23–24 (finding a public-health endangerment determination 

“should not be bound by either the procedural or the substantive rigor proper for questions of 

fact.”). All information available to the Administrator includes the 2009 Endangerment Finding. 

Moreover, “[a] threshold determination to regulate [does not need to] be based on factual proof, 

but [rather, the] threshold determination must be factually based.” Id. at 24; see also 

Massachusett,, 549 U.S. at 514 (“[T]he exercise of [the Administrator’s] judgment need not be 

based solely on scientific evidence, but may also be informed by the sort of policy judgments 

that motivate congressional action.”).  

The 2009 Endangerment Finding is factually based and supported by compelling 

scientific evidence from the U.S. Global Climate Research Program (USGCRP), the 

Intergovernmental Panel on Climate Change (IPCC), and the National Research Council (NRC). 

Endangerment Finding, 74 Fed. Reg. at 66,497, 66,510. Because the 2009 Endangerment 
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Finding accurately reflects the scientific knowledge on GHGs, a positive endangerment 

determination in regard to GHGs under § 202(a), would necessarily trigger, transfer, and apply in 

an endangerment threshold determination under § 108(a)(1).  

And although § 202(a) already recognizes and regulates GHGs, § 202(a) is meant to 

supplement air-quality standards—not act as an alternative to § 108. Nat’l Res. Def. Council  v. 

Train, 545 F.2d 320, 327 (2d Cir. 1976) (“[U]nder the scheme of the [CAA], emission source 

control is a supplement to air quality standards, not an alternative to them.”). As such, the 

Administrator is entirely permitted to adopt the Endangerment Finding made under § 202(a) and 

apply it to list GHG as a criteria pollutant under § 108(a)(1) as well.  

Lastly, making a separate endangerment finding for § 108(a)(1) to show public health or 

welfare endangerment would be absurd. Cf. Mova Pharm. Corp. v. Shalala, 140 F.3d 1060, 1068 

(D.C. Cir. 1998) (“[A] statute should not be construed to produce an absurd result.”). If this court 

reads a separate finding requirement into § 108(a)(1) for GHGs to determine what it has already 

determined in the 2009 Endangerment Finding, this would create administrative burdens on the 

EPA to produce essentially another replica of the 2009 Endangerment Finding to show—yet 

again—that GHGs affect public health and welfare. That result defies common sense. Using the 

same Endangerment finding under § 202(a) for § 108(a)(1) purposes alleviates the administrative 

burden of recreating another endangerment finding of the same kind.  

Ultimately, because CAA § 202(a) and § 108(a)(1) posess the same precautionary 

threshold endangerment language to demonstrate that a pollutant (in this case GHGs) “may 

reasonably be anticipated to endanger the public health or welfare,” an endangerment 

determination under § 202(a) automatically establishes that GHGs reasonably endanger the 

public health or the public welfare under § 108(a)(1). Thus, the scientifically proven and 
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accepted 2009 Endangerment Finding made under § 202(a) applies to § 108(a)(1), and the EPA 

must list GHGs under § 108(a)(1) to avoid absurd administrative results. Doing so fulfils the 

purposes of the CAA to protect the public health as well as the public welfare.  

B. The Endangerment Finding is valid with a respect to public welfare because undisputable 
scientific evidence demonstrates that anthropogenic-emmitted GHGs exacerbate the 
effects of global warming. 

  
Although the CAA leaves “public welfare” undefined, the CAA lists effects from air 

pollutants on public welfare to include (but not limited to): “[E]ffects on soils, water, crops, 

vegetation, manmade materials, animals, wildlife, weather, visibility, and climate, damage to and 

deterioration of property, and hazards to transportation, as well as effects on economic values 

and on personal comfort and well-being, whether caused by transformation, conversion, or 

combination with other air pollutants.” 42 U.S.C.A. § 7602 (West 2020). As is typical with air 

pollution, most pollutants stem from from multiple sources—stationary and moving. See, e.g., 

Ethyl Corp. 541 F.2d at 9 (finding that it is “virtually impossible to isolate one source and 

determine its particular effect . . . [because] the effect of any one source [is] meaningful only in 

cumulative terms.”). GHGs are deemed a single “air pollutant” but encompass six different 

greenhouse gases—carbon dioxide, methane, nitrous oxide, hydroflourocarbons, 

perflourocarbons, and sulfur hexafluoride. Endangerment Finding, 74 Fed. Reg. at 66,536–37. 

Cummulatively, these GHGs are identified as “the root cause of human-induced climate change.” 

Util. Air Regul. Grp. v. EPA, 573 U.S. 302, 311 (2014) (citing Endangerment Finding, 74 Fed. 

Reg. at 66,516, 66,537).  

In this case, the 2009 Endangerment Finding presents uncontroverted scientific evidence 

that anthropogenic activities increase naturally occurring GHGs in the atmosphere; and this 

exacerbates the “greenhouse effect.” Endangerment Finding, 74 Fed. Reg. at 66,499; 
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Massachusetts, 549 U.S. at 505 (finding a direct link between climate change and GHGs, as 

GHGs act “like the ceiling of a greenhouse, trapping solar energy and retarding the escape of 

reflected heat.”). The EPA’s Endangerment Finding relied upon reports from the USGCRP, 

IPCC, and NRC, which provided data and information on the following:  

(1) The amount of greenhouse gases being emitted by human 
activities; (2) how greenhouse gases have been and continue to 
accumulate in the atmosphere as a result of human activities; (3) 
changes to the Earth's energy balance as a result of the buildup of 
atmospheric greenhouse gases; (4) observed temperature and other 
climatic changes at the global and regional scales; (5) observed 
changes in other climate-sensitive sectors and systems of the human 
and natural environment; (6) the extent to which observed climate 
change and other changes in climate-sensitive systems can be 
attributed to the human-induced buildup of atmospheric greenhouse 
gases; (7) future projected climate change under a range of different 
scenarios of changing greenhouse gas emission rates; and (8) the 
projected risks and impacts to human health, society and the 
environment. 

 
Endangerment Finding, 74 Fed. Reg. at 66,510–11 (synthesizing and rigourously reviewing 

“literally thousands of [technical and peer-reviewed] individual studies [that] convey the 

consensus conclusions on what the body of scientific literature tells [the EPA on the greenhouse 

gas and climate-change problem]”). Even more, two of the GHGs—carbon dioxide and methane 

specifically—are “are well above the natural range of atmospheric concentrations compared to at 

least the last 650,000 years.” Id. at 66,517. Alarmingly, anthropogenic GHG emissions are 

outpacing the natural-removal rate of GHGs from the atomosphere. Id. Based on all of the 

evidence presented, the EPA concluded that GHGs are reasonably anticipated to endagner public 

welfare by affecting food production and agriculutre, forestry, water resources, sea-level rise and 

coastal areas, energy, infrastructure and settlements, as well as ecosystems and wildlife. Id. at 

66,534–35. Ultimately, the science is certain and undeniable, and the United States, as an 

industrialized nation, is a significant emitter of GHGs—especially in the transportation sector. 
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Endangerment Finding, 74 Fed. Reg. at 66,499; see also Massachusetts, 549 U.S. at 525 (“U.S. 

motor-vehicle emissions make a meaningful contribution to greenhouse gas concentrations and 

hence, . . . to global warming.”). 

In light of this scientific evidence, this court should find that there is a valid 

determination of endangerment for public health and welfare—even though § 108(a)(1) requires 

either one to be met. As such, the EPA has a non-discretionary duty to revise the list of criteria 

pollutants to include because not listing GHGs would be “contrary to the structure of the Act as a 

whole.” See Nat’l Res. Def. Council v. Train, 411 F. Supp. 864 (S.D.N.Y. 1976), aff'd 545 F.2d 

320 (2d Cir. 1976).  

III. THE EPA HAS A NON-DISCRETIONARY DUTY TO LIST GHGS AS A 
CRITERIA POLLUTANT BECAUSE § 108’S UNAMBIGUOUS MEANING 
REQUIRES THE EPA TO LIST ANY POLLUTANT THAT ENDANGERS 
PUBLIC HEALTH OR WELFARE AND RESULTS FROM NUMEROUS OR 
DIVERSE MOBILE OR STATIONARY SOURCES. 

 
Section 108(a)(1) states: 

For the purpose of establishing national primary and secondary 
ambient air quality standards, the Administrator shall within 30 days 
after December 31, 1970, publish, and shall from time to time 
thereafter revise, a list which includes each air pollutant— (A) 
emissions of which, in his judgment, cause or contribute to air 
pollution which may reasonably be anticipated to endanger public 
health or welfare; (B) the presence of which in the ambient air 
results from numerous or diverse mobile or stationary sources; and 
(C) for which air quality criteria had not been issued before 
December 31, 1970 but for which he plans to issue air quality criteria 
under this section. 
 

42 U.S.C. § 7408(a)(1). The Court must review EPA interpretations of the CAA under 

the Chevron doctrine. Util. Air Regul. Grp. 573 U.S. at  315; Chevron, 467 U.S. at 842-43. 

Chevron first requires the Court to determine whether the statute is ambiguous. Id. If the statute 

is clear and Congressional intent is unambiguous, both the Court and the agency must defer to 
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Congress’ unambiguous intent. Id. If the statute is ambiguous and Congress has not directly 

spoken to the issue at hand, the Court must determine whether the agency’s interpretation is 

reasonable. Id. The Court must only defer to reasonable agency interpretations. Id. Here, the 

EPA’s discreationary interpretation conflicts with the unambiguous meaning of the statute; and 

therefore, is unreasonable. The Court should affirm the District Court’s non-discretionary 

interpretation because it is consistent with the plain meaning of the statute, Congress’ intent, the 

structure of the CAA, its legislative history, and the EPA Administrator’s own initial 

interpretation. 

A. The plain language, cannons of statutory construction, the structure of the CAA, and 
legislative history all demonstrate Congress’ unambiguous non-discretionary intent of 
§ 108(A)(1).  

 
To determine whether the statute is ambiguous, the Court must employ “traditional tools 

of statutory construction.” Chevron, 467 U.S., at 843, n. 9; Epic Sys. Corp. v. Lewis, 138 S. Ct. 

1612, 1630 (2018). First, to determine the plain meaning of the statute, the Court must look to 

the particular statutory language at issue. K Mart Corp. v. Cartier, Inc., 486 U.S. 281, 291 

(1988); SAS Inst., Inc. v. Iancu, 138 S. Ct. 1348, 1358 (2018). The word “shall” explicitly creates 

a non-discretionary duty. Murphy v. Smith, 138 S. Ct. 784, 787 (2018) (“First, the word “shall” 

usually creates a mandate, not a liberty, so the verb phrase “shall be applied” tells us that the 

district court has some nondiscretionary duty to perform.”); Lexecon Inc. v. Milberg Weiss 

Bershad Hynes & Lerach, 523 U.S. 26, 35 (1998) (“The Panel's instruction comes in terms of the 

mandatory “shall,” which normally creates an obligation impervious to judicial discretion.”). 

Here, the statutory language of § 108(a)(1) clearly creates a non-discretionary duty by using the 

words “shall . . . publish” and “shall . . . revise.” 42 U.S.C. § 7408(a)(1). 
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Next, to determine whether the statute is ambiguous, the Court will apply cannons of 

statutory construction. I.N.S. v. Cardoza-Fonseca, 480 U.S. 421, 446 (1987); Epic Sys. Corp. 138 

S. Ct. at 1630. Courts must give effect to all words in a statute and avoid surplusage. United 

States v. Menasche, 348 U.S. 528, 538-39 (1955) (stating “[i]t is our duty ‘to give effect, if 

possible, to every clause and word of a statute” (quoting Inhabitants of Montclair Tp. v. 

Ramsdell, 107 U.S. 147, 152 (1883))); Setser v. United States, 566 U.S. 231, 239 (2012). 

Adopting the EPA’s interpretation would render the important non-discretionary word “shall” as 

meaningless surplusage. 42 U.S.C. § 7408(a). 

On the other hand, the non-discretionary interpretation gives meaning to all the language 

in § 108(a)(1). The disputed subsection, (a)(1)(C), refers to the initial list of pollutants the 

Administrator at the time had already determined met the criteria in subsection (a)(1)(A)-(B), but 

had not yet issued air quality criteria for. List of Air Pollutants; Issuance of Air Quality Criteria, 

36 Fed. Reg. 1,515 (Jan. 30, 1971). The cannon requiring Courts give effect to all words in a 

statute demonstrates Congress’ clear non-discretionary intent. 

The Court also presumes that Congress “does not alter the fundamental details of a 

regulatory scheme in vague terms or ancillary provisions.” Whitman, 531 U.S. at  468. NAAQS 

regulation is the core of the CAA. Train v. Nat. Res. Def. Council, Inc., 421 U.S. 60, 66–67 

(1975). And, NAAQS regulation begins with the Administrator listing a pollutant as a criteria 

pollutant under § 108(a)(1). 42 U.S.C. §§ 7408-7409. Under the EPA’s discretionary 

interpretation, the Administrator can sidestep NAAQS regulation by simply not planning “to 

issue air quality criteria.” Id. § 7408(a)(1)(C). If Congress had intended to give the EPA broad 

discretion to avoid NAAQS regulation, it would have explicitly done so without using the non-
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discretionary term “shall.” Id. at § 7408(a)(1). Accordingly, cannons of statutory construction 

demonstrate the unambiguous non-discretionary intent of § 108(a)(1). 

The broad statutory structure of the CAA also demonstrates Congress’ clear non-

discretionary intent. The Court must look beyond “the particular statutory language at issue” and 

examine “the language and design of the statute as a whole.” Cartier, Inc., 486 U.S. at 292; 

Davis v. Michigan Dept. of Treasury, 489 U.S. 803, 809 (1989) (“It is a fundamental canon of 

statutory construction that the words of a statute must be read in their context and with a view to 

their place in the overall statutory scheme.”); see Babbitt v. Sweet Home Chapter of Communities 

for a Great Oregon, 515 U.S. 687, 708 (1995) (analysing the broad statutory structure). As 

discussed, the EPA’s discretionary interpretation does not fit because it allows the Administrator 

to completely avoid NAAQS regulation by not planning “to issue air quality criteria.” 42 U.S.C. 

§ 7408(a)(1)(C). On the other hand, the non-discretionary interpretation is consistent with the 

importance of NAAQS regulation. 

Additionally, listing a pollutant as a criteria pollutant under § 108(a)(1) triggers 

numerous timesframes for further regulation under §§ 108(a)(2)–110. Id. at §§ 7408(a)(2), 

7409(a)–(c), 7410. The Court has recognized the importance of these timeframes to the CAA. 

See, e.g., Union Elec. Co. v. EPA, 427 U.S. 246, 258 (1976) (describing the importance of  time 

sensitive deadlines to NAAQS); Train, 421 U.S. at  66–67 (describing the importance of the 

NAAQS). The EPA’s discretionary interpretation conflicts with the overall structure of the CAA, 

particularly §§ 108–110, because it would render the important timeframes meaningless by 

allowing the EPA Administrator to choose when, if ever, to list a pollutant under § 108. 42 

U.S.C. §§ 7408(a)(1)–7410. However, the non-discretionary interpretation of § 108(a)(1) is one 
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again consistant with the important timeframes triggered by § 108(a)(1) listing. The broad 

structure of the CAA again confirms Congress’ non-discretionary intent. 

Finally, the legislative history also demonstrates the unambiguous non-discretionary 

intent of § 108(a)(1). Legislative history is an important factor to help determine Congressional 

intent. Dole v. United Steelworkers of Am., 494 U.S. 26, 40 (1990); Babbitt, 515 U.S. at 708. The 

disputed language in § 108(a)(1) was part of the Clean Air Amendments of 1970 (CAA 

Amendments of 1970). Clean Air Amendments of 1970, H.R. 17255, 91st Cong. § 108 (1970). 

The CAA Amendments of 1970 utilized mandatory language to combat the ineffectiveness of the 

Air Quality Act of 1967. Train, 421 U.S. at 65. Additionally, a Senate report on the bill that 

would eventually become the CAA Amendments if 1970 states: 

[t]he agents on the initial list must include all those pollution agents 
or combinations of agents which have, or can be expected to have, 
an adverse effect on health and welfare and which are emitted from 
widely distributed mobile and stationary sources, and all those for 
which air quality criteria are planned. 
 

S. REP. NO. 91-1196, at 54 (1970); Library of Congress, A legislative history of the Clean air 

amendments of 1970, together with a section-by-section index, Vol. 1 at 454 (1974). This Senate 

report confirms that the disputed § 108(a)(1)(C) language is a separate and independent criteria, 

which does not provide the EPA discretion to list pollutants that satisfy § 108(a)(1)(A)-(B). Id. 

Accordingly, the legislative history also demonstrates Congress’ unambiguous non-discretionary 

intent. 

Section 108(a)(1)’s plain language, cannons of statutory construction, the structure of the 

CAA, and legislative history all demonstrate Congress’ unambiguous non-discretionary intent. 

Accordingly, the Court must apply § 108(a)(1)’s clear unambiguous non-discretionary intent and 

affirm the District Court’s non-discretionary interpretation.  
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B. The Court must apply the non-discretionary interpretation outlined in Train because 
there, the Second Circuit also determined § 108(a)(1)’s clear and unambiguous non-
discretionary meaning.  

 
“A court's prior judicial construction of a statute trumps an agency construction otherwise 

entitled to deference only if the prior court decision holds that its construction follows from the 

unambiguous terms of the statute and thus leaves no room for agency discretion.” Nat'l Cable & 

Telecomm. Ass'n v. Brand X Internet Servs., 545 U.S. 967, 982 (2005). Here, as the District 

Court recognized, the Second Circuit already examined this issue in Train. Train, 545 F.2d at 

324-328. In Train, the Second Circuit considered the same arguments discussed in Part III.A. and 

concluded: 

The structure of the Clean Air Act as amended in 1970, its legislative 
history, and the judicial gloss placed upon the Act leave no room for 
an interpretation which makes the issuance of air quality standards 
for lead under § 108 discretionary. 
 

Id. at 328. Additionally, other courts before and after Train have understood § 108 as 

non-discretionary. See Indiana & Michigan Elec. Co. v. EPA, 509 F.2d 839, 841 (7th Cir. 1975) 

(“Section 108(a) of the Act . . . directs the Administrator to publish a list of air pollutants which 

in his judgment have an adverse effect on public health and welfare, the presence of which in the 

ambient air ‘results from numerous or diverse mobile or stationary sources.’”); Kennecott 

Copper Corp., 462 F.2d at 847 (“The Administrator is required to publish and revise a list which 

includes each pollutant present in the ambient air, from numerous or diverse mobile or stationary 

sources, which in the j57udgment of the Administrator “has an adverse effect on public health or 

welfare.’”); Ctr. for Biological Diversity v. EPA, 749 F.3d 1079, 1083 (D.C. Cir. 2014) (“EPA is 

required to regulate any airborne pollutant which, in the Administrator's judgment, ‘may 

reasonably be anticipated to endanger public health or welfare’”); Zook v. McCarthy, 52 F. Supp. 

3d 69, 74 (D.D.C. 2014) (“The statute makes clear that EPA's listing duty is a nondiscretionary 
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duty to list any pollutant that the EPA has determined meets the criteria in § 108(a)(1)(A) and 

(B)”); Ethyl Corp., 541 F.2d at 20 note 37 (“Sections 108 and 202 are mandatory in their terms; 

under both sections the Administrator ‘shall’ regulate if ‘in his judgment’ the pollutants warrant 

regulation”). Accordingly, the Court must affirm the district court’s determination that § 108 

imposes a non-discretionary duty because this interpretation, as outlined in Train, results from 

the clear and unambiguous meaning of the statute.  

C. Even if the Court determines that § 108(a)(1) is somewhat ambiguous, the EPA’s 
discretionary interpretation is not entitled to deference because it is unreasonable.  

 
An agency interpretation contrary to the statutory language is not reasonable and thus not 

entitled to deference. Demarest v. Manspeaker, 498 U.S. 184, 190 (1991) (“[A]dministrative 

interpretation of a statute contrary to language as plain as we find here is not entitled to 

deference.”). An agency interpretation of an ambiguous statute is not entitled to deference when 

it is inconsistent with congressional intent or purpose. Ragsdale v. Wolverine World Wide, Inc., 

535 U.S. 81, 91 (2002). See United States v. Haggar Apparel Co., 526 U.S. 380, 392 (1999) 

(articulating that when an agency interpretation in an unreasonable implementation of statutory 

intent, the interpretation will not control). Additionally, the Court will factor in consistency with 

legislative history when determining whether an agency’s interpretation of an ambiguous statute 

is reasonable. United States v. Riverside Bayview Homes, Inc., 474 U.S. 121, 132, (1985). 

Accordingly, the EPA’s discretionary interpretation is unreasonable because, as discussed 

previously, it conflicts with the statutory language, congressional intent, the broader statutory 

purpose, and the the legislative history. See supra Part III.A. 

Additionally, the EPA’s discretionary interpretation directly conflicts with the EPA’s 

original interpretation of § 108(a)(1). “Agency interpretation of statutory provision which 

conflicts with agency's earlier interpretation is entitled to considerably less deference than a 
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consistently held agency view.” Cardoza-Fonseca, 480 U.S. at 446. Unexplained agency 

inconsistency can render an agency interpretation arbitrary and capricious. Nat'l Cable & 

Telecomm. Ass'n, 545 U.S. at 981. An arbitrary and capricious interpretation is not reasonable or 

rational. Motor Vehicle Mfrs. Ass'n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 

42-43 (1983). Initially, the EPA’s administrator interpreted § 108(a)(1) as a non-discretionary 

duty, stating: 

Section 108(a) (1) of the Clean Air Act, as amended December 31, 
1970 (Public Law 91-604), directs the Administrator of the 
Environmental Protection Agency to publish, no later than January 
30,1971, and from time to time thereafter revise, a list that includes 
each air pollutant which in his judgment has an adverse effect on 
public health or welfare, which is present in the ambient air as a 
result of emissions from numerous or diverse mobile or stationary 
sources, and for which no air quality criteria were issued prior to the 
enactment of the amendments. 
 

List of Air Pollutants; Issuance of Air Quality Criteria, 36 Fed. Reg. 1,515 (Jan. 30, 1971). The 

EPA offers no explataion for their change in interpretation. The EPA’s discretionary 

interpretation of § 108(a)(1) is unreasonable and not entitled to deference because it conflicts 

with the language of the statute, congressional intent, the broader CAA, legislative history, and 

the EPA Administrator’s own initial interpretation.  

 The clear unambiguous meaning of § 108(a)(1) creates a non-discretionary duty to list a 

pollutant as a criteria pollutant once the Administrator determines the emissions “cause or 

contribute to air pollution which may reasonably be anticipated to endanger public health or 

welfare” and “the presence of which in the ambient air results from numerous or diverse mobile 

or stationary sources.” 42 U.S.C. § 7408(a)(1). Even if the Court determines § 108(a)(1) is 

somewhat ambiguous, the EPA’s discretionary interpretation is unreasonable because it conflicts 

with the plain language, the overall structure of the CAA, and the legislative history of the CAA 
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Amendments of 1970. And as discussed, the Administrator has already determined that GHG 

emissions endanger public health and welfare, and result from numerous and diverse stationary 

and mobile sources. See supra Part II. Accordingly, CHAWN asks this Court to affirm the 

District Court of New Union’s ruling that the EPA has a non-discretionary duty under 

§ 108(a)(1) to list GHGs as criteria pollutants. 

IV. THE EPA’S TEN-YEAR DELAY IN TAKING ANY ACTION ON LISTING 
GHGS CONSTITUTES UNREASONABLE DELAY BECAUSE DELAYS OVER 
EIGHT YEARS ARE UNREASONABLE AND THE DELAY IMPACTS 
HUMAN HEALTH. 

 
 In determining whether an agency action was unreasonably delayed, the court must begin 

by determining if the agency’s delay warrants a writ of mandamus. TRAC, 750 F.2d at 80. A writ 

of mandamus allows a court to compel an an agency to decide “certain unresolved matters now 

pending before the agency,” such as a nationally applicable petition. Id. If the reviewing court 

determines that an agency action was, in fact, unreasonably delayed, the court may issue a writ 

of mandamus to compel agency action to resolve the outstanding matter. Id. The test for 

analyzing an unreasonable delay claim is as follows:  

(1) the time agencies take to make decisions must be governed by a 
“rule of reason;” (2) where Congress has provided a timetable or 
other indication of the speed with which it expects the agency to 
proceed in the enabling statute, that statutory scheme may supply 
content for this rule of reason; (3) delays that might be reasonable 
in the sphere of economic regulation are less tolerable when human 
health and welfare are at stake; (4) the court should consider the 
effect of expediting delayed action on agency activities of a higher 
or competing priority; (5) the court should also take into account the 
nature and extent of the interests prejudiced by delay;  
and (6) the court need not “find any impropriety lurking behind 
agency lassitude in order to  hold that agency action is ‘unreasonably 
delayed.’” 

Id. (internal citations omitted). The court must consider all TRAC factors. In re A Cmty. Voice v. 

EPA, 878 F.3d 779 (9th Cir. 2017) (citing In re Core Commc’ns, Inc., 531 F.3d 849, 855 (D.C. 
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Cir. 2008)). The “rule of reason” does not excuse delay “without a concrete timeline for 

resolving the petition,” nor may an agency “stretch the rule of reason beyond its limits.” In re 

Pesticide Action Network N. Am., Inc. v. EPA, 798 F.3d 809, 787 (9th Cir. 2015). Courts have 

emphasized the weight of factor three, particularly when the agency itself acknowledged a clear 

threat to human health. Id. (highlighting that EPA itself acknowledge that “lead poisoning is the 

number one environmental health threat in the U.S. for children ages 6 and younger”).  

Courts applying the TRAC test deemed delays greater than six years as unreasonable. See, 

e.g., In re A Cmty. Voice, 878 F.3d at 788 (9th Cir. 2017) eight-year delay unreasonable); In re 

Core Commc’ns, Inc., 531 F.3d at 855 (seven-year delay  unreasonable); In re Pesticide Action 

Network N. Am., Inc., 798 F.3d at 787 (eight-year delay unreasonable). Delays of a few months 

or even a few years typically fail to amount to an unreasonable delay. See, e.g., In re California 

Power Exch. Corp. v. FERC, 245 F.3d 1110 (9th Cir. 2001) (four-month delay reasonable); see 

also Indep. Mining Co., Inc. v. Babbitt, 105 F.3d 502 (9th Cir. 1997) ( two-to-three year delay 

reasonable).  

 Here, the Court found that the EPA’s ten-year delay was unreasonable. J.A. 12-13. The 

Court acknowledged that “delays of over eight to ten years have uniformly been held to be 

unreasonable.” J.A. 12. Particularly, the Court found that factor three—delays being less tolerable 

when human health and welfare at stake—of the TRAC test applied. J.A. 12. The EPA cited factors 

one (“rule of reason”), and factor four alone (highest priority as the reduction of regulatory burdens 

on business and economic activity) failed to satisfy a reasonable-delay claim. J.A. 12. The Court 

rejected the EPA’s argument, emphasizing the fact that the EPA itself found a risk of endangerment 

to human health. J.A. 13; Endangerment Finding, 74 Fed. Reg. at 66,497, 66,506. 
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Applying the TRAC factors, the EPA’s ten-year delay in acting on the criteria-pollutant 

determination constitutes an unreasonable delay. The EPA has stretched the rule of reason beyond 

its limits by claiming the regulating GHGs as criteria pollutants would require “resolution of 

thorny policy and scientific issues—such as the correct NAAQS for GHGs and the appropriate 

response to States unable to meet NAAQS in their implementation plans.” J.A. 12. Congress by 

way of the CAA has not provided the EPA with a timeline, nor has the EPA created a concrete 

timeline for resolving the petition. Meaning, the EPA has not satisfied TRAC factors one and two. 

The EPA itself acknowledged that GHGs present a risk to human health and welfare, making the 

delay less tolerable, under TRAC factor three. The competing authority the EPA cites—an 

Executive Order calling for a reduction of regulatory burdens on business and economic activity—

did not persuade the lower Court and it should not persuade this Court. An Executive Order cannot 

override a Congressional mandate, such as the CAA. The people exposed to, and damaged by, 

unregulated GHGs due to the EPA’s failure to act are prejudiced by EPA’s delay. Therefore, even 

if the EPA acted in good faith, in correspondence with TRAC factor six, the remaining TRAC 

factors clearly favor a finding that the EPA’s delay was in fact unreasonable. As such, this Court 

should affirm the decision below, find that the EPA’s ten-year delay was unreasonable. 

CONCLUSION 

 This Court has jurisdiction; the EPA’s Endangerment Findings for both public health 

welfare are valid; the EPA has a non-discretionary duty to list GHGs as criteria pollutants under 

§ 108(a)(1), and the EPA has unreasonably delayed listing GHGs under § 108(a)(1). 

Accordingly, CHAWN asks this Court to; reverse the district court’s ruling as it relates to the 

EPA’s public health Endangerment Finding; affirm the district court’s ruling as it relates to the 

EPA’s public welfare Endangerment Finding; affirm the district court’s ruling that the EPA has a 
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non-discretionary duty to list GHGs under § 108(a)(1); affirm the district court’s ruling that the 

EPA has unreasonably delayed said listing; and Order the EPA to list GHGs as a criteria 

pollutant under § 108(a)(1). 


