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JURISDICTIONAL STATEMENT 

This case involves an appeal from the United States District Court for the District of New 

Union. The Court of Appeals has jurisdiction of this appeal pursuant to 28 U.S.C. § 1291. The 

district court claimed jurisdiction of the case under 28 U.S.C. § 1331 on alleged violations of the 

Clean Air Act, 42 U.S.C. § 7408, and under the Clean Air Act’s Citizen Suit provision, 42 

U.S.C. § 7604(a). Defendant-Appellant U.S. Environmental Protection Agency challenges the 

district court’s jurisdiction, infra Part I. The final judgment is being appealed after disposal of all 

issues in this case and was entered on September 1, 2020. 
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STATEMENT OF THE ISSUES 

 

I. Did the District Court Err in Determining it had Jurisdiction Over CHAWN’s 

Unreasonable Delay Claim? 

 

II. Did the District Court Properly Determine that the 2009 Endangerment Finding is valid 

with respect to Public Welfare? 

 

III. Did the District Court Properly Determine that the 2009 Endangerment Finding is not 

valid with respect to Public Health? 

 

IV. Did the District Court Err in Determining that EPA has a Non-Discretionary Duty to list 

GHGs as a Criteria Air Pollutant? 

 

V. Did the District Court Err in Determining that EPA’s delay in responding to the petition 

to list GHGs as criteria pollutants is unreasonable? 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 ix 

STATUTORY PROVISIONS AT ISSUE ON APPEAL 

 

The text of the following statutory provisions are relevant to the determination of the present 

case:  

42 U.S.C. § 7408(a) 

“For the purpose of establishing national primary and secondary ambient air quality standards, 

the Administrator shall within 30 days after December 31, 1970, publish, and shall from time to 

time thereafter revise, a list which includes each air pollutant-- 

(A) emissions of which, in his judgment, cause or contribute to air pollution which may 

reasonably be anticipated to endanger public health or welfare; 

(B) the presence of which in the ambient air results from numerous or diverse mobile or 

stationary sources; and 

(C) for which air quality criteria had not been issued before December 31, 1970 but for 

which he plans to issue air quality criteria under this section.” 

42 U.S.C. § 7409(a)-(b) 

“(a) Promulgation 

(1) The Administrator-- 

(A) within 30 days after December 31, 1970, shall publish proposed regulations 

prescribing a national primary ambient air quality standard and a national secondary 

ambient air quality standard for each air pollutant for which air quality criteria have been 

issued prior to such date; and 

(B) after a reasonable time for interested persons to submit written comments thereon 

(but no later than 90 days after the initial publication of such proposed standards) shall by 

regulation promulgate such proposed national primary and secondary ambient air quality 

standards with such modifications as he deems appropriate. 

(2) With respect to any air pollutant for which air quality criteria are issued after December 31, 

1970, the Administrator shall publish, simultaneously with the issuance of such criteria and 

information, proposed national primary and secondary ambient air quality standards for any such 

pollutant. The procedure provided for in paragraph (1)(B) of this subsection shall apply to the 

promulgation of such standards. 

 

(b) Protection of public health and welfare 

(1) National primary ambient air quality standards, prescribed under subsection (a) shall 

be ambient air quality standards the attainment and maintenance of which in the 

judgment of the Administrator, based on such criteria and allowing an adequate margin of 

safety, are requisite to protect the public health. Such primary standards may be revised 

in the same manner as promulgated. 

(2) Any national secondary ambient air quality standard prescribed under subsection (a) 

shall specify a level of air quality the attainment and maintenance of which in the 

judgment of the Administrator, based on such criteria, is requisite to protect the public 

welfare from any known or anticipated adverse effects associated with the presence of 



 x 

such air pollutant in the ambient air. Such secondary standards may be revised in the 

same manner as promulgated.” 

 

42 U.S.C. § 7410(a)(1) 

 

“(a) Each State shall, after reasonable notice and public hearings, adopt and submit to the 

Administrator, within 3 years (or such shorter period as the Administrator may prescribe) after 

the promulgation of a national primary ambient air quality standard (or any revision thereof) 

under section 7409 of this title for any air pollutant, a plan which provides for implementation, 

maintenance, and enforcement of such primary standard in each air quality control region (or 

portion thereof) within such State. In addition, such State shall adopt and submit to the 

Administrator (either as a part of a plan submitted under the preceding sentence or separately) 

within 3 years (or such shorter period as the Administrator may prescribe) after the promulgation 

of a national ambient air quality secondary standard (or revision thereof), a plan which provides 

for implementation, maintenance, and enforcement of such secondary standard in each air quality 

control region (or portion thereof) within such State. Unless a separate public hearing is 

provided, each State shall consider its plan implementing such secondary standard at the hearing 

required by the first sentence of this paragraph.” 

 

42 U.S.C. § 7502(a)(2)(A)-(B) 

 

“(A) The attainment date for an area designated nonattainment with respect to a national primary 

ambient air quality standard shall be the date by which attainment can be achieved as 

expeditiously as practicable, but no later than 5 years from the date such area was designated 

nonattainment under section 7407(d) of this title, except that the Administrator may extend the 

attainment date to the extent the Administrator determines appropriate, for a period no greater 

than 10 years from the date of designation as nonattainment, considering the severity of 

nonattainment and the availability and feasibility of pollution control measures. 

(B) The attainment date for an area designated nonattainment with respect to a secondary 

national ambient air quality standard shall be the date by which attainment can be achieved as 

expeditiously as practicable after the date such area was designated nonattainment under section 

7407(d) of this title.” 

 

42 U.S.C. § 7521(a)(1) 
 

“The Administrator shall by regulation prescribe (and from time to time revise) in accordance 

with the provisions of this section, standards applicable to the emission of any air pollutant from 

any class or classes of new motor vehicles or new motor vehicle engines, which in his judgment 

cause, or contribute to, air pollution which may reasonably be anticipated to endanger public 

health or welfare. Such standards shall be applicable to such vehicles and engines for their useful 

life (as determined under subsection (d), relating to useful life of vehicles for purposes of 

certification), whether such vehicles and engines are designed as complete systems or 

incorporate devices to prevent or control such pollution.” 
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42 U.S.C. § 7602(h) 

 

“All language referring to effects on welfare includes, but is not limited to, effects on soils, 

water, crops, vegetation, manmade materials, animals, wildlife, weather, visibility, and climate, 

damage to and deterioration of property, and hazards to transportation, as well as effects on 

economic values and on personal comfort and well-being, whether caused by transformation, 

conversion, or combination with other air pollutants.” 

42 U.S.C. § 7604(a) 

“any person may commence a civil action on his own behalf— 

(1) against any person (including (i) the United States, and (ii) any other governmental 

instrumentality or agency to the extent permitted by the Eleventh Amendment to the 

Constitution) who is alleged to have violated (if there is evidence that the alleged 

violation has been repeated) or to be in violation of (A) an emission standard or limitation 

under this chapter or (B) an order issued by the Administrator or a State with respect to 

such a standard or limitation, 

(2) against the Administrator where there is alleged a failure of the Administrator to 

perform any act or duty under this chapter which is not discretionary with the 

Administrator, or 

(3) against any person who proposes to construct or constructs any new or modified 

major emitting facility without a permit required under part C of subchapter I (relating to 

significant deterioration of air quality) or part D of subchapter I (relating to 

nonattainment) or who is alleged to have violated (if there is evidence that the alleged 

violation has been repeated) or to be in violation of any condition of such permit.” 

 

 

42 U.S.C. § 7607(b) 

 

“A petition for review of action of the Administrator in promulgating any national primary or 

secondary ambient air quality standard, any emission standard or requirement under section 7412 

of this title, any standard of performance or requirement under section 7411 of this title,,3 any 

standard under section 7521 of this title (other than a standard required to be prescribed under 

section 7521(b)(1) of this title), any determination under section 7521(b)(5)1 of this title, any 

control or prohibition under section 7545 of this title, any standard under section 7571 of this 

title, any rule issued under section 7413, 7419, or under section 7420 of this title, or any other 

nationally applicable regulations promulgated, or final action taken, by the Administrator under 

this chapter may be filed only in the United States Court of Appeals for the District of 

Columbia.” 
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STATEMENT OF THE CASE 

 

Factual Background 

 

Following the United States Supreme Court’s decision in Massachusetts v. EPA, 549 U.S. 

497 (2007), the U.S. Environmental Protection Agency (EPA) was instructed to make a finding 

regarding whether greenhouse gases (GHGs) pose a threat to public health or welfare. (R. 6). In 

response, EPA published the 2009 Endangerment Finding. That finding defined greenhouse 

gases to include carbon dioxide, nitrous oxide, methane, hydrofluorocarbons, perfluorocarbons, 

and sulfur hexafluoride as a single air pollutant.  (R. 6). EPA also found that GHG emissions, 

including those through mobile sources, may present an endangerment to public welfare and 

public health through climate change. (R. 6-7). EPA enacted regulatory measures to limit 

greenhouse gas emissions, including but not limited to vehicular emission limitations, New 

Source Performance Standards (NSPS), Best Available Control Technology (BACT) 

requirements for new major sources, and the Tailoring Rule. (R. 7). The Supreme Court limited 

the scope of application of some EPA measures and, in 2017, EPA amended some of the 

regulatory measures, although the Endangerment Finding remains intact. (R. 7). EPA has not 

designated GHGs as criteria pollutants. EPA holds the authority to establish national primary and 

secondary ambient air quality standards according to CAA § 108, which states that the 

Administrator shall “from time to time” update a list of criteria pollutants. CAA § 108(a); see 

also (R. 7).  EPA has not listed a new pollutant since listing lead as a criteria pollutant in 1976. 

Natural Res. Def. Council, Inc. v. Train, 545 F.2d 320 (2d Cir. 1976).  By listing a pollutant as a 

criteria pollutant, key regulatory consequences are triggered with respect to the primary and 

secondary NAAQS respectively. (R. 8). The primary NAAQS is set at a level to protect public 

health, where the secondary NAAQS is set at a level to protect public welfare. (R. 8). Pollution 
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regulated under the primary NAAQS triggers rigorous implementation and regulation, including 

State Implementation Plans (SIPs) and compliance standards with penalties for non-compliance. 

(R. 8). 

Procedural History 

In 2019, Climate Health and Welfare Now (CHAWN) served Notice of Intent to sue EPA 

alleging a failure to carry out a mandatory duty to regulate GHGs as criteria pollutants and 

further alleging that EPA unreasonably delayed in carrying out what CHAWN characterizes to 

be a non-discretionary duty to designate GHGs as criteria air pollutants. (R. 5). CHAWN’s 

action follows its 2009 petition for rulemaking. (R. 5). CHAWN commenced a citizen suit in 

2019 to compel EPA through a judicial order to list EPA as a criteria pollutant. (R. 5). Coal, Oil, 

and Gas, Association (COGA) intervened in this matter under Fed. R. Civ. P. 24(a), arguing that 

a ruling in favor of CHAWN would cause severe market ramifications for COGA. (R. 5). COGA 

asserts a cross-claim against EPA to compel the agency to find both the public health and public 

welfare provisions of the 2009 Endangerment Finding to be invalid. (R. 5). On August 15, 2020, 

the distinguished Judge Romulus N. Remus issued an Opinion and Order and found that the 2009 

Endangerment Finding is valid with respect to endangerment to public welfare, but that it is 

contrary to law with respect to public health, that EPA unreasonably delayed action on 

responding to CHAWN’s 2009 petition, that EPA unreasonably delayed in designating GHGs as 

a criteria pollutant, and that EPA has a non-discretionary duty to designate GHGs as a criteria 

pollutant. (R. 13-14). Judge Remus further ordered EPA to initiate the process of designating 

GHGs as a criteria pollutant by issuing a proposed rule within 90 days of the order and publish a 

final rule within 180 days following publication of the notice of the proposed rule. (R. 13-14). 
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Thus, CHAWN’s Motion for Summary Judgment was granted in part, and COGA’s cross motion 

for summary judgment was also granted in part. 
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SUMMARY OF THE ARGUMENT 

 Defendant-Appellant U.S. Environmental Protection Agency respectfully requests that 

the Court dismiss this appeal for lack of jurisdiction. The Court is correct to raise this issue, even 

at this late stage, because “[w]hen a requirement goes to subject-matter jurisdiction, courts are 

obligated to consider sua sponte issues that the parties have disclaimed or have not presented.” 

Gonzalez v. Thayer, 565 U.S. 134, 141 (2012). Section 304(a) of the Clean Air Act does not 

endow this Court with the jurisdiction to resolve Appellee CHAWN’s unreasonable delay claim. 

That jurisdictional section grants the ability to review such claims only to the “United States 

District Court within the circuit in which such action would be reviewable under section 7607(b) 

of this title.” 42 U.S.C. § 7604(a). In turn, CAA § 307(b)(1) dictates that only the D.C. Circuit 

Court of Appeals can review the action at issue here—a petition for rulemaking to list GHGs as a 

criteria pollutant, which is a nationally applicable regulation. 42 U.S.C. § 7607(b)(1). This 

direction is true regardless of whether CAA § 307(b)(1) is a venue or jurisdictional provision. 

 Further, EPA requests that this Court uphold the district court’s determination that the 

2009 Endangerment Finding is valid with respect to public welfare, but reverse the district 

court’s determination that the finding is valid with respect to public health. Congress, through the 

Clean Air Act, clearly directed EPA to consider a pollutant’s effects on climate when analyzing 

public welfare. “All language referring to effects on welfare includes, but is not limited to, 

effects on . . . climate. . . .” 42 U.S.C. § 7602(h). The plain meaning of the definition clearly 

indicates Congress intended that “welfare” encompasses climate effects. And the Endangerment 

Finding established that GHGs do endanger public welfare in the way Congress contemplated: 

GHG pollution could endanger the public welfare by impacting sea level, water sources, 

agriculture and forestry, energy and infrastructure, and ecosystems. 
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 But the Endangerment Finding is not valid with respect to public health. As an initial 

matter, despite the district court’s contrary finding, EPA’s interpretation of public health is 

entitled to deference. The Clean Air Act is silent as to what EPA must consider when evaluating 

public health impacts and the agency’s interpretation is reasonable. The structure of the Act 

prevents EPA from considering a pollutant’s indirect effects when evaluating public health 

because, as stated above, those concerns must be considered when evaluating public welfare. See 

42 U.S.C. § 7409(b)(1)-(2). Rather, EPA can only consider a pollutant’s direct health effects. To 

also consider those secondary impacts when determining the NAAQS requisite to protect public 

health would render not only the definition of welfare, but also the entire national secondary 

ambient air quality scheme, surplusage. And as a final matter, Appellee CHAWN has introduced 

no evidence to support the claim that GHGs directly harm public health. Consequently, this 

Court should hold the 2009 Endangerment Finding is invalid with respect to public health. 

 Even if this Court determines that the 2009 Endangerment finding is valid with respect to 

public health, EPA still does not have a non-discretionary duty to list GHGs as a criteria 

pollutant and this Court should overturn the district court’s contrary holding. A citizen suit action 

under CAA § 304 to compel EPA action is limited to “clear-cut . . . defaults by the 

Administrator.” NRDC v. Train, 510 F.2d 692, 700 (D.C. Cir. 1975); see also NRDC v. EPA, 512 

F.2d 1351, 1355 (D.C. Cir. 1975). This requires an “unequivocal statutory duty to act.” Sierra 

Club v. Thomas, 828 F.2d 783, 793 (D.C. Cir. 1987). No such duty exists in the Clean Air Act. 

And although EPA agrees that if and when the Administrator concludes that a pollutant meets all 

three of the prerequisites stated in CAA § 108(a), then the statute imposes a duty to list. But 

those criteria have not yet been met. 
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 Finally, this Court should overturn the district court’s holding that EPA unreasonably 

delayed in listing GHGs as criteria pollutants. To present an unreasonable delay claim, CHAWN 

must establish, first, that the Act establishes a duty for EPA that is not discretionary and, second, 

that EPA has unreasonably delayed in carrying out that duty. See In re Core Commc’ns, Inc., 531 

F.3d 849, 855 (D.C. Cir. 2008). Where there is no date-certain deadline imposed for a specified 

action and an agency does not have a clear-cut, non-discretionary duty to act under CAA § 

304(a)(2), then that agency has “latitude as to the manner, timing, content, and coordination of 

its regulations . . . .” WildEarth Guardians v. Jackson, 885 F. Supp. 2d 1112, 1116 (D.N.M. 

2012) (quoting Massachusetts v. EPA, 549 U.S. at 533 (2007)). To determine whether such a 

delay is unreasonable, courts analyze the TRAC factors. Telecomm. Research & Action Ctr. v. 

F.C.C., 750 F.2d 70 (D.C. Cir. 1984). The district court errs in its application of the TRAC 

factors and, effectively, holds that delays of over ten years are per se unreasonable, despite citing 

no authority to support that holding. Considering, in particular, the burdens on EPA that 

accompany a listing decision, the agency’s competing interests, and the minimal risk to human 

health, the length of EPA’s delay is reasonable.  
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ARGUMENT 

 

I. Standard of Review 

 

This Court reviews the district court’s grant of summary judgment de novo. Feliciano v. 

Rhode Island, 160 F.3d 780, 784 (1st Cir. 1998). “The court shall grant summary judgment if the 

movant shows that there is no genuine issue as to any material fact and the movant is entitled to 

judgment as a matter of law.” Fed. R. Civ. P. 56(a). While “[t]he nonmoving party must establish 

a trial-worthy issue,” the court must view the evidence in the light most favorable to the 

nonmoving party. Serrano-Cruz v. DFI Puerto Rico, Inc., 109 F.3d 23, 25 (1st Cir. 1997) 

(quoting LeBlanc v. Great American Ins. Co., 6 F.3d 836, 842 (1st Cir. 1993)). 

II. The District Court for the District of New Union Did Not Have Jurisdiction Over 

CHAWN’s Unreasonable Delay Claim Because the Rule Sought Is Reviewable 

Exclusively in the D.C. Circuit under CAA § 307(b). 

 

This Court raises sua sponte a jurisdictional issue. Specifically, the Court asks whether the 

U.S. District Court for the District of New Union had jurisdiction over CHAWN’s unreasonable 

delay claim, even though the rule sought would be a rule of nationwide applicability. “When a 

requirement goes to subject-matter jurisdiction, courts are obligated to consider sua sponte issues 

that the parties have disclaimed or have not presented.” Gonzalez, 565 U.S. at 141. 

As an initial matter, the district court below characterized CAA § 307(b) as a venue 

requirement, rather than a jurisdictional provision. (R. 12). Section 307(b) “can be read as 

prescribing the choice among circuits and not the power of a particular federal circuit court to 

hear a claim. This reading is supported by the provision's reference to where a petitioner may 

‘file,’ and by its unequivocal characterization in the legislative history as a venue provision.” 

Texas Mun. Power Agency v. EPA, 89 F.3d 858, 867 (D.C. Cir. 1996) (citing H.R. Rep. No. 294, 

95th Cong., 1st Sess. 323-24 (1977)); see also New York v. EPA, 133 F.3d 987, 990 (7th Cir. 
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1997) (“Provisions specifying where a suit shall be filed, as distinct from specifying what kind of 

court or other tribunal it shall be filed in, are generally considered to be specifying venue rather 

than jurisdiction.”). But see Harrison v. PPG Industries, 446 U.S. 578, 593 (1980) 

(characterizing CAA § 307(b) as a “conferral of jurisdiction upon the courts of appeals . . . .”); 

Dalton Trucking Inc. v. EPA, 808 F.3d 875, 879 (D.C. Cir. 2015) (characterizing CAA § 307(b) 

as a dual venue and jurisdictional provision).  

This Court, however, need not decide whether CAA § 307(b) determines venue or 

jurisdiction because plaintiffs brought this unreasonable delay claim under CAA § 304(a), which 

is a jurisdictional provision. “A rule is jurisdictional ‘[i]f the Legislature clearly states that a 

threshold limitation on a statute's scope shall count as jurisdictional.’” Gonzalez, 565 U.S. at 

141-42 (quoting Arbaugh v. Y & H Corp., 546 U.S. 500, 515 (2006)). Congress stated that 

limitation in CAA § 304(a) quite clearly: “[t]he district courts of the United States shall have 

jurisdiction to compel. . . . agency action unreasonably delayed.” 42 U.S.C. § 7604(a). As 

discussed in more detail below, CAA § 304 then references CAA § 307 to determine which 

district court has jurisdiction over a given unreasonable delay claim. Therefore, because CAA § 

304(a) is a jurisdictional provision and not a venue provision, this issue is properly before the 

Court at this stage. 

Turning to the substance of the issue, after EPA’s 2009 Endangerment Finding, CHAWN 

petitioned EPA to list GHGs as criteria pollutants under CAA § 108. (R. 5). Nearly ten years 

later CHAWN filed suit in the U.S. District Court for the District of New Union against EPA 

pursuant to the Act’s citizen suit provision, CAA § 304(a), for unreasonable delay in designating 

GHGs as a criteria pollutant and requested an order from that court directing EPA to publish a 

new list of criteria pollutants that includes GHGs. Id. Section 304(a) allows any person to 
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commence a civil action “to compel . . . agency action unreasonably delayed” and vests 

jurisdiction over such actions with “the district courts of the United States.” 42 U.S.C. § 7604(a). 

However, “an action to compel agency action referred to in section 7607(b) of this title which is 

unreasonably delayed may only be filed in a United States District Court within the circuit in 

which such action would be reviewable under section 7607(b) of this title.” Id. Section 307(b) 

grants jurisdiction to the U.S. Circuit Court of Appeals over a petition “for review of action of 

the Administrator in promulgating any national primary or secondary ambient air quality 

standard . . . or any other nationally applicable regulations.” Id. § 7607(b). In reading sections 

304(a) and 307(b) together, if the agency action which CHAWN claims is unreasonably delayed 

is an action to promulgate a National Ambient Air Quality Standard or any other nationally 

applicable regulation, then jurisdiction is proper exclusively in the U.S. District Court for the 

District of Columbia. Such is the case here, regardless of whether CHAWN’s unreasonable delay 

claim is valid on the merits. 

The district court recognized this position when it found that, “[a]lthough the plaintiff styled 

its action as one to enforce a non-discretionary duty, this Court finds the allegations of the 

complaint sufficiently broad to encompass relief for an unreasonable delay.” (R. 12). The U.S. 

District Court for the District of Columbia has also ruled on this matter, finding “that section 

304(a) of the Clean Air Act affords plaintiffs a remedy in court for their claim that the EPA 

engaged in unreasonable delay in responding to [a] petition calling for action under that statute.” 

Env’t Integrity Project v. EPA, 160 F. Supp. 3d 50, 62 (D.D.C. 2015); see also Humane Society 

of the United States v. McCarthy, 209 F. Supp. 3d 280, 287 (D.D.C. 2016) (same). But see Sierra 

Club, 828 F.2d at 791–92 (holding, before the passage of the 1990 Clean Air Act Amendments, 

that the D.C. Circuit had exclusive jurisdiction over discretionary actions unreasonably delayed).  
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Finally, as the Environmental Integrity Project court notes, the legislative history to the 1990 

Clean Air Act Amendments also supports this interpretation: “unreasonable delay jurisdiction is 

designed to allow the courts to compel the Agency to respond to a petition for rulemaking or 

other request for Agency action if the Agency has made no response within a reasonable time 

after the request has been presented to it.” 136 Cong. Rec. E3670-01, 1990 WL 206958. The 

Conference Report also notes that “[a] suit alleging unreasonable delay by the Administrator in 

responding to such a petition could therefore be heard only by a district court within the circuit 

of the court of appeals that could review the Administrator's response to the petition for 

rulemaking.” Id. 

That circuit is the D.C. Circuit. The petition for rulemaking here concerns the listing of a 

criteria pollutant. Although the listing of a criteria pollutant is not explicitly named in the Clean 

Air Act’s judicial review provision, petitions for review in promulgating national primary or 

secondary ambient air quality standards must be filed in the D.C. Circuit. 42 U.S.C. § 

7607(b)(1). To establish a NAAQS, the EPA must publish a list of criteria air pollutants. Id. § 

7408(a). However, for criteria pollutants named after 1970, “the Administrator shall publish, 

simultaneously with the issuance of such criteria and information, proposed national primary and 

secondary ambient air quality standards for any such pollutant.” Id. § 7409(a)(2). These 

provisions must be read together. Post-1970, the promulgation of NAAQS necessarily includes 

the listing of criteria pollutants. Therefore, under CAA § 307(b), only the D.C. Circuit has 

jurisdiction over a petition for review of the Administrator’s decision to designate an air 

pollutant a criteria pollutant because it is a necessary step in the promulgation of a national 

ambient air quality standard under CAA § 109(a). Alternatively, as the court below noted, the 

designation of a criteria pollutant would certainly be considered a “nationally applicable 
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regulation[]” and the D.C. Circuit would still have jurisdiction. The Clean Air Act requires EPA 

to promulgate national ambient air quality standards for criteria pollutants; states then use those 

standards to develop localized implementation plans. Id. §§ 7408-7410; see also Dalton Trucking 

Inc., 808 F.3d at 880-81; NRDC v. Thomas, 838 F.2d 1224, 1249 (D.C. Cir. 1988). 

Thus, because the D.C. Circuit has sole jurisdiction to review the petitioned-for rule in this 

matter, the District for the District of Columbia is the only court with jurisdiction over an 

unreasonable delay claim on the petition according to CAA § 304(a). 

III. The 2009 Endangerment Finding is Valid With Respect to Public Welfare 

Because Congress Requires EPA to Consider Climate Impacts when 

Determining Public Welfare and the Climate Impacts of Greenhouse Gases 

Endanger Public Welfare. 

 

Greenhouse gases are an “air pollutant” and therefore subject to regulation under the Clean 

Air Act. Massachusetts v. EPA, 549 U.S. 497, 532 (2007). Under the Clean Air Act, “EPA can 

avoid taking further action only if it determines that greenhouse gases do not contribute to 

climate change or if it provides some reasonable explanation as to why it cannot or will not 

exercise its discretion to determine whether they do.” Coalition for Responsible Regulation, Inc. 

v. EPA, 684 F.3d 102, 114 (D.C. Cir. 2012) (quoting Massachusetts, 549 U.S. at 533). At the 

Court’s direction, the EPA set out to answer “whether sufficient information exists to make an 

endangerment finding[.]” Massachusetts, 549 U.S. at 534. Following this determination, the 

Obama Administration’s EPA produced the 2009 Endangerment Finding, which characterized 

GHGs as a single air pollutant. (R. 6). The EPA at this time also found that the emissions of 

GHGs “may present an endangerment to both public health and public welfare.” Endangerment 

Finding, 74 Fed. Reg. at 66,497 (Dec. 15, 2009) (emphasis added). The Endangerment Finding 

demonstrates the climate-related harms off GHG pollution and EPA subsequently instituted 

specific regulations in an effort to combat issues related to climate change. See Prevention of 
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Significant Deterioration and Title V Greenhouse Gas Tailoring Rule, 75 Fed. Reg. 31,514, 

31,550 (June 3, 2010); Standards of Performance for Greenhouse Gas Emissions from New, 

Modified, and Reconstructed Stationary Sources: Electric Utility Generating Units, 80 Fed. Reg. 

64,510 (Oct. 23, 2015); Carbon Pollution Emission Guidelines for Existing Sources: Electric 

Utility Generating Units, 80 Fed. Reg. 64,662 (Oct. 23, 2015). 

Turning to this case, the U.S. District Court for the District of New Union properly found the 

2009 Endangerment Finding to be valid with respect to public welfare because (1) Congress 

requires the EPA to consider an air pollutant’s climate impacts in the agency’s public welfare 

analysis and (2) GHG pollution does, in fact, endanger public welfare through its impact on 

climate. The district court correctly pointed out that Congress specifically included “climate” 

within the scope of the definition of “welfare” in the Clean Air Act. 42 U.S.C. § 7602(h). “All 

language referring to effects on welfare includes, but is not limited to, effects on . . . climate. . . 

.” Id.  The plain meaning of the definition clearly indicates Congress intended that “welfare” 

encompasses climate effects. The Endangerment Finding specifically determined that GHG 

pollution could endanger the public welfare by impacting sea level, water sources, agriculture 

and forestry, energy and infrastructure, and ecosystems.  See Endangerment Finding Fact Sheet, 

Public Welfare, EPA. The statutory definition of welfare directly contemplates these harms: 

“welfare includes . . . damage to and deterioration of property, and hazards to transportation, as 

well as effects on economic values and on personal comfort and well-being . . . .” 42 U.S.C. § 

7602(h).  

For these reasons, this Court should uphold the district court’s finding that the 2009 

Endangerment Finding is valid with respect to public welfare. 

IV. The 2009 Endangerment Finding is Not Valid With Respect to Public Health 

Because the Record Does Not Demonstrate Direct Health Impacts Relating to 



 13 

Primary Ambient Air Quality Standards and a Causation Showing Has Not 

Been Made. 

 

EPA determined that the scope of possible danger to public health was related to changes in 

temperature, air quality, extreme weather events, and impacts related to climate-sensitive 

diseases and aeroallergens, as well as vulnerable populations and environmental justice. See 

Endangerment Finding Fact Sheet, Health Effects, EPA. These harms can be characterized as 

secondary impacts of GHG pollution, as opposed to the primary impacts that result from direct 

exposure to GHGs. (R. 10). As a result, the U.S. District Court for the District of New Union 

properly found the 2009 Endangerment Finding to be invalid with respect to public health 

because Congress saw the secondary climate impacts of air pollution as solely a matter of public 

welfare, and not public health. However, the district court incorrectly determined that EPA’s 

position on this matter is not entitled to deference.  

A. EPA’s Statutory Interpretation Is Entitled to Deference 

The district court determined that EPA’s interpretation was not entitled to deference because 

it was raised during “this litigation and never subjected to notice and comment rulemaking.” (R. 

10). The EPA respectfully disagrees because the district court’s reliance on Mead Corp. is 

misplaced. Notice and comment rulemaking is not a requirement for deference. U.S. v. Mead 

Corp., 533 U.S. 218, 231 (2001) (“[A]s significant as notice-and-comment is in pointing to 

Chevron authority, the want of that procedure here does not decide the case, for we have 

sometimes found reasons for Chevron deference even when no such administrative formality was 

required and none was afforded.”). Here, EPA’s construction of the Clean Air Act is entitled to 

Chevron deference because the Act is silent as to what EPA must consider when evaluating 

public health impacts and EPA’s interpretation is reasonable. Alternatively, if this Court 
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determines the agency is not entitled to Chevron deference, EPA is still entitled to Skidmore 

deference. 

In applying the Chevron two-step analysis, this Court must determine whether Congress 

expressed a particular intent within the statute, and if Congressional intent is clear and 

unambiguous, the analysis is complete. See Chevron, U.S.A. Inc. v. Natural Resources Defense 

Council, Inc., 467 U.S. 837, 842-43 (1984). However, where the intent is ambiguous, then the 

court determines whether the agency’s interpretation is reasonable and, if so, defers to it. Id. at 

843. The term “public health” is not defined in the Clean Air Act. EPA acknowledged the public 

health definitional ambiguity in the 2009 Endangerment Finding, noting the ambiguity is not 

solved through CAA Section 302(h), nor through legislative history. EPA stated: 

In this context, EPA is interpreting the endangerment provision in CAA section 

202(a) as meaning that the effects on peoples’ health from changes to climate can 

and should be included in EPA’s evaluation of whether the air pollution at issue 

endangers public health. EPA is not deciding whether these health effects also 

could or should be considered in evaluating endangerment to public welfare. 

 

Endangerment Finding, 74 Fed. Reg. at 66,527 (Dec. 15, 2009). The Endangerment Finding only 

considers health impacts in framing an analysis for possible public health implications. Given 

this ambiguity, EPA’s interpretation that only an air pollutant’s direct health impacts are 

considered when evaluating public health is reasonable. See, infra, Part IV.B. Finally, EPA notes 

that CHAWN has made no showing of health impacts as a result of direct exposure to GHGs. 

Should the Court determine EPA is not entitled to Chevron deference, the Court should find 

that EPA’s interpretation is entitled to Skidmore deference. Deference to EPA’s interpretation 

“depend[s] upon the thoroughness evident in its consideration, the validity of its reasoning, its 

consistency with earlier and later pronouncements, and all those factors which give it power to 

persuade, if lacking power to control.” Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944) (“We 
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consider that the rulings, interpretations and opinions of the Administrator under this Act, while 

not controlling upon the courts by reason of their authority, do constitute a body of experience 

and informed judgment to which courts and litigants may properly resort for guidance.”). The 

reasons set forth below should persuade this Court to adopt EPA’s interpretation. 

B. The Structure of the Clean Air Act Demonstrates that the Climate Effects of GHGs 

Should Not Be Considered When Evaluating Public Health.  

 

Even if EPA’s interpretation here is not entitled to deference, it is still the correct 

interpretation. The 2009 Endangerment Finding “relies entirely on the consequential health 

harms resulting from climate change,” (R. 10), and, as a result, the district court correctly 

determined the Endangerment Finding is invalid with respect to public health. The structure of 

the Clean Air Act demonstrates that EPA should only consider the primary, or direct, health 

impacts that result from exposure to air with ambient concentrations of air pollutants. This 

standard differs from the more expansive consideration of an air pollutant’s effect on public 

welfare. Under the Clean Air Act, “[n]ational primary ambient air quality standards . . . shall be 

ambient air quality standards the attainment and maintenance of which . . . are requisite to 

protect the public health.” 42 U.S.C. § 7409(b)(1). This standard differs from the national 

secondary ambient air quality standard, which “is requisite to protect the public welfare from any 

known or anticipated adverse effects associated with the presence of such air pollutant in the 

ambient air.” Id. § 7409(b)(2). As the district court correctly noted, this distinction is also 

reflected in the attainment dates the Act sets for nonattainment areas. Generally, “[t]he 

attainment date for an area designated nonattainment with respect to a national primary ambient 

air quality standard shall be . . . no later than 5 years from the date such area was designated 

nonattainment . . . .” Id. § 7502(a)(2)(A). In contrast, “[t]he attainment date for an area 

designated nonattainment with respect to a secondary national ambient air quality standard shall 
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be the date by which attainment can be achieved as expeditiously as practicable after the date 

such area was designated nonattainment . . . .” Id. § 7502(a)(2)(B). And, although the Act does 

not define the term “health,” it does define the term “welfare,” as noted above. Congress 

expressly included such secondary impacts of air pollution, including climate impacts, in that 

definition. To also consider those secondary impacts when determining the NAAQS requisite to 

protect public health would render not only the definition of welfare, but also the entire national 

secondary ambient air quality scheme, surplusage.  

The interpretation EPA offers here is reasonable, especially in light of the fact that the 

Endangerment Finding with respect to public health is predominantly concerned with the 

relationships of greenhouse gas harm and climate change, rather than solely about health impacts 

from ambient air.  

C. The Record Does Not Demonstrate a Causal Relationship between GHGs in the Ambient 

Air and Direct Health Impacts 

 

Neither the 2009 Endangerment Finding nor CHAWN demonstrates a specific causal 

connection between respiration of or direct exposure to GHGs and harm to human health. The 

record does not point to specific health impacts experienced by individuals directly caused by 

GHGs. Rather, CHAWN secured standing in this matter by demonstrating that individual 

members in its organization were affected by sea level rise and that young adults’ “future lives 

are endangered.” (R. 5-6). Should this Court accept that CHAWN does, in fact, have standing to 

assert this claim, the Court should also scrutinize why an entity concerned with public health is 

unable to put forth members adversely impacted by the direct health effects of GHGs. Cf. Comer 

v. Murphy Oil USA, Inc., 839 F. Supp. 2d 849, 861-62 (S.D. Miss. 2012) (noting that the 

Supreme Court has not held private citizens have standing to assert global warming claims, and 
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that plaintiffs must show defendants’ emissions caused or contributed to specific damages 

suffered). 

The Coalition for Responsible Regulation, Inc. court also noted specifically that part of the 

CAA §202(a)(1) analysis requires a causation showing. Coalition for Responsible Regulation, 

Inc., at 117 (“. . . § 202(a)(1) requires EPA to [determine] whether particular ‘air pollution’— 

here, greenhouse gases—'may reasonably be anticipated to endanger public health or welfare,’ 

and whether motor-vehicle emissions ‘cause, or contribute to’ that endangerment.”). In this case, 

CHAWN fails to adequately demonstrate evidence that GHGs are the actual cause of the harm 

alleged. Instead, CHAWN relies on “the second order climate change impacts of modified 

atmospheric conditions.” (R. 4).   

D. Insurmountable Regulatory Consequences Would Follow From Designation of 

Greenhouse Gases As a Criteria Air Pollutant. 

 

EPA is mindful of the fact that triggering regulation alone is not a rationale in determining 

the outcome of an endangerment finding. See Coalition for Responsible Regulation, 684 F.3d at 

119 (“The plain language of §202(a)(1) of that Act does not leave room for EPA to consider as 

part of the endangerment inquiry the stationary-source regulation triggered by an endangerment 

finding, even if the degree of regulation triggered might at a later stage be characterized as 

‘absurd.’”). However, notwithstanding the fact that this matter involves a “determination of 

nationwide scope,” where it may only be filed in the D.C. Circuit, see 42 U.S.C. § 7607(b), this 

Court must consider the magnitude of the consequences in enforcement of greenhouse cases as a 

criteria pollutant with respect to public health. A determination validating “public health” in this 

matter would trigger regulation under the primary NAAQS, which establishes a level requisite 

for air quality standards in order to protect public health. Such regulation automatically triggers a 

requirement of State Implementation Plans and regulatory emissions, as well as penalties for 
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non-compliance. The automatic requirements that would follow from this Court’s determination 

validating the endangerment finding with respect to public health would be enormously 

burdensome from an administrative standpoint and EPA arguably lacks the infrastructure to 

accommodate this burden. 

V. EPA Does Not Have a Non-Discretionary Duty to List GHGs as a Criteria 

Pollutant Because the Clean Air Act Does Not Establish a Clear Duty For EPA 

to Do so. 

 

Even if this Court determines that the 2009 Endangerment finding is valid with respect to 

public health, EPA still does not have a non-discretionary duty to list GHGs as a criteria 

pollutant. Citizens may use the federal judicial system to compel EPA to comply with statutory 

obligations under citizen-suit provisions only for non-discretionary duties. 42 U.S.C. § 7604(a); 

see also Sierra Club, 828 F.2d at 791. This provision provides district courts with limited but 

exclusive jurisdiction to order the Administrator to perform non-discretionary duties. Env’t Def. 

v. Leavitt, 329 F. Supp. 2d 55, 63 (D.D.C. 2004). A citizen suit action under CAA § 304 to 

compel EPA action is limited to “clear-cut . . . defaults by the Administrator.” NRDC v. Train, 

510 F.2d 692, 700 (D.C. Cir. 1975); see also NRDC v. EPA, 512 F.2d 1351, 1355 (D.C. Cir. 

1975) (describing legislative history of CAA § 304). Such defaults can only arise where there is 

an “unequivocal statutory duty to act.” Sierra Club, 828 F.2d at 793. “[C]lear duties to act” may 

exist where provisions of a statute “require an agency to take specific action when certain 

preconditions have been met.” Id. Where an alleged duty is not plainly set and, instead, requires 

statutory interpretation, there is no basis to compel agency action. See Power v. Barnhart, 292 

F.3d 781, 786 (D.C. Cir. 2002) (denying mandamus relief in part because the Social Security Act 

did not establish a clear duty). The privilege to receive this type of relief from the courts, 
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therefore, is not extended to duties that fall under discretionary acts of the Administrator. Zook v. 

McCarthy, 52 F. Supp. 3d 69, 72 (D.D.C. 2014).  

Turning to this case, the U.S. District Court for the District of New Union improperly 

concluded that EPA has a non-discretionary duty to list GHGs as a criteria pollutant under CAA 

§ 108(a)(1). CHAWN argues that the use of the word “shall” in CAA § 108(a) creates a 

mandatory duty to regulate GHGs as criteria pollutants once EPA has made findings that a 

pollutant endangers public health or welfare and is emitted from numerous diverse stationary or 

mobile sources. (R. 13). CHAWN further claims that the legislative history of the Act establishes 

this mandatory duty, even when the statute’s plain language does not. This interpretation cannot 

establish the required non-discretionary duty needed here. The Second Circuit has explicitly 

refrained from inferring a mandatory duty from the structure of the Clean Air Act. Sierra Club, 

828 F.2d at 791. This Court recognized that Congress did not intend to deprive agencies of 

discretion, particularly where the agency is faced with “competing demands [upon the agency's] 

time and resources.” Id. EPA agrees that if and when the Administrator concludes that a 

pollutant meets all three prerequisites stated in CAA § 108(a), the statute then imposes a duty to 

list. However, before that can happen, first, GHG emissions, under the judgment of the 

Administrator, must cause or contribute to air pollution which may reasonably be anticipated to 

endanger public health or welfare; second, the presence of those emissions in the ambient air 

must result from numerous or diverse mobile or stationary sources; and third, the Administrator 

must plan to issue air quality criteria. Id. Presently, GHGs do not meet those prerequisites. In the 

district court, CHAWN asserted that, having made an endangerment finding, EPA had a non-

discretionary duty to list GHGs as a criteria pollutant. (R. 5). They claim that these GHGs have 

negative health effects on public health and welfare. They also claim that, in creating the finding, 
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EPA recognized this endangerment to public health and welfare, but still has not listed GHGs as 

criteria pollutants under CAA § 108. In essence, CHAWN claims that through the issuance of the 

Endangerment Finding, the Act imposes a mandatory duty on EPA to make listing decisions 

under CAA § 108. 

Although the present issue differs from Sierra Club v. Thomas, which asked whether a date-

certain deadline existed, and not whether the duty to list is mandatory, Thomas’s reasoning still 

applies. The remedies the CAA provides to force agency action do not allow the appellee, or the 

Court, to create or mandate the agency’s agenda. The Court exists to ensure the agency 

implements only that law which Congress has already put in place. EPA made “the formal 

finding of endangerment under CAA § 202.” (R. 6). But “[t]itle II [does] not compel EPA to 

regulate in any way that would be ‘extreme,’ ‘counterintuitive,’ or contrary to ‘common sense.’ 

At most, it would require EPA to take the modest step of adding greenhouse-gas standards to the 

roster of new-motor-vehicle emission regulations.” Utility Air Regulatory Group v. EPA, 537 

U.S. 302, 318-19 (2014) (quoting Massachusetts, 548 U.S. at 531). Because Congress has not 

established priorities with a “clear-cut” command in the text of the statute, this Court should not 

assume that Congress has smoke-signaled those priorities in ambiguous references through the 

Act's statutory construction. “Congress,” the Supreme Court has held, “does not alter the 

fundamental details of a regulatory scheme in vague terms or ancillary provisions— it does not, 

one might say, hide elephants in mouseholes.” Whitman v. American Trucking Assns., 532 U.S. 

457, 468 (2001) (Scalia, J.). Rather, this Court should recognize that Congress acknowledges 

EPA’s ability to prioritize its own work in furtherance of the Act.  

The district court below compared EPA’s arguments to those made in NRDC v. Train. (R. 

14). However, the court failed to recognize that the Second Circuit in Train also held that 
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Congress limited CAA § 304 to those “clear-cut” defaults by the Administrator in order to 

“lessen the disruption of the Act's complex administrative processes.” Id. The court also failed to 

recognize that the holding in Train was much narrower than simply an inference of mandatory 

duty from the structure of CAA § 108. The question in Train asked whether the listing 

prerequisites in CAA § 108(a)(1)(C) applied to all pollutants or just the initial list provided by 

Congress. Id. at 324. There, the court concluded that once all the other preconditions of CAA § 

108 had been met, only then was EPA mandated to list that pollutant. Id. at 328. What the 

Second Circuit did not do was impose a general duty to list all air pollutants as criteria pollutants, 

especially when all the requirements under CAA § 108(a) have not been met. The Ninth Circuit 

similarly demands a duty be “readily ascertainable from the statute,” to support a CAA § 304 

claim. WildEarth Guardians v. McCarthy, 772 F.3d 1179, 1182 (9th Cir. 2014). Where a statute 

is ambiguous, a plaintiff must prove more than just a “plausible” argument that a mandatory duty 

exists. Id. at 1181. Rather, the court must be able to identify “a specific, unequivocal command 

from the text of the statute using traditional tools of statutory interpretation.” Id. at 1182 (quoting 

Our Children's Earth Found. v. EPA, 527 F.3d 842, 851 (9th Cir. 2008)). No such command 

exists here. 

Although EPA does acknowledge that GHGs are hazardous to public welfare, the agency 

resolutely maintains that it has made no final determination as to the degree of risk to public 

health. See, supra, Parts III-IV. Furthermore, EPA asserts that the nondiscretionary duty to list a 

specific pollutant does not exist unless and until EPA makes a policy determination as to that 

pollutant. In the case of GHGs, this would require a policy determination for each individual 

greenhouse gas enumerated in the Endangerment Finding. This policy determination would 

require further investigation for both public health and welfare. Pending that, EPA asserts that 
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knowledge—or even acknowledgement—of a pollutant's adverse effects does not constitute the 

endangerment determination necessary to trigger the duty to list. See Env’t Def. Fund v. Thomas, 

870 F.2d 892, 899 (2d Cir. 1989). EPA maintains that this duty is discretionary and does not 

itself impose any requirements on the administration, industry, or other entities.  

In conclusion, it is not the role of the courts to set EPA’s priorities, nor is it to make 

decisions regarding public health and welfare. The Administrator must be given the latitude to 

develop an administrative record, consider all relevant facts, and make judgments through the 

discretion granted by the Act. 

VI. EPA Did Not Unreasonably Delay in Taking Action on Listing GHGs as Criteria 

Pollutants because There Was No Deadline for Action and because, under a 

TRAC Analysis, this Delay Is Reasonable Here. 

 

       Even if this Court determines that EPA has a non-discretionary duty to list GHGs as a 

criteria pollutant, EPA has not unreasonably delayed in making that determination. To present an 

unreasonable delay claim, CHAWN must have made allegations sufficient to establish two 

premises: first, that the Act establishes a duty for EPA that is not discretionary; and second, that 

EPA has unreasonably delayed in carrying out that duty. See In re Core Commc’ns, Inc., 531 

F.3d at 855; see also S. Rep. 101-228 at 375 (1989), reprinted in 1990 U.S.C.C.A.N. 3385, 3758 

(noting that in unreasonable delay cases, EPA might dispute “both the claim of unreasonable 

delay and the existence of any duty to proceed”). In order to impose an unambiguous, non-

discretionary duty to an agency, a duty of timeliness must “categorically mandate” that all 

specified action be taken by a specified date. Sierra Club, 828 F.2d at 788. Before 1990 CAA § 

304 required deadline-based claims regarding non-discretionary duty to be heard in district 

courts. In 1990, as the district court correctly emphasized, Congress amended CAA § 304 to 

clarify that claims of unreasonable delay to perform a mandatory duty should be brought to 
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district court. (R. 12). See 42 U.S.C. § 7604(a); Pub. L. 101-549, § 707(f), 104 Stat. 2399, 2683 

(1990); see also S. Rep. 101-228 at 374 (“The amendment will clarify that such review is 

available, and will assign it to the federal district courts, in keeping with the general principle 

that those courts are better suited to address claims of agency inaction.”). In circumstances where 

a duty of timeliness is imposed, the only question a court must answer is whether the agency 

failed to comply with the imposed deadline. Sierra Club, 828 F.2d at 788. Where there is no 

date-certain deadline imposed for a specified action and an agency does not have a clear-cut, 

non-discretionary duty to act under CAA § 304(a)(2), then that agency has “latitude as to the 

manner, timing, content, and coordination of its regulations . . . .” WildEarth Guardians v. 

Jackson, 885 F. Supp. 2d 1112, 1116 (D.N.M. 2012) (quoting Massachusetts, 549 U.S. at 533). 

       When an agency has delayed, but does not have to act by any statutorily imposed deadline, 

courts are more deferential to the agency’s priorities and are less willing to compel an agency to 

take action. See id. If there are extended delays, courts are authorized to compel an agency to 

take action. Telecomm. Research & Action Ctr. v. F.C.C. (“TRAC”), 750 F.2d 70 (D.C. Cir. 

1984). To determine whether a delay is reasonable, courts analyze the following factors: (1) the 

reasonableness of how long it takes the agency to make a decision; (2) whether Congress has 

established any indication for how quickly the agency should proceed; (3) whether a danger to 

human health is implicated by the delay; (4) the agency’s competing priorities; (5) the interests 

prejudiced by the delay; and (6) whether the agency has treated the complaining party disparately 

from others. Id. at 80. 

      When conducting a TRAC analysis, courts have emphasized that the test is conducted on a 

case-by-case basis. PCHRG v. FDA,740 F.2d 21, 34 (D.C. Cir. 1984). Although the lower court 

is correct that delays of over eight to ten years are usually considered unreasonable, (see R. 13), 
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the time it takes an agency to act is only one piece of the puzzle. For example, when the D.C. 

Circuit held a seven-year delay was unreasonable, the court also considered that the delay 

followed an interim rule already in place and determined a three-year delay, at most, would be 

reasonable in that circumstance. In Re Core Commc’ns, Inc., at 858. When a court held that an 

eight-year delay was unreasonable, EPA could not offer a concrete timetable for the regulation of 

only a single chemical element (lead) and had not finalized a previously granted rulemaking 

petition by environmental groups, as required for petition for writ of mandamus. In re A Cmty. 

Voice v. U.S. E.P.A., 878 F.3d 779 (9th Cir. 2017). When EPA had delayed in creating a data 

network plan, missed multiple deadlines, created only a proposed ruling, provided incomplete 

responses, ultimately failed to create a rule without just cause, and took eight years to complete 

those proceedings, the Ninth Circuit held that the “rule of reason” sided against EPA. In re 

Pesticide Action Network N. Am., Inc., 798 F.3d 809 (9th Cir. 2015). 

         Turning to this case, the U.S. District Court for the District of New Union properly found 

that a date-certain deadline is an essential element of a pure non-discretionary duty under CAA § 

304(a)(2), as argued above. (R. 11). However, they improperly found that EPA had unreasonably 

delayed in listing GHGs as criterial pollutants. (R. 13). The district court errs in its application of 

the TRAC factors and, effectively, holds that delays of over ten years are per se unreasonable. 

(R. 13) (citing, In Re Core Commc’ns, Inc., 531 F.3d 849 (D.C. Cir. 2008) (seven- year delay 

unreasonable); In re Pesticide Action Network N. Am., Inc., 798 F.3d 809 (9th Cir. 2015); In re A 

Cmty. Voice v. U.S. E.P.A., 878 F.3d 779 (9th Cir. 2017) (eight year delay unreasonable)). 

The district court determined that despite a lack of a “date-certain” deadline for EPA, the court 

still had jurisdiction to grant appellee relief for an unreasonable delay. (R. 11.) EPA respectfully 

disagrees. The district court relies on TRAC factors to determine whether EPA unreasonably 
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delayed, but did not acknowledge the sheer amount of scientific research, administrative policy 

acknowledgements, and time required to react to the Endangerment Finding. (R. 13). Ignoring 

the “thorny policy and scientific issues” raised by EPA, the district court was similarly 

unconvinced with EPA’s demonstrated competing priority of reducing regulatory burdens on 

business and economic activity. (R. 12). 

        By ignoring the statutory requirement to promulgate the NAAQS that must accompany the 

listing of criteria pollutants, see 42 U.S.C. § 7409(a)(2), and instead imposing an arbitrary time 

stamp from prior, distinguishable precedent, the district court overlooked the first TRAC factor. 

Administratively, it is not reasonable to expect EPA to be able to promulgate comprehensive 

regulations combatting climate change by listing GHGs as criteria pollutants, as CHAWN 

requests. If EPA classifies GHGs as a criteria pollutant, the agency then must promulgate 

primary and secondary NAAQS. Primary NAAQS must be set at a level sufficient, with “an 

adequate margin of safety,” to protect the public health. Id. § 7409(b)(1). Secondary NAAQS 

must be set at a level “to protect the public welfare from any known or anticipated adverse 

effects associated with the presence of such pollutants in the ambient air.” Id. § 7409(b)(2). See, 

supra, Parts III-IV. These NAAQS would be expressed either as the least acceptable 

concentration over a specific time period or as acceptable mass per volume of air. NAAQS 

Table, EPA (last updated Dec. 20, 2016). Then, the EPA would delegate authority to the states to 

enforce these standards and require states to create SIPs. The statutory scheme provided by 

Congress creates a practical issue with regulating GHGs, specifically, in the way CHAWN has 

proposed. The adverse impacts of GHGs to health and welfare are not as easily determined as 

other criteria pollutants regulated under the CAA. Therefore, if EPA were to address GHGs 

through the NAAQS program, EPA would have to carve out a new way to create the standards 
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by describing gaseous volume of carbon dioxide emissions into the atmosphere, and not as the 

least acceptable concentration over a specific time of a single pollutant. There is no way that 

EPA could create a statutorily compliant primary or secondary NAAQS to regulate GHGs in the 

time appellee demands. 

       Turning to the next factor considered by the court, EPA presented the many competing 

interests the Agency is tasked with, in addition to GHG classification. (R. 12). The district court 

was not persuaded, holding that despite these competing interests, the delay was still 

unreasonable. This, even though the court completely failed to analyze EPA’s legally binding 

requirement to reduce the “regulatory burdens on business and economic activity.” (R. 13); see 

also Reducing Regulation and Controlling Regulatory Costs, Exec. Order 13771, 82 Fed. Reg. 

9,339 (Feb. 3, 2017). This executive order instructs EPA to be “prudent and financially 

responsible in the expenditure of funds form [] public and private sources . . . it is important that 

for every one new regulation issued, at least two prior regulations be identified for elimination 

and the cost of planned regulations be prudently managed and controlled through the budgeting 

process.” Id. The above stated impracticality of regulating GHGs and the very real mandate from 

the Executive Branch clearly show that the delay in performance by EPA is reasonable. 

      The district court also highlighted its concern surrounding GHGs and the third factor of the 

TRAC analysis. (R. 13). EPA asserts that while GHGs may be deemed hazardous to public 

welfare, and the agency has engaged in many regulatory and enforcement proceedings on this 

matter as a result, the agency has yet to make a final determination as to the degree of risk to 

public health. See, supra, Part III-IV. 

       In sum, by first looking to the lack of a deadline attached to the action and, second, by 

weighing the reasonableness of how long it takes EPA to make a decision, the lack of substantial 
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support and reasoning regarding human health, and, finally, the competing interests and priorities 

EPA is tasked with under the TRAC factors; EPA’s lack of action is reasonable. 

 

CONCLUSION 

For the reasons stated above, EPA respectfully requests the Court dismiss this case for lack 

of jurisdiction. In the alternative, this Court should hold the 2009 Endangerment Finding is valid 

with respect to public welfare, but not valid with respect to public health. As a result, EPA does 

not have a non-discretionary duty to list GHGs as criteria pollutants, but, even if this Court 

determines the agency does have such a duty, the agency’s delay in responding to appellee’s 

petition is not unreasonable. 

 

 


