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JURISDICTIONAL STATEMENT 

 

This case is an appeal on a motion for summary judgment from the United States District 

Court for the District of New Union. This court has jurisdiction pursuant to 42 U.S.C.S. § 7607. 

These appeals also seek review of the 2009 Endangerment Finding promulgated by the 

Environmental Protection Agency under the Clean Air Act. 74 FR 66496. 

 

STATEMENT OF THE ISSUES PRESENTED 

 

1. Under the Clean Air Act § 304(a), does the district have jurisdiction over CHAWN’s 

unreasonable delay claim where the rule sought is one of national applicability under 

Clean Air Act § 307(b).  

2. Under 42 U.S.C. § 7602, is the Endangerment Finding invalid when the Environmental 

Protection Agency failed to identify any direct public health effects that result from the 

emission of greenhouse gases? 

3. Under 42 U.S.C. § 7602, is the Endangerment Finding invalid when the application of the 

definition for “effects on welfare” with respect to emissions from greenhouse gases 

would cause an absurd result? 

4. Under the Clean Air Act § 108(a), does EPA’s refusal to add Greenhouse Gases as a 

criteria pollutant constitute as unreasonable delay when the delay has been ten-years. 

5. Under 42 U.S.C.S. § 7408, is the Environmental Protection Agency’s interpretation of the 

phrase “reasonably anticipated to endanger” worthy of Chevron Deference when the 

interpretation of the phrase is unreasonable? 

STATEMENT OF THE CASE 

 

Factual Background 
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Environmental groups filed a petition in 1999, known as the 202 petition, insisting EPA 

render a finding that greenhouse gas (“GHG”) emissions pose a danger to human health and the 

environment, and is a crucial factor in climate change and global warming under the Clean Air 

Act (“CAA”) § 202, 42 U.S.C. § 7521. Record (“R.”) at 6. The 202 petition requested EPA 

regulate automobile emissions because of the danger the emissions posed to public health and 

public welfare. Id. Though the 202 petition was denied on September 8, 2003, environmental 

groups succeeded in persuading the Court to consider the effects of greenhouse gases eight 

years after the initial petition was filed in Massachusetts v. EPA. Id. The Supreme Court in 

Massachusetts v. EPA, held that GHGs are air pollutants regulated under the CAA. Id. The Court 

instructed EPA to respond to the petition mandating EPA complete an Endangerment Finding 

addressing whether GHGs present an endangerment to public health or welfare as established 

under the CAA. Id. On December 15, 2009, EPA issued an Endangerment Finding under the 

CAA § 202 for GHGs. Id. The Endangerment Finding listed a group of six GHGs as a single air 

pollutant and found the group endangered both public health and public welfare from 

the emissions of numerous mobile sources. Id. at 6-7. More specifically, the Endangerment 

Finding found that greenhouse gases endanger public health by increasing the ozone pollution 

resulting in heat waves that increase the mortality rate for heat related deaths, increasing the 

prevalence of pathogens and allergens, among others. Id. at 7.  

Since the issuance of the Endangerment Finding EPA has embarked on several different 

regulatory actions seeking to limit greenhouse gas emissions. Id. EPA has established limits on 

GHG emissions for passenger vehicles and light trucks, adopted New source performance 

standards and best available control technology guidance which applies to major news sources of 

greenhouse gas pollutants, adopted the tailoring rule, and issued the Clean Power Plan (“CPP”). 
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Id. None of the subsequent actions taken by EPA have survived completely intact. Id. The 

tailoring rule was partially struck down by the United States Supreme Court in Util. Air 

Regulatory Grp. v. EPA. Id. In addition, the Trump administration embarked on several rollback 

regulatory actions repealing the CPP and relaxing the standards for new motor vehicles 

greenhouse gas emissions. Id. However, the Endangerment Finding has remained a proper and 

valid execution of EPA. Id. Environmental groups insist that EPA designate GHGs as criteria 

pollutants under CAA § 108, based on the 2009 Endangerment Finding. Id. If EPA were to list 

greenhouse gases as criteria pollutants, it would then be required to propose primary and 

secondary national air ambient quality standards for the pollutant designating the concentrations 

permissible in the ambient air for the air pollutants. Id. at 8. Consequently, each state would then 

need to submit a state implementation plan acknowledging how the state intends to achieve 

compliance with the national ambient air quality standard concentrations within no more than 10 

years. Id. Failure to meet this goal within 10 years can result in authority to regulate being 

transferred to EPA or the loss of federal highway funding. Id. 

Procedural Background 

 

On December 15, 2009, a coalition of environmental organizations, including Climate 

Health and Welfare Now (“CHAWN”), the plaintiff in this action, filed a petition demanding 

EPA list GHGs as a criteria pollutant under CAA § 108, 42 U.S.C. § 7408. Id. at 5. The petition 

asserted that EPA has a non-discretionary duty to list GHGs as criteria pollutants, because of the 

Endangerment Finding which found GHGs to endanger public health and welfare. Id. 

Due to EPA’s inaction and lack of response to the petition, CHAWN served EPA with a 

notice of CHAWN’s intent to sue on April 1, 2019. Id. CHAWN’s notice alleged that EPA failed 

to carry out its non-discretionary duty designating GHGs as criteria pollutants and that EPA has 
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unreasonably delayed in carrying out this duty. Id. EPA still did not respond or take any action to 

CHAWN’s notice. Id. On October 15, 2019, CHAWN timely commenced this suit in the United 

States District Court for the District of New Union. Id.  

In the motion for summary judgement, CHAWN alleges that once EPA issued the 

Endangerment Finding, a non-discretionary duty to list GHGs as criteria pollutants was triggered 

and that EPA’s ten-year delay is unreasonable. Id. Coal Oil and Gas Association (“COGA”), a 

trade association representing the interests of fossil fuel companies, moved to intervene pursuant 

to Fed. R. Civ. P. 24(a). Id. COGA asserts that the Endangerment Finding is invalid, in regards to 

public health and welfare. Id. EPA defends the Endangerment Finding with respect to public 

welfare but declined to defend the public health portion. Id.  

The district court granted the summary judgment in part finding that the Endangerment 

Finding is valid with respect to public welfare, which triggered EPA’s non-discretionary duty to 

designate GHGs as a criteria pollutant. Id. at 13. On the other hand, COGA’s cross motion for 

summary judgement was granted in part declaring the Endangerment Finding vacated with 

respect to finding GHGs endanger public health. Id. at 14. In addition, the district court found a 

failure to list GHGs as a criteria pollutant constituted an unreasonable delay. Id. Lastly, the 

district court ordered EPA to publish a proposed rule within 90 days of the order and a final rule 

within 180 days of the publication of the proposed rule designating GHGs as a criteria pollutant. 

Id. 

SUMMARY OF THE ARGUMENT 

 

This Court has jurisdiction over CHAWN’s unreasonable delay claim. Section 304(a) 

states that unreasonable delay claims that would be reviewable under section 307(b), must be 

filed with the district court in the circuit where it would have been filed under 307(b). Section 
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307(b) lays out which court each case should be filed in. However, courts have interpreted 

section 307(b) as both a venue and a jurisdiction provision. Specifically, that section 307(b) 

confers jurisdiction on the court of appeals, but which court of appeals the case is heard in is a 

question of venue. Venue is a procedural matter that a party must object to before the case is 

heard. EPA failed to raise an objection in a timely manner. Venue was waived and this Court has 

jurisdiction.  

The CAA omits a definition for “public health,” but utilizing court cases and other 

precedents, it is clear that the term “public health” is meant to address direct effects on the health 

of the community. However, when examining the Endangerment Finding, its conclusions on how 

GHG emissions affect public health include the following: (1) an increase in the rate of heat 

related mortality, (2) an increase in the incidence of pathogens and diseases due to flooding and 

other natural disasters, and (3) increase regional ozone pollution affecting crop yields, pasture 

and forest growth. In addition, the effects are felt years and maybe even decades after the 

pollutants enter the atmosphere and farther removed in distance. Therefore, there is no known 

public health impact associated with GHG emissions.  

The CAA provides a definition for “effects on welfare,” but no definition expressly 

dictating what is meant by public welfare. If the definition for effects on welfare is transmuted 

into the definition for public welfare, the results would create absurd results. The definition for 

“effects on welfare” act a catch-all for pollutants not affecting public health. In other words, this 

definition would negate the need for hazardous air pollutants, international air pollutants, and 

toxic air pollutants. Therefore, the Endangerment Finding is invalid with respect to public 

welfare. 
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EPA did not unreasonably delay in designating GHGs as a criteria pollutant, despite the 

passage of ten-years. EPA is already regulating GHGs in section 202(a) and 111(d). Since the 

issuance of the Endangerment Finding, EPA has issued numerous regulations on both mobile and 

stationary sources. Therefore, EPA had no reason to respond to CHAWN’s petition. 

Alternatively, EPA’s ten-year delay is within the “rule of reason.” EPA has been through 

numerous legal battles which has depleted its resources. EPA has also been through two different 

presidencies both of which are polar opposites. 

EPA does not have a non-discretionary duty to regulate GHG emissions and establish 

GHGs as criteria pollutants, because the Endangerment Finding improperly interpreted 

“reasonably anticipated to endanger” public health and public welfare. The D.C. Court of 

Appeals concluded that there must be a nexus or “reasonably direct cause” between GHG 

emissions and public health and/or public welfare. However, there is no nexus between GHG 

emissions and public health and/or public welfare, because GHGs do not stay in the ambient air 

and is untraceable once it enters the air and rises into the atmosphere. Therefore, EPA’s 

determination in the 2009 Endangerment Finding that GHGs are “reasonably anticipated to 

endanger” public health and public welfare is unreasonable.  

STANDARD OF REVIEW 

 

 This Court reviews a lower courts entry of summary judgement de novo. See Eastman 

Kodak Co. v. Image Tech. Servs., 504 U.S. 451 (1992). Summary judgement is appropriate when 

there is no genuine issue as to any material fact and the movant is entitled to judgement as a 

matter of law. Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986). Further, jurisdictional 

inquiries raised sua sponte by this Court are subject to de novo review. See, e.g., Mt. Healthy 
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City Sch. Dist. Bd. of Educ. v. Doyle, 429 U.S. 274, 278 (1977); Mansfield, Coldwater, & Lake 

Michigan R. Co. v. Swan, 111 U.S. 379, 382 (1884).  

ARGUMENT 

 

I. THE DISTRICT COURT HAD JURISDICTION TO HEAR THE UNREASONABLE 

DELAY CLAIM UNDER CLEAN AIR ACT § 304 EVEN THOUGH IT HAS NATION 

WIDE APPLICABILITY UNDER CAA § 307, BECAUSE CLEAN AIR ACT § 307(b) IS 

BOTH A JURISDICTION AND VENUE PROVISION. 

 

 The Clean Air Act (“CAA”), § 304 states that the “district courts of the United States 

shall have jurisdiction to compel . . . agency action unreasonably delayed.” 42 U.S.C. § 7604(a). 

Later it states, if such an action is referred to in CAA § 307(b), then it must be filed in the district 

court “within the circuit in which such action would be reviewable under § 307(b).” Id. Courts 

struggle in answering whether § 307(b) is a jurisdiction or a venue provision. Compare Dalton 

Trucking, Inc. v. EPA, 808 F.3d 875, 879-80 (D.C. Cir. 2015) (holding § 307(b) is both a venue 

and jurisdiction provision), with Potomac Elec. Power Co. v. EPA, 650 F.2d 509, 513 (4th Cir. 

1981) (holding § 307(b) confers exclusive jurisdiction in the DC circuit, because the rule 

challenged was of national applicability). 

The DC Circuit has held § 307(b) is both a venue and jurisdiction provision.  See, Sierra 

Club v. EPA, 955 F.3d 56, 61 (D.C. Cir. 2020); Dalton, 808 F.3d at 879-80; Tex. Mun. Power 

Agency v. EPA, 89 F.3d 858, 867 (D.C. Cir. 1996). Cases from this circuit are more persuasive 

based on the language of the statutes and the voluminous amount of case law that indicates 

Congress intended the DC Circuit to have jurisdiction over agency decisions. See, e.g., 5 U.S.C. 

§ 552(a)(4)(B); 33 U.S.C. § 1369(b)(4)(B); 42 U.S.C. § 7607(b). In Dalton Trucking, Inc. v. 

EPA, the court held that § 307(b) confers jurisdiction on the court of appeals, but splits venue 

between the different circuits in the court of appeals. Dalton 808 F.3d at 879-80. The court 
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further recognized that failure to object before trial waives venue, because it is a procedural 

issue. Id.  

Similarly, the Fifth and Seventh Circuit interpret § 307(b) as a venue and jurisdiction 

provision. In New York v. EPA, the court held that provisions specifying where a suit can be filed 

are typically specifying venue and not jurisdiction. New York v. EPA, 133 F.3d 987, 990 (7th Cir. 

1998). The constitution and statutes usually split jurisdiction between federal and state courts. Id. 

However, it is not usurpative for a federal court to hear a case, without objection, that could have 

properly been filed in the federal court had it only affected that designated area. Id. In Texas v. 

EPA, the court concurred with its sister circuit that § 307(b) is indeed a venue and jurisdictional 

provision. Texas v. EPA, 829 F.3d 405, 418 (5th Cir. 2016). Additionally, legislative history 

suggests Congress intended § 307(b) to be a venue provision within a jurisdictional provision. 

H.R. Rep. No. 95-294, at 27 (1977). In a Committee Report accompanying the 1977 amendment 

to the CAA, the report addresses the issue of clarifying § 307(b). Id. The discussion centers 

around the proper venue for each type of claim. Id. 

However, there are some circuits that incorrectly interpret § 307(b), to be solely 

jurisdictional. See Am. Lung Ass'n v. Reilly, 962 F.2d 258, 263 (2d Cir. 1992); PEPCO, 650 F.2d 

at 513. The court in Potomac Elec. Power Co. v. EPA, held that it lacked jurisdiction under § 

307(b) because the rule challenged was of national applicability and as such could only be filed 

in the DC Circuit. PEPCO, 650 F.2d at 513. Similarly, the court in Am. Lung Ass'n v. Reilly, 

discussed jurisdiction and suggested that the DC Circuit would have been the proper jurisdiction 

if the issue been an unreasonable delay claim. Am. Lung Ass'n v. Reilly, 962 F.2d 258, 263 (2d 

Cir. 1992); see Envtl. Def. Fund v. Thomas, 870 F.2d 892, 896 (2d Cir. 1989).  



 

 
 

9 

As such, the jurisdiction in the present case was proper in the lower court. Like the court 

in Dalton, this Court should find § 307(b) is both a venue and jurisdiction provision. More 

specifically, this Court should find § 307(b) confers jurisdiction on the court of appeals, but 

venue controls which circuit within the court of appeals the case is filed. When § 304(a) is 

involved a claim of unreasonable delay must be filed in the district court where it would have 

been filed under 307(b). Importantly, this raises a question of venue, because it addresses which 

district court is proper. Therefore, the parties must timely object before the issue is waived.  Like 

the court in Dalton held, venue is a procedural issue that must be timely objected to or forever 

waived.  

Additionally, decisions coming from the DC Circuit are more persuasive because 

Congress has given this circuit authority over agency decisions expressly through statutes. The 

DC Circuit also has voluminous case law, because a majority, if not all, of the executive agencies 

have their primary offices located within the circuit. As a result, litigation is more common in the 

DC Circuit. Even if this court finds DC decisions are not more persuasive, the Fifth and Seventh 

circuit agree that § 307(b) is both a venue and jurisdiction provision. As the court noted in New 

York, provisions specifying where a suit may be filed generally implicate venue provisions. 

Whereas, provisions specifying the court system are jurisdictional.  

Furthermore, legislative history suggests venue controls decisions when determining 

which court of appeals should hear a case. The discussion attached to the 1977 amendment of the 

CAA provides more proof of the intent and history behind venue provisions. This Court should 

defer to congressional intent and disregard the Second and Fourth Circuits interpretation, as none 

of these courts have fully discussed the issue. These courts simply assume § 307(b) is 

jurisdictional by the language of the statute.  
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Therefore, this Court should find the lower court had jurisdiction over the claim, because 

legislative history in the DC Circuit, the Fifth Circuit, and the Seventh Circuit, as well as 

congressional intent are in favor of such a finding.  

II. THE ENDANGERMENT FINDING IS INVALID AS TO THE ENDANGERMENT OF 

“PUBLIC HEALTH,” BECAUSE THE ENVIRONMENTAL PROTECTION AGENCY 

FAILED TO IDENTIFY ANY DIRECT PUBLIC HEALTH EFFECTS GREENHOUSE 

GAS EMISSIONS HAVE ON THE GENERAL PUBLIC.  

 

The CAA expressly dictates that when establishing national primary and secondary 

ambient air quality standards, the emissions of air pollutants that “may reasonably be anticipated 

to endanger public health or welfare” should be regulated. 42 U.S.C. § 7408(a). The CAA does 

not further define what is meant by “public health.” 42 U.S.C. § 7602. In addition, very little 

case law addresses the definition of “public health” with respect to the CAA. The first time 

“public health” appeared in federal clean air legislation was July 14, 1955, at which time the 

term was given the ordinary meaning expressed in the Webster’s New International Dictionary 

stating public health referred to “the health of the community.” Whitman v. Am. Trucking Ass'ns, 

531 U.S. 457, 465 (2001). Further, the Court stated Congress never meant “public health” to 

extend to “the art and science dealing with the protection and improvement of community 

health.” Id. at 466.  

The Endangerment Finding listed “a single air pollutant” as the “combined mix” of six 

GHGs. Util. Air Regulatory Grp. v. EPA, 573 U.S. 302, 311 (2014). In other words, the 

Endangerment Finding examined six different GHGs and determined these “well-mixed 

greenhouse gases” constitute an Endangerment Finding because, as a whole, they are the root 

cause for human-induced climate change affecting both public health and public welfare. 

Endangerment and Cause or Contribute Findings for Greenhouse Gases Under Section 202(a) of 

the Clean Air Act, 74 Fed. Reg. 66,496, 66,516 (Dec. 15, 2009) (to be codified at 40 C.F.R. Ch. 
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1). EPA acknowledged the reasoning behind lumping the six gases into one pollutant in the 

Endangerment Finding by stating, “the combined mix of these gases . . . is consistent with the 

science, because risks and impacts associated with greenhouse gas-induced climate change are 

not assessed on an individual gas approach.” 74 FR 66496, 66517. The Endangerment Finding 

further explains that the units for GHG emissions are provided in carbon dioxide equivalent units 

based on the 100-year global warming potential. Id. at 66499. The Endangerment Finding relies 

on the basis that so long as the “combination of agents” all share common attributes, it is 

acceptable to lump them into one single air pollutant. 74 FR 66496, 66537. The Administrator 

acknowledges the fact that no 202(a) sources emit all of the substances that constitute a “single 

air pollutant” known as greenhouse gas emissions. Id. Yet, this is not an important factor to 

consider according to the Administrator. Id. 

 There are currently six criteria pollutants, five of which Congress directed EPA regulate 

and one EPA has begun regulating. Lead is the pollutant added by EPA, because “lead can 

adversely affect [a human’s] nervous system, kidney function, immune system, reproductive and 

developmental systems and the cardiovascular system.” Basic Information about Lead Air 

Pollution, EPA, https://www.epa.gov/lead-air-pollution/basic-information-about-lead-air-

pollution#health (last updated Nov. 29, 2017). In addition, low levels of lead exposure affect 

young children and infants at leading to behavioral problems and learning deficits. Id. EPA 

determined that GHGs affect public health due to increased heat waves, which are likely to 

intensify heat related mortality; increased regional ozone pollution affecting crop yields, pasture 

and forest growth, and species composition; increased “associated risks in respiratory illnesses” 

and premature death; and increases in the occurrence of pathogen borne disease vectors that 

survive under increased temperatures. 74 Fed. Reg. at 66524-25. 
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 EPA determined the Endangerment Finding is a reasonable interpretation, because the 

health effects result from direct exposure to a pollutant. Id. at 66526. There is no language within 

the CAA that clarifies what is meant by direct and/or indirect effects. Looking to other 

regulations within the Code of Federal Register, direct and indirect effects are defined under the 

National Environmental Policy Act and utilizes § 309 of the CAA as statutory authority. 40 

C.F.R. § 1508.8. The regulation defines direct effects as those effects “caused by the action and 

occur at the same time and place.” Id. Indirect effects, on the other hand, are those effects 

“caused by the action and are later in time or farther removed in distance, but are still reasonably 

foreseeable.” Id. In addition, the regulation expands indirect effects to include those related 

effects on air and water and other natural systems, including ecosystems. Id. Application of these 

definitions make it clear that the effects identified in the Endangerment Finding are indirect. 

These public health effects consist of heat related mortality, an effect that is felt years and 

possibly decades after the emission of the GHG, as well as, the increase in the incidence of 

pathogens and diseases due to flooding, which is not immediately felt after GHGs are emitted 

into the air.  Further, GHGs cannot be traced and are not felt in the surrounding public. Rather, 

GHGs are admitted into the ambient air and continue rising into the atmosphere where the effects 

are felt globally and farther removed in distance.  

Therefore, the analysis supplied by EPA is unreasonable, because the health effects do 

not result from direct exposure to a pollutant, but rather indirect exposure. 

III. THE 2009 ENDANGERMENT FIRNDING IS INVALID AS TO THE 

ENDANGERMENT OF “PUBLIC WELFARE,” BECAUSE THE APPLICATION OF 

“EFFECTS ON WELFARE” WOULD CREATE ABSURD RESULTS.  

 

The CAA authorizes the establishment of national primary and secondary ambient air 

quality standards when the emissions of air pollutants “may reasonably be anticipated to 
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endanger public . . . welfare.” 42 U.S.C.S. § 7408. In determining the meaning behind public 

welfare, it is crucial to identify that this term is not defined within the CAA. 42 U.S.C.S. § 7602. 

Within the CAA, regulations define effects on welfare as “effects on soils, waters, crops, 

vegetation, manmade materials, animals, wildlife, weather, visibility, and climate, damage to and 

deterioration of property, and hazards to transportation, as well as effects on economic values 

and on personal comfort and well-being, whether caused by transformation, conversion, or 

combination with other air pollutants.” Id.  

 These terms were not intended to be interchangeable, which is evident in § 108. 42 

U.S.C.S. § 7408. This section lays out three requirements that must be met in order for an 

element or discharge to be considered an air pollutant. Id. These three factors include: (1) 

variable factors that “may alter the effects on public health or welfare”; (2) other air pollutants 

that may interact with the proposed addition “to produce an adverse effect on public health or 

welfare”; and (3) “any known or anticipated adverse effects on welfare.” Id. If public welfare 

and effects on welfare were intended to bear the same meaning, then the third requirement would 

be redundant. 

 If deference is given to EPA regarding the proper definition of public and the definition 

for effects on welfare is imputed, the results would be absurd. A statutory tool of construction 

known as the absurd result doctrine “allows an interpretation the departs from the plain meaning 

of the text when a literal reading produces absurd results.” United States v. Ron Pair Enters., 489 

U.S. 235, 242 (1989). Stated another way, if the literal application of the language within a 

statute produces a result at odds with the intention of the drafters, then the strict language 

controls. The absurd results doctrine has a long history throughout the United States. It has rarely 

been utilized, in an attempt to maintain the separation of powers between legislative and 
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executive powers. In the 1868 case of United States v. Kirby, the court stated, “[a]ll laws should 

receive a sensible construction. General terms should be so limited in their application as not to 

lead to injustice, oppression, or an absurd consequence. It will always, therefore, be presumed 

that the legislature intended exceptions to its language which would avoid results of this 

character.” United States v. Kirby, 74 U.S. 482, 486-87 (1869). The most persuasive evidence 

relating to the purpose of a statute of regulation is the express written language, which the courts 

do not have the authority to rewrite. Griffin v. Oceanic Contractors, Inc., 458 U.S. 564, 576 

(1982). 

Courts throughout the country have discussed the relationship needed between the absurd 

results doctrine and Chevron deference. In order for deference to be given to an agency utilizing 

the Chevron test, there must be a clear showing that the statute being interpreted is genuinely 

ambiguous. Kisor v. Wilkie, 139 S. Ct. 2400, 2424 (2019). If Congress has spoken to the precise 

question at issue, then analysis is complete because the statute is no longer ambiguous. Chevron, 

U.S.A., Inc. v. NRDC, Inc., 467 U.S. 837, 843 (1984). To determine if Congress has spoken to 

the issue and whether there is clear congressional intent, the first place to review is on the face of 

the statute. Kofa v. INS, 60 F.3d 1084, 1088 (4th Cir. 1995). However, if “Congress has not 

directly addressed the precise question at issue, the court does not simply impose its own 

construction on the statute.” Id. 

When an interpretation is necessary, Congress typically defers to an agency’s 

interpretations, as long as all of the other requirements are met, because agencies are given the 

power, by Congress, to issue rules and regulations that allow implementation of statutes. Martin 

v. Occupational Safety & Health Review Comm’n, 499 U.S. 144, 151 (1991). As a presumption 

of this lawmaking power, agencies are authorized to interpret its own regulation. Id. This is 
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because the agency that enacted the rule is in the best position to interpret the original meaning 

of the statute. Id. at 152. A notable case that addressed this relationship is Am. Water Works 

Ass’n v. EPA, which looked at maximum contaminant levels for chemicals, specifically lead, in 

public drinking water. Am. Water Works Ass’n v. EPA, 40 F.3d 1266, 1268 (D.C. Cir. 1994). In 

this case, EPA interpreted “economically or technologically feasible” section of the organic 

statute to mean “capable of being accomplished in a manner consistent with the [statute],” 

instead of its plain meaning. Id. at 1270. The court ruled that a literal reading of the statute would 

produce an absurd result because reducing one containment would dramatically increase others. 

Id. In addressing the connection between the absurd results doctrine and the Chevron doctrine, 

the court concluded that the agency must follow the two-step process laid out in the Chevron 

doctrine and any interpretation must be reasonable in order to be proper. Id. 

The CAA is not a suitable mechanism for regulating GHG emissions. An attempt to do so 

would lead to an absurd result, especially when utilizing the definition of effect on welfare, and 

not a suitable public welfare definition. The CAA authorizes EPA to establish criteria pollutants 

that are reasonably anticipated to endanger public health or welfare. 42 U.S.C. § 7409. After the 

promulgation of these criteria pollutants, EPA is required to establish national ambient air quality 

standards. Id. National primary ambient air quality standards must be established for those 

pollutants that are “requisite to protect the public health.” Id. In addition, national secondary 

ambient air quality standards are those pollutants “requisite to protect the public welfare from 

any known or anticipated adverse effects” associated with the pollutants present in the ambient 

air. Id. Once these standards have been established, EPA will select and designate certain areas 

as attainment and others as nonattainment. NAAQS Designations Process, EPA, 

https://www.epa.gov/criteria-air-pollutants/naaqs-designations-process (last updated Feb. 19, 
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2020). An attainment area is a geographic area that meets or surpasses the national standard. Id. 

On the other side, nonattainment areas are those that do not meet the national standard. Id. 

Lastly, if an area’s status cannot be determined by the readily available information, the area is 

designated unclassifiable. Id. Finally, each state must enact state implementation plans within 

three years that outline the state’s plan to maintain or achieve attainment status. 42 U.S.C. § 

7410.  

Applying the definition enumerated in the CAA for effects on welfare, it is clear 

application is against Congressional intent, as well as, EPA’s previous remarks and 

communications regarding regulation of greenhouse gas emissions. The sole purpose identified 

in the CAA addressing pollution prevention is “to encourage or otherwise promote reasonable 

Federal, State, and local governmental actions, consistent with the provisions of this Act, for 

pollution prevention.” 42 U.S.C. § 7401. The crucial language in the purpose is to “promote 

reasonable . . . actions.” Id. It is unreasonable and unprecedented to lump six different pollutants 

or emissions together to represent one pollutant, it is unreasonable to utilize a “catch-all” phrase 

as a definition for criteria pollutants when other designations are available within the CAA, and 

it is unreasonable because the effects are not a direct effect resulting from direct exposure with 

the pollutant in the air. (This final point was addressed in detail above in section two).  

The effects on welfare definition appears to be a catch-all for any negative effects. For 

example, applying the definition for effects of welfare to Mercury, a hazardous air pollutant, it is 

obvious that the definition is too broad and encompassing to sufficiently address criteria 

pollutants. EPA states that Mercury pollutes the nation’s water sources poisoning fish and, 

subsequently, the animals and humans that digest them later. Mercury and Air Toxic Standards, 

EPA, https://www.epa.gov/mats/safer-environment#mercury (last updated May 8, 2020). Based 
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on the definition for effects of welfare, mercury should be a criteria pollutant because mercury 

affects not only waters, but also mammals and wildlife constituting an endangerment to public 

welfare. The intent behind utilizing different types of designations for pollutants within the CAA 

negates the purpose of utilizing a catch-all phrase for criteria pollutants.  

Congress never intended each individual particle or gas be considered. Congressional 

intent states the purpose of the CAA is to protect and enhance the quality of the Nation’s air 

resources so as to promote the public health and welfare and the productive capacity of its 

population and, with pollution prevention in mind, to promote reasonable Federal, State, and 

local governmental actions, consistent with the provisions of this Act, for pollution prevention. 

42 U.S.C. § 7401. By not looking at individual gases, such as solely carbon dioxide, and its 

effects, several sources may be affected and their ability to not only remain open but maintain its 

productive capacity may be extremely limited. Lastly, Congress promulgated the regulations for 

the CAA and noted the importance of air quality control regions and attainment or non-

attainment areas. 42 U.S.C. § 7407. It is impossible to note attainment areas for GHG emissions, 

because GHG gather in the upper layers of the atmosphere, known as the troposphere, and scatter 

throughout the world. Zeke Hausfather, Vertical Human Fingerprint Found in Stratospheric 

Cooling, Tropospheric Warming, Yale Climate Connections (Sept. 27, 2013), 

https://yaleclimateconnections.org/2013/09/vertical-human-fingerprint-found-in-stratospheric-

cooling-tropospheric-warming/.  

EPA has also addressed the absurd results doctrine in the CAA. EPA’s Tailoring Rule 

preamble emphasizes rightly that “[a]pplying the PSD thresholds to sources of GHG emissions 

literally results in a PSD program that is so contrary to what Congress had in mind — and that in 

fact so undermines what Congress attempted to accomplish with the PSD requirements — that it 
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should be avoided under the ‘absurd results’ doctrine.” 74 Fed. Reg. at 55,310. In addition, the 

preamble states that for “Title V, the application of the absurd results doctrine parallels that of 

PSD.”  

Therefore, the Endangerment Finding is invalid with respect to public welfare because 

application of the only known definition for public welfare would create absurd results. 

IV. THE ENVIRONMENTAL PROTECTION AGENCY DID NOT UNREASONABLY 

DELAY IN FAILING TO DESIGNATE GREENHOUSE GASES AS A CRITERIA 

POLLUTANT UNDER CAA § 108(a), BECAUSE THE AGENCY IS REGULATING 

GREENHOUSE GAS EMISSIONS THROUGH § 202(a) AND § 111(d) AND THE 

AGENCY UTILIZED THE “RULE OF REASON” WHEN ADDRESSING THE TRAC 

FACTORS. 

 

The EPA did not unreasonably delay in failing to designate GHGs as a criteria pollutant. 

The EPA rightfully determined that the Endangerment Finding required it to regulate under 

section 202(a) and later expanded regulations to section 111(d). Alternatively, the EPA acted 

within the rule of reason under TRAC because the agency has been subject numerous legal 

challenges and a change in presidency.  

A. The Environmental Protection Agency did not unreasonably delay in failing to designate 

greenhouse gas as a criteria pollutant, because the Environmental Protection Agency is 

already regulating greenhouse gases through CAA § 202(a) and § 111(d).  

 

Since the issuance of the Endangerment Finding in 2009, EPA has issued numerous 

regulations on both mobile and stationary sources. EPA has determined that regulating mobile 

and stationary sources through § 111(d) and § 202(a) are the best avenues for regulating GHG’s. 

However, with every regulation EPA has faced opposition. See, e.g., Coal. for Responsible 

Regulation, Inc. v. EPA, 684 F.3d 102 (D.C. Cir. 2012) (upholding EPA’s car emission 

standards), aff’d in part, rev’d on other grounds sub nom. Util. Air Regulatory Grp. v. EPA, 134 

S. Ct. 2427 (2014).  
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 In 2010, EPA along with the National Highway Traffic Safety Administration, issued the 

first set of standards addressing emissions from light duty passenger vehicles from year 2012-

2016. Light-Duty Vehicle Greenhouse Gas Emission Standards and Corporate Average Fuel 

Economy Standards; Final Rule, 75 Fed. Reg. 25,324 (May 7, 2010) (codified at 49 C.F.R. pts. 

531, 533, 536, 537, 538. Shortly after, EPA created the CPP. Carbon Pollution Emission 

Guidelines for Existing Stationary Sources: Electric Utility Generating Units, 80 Fed. Reg. 

64,661 (Oct. 23, 2015). The CPP regulated emissions of carbon dioxide, a GHG, from “existing 

fossil fuel-fired electric generating units.” Id. at 64,662. In order to properly regulate these 

emissions, EPA promulgated guidelines for the states to utilize ensuring the state met the 

requirements laid out in the CPP.  Id. The CPP was subject to numerous legal challenges, and the 

Supreme Court granted a stay in 2016 until such challenges could be heard. West Virginia v. 

EPA, 136 S. Ct. 1000, 1000 (2016). In 2017, under the Trump Administration, the CPP was 

repealed and replaced with the Affordable Clean Energy Rule (“ACE”). Repeal of the Clean 

Power Plan; Emission Guidelines for Greenhouse Gas Emissions From Existing Electric Utility 

Generating Units; Revisions to Emission Guidelines Implementing Regulations, 84 Fed. Reg. 

32,520 (July 18, 2019).   

 In Oceana v. Bureau of Ocean Energy Mgmt., the court held the Bureau of Ocean Energy 

Management had not unreasonably delayed in failing to produce a biological opinion, because 

the defendant acted reasonably from the beginning. Oceana v. Bureau of Ocean Energy Mgmt., 

37 F. Supp. 3d 147, 183-84 (D.D.C. 2014). The court further held, that context in unreasonable 

delay claims is everything and “there is no per se rule as to what amount of time constitutes 

unreasonable delay.”  Id. at 184-85; See, e.g., Biodiversity Legal Found. v. Norton, 285 F. Supp. 

2d 1, 16 (D.D.C. 2003) (4 years reasonable, even though the species was going extinct).  
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 Finally, the court in Util. Air Regulatory Grp. v. EPA, held that EPA exceeded its 

statutory authority in treating GHGs as a pollutant in regards to “major emitting facilit[ies].” 

Util. Air Regulatory Grp, 573 U.S. at 333-34. . The Court found specifically, that anyway 

sources may be forced to regulate GHG pollutants, but not major stationary sources. Id.  

 CHAWN asserts that EPA has unreasonably delayed because it has failed to designate 

GHG’s as a criteria pollutant under § 108. While EPA has not issued such a ruling under § 108, 

it has not idly stood by either. EPA conducted the Endangerment Finding and began regulating 

motor vehicles under § 202(a). Not only did the agency issue regulation in accordance with § 

202(a), but it took it a step further, by issuing regulations for stationary sources.  

However, before the first rule was finalized, it was challenged. This challenge, went all 

the way to the Supreme Court, where a stay was issued on the implementation of the rule.  By 

the time the challenge was resolved, the Obama Administration had ended. Shortly after the 

Trump Administration took over, EPA was directed to re-evaluate the CPP and EPA complied. 

Upon re-evaluation, the agency repealed the CPP and issued the ACE. Similar to the Bureau of 

Ocean Energy Management in Oceana, EPA has acted reasonably. EPA has been subjected to 

lengthy litigation, such as the Supreme Court’s ruling that EPA exceeded its authority in 

requiring regulation of GHG emissions from major sources.  

B. Alternatively, the Environmental Protection Agency did not unreasonably delay 

because the Environmental Protection Agency acted within the “rule of reason” 

when all the TRAC factors and changes in power are taken into account.  

 

The most commonly applied test when determining whether an agency has unreasonably 

delayed is enumerated in the TRAC decision. Telecomms. Research & Action Ctr. v. FCC, 750 

F.2d 70, 80 (D.C. Cir. 1984). In Telecomms. Research & Action Ctr. v. FCC, the court laid out a 

factor test. Id. The factors are as follows: 
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 “(1) the time agencies take to make decisions must be governed by a ‘rule of 

reason,’  . . . ; (2) where Congress has provided a timetable or other indication of 

the speed with which it expects the agency to proceed in the enabling statute, that 

statutory scheme may supply content for this rule of reason,  . . . ; (3) delays that 

might be reasonable in the sphere of economic regulation are less tolerable when 

human health and welfare are at stake;  . . . ; (4) the court should consider the 

effect of expediting delayed action on agency activities of a higher or competing 

priority,  . . . ; (5) the court should also take into account the nature and extent of 

the interests prejudiced by delay,  . . . ; and (6) the court need not ‘find any 

impropriety lurking behind agency lassitude in order to hold that agency action is 

“unreasonably delayed.”’” 

 

Id. This test is used to determine “whether the agency's delay is so egregious as to warrant 

mandamus.” Id. at 79. 

It is true great weight is given to the “rule of reason” factor, but the analysis of an 

unreasonable delay claim is extremely nuanced and fact specific. See Cmty. Voice v. EPA (In re 

Cmty. Voice), 878 F.3d 779, 786 (9th Cir. 2017) (noting the first factor weighs more). See also, 

Mashpee Wampanoag Tribal Council, Inc. v. Norton, 336 F.3d 1094, 1100 (D.C. Cir. 2003) 

(holding resolving unreasonable delay claims is a complicated task). There is no per se rule as to 

how many days, months, or years constitute an unreasonable delay. Oceana, 37 F. Supp. 3d at 

185.  

 Further, the court in TRAC acknowledged that the test “sometimes suffers from 

vagueness.” TRAC, 750 F.2d at 80. In fact, courts frequently overlap factors three and five (listed 

above). See Doe v. Risch, 398 F. Supp. 3d 647, 657 (N.D. Cal. 2019); Bemba v. Holder, 930 F. 

Supp. 2d 1022, 1031 (E.D. Mo. 2013). Over the years, courts have added to the test the 

complexity of the issue, the significance of the outcome, and the agency’s resources. Norton, 336 

F.3d at 1102. In W. Rangeland Conservation Ass'n v. Zinke, the court held that while several 

factors weighed in favor of plaintiff’s unreasonable delay claim, the defendant faced significant 

administrative obstacles and was not merely twiddling its thumbs. W. Rangeland Conservation 
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Ass'n v. Zinke, 265 F. Supp. 3d 1267, 1292-94 (D. Utah 2017). The court ultimately held the 

plaintiff did not unreasonably delay. Id. at 1288.  

Additionally, EPA has faced significant administrative obstacles. See Exec. Order No. 

13,771, 3 C.F.R. 2017 Comp., p. 284 (2018); Exec. Order No. 13,693, 3 C.F.R., 2015 Comp., p. 

281 (2016). EPA has been subject to numerous legal challenges since the issuance of the 

Endangerment Finding and two polar opposite presidencies. See Coal. for Responsible 

Regulation, 684 F.3d at 113-14; Ctr. for Biological Diversity v. EPA, 794 F. Supp. 2d 151 

(D.D.C. 2011). In 2015, President Obama issued Executive Order 13693. Exec. Order No. 

13,693. This led to EPA’s issuance of the CPP, which was not even fully enacted when it was 

attacked, forcing EPA to take up precious resources to defend the suit. West Virginia v. EPA (In 

re Murray Energy Corp.), 788 F.3d 330, 330 (D.C. Cir. 2015). By the time the legal challenges 

ended, the Obama Administration had ended and the Trump Administration took over. West 

Virginia, 136 S. Ct. at 1000. In 2017, President Trump issued Executive Order 13771, instructing 

EPA to re-evaluate the CPP. Exec. Order No. 13,771. The result led to EPA repealing the CPP 

and replacing it with ACE. 84 Fed. Reg. at 32,520.  

Even though it has been ten years since the Endangerment Finding, EPA has not 

unreasonably delayed, because Congress provided no timetable for when EPA should issue an 

addition to criteria pollutant under § 108 and ultimately acted within the rule of reason. As 

explained above in section three of the brief, there is no threat to public health and welfare. 

Therefore, factors three and five weigh in favor of a ruling that there has been no delay.  

Like the plaintiff in Zinke, EPA is not merely twiddling its thumbs. EPA has issued 

several regulations throughout the years to combat GHG emissions. EPA has faced opposition at 

every turn, both in the legal sense and in the constant power shift. The Obama Administration 
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made GHG emissions a priority and resulted in the promulgation of the CPP. Unfortunately, the 

CPP was never implemented due to numerous legal challenges and a shift in power. The Trump 

Administration came in and undid almost all of the previous administration’s hard work, which 

included repealing the CPP and replacing it with ACE.  

Finally, EPA thought it was getting a break with the issuance of ACE, but that was 

wishful thinking. Trump then issued another executive order that required EPA to once again 

stay any plans it may have had to address CHAWN’s petition. As the court noted in Oceana, 

there is no specific number that automatically finds in favor of unreasonable delay. Between 

litigation the constant shift in power and depleted resources EPA did not stand a chance.  

Therefore, EPA did not unreasonably delay even though it has been ten years since the 

issuance of the Endangerment Finding, because EPA has issued numerous regulations and 

subsequently been subject to legal challenge after legal challenge. 

V. THE ENVIRONMENTAL PROTECTION AGENCY DOES NOT HAVE A NON-

DISCRETIONARY DUTY TO REGULAT GHG EMISSIONS AS CRITERIA 

POLLUTANTS, BECAUSE THE ENVIRONMENTAL PROTECTION AGENCY’S 

INTERPRETATIONS ARE UNREASONABLE NEGATING THE ENDANGERMENT 

FINDING.  

 

A. Environmental Protection Agency’s interpretation of the Endangerment Finding 

is not worthy of Chevron Deference because the understanding and application of 

the term “reasonably anticipated to endanger” is unreasonable. 

 

 In Massachusetts v. EPA, the Court ruled that EPA must determine whether motor 

vehicles and motor vehicles engine “cause or contribute to air pollution, which may reasonably 

be anticipated to endanger public health or welfare.” Massachusetts v. EPA, 549 U.S. 497, 532-

35 (2007). As a result, EPA undertook an Endangerment Finding in 2009, which concluded that 

as a group, six GHGs (carbon dioxide, methane, nitrous oxide, hydrofluorocarbons, 

perfluorocarbons, and sodium hexafluoride) collectively create air pollution which “may 
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reasonably be anticipated to endanger” both public health and public welfare. 74 Fed. Reg. at 

66,497. EPA, however, misapplied the statutory language by overlooking the phrase “reasonably 

be anticipated to endanger.” Coal. for Responsible Regulation, 684 F.3d at 135.  

 In Coalition for Responsible Regulation, Inc. v. EPA, the United States Court of Appeals 

for the District of Columbia Circuit stated the phrase “reasonably be anticipated” provided a 

nexus between the actual pollutant and the harm associated with public health or welfare. Id. at 

41. Further, the Court stated in order to make a finding that the air pollutant may reasonably be 

anticipated to endanger public health or welfare, EPA must prove the endangerment or damage 

to public health and/or welfare is a “reasonably direct cause” created by the air pollutant. Id. at 

41-42. There is a lack of evidence supporting EPA’s Endangerment Finding proving the direct 

causation between GHGs in the ambient air and the harm to public health and public welfare. As 

discussed in more detail above in section two, air pollutants are being regulated based on the 

direct effects of inhalation after exposure to the pollutant itself in the ambient air. Id. 

 GHGs cannot directly affect public health or welfare because the pollutant does not stay 

in the ambient air. The 1971 regulations promulgated by EPA define ambient air as the air 

exterior to buildings and accessible to the public. United States v. W.R. Grace, 455 F. Supp. 2d 

1172, 1175 (D. Mont. 2006). The court in this case acknowledged that the additional provisions 

in 1990 did not alter the definition for ambient air and thus requires the application of the term to 

utilize the definition promulgated in 1971. Id. The ultimate court decision in this case, however, 

regarding the definition of ambient air, is inapplicable to this case, because it dealt solely with 

the issue of whether ambient air included indoor emissions. Id. The U.S. Court of Appeals for the 

Ninth Circuit identified an exemption from the definition of ambient air. Alaska Wilderness 

League v.  EPA, 727 F.3d 934, 939 (9th Cir. 2013). The exemption is for "the atmosphere over 
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land owned or controlled by the source and to which public access is precluded by a fence or 

other physical barriers." Id. At the end of 2019, EPA authorized changes to the definition of 

ambient air. EPA Changes Definition of “Ambient Air,” Allows an Increase in Dangerous 

Pollution, Envtl. Def. Fund (Dec. 3, 2019), https://www.edf.org/media/epa-changes-definition-

ambient-air-allows-increase-dangerous-pollution. This change “would allow an industry to emit 

more pollution into the outdoors as long as the pollution technically goes into the air at a site it 

owns” and attempts to notify others of the dangers through signs or other measures. Id.  

Therefore, EPA’s determination in the 2009 Endangerment Finding that GHGs are 

“reasonably anticipated to endanger” public health and public welfare is unreasonable.  

B. The Endangerment Finding does not support regulating GHGs and the criteria 

required to set national ambient air quality standards are not met, because GHGs 

are not reasonably anticipated to endanger public health and welfare and GHGs do 

not remain in the ambient air.  

 

The scientific data relied on in the Endangerment Finding does not support regulating 

GHGs as criteria pollutants, because it focused on worldwide GHG limits negating the ability to 

set attainment areas within the United States. 

The Endangerment Finding utilized three major bodies of scientific evidence. These 

include the U.S. Global Climate Research Program (USGCRP), the Intergovernmental Panel on 

Climate Change (IPCC), and the National Research Council (NRC). In reviewing the scientific 

evidence, the Administrator stated, “impacts in other world regions . . . strengthen the case for 

endangerment to public health and welfare because impacts in other world regions can in turn 

adversely affect the United States.” 74 FR 66496, 66497. However, the Administrator never 

discusses whether the United States is solely responsible for emissions worldwide or if other 

nations are responsible for emissions circulating above the United States. GHGs are a worldwide 

problem and is solely addressed in the CAA through reciprocity agreements. 42 U.S.C. § 7415. 



 

 
 

26 

The reciprocity agreement states, “this section shall apply only to a foreign country which the 

Administrator determines has given the United States essentially the same rights with respect to 

the prevention or control of air pollution occurring in that country as is given that country by this 

section.” Id.  

Three factors are needed to establish either a primary or secondary national ambient air 

quality standard. First, the air pollutant’s “emissions cause or contribute to air pollution [and] 

may reasonably be anticipated to endanger public health or welfare. 42 U.S.C.S. § 7408. As 

noted above the Endangerment Finding is invalid as to both public health and public welfare. 

Therefore, this element has not been met. Second, “the presence [of the air pollutant] . . . in the 

ambient air results from numerous or diverse mobile or stationary sources.” Id. GHGs are located 

in the troposphere far beyond the reach of the public and beyond the definition for ambient air. 

While some GHGs are emitted into the ambient air from powerplants and other sources, it is 

obvious the GHGs do not remain in the ambient air. Therefore, the air pollutants of importance 

to the Endangerment Finding are not present in the ambient air. The third and final factor is 

irrelevant to this determination, but reads an air pollutant “for which air quality criteria had not 

been issued before the date of enactment of the Clean Air Amendments of 1970 [enacted Dec. 

31, 1970], but for which he plans to issue air quality criteria under this section.” Only one of the 

three necessary factors are present with respect to GHGs, negating EPA’s discretionary duty to 

regulate GHGs under the CAA.  

As a worldwide problem, attainment goals are going to be extremely hard to monitor and 

states to regulate. Defining GHG as criteria pollutants would not solve any of the problems 

currently occurring throughout the world, because this is a global problem not located in the 

ambient air of the United States, but in the troposphere.  
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Therefore, the criteria needed to establish primary or secondary national ambient air 

quality standards are not applicable to GHGs and the failure to properly address the manner in 

which GHG affect public health and/or welfare refute EPA’s discretionary duty to regulate 

GHGs. 

CONCLUSION 

 

 For the foregoing reasons, this Court should find that (1) the district court had jurisdiction 

to hear CHAWN’s unreasonable delay claim because § 307(b) is both a venue and jurisdictional 

provision and EPA failed to object to venue; (2) the Endangerment Finding is invalid with 

respect to public health, because EPA failed to identify any direct harms are associated with 

public health and GHG emissions; (3) the Endangerment Finding is invalid with respect to public 

welfare, because EPA’s statutory interpretation would lead to absurd results; (4) EPA did not 

unreasonably delay because it is already regulating under § 202(a) and 111(d) and the agency 

acted within the “rule of reason”; and (5) EPA does not have a non-discretionary duty to 

designate GHGs as criteria pollutants because GHGs cannot reasonably be anticipated to 

endanger public health or welfare. 

 

 

 

Respectfully submitted,  

Team No. 37 

 

 


