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Plaintiff-Appellee-Cross Appellant Climate Health and Welfare Now (CHAWN) seeks 

review of the final order of the District Court for the District of New Union issued on September 

1, 2020. R. at 3. The district court had subject matter jurisdiction to hear CHAWN’s action under 

Section 304(a) of the Clean Air Act (CAA or the “Act”). 42 U.S.C. § 7604(a). This Court has 

jurisdiction to review the district court’s order. 28 U.S.C. § 1291. 

STATEMENT OF THE ISSUES 

I. Did the District Court have jurisdiction to hear CHAWN’s unreasonable delay action? 

II. Is the U.S. Environmental Protection Agency’s 2009 Endangerment Finding valid with respect 

to its findings that GHGs may reasonably be anticipated to endanger public health and welfare? 

III. Does EPA have a non-discretionary duty to designate GHGs as a criteria pollutant under CAA 

section 108 based on its 2009 Endangerment Finding? 

IV. Does EPA’s failure to designate GHGs as a criteria pollutant for more than a decade constitute 

an unreasonable delay? 

STATEMENT OF THE CASE 

Factual Background 

Fifty years ago, in a year of environmental concern, the United States Senate considered a 

bill that stated, “all Americans in all parts of the Nation should have clean air to breathe, [and] air 

that will have no adverse effects on their health.” 116 CONG. REC. 32,901 (1970) (statement of 

Sen. Edmund S. Muskie). Congress was aware that achieving this goal would pose difficulties to 

industry emitters, but it remained undeterred; it was Congress’s responsibility to do what the health 

of the nation required. Id. at 32,902. Moreover, from President Roosevelt’s goal of producing 

100,000 planes each year during World War II to President Kennedy’s goal of landing a man on 

the moon by 1970, Congress knew that American industry had a history of achieving the seemingly 
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impossible. Id. Thus, in 1970, the Clean Air Act (CAA or the “Act”) was signed into law by 

President Richard Nixon, and the U.S. Environmental Protection Agency (EPA) went to work to 

achieve its new, forward-looking goal––a goal to protect public health and welfare from the 

deleterious effects of air pollution. See 42 U.S.C. § 7401(b)(1). This goal has not yet been achieved. 

According to the scientific community, the anthropogenic emission of greenhouse gases 

(GHGs) is causing climate change, Massachusetts v. EPA, 549 U.S. 497, 505 (2007), an urgent 

and potentially irreversible threat to human societies and our planet. United Nations Framework 

Convention on Climate Change, Paris Agreement, Dec. 12, 2015, T.I.A.S. No. 16–1104. In 2009, 

EPA issued a formal finding of endangerment for GHGs under section 202 of the CAA 

(“Endangerment Finding”). Endangerment and Cause or Contribute Findings for Greenhouse 

Gases Under Section 202(a) of the Clean Air Act, 74 Fed. Reg. 66,496 (Dec. 15, 2009). The 

Endangerment Finding defined a mix of six long-lived and directly emitted GHGs as “air 

pollution” and found that these GHGs may reasonably be anticipated to endanger public health 

and welfare through their effects on climate. Id. at 66,497. Despite this finding, EPA has failed to 

meaningfully regulate the emission of GHGs. See The Safer Affordable Fuel-Efficient (SAFE) 

Vehicles Rule, 85 Fed. Reg. 24,174 (Apr. 30, 2020); Repeal of the Clean Power Plan, 84 Fed. Reg. 

32,520 (July 8, 2019). EPA’s inaction has left the United States without comprehensive regulations 

governing the emissions of these dangerous pollutants. 

In 2009, Climate Health and Welfare Now (CHAWN) and other environmental 

organizations filed a petition with EPA demanding that the Agency list GHGs as criteria pollutants 

subject to the National Ambient Air Quality Standards (NAAQS) program under CAA section 

108. R. at 5. Over a decade later, EPA has failed to act on that petition. Id. On April 1, 2019, 

CHAWN served notice of its intent to sue EPA for its failure to execute its non-discretionary duty 
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to regulate GHGs as criteria pollutants and for its unreasonable delay in designating GHGs as a 

criteria pollutant. Id. 

Procedural History 

CHAWN brought this action in the District Court for the District of New Union under CAA 

section 304(a) to compel the Administrator of EPA to list GHGs as a criteria pollutant under CAA 

section 108. R. at 4. The Coal, Oil, and Gas Association (COGA) intervened as a defendant on the 

side of EPA. Id. On cross-motions for summary judgment, the district court granted summary 

judgment for CHAWN in part, holding that the Endangerment Finding is valid with respect to 

public welfare, that EPA has a non-discretionary duty to designate GHGs as a criteria pollutant, 

and that EPA has unreasonably delayed executing that duty. R. at 13. The district court then 

ordered EPA to designate GHGs as a criteria pollutant. R. at 13–14. The district court also granted 

summary judgment for COGA in part, holding that the Endangerment Finding is invalid with 

respect to an endangerment to public health and ordering it vacated only to the extent it declares 

GHGs to endanger public health. R. at 14. CHAWN, COGA, and EPA each filed a timely Notice 

of Appeal. R. at 2. 

SUMMARY OF THE ARGUMENT 

The district court improperly granted summary judgement for COGA in holding that the 

Endangerment Finding is invalid with respect to an endangerment to public health but properly 

granted summary judgment for CHAWN on the issues of endangerment to public welfare, non-

discretionary duty, and unreasonable delay. First, the district court properly had jurisdiction to hear 

CHAWN’s unreasonable delay action. The requirement in CAA section 307(b)(1) that an 

unreasonable delay action be filed within the appropriate circuit is unambiguously a venue 

requirement that COGA and EPA waived. Even if the CAA is ambiguous on this point, because 
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section 307(b)(1) does not expressly limit jurisdiction, this Court should construe the filing 

requirement as non-jurisdictional and let this case proceed to the merits.  

Second, the district court made a legal error by rejecting EPA’s finding of endangerment 

to public health after concluding that Congress saw climate impacts of air pollution solely as a 

matter of public welfare. To the contrary, given the CAA’s outcome-oriented text, remedial 

structure, and legislative history, CAA section 202(a)(1) unambiguously permits GHGs’ effect on 

climate to be the basis for a public health endangerment finding. Even if the CAA is ambiguous, 

this Court must give effect to the Administrator’s legal interpretations in the Endangerment 

Finding because they are entitled to Chevron deference and based on a permissible construction of 

the CAA. EPA’s newfound position adopted for purposes of this litigation is entitled to no 

deference. Here, the administrative record clearly provides a rational basis for the Administrator’s 

Endangerment Finding. Reviewing the clear scientific evidence before her, the Administrator 

found endangerment to both public health and public welfare. Her conclusions of fact should not 

be disturbed by this Court. 

Third, the district court properly held that EPA had a non-discretionary duty to designate 

GHGs as a criteria pollutant under section 108. Section 108(a)(1) of the CAA unambiguously 

creates a non-discretionary duty for the Administrator to list any air pollutant that endangers public 

health or welfare and results from numerous or diverse sources. Because EPA’s Endangerment 

Finding fulfills these requirements, EPA must list GHGs as a criteria pollutant and promulgate 

both primary and secondary NAAQS. EPA’s contrary interpretation adopted for this litigation is 

owed no deference and, even if it were, it is unreasonable because it would produce an 

unconstitutional result.  
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Finally, the district court properly concluded that EPA’s failure to designate GHGs as a 

criteria pollutant for more than a decade constitutes an unreasonable delay. EPA’s excessive delay 

exceeds the rule of reason and Congress’s intended timetable for agency action. The delay has 

severely harmed public health and welfare and is without justification. This Court should reverse 

the district court’s grant of summary judgment in so far as it found EPA’s Endangerment Finding 

invalid with respect to public health, and should affirm the district court’s holding in all other 

respects. 

STANDARD OF REVIEW 

Summary judgment is appropriate when there is no genuine dispute of material fact and 

the moving party is entitled to judgment as a matter of law. FED. R. CIV. P. 56(a). An appellate 

court reviews a district court’s grant of summary judgement de novo. Howmet Corp. v. EPA, 614 

F.3d 544, 549 (D.C. Cir. 2010). 

ARGUMENT 

I.  THE DISTRICT PROPERLY HELD THAT IT HAD JURISDICTION TO HEAR 
 CHAWN’S UNREASONABLE DELAY ACTION. 
 

The district court had jurisdiction to hear CHAWN’s unreasonable delay action for two 

reasons. First, the requirement that an unreasonable delay action may only be filed within the 

appropriate circuit is a venue requirement that COGA and EPA waived by failing to object within 

the requisite time period. Second, even if this Court finds that the CAA is ambiguous, it should 

construe the filing requirement as non-jurisdictional and let this case proceed to the merits. 

A.  The Requirement To File Within the D.C. Circuit Is Unambiguously A 
Venue Requirement That COGA and EPA Waived. 

 
 The CAA unambiguously assigns venue requirements to the courts of appeals and permits 

unreasonable delay actions to be filed in the district courts within them. The plain language of the 
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statute and its legislative history make this clear. Statutory interpretation begins with the plain 

language of the statute. Hardt v. Reliance Standard Life Ins. Co., 560 U.S. 242, 251 (2010). In 

determining a statute’s meaning, a court must look to the specific context in which the language is 

used and the broader structure of the statute as a whole. Yates v. United States, 574 U.S. 528, 537 

(2015). Section 304(a) of the CAA permits any person to commence a civil action against the 

Administrator alleging failure to perform a non-discretionary duty or act. 42 U.S.C. § 7604(a). The 

statute further provides that “[t]he district courts shall have jurisdiction” to order the performance 

of any such duty or act. Id. In 1990, Congress added the additional provision that “[t]he district 

courts of the United States shall have jurisdiction to compel [non-discretionary] agency action 

unreasonably delayed.” See Pub. L. No. 101-549, § 707(f), 104 Stat. 2399, 2683 (1990) (codified 

at 42 U.S.C. § 7604(a)). The section further specifies that an unreasonable delay action “may only 

be filed” in a federal district court “within” the appropriate circuit identified by section 307(b). Id. 

The statute is unambiguously a grant of jurisdiction followed by a venue requirement for 

unreasonable delay actions, as evidenced by its use of the words “shall have jurisdiction” as 

compared to the words “may only be filed.” See Tex. Mun. Power Agency v. EPA, 89 F.3d 858, 

867 (D.C. Cir. 1996) (identifying the word “file” as indicative of venue); Kingdomware Techs., 

Inc. v. United States, 136 S. Ct. 1969, 1972 (2016) (describing the distinction between the words 

“shall” and “may”). 

Nothing in section 307(b) disrupts this clear reading of the statute. Section 307(b) specifies 

that actions that are “nationally applicable” or based on a “determination of nationwide scope or 

effect” “may be filed only” in the D.C. Circuit, and actions that are “locally or regionally 

applicable” “may be filed only” in the appropriate regional circuit. 42 U.S.C. § 7607(b). Courts 

construing section 307(b) have consistently concluded that the plain text of the statute confers 
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jurisdiction with the courts of appeals and specifies venue among them. See Dalton Trucking, Inc. 

v. EPA, 808 F.3d 875, 879–80 (D.C. Cir. 2015); Texas v. EPA, 829 F.3d 405, 418 (5th Cir. 2016); 

New York v. EPA, 133 F.3d 987, 990 (7th Cir. 1998). This reading comports with the unambiguous 

meaning of section 304(a). 

The legislative history of the CAA reinforces this reading of the statutory text. In 1977, 

Congress amended section 307(b) to further clarify the distinction between national and regional 

actions. See Pub. L. 95-95, § 305(c), 91 Stat. 685, 776 (1977) (codified at 42 U.S.C. § 7607(b)). 

The main House committee report accompanying the legislation identified the provisions as 

“relating to venue for review of rules or orders,” and as providing “exclusive venue for review” to 

the D.C. Circuit for national actions. H.R. REP. NO. 95-294, at 323–24 (1977). The Supreme Court 

reviewed this legislative history and confirmed that section 307(b) specifies venue among the 

courts of appeals. See Harrison v. PPG Indus., Inc., 446 U.S. 578, 590 (1980) (characterizing the 

provision as identifying “proper venue as between the District of Columbia Circuit and the other 

Federal Circuits” rather than jurisdiction). Defendant waive their right to object to venue when 

they fail to file an objection in a motion to dismiss, responsive pleading, or timely amendment. 

FED. R. CIV. P. 12(h)(1). Because COGA and EPA did not object to venue, they have waived the 

right to now. 

B. The Requirement to File Within the D.C. Circuit Should Be Construed As 
Non-Jurisdictional.  

 
Even if this Court finds that the CAA is ambiguous, it should construe the filing 

requirement as non-jurisdictional and permit the case to proceed to the merits. Unless a statute 

expressly limits jurisdiction, courts should not infer statutory requirements as providing 

jurisdictional restrictions. Texas v. EPA, 829 F.3d at 418 n.15 (citing V.L. v. E.L., 136 S. Ct. 1017, 

1021 (2016)). The Supreme Court “has long rejected the notion that all mandatory prescriptions, 
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however emphatic, are properly typed jurisdictional.” V.L., 136 S. Ct. at 1021 (quoting Gonzalez 

v. Thaler, 565 U.S. 134, 146 (2012)). Without clear guidance from the statute, the Supreme Court 

directs courts to construe requirements as non-jurisdictional. Sebelius v. Auburn Reg’l Med. Ctr., 

568 U.S. 145, 153–54 (2013). 

 Here, Congress expressly confers jurisdiction to federal district courts in section 304(a) by 

stating “[t]he district courts shall have jurisdiction.” 42 U.S.C. § 7604(a). Section 307(b) similarly 

uses the mandatory “shall” five times, none of which has to do with choosing the appropriate 

circuit. See id. § 7607(b). The phrase “may be filed only” is not the sort of express jurisdictional 

requirement required by the Court. See V.L., 136 S. Ct. at 1021; see also MacDonald v. 

Greenwood, 356 B.R. 416, 424 n.8 (W.D. Tenn. 2006), aff’d sub nom. Thompson v. Greenwood, 

507 F.3d 416 (6th Cir. 2007) (finding that the word “only” used after the word “may” is likely 

only for emphasis). Because section 307(b) does not expressly limit jurisdiction, the filing 

requirement should be construed as non-jurisdictional, and this Court should permit this case to 

proceed to the merits. 

II.  THE ENDANGERMENT FINDING MUST BE UPHELD BECAUSE IT IS NOT 
 ARBITRARY AND CAPRICIOUS. 
 
 Under section 202(a)(1) of the CAA, the Administrator of the EPA must promulgate and, 

from time to time, revise motor vehicle emission standards “applicable to the emission of any air 

pollutant . . . which in his judgement, cause, or contribute to, air pollution which may reasonably 

be anticipated to endanger public health or welfare.” 42 U.S.C. § 7521(a)(1). When the 

Administrator makes this judgement for a particular or multiple air pollutants, the finding is called 

an endangerment finding. See Util. Air Regulatory Grp. v. EPA, 573 U.S. 302, 311 (2014). In 2009, 

to comply with the CAA’s “clear statutory command,” Massachusetts v. EPA, 549 U.S. at 532–

33, the EPA Administrator found that six long-lived and directly emitted GHGs “may reasonably 
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be anticipated both to endanger public health and to endanger public welfare.” Endangerment 

Finding, 74 Fed. Reg. at 66,497. In making this Endangerment Finding, the Administrator 

considered GHGs’ “effect on climate, and the public health and welfare risks associated with such 

climate change.” Id. 

 On judicial review, this Court may reverse the Endangerment Finding only if it finds that 

it is arbitrary and capricious, an abuse of discretion, or otherwise not in accordance with law. See 

42 U.S.C. §§ 7607(d)(1)(K), 7607(d)(9). This Court cannot conclude the Endangerment Finding 

is any of these for two reasons. First, the CAA unambiguously permits “effects on climate” to be 

the basis for a public welfare endangerment finding, id. § 7602(h), and effects on public health to 

be the basis for a public health endangerment finding. Id. § 7521(a)(1). Second, the Endangerment 

Finding is adequately supported by the administrative record. 

A.  The CAA Unambiguously Permits Effects On Climate To Be The Basis For A 
Public Welfare Endangerment Finding, And Effects On Public Health To Be 
The Basis For A Public Health Endangerment Finding. 

    
 Congress unambiguously permits “effects on climate” to be the basis for a public welfare 

endangerment finding. 42 U.S.C. § 7602(h). COGA and EPA do not dispute this. See R. at 10. The 

ultimate question for this Court is whether public health effects resulting from the effects of GHGs 

on climate can be the basis for a public health endangerment finding, and thus whether the 

Endangerment Finding is valid with respect to an endangerment of public health. This issue is 

particularly important because, if the Administrator finds an endangerment of public health, he 

must promulgate a primary NAAQS and require states to attain that NAAQS within more 

expeditious statutory deadlines. See 42 U.S.C. §§ 7502(a)(2)(A)–(B), 7509(d)(3). At the district 

court level, COGA and EPA argued that the effects of GHGs on climate cannot be the basis for a 

public health endangerment finding. R. at 10. The district court agreed concluding that, because 
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“Congress specifically included impacts on ‘climate’ in the definition of ‘welfare[,]’ . . . Congress 

saw climate impacts of air pollution solely as a matter of public welfare.” Id. In constructing the 

CAA this way, the district court made a clear error of law. 

1.  The CAA unambiguously permits public health effects resulting from 
GHGs’ effect on climate to be the basis for a public health 
endangerment finding. 

 
 Agencies and courts must always “give effect to the unambiguous intent of Congress.” 

Chevron, U.S.A., Inc. v. NRDC, 467 U.S. 837, 842–43 (1984). They cannot rewrite clear statutory 

terms to suit their own sense of how a statute should operate. Util. Air Regulatory Grp., 573 U.S. 

at 328. In determining whether a statutory provision is clear, review begins by looking at the text 

of the statute; when a term is undefined, a court must generally give it its ordinary meaning. 

Schindler Elevator Corp. v. United States ex rel. Kirk, 563 U.S. 401, 407 (2011). But the term’s 

ordinary meaning alone is not dispositive; in determining whether Congress had an “intention on 

the precise question of issue,” Chevron, 467 U.S. at 843 n.9, a court should look to the specific 

context in which the term is used and the broader structure of the statute. Yates, 574 U.S. at 537. 

This inquiry may involve looking at the statute’s structure and legislative history––applying 

relevant canons of statutory construction along the way. See id. at 542.  

 The plain text of CAA section 202(a)(1) clearly states that the Administrator must 

determine whether, in his judgement, “any air pollutant . . . from new motor vehicles or engines 

cause[s] or contribute[s] to air pollution which may reasonably be anticipated to endanger public 

health or welfare.” 42 U.S.C. § 7521(a)(1) (emphasis added). Air pollution may endanger public 

welfare by having “effects on climate.” Id. § 7602(h). Although public health is undefined, see id. 

§ 7602, its meaning is familiar enough. Indeed, the Supreme Court has stated that the ordinary 

meaning of public health in the CAA is simply “the health of the public.” Whitman v. Am. Trucking 
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Ass’ns, 531 U.S. 457, 465–66 (2001). “Public” is defined as “of, relating to, or affecting . . . 

people,” and “health” is defined as the “general condition of the body.” Public, Health, MERRIAM-

WEBSTER’S COLLEGIATE DICTIONARY (11th ed. 2014). Thus, air pollution may endanger public 

health if the Administrator finds that it may endanger the general condition of people’s bodies. 

 As written, the text is outcome-oriented; all that matters is that the Administrator in his 

judgment finds that (1) an air pollutant causes or contributes to air pollution, and (2) the air 

pollution may endanger public health or welfare. Air pollution may directly or indirectly endanger 

public health, but no matter the pathway, the outcome––the endangerment––occurs. See 

Endangerment Finding, 74 Fed. Reg. at 66,527 (explaining that, given the common-sense meaning 

of “public health,” it “must focus on the actual effect on people” instead of the “pathway from the 

air pollution to the effect”). Thus, so long as the Administrator finds that GHGs may endanger the 

general condition of people’s bodies, there is an endangerment to public health, no matter the string 

of causation. This outcome-oriented construction of the CAA’s text comports with the Act’s 

remedial structure and legislative history. 

a.  An outcome-oriented construction of the CAA’s text comports 
with the Act’s remedial structure. 

 
 The CAA’s purpose is to “protect and enhance the quality of the Nation’s air resources so 

as to promote the public health and welfare and the productive capacity of its population.” 42 

U.S.C. § 7401(b)(1). Title I is critical to achieving this purpose because it requires states to 

comprehensively address air pollution. See Whitman, 531 U.S. at 468 (specifying that NAAQS are 

the “engine that drives nearly all of Title I of the CAA”). The statute’s structure is designed to 

proactively remedy endangerments to public health or public welfare from air pollution by 

imposing the strictest regulatory requirements where they are needed most. See Union Elec. Co. v. 
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EPA, 427 U.S. 246, 256 (1976) (“[T]he 1970 Amendments to the Clean Air Act were a drastic 

remedy to what was perceived as a serious and otherwise uncheckable problem of air pollution.”). 

The statute’s structure is remedial in many ways. First, the statute requires states to attain 

NAAQS by submitting and implementing plans that include enforceable emissions limitations and 

other control measures. 42 U.S.C. § 7410(a)(2)(A). Second, the statute establishes a stricter 

statutory deadline for attaining a primary NAAQS than a secondary NAAQS because public health 

is at stake. Id. § 7502(a)(2)(A)–(B). Third, the statute subjects regions that are not in attainment of 

primary and secondary NAAQS to stricter regulatory requirements and provides even stricter 

regulatory requirements for nonattainment areas that have been classified as more severe. Id. §§ 

7501–7515. Fourth, the statute requires regions not in attainment of certain NAAQS to 

demonstrate progress regardless of how long they have been out of compliance or the age of the 

standards. Id. § 7511(b)(4)(A); see, e.g., Extreme Area Submission Requirements, Coachella 

Valley Nonattainment Area, 85 Fed Reg. 2,311, 2,312 (Jan. 15, 2020). This remedial structure 

supports the notion that Congress intended the Act to remedy endangerments to public health or 

welfare from air pollution regardless of the mechanism leading to such endangerment. 

b.  An outcome-oriented construction of the CAA’s text comports 
with the Act’s legislative history. 

 
 In passing the CAA Amendments of 1970, Congress was aware that addressing the 

Nation’s air pollution problems would not be an easy feat. See, e.g., 116 CONG. REC. 32,901 

(1970). In explaining the recommended changes, public health was the ultimate priority. Id. 

According to the chairman of the main Senate committee, “Our responsibility is to establish what 

the public interest requires to protect the health of persons. This may mean that people and 

industries will be asked to do what seems to be impossible at the present time. But if health is to 

be protected, these challenges must be met.” Id. (statement of Sen. Edmund S. Muskie). When 
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Congress passed the CAA Amendments of 1970, it was aware that “there were many gaps in the 

available scientific knowledge of the welfare and other environmental effects of air pollution 

agents.” See, e.g., S. REP. No. 91-1196, at 11 (1970). However, as scientific findings revealed new 

air pollution dangers to public health, Congress knew that air quality goals needed to remedy such 

dangers by the implementation of “quick and drastic reductions.” See 116 CONG. REC. 32,902 

(1970). 

 What is happening now is precisely what Congress anticipated. Science has advanced, and 

EPA now knows that GHGs in the atmosphere—which fit within the CAA’s unambiguous and 

capacious definition of “air pollutant,” Massachusetts v. EPA, 549 U.S. at 532—endanger public 

health by affecting climate. To remedy this danger, our world, and in particular, our country, which 

emits a significant amount of global GHG emissions,1 must implement measures that lead to 

“quick and drastic reductions” of GHGs. See 116 CONG. REC. 32,902 (1970). To do so, the 

Administrator must find an endangerment to public health. The CAA’s unambiguous outcome-

oriented text, remedial structure, and legislative history demand this construction of the CAA. Our 

future generations do too. 

2.  The Administrator’s legal interpretations of the CAA in the 
Endangerment Finding are entitled to Chevron deference because they 
are based on a permissible construction of the statute. 

 
 Even if this Court finds that the CAA is ambiguous, it must give effect to the 

Administrator’s legal interpretations in the Endangerment Finding because they are entitled to 

Chevron deference. Applying Chevron deference is appropriate “when it appears that Congress 

delegated authority to the agency generally to make rules carrying the force of law, and that the 

 
1 See Greenhouse Gas Emissions, EPA, https://www.epa.gov/ghgemissions/global-greenhouse-
gas-emissions-data#Country (last visited Nov. 7, 2020) (specifying that the United States 
contributes to fifteen percent of global carbon dioxide emissions).  
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agency interpretation claiming deference was promulgated in the exercise of that authority.” 

United States v. Mead Corp., 533 U.S. 218, 226–27 (2001). Delegation of such authority may be 

shown by an agency’s power to engage in adjudication and notice-and-comment rulemaking. Id. 

at 227. If Chevron deference is appropriate, and a statute is silent or ambiguous on a particular 

legal issue, a court must give effect to the agency's legal interpretation if it is based on a permissible 

construction of the statute. Chevron, 467 U.S. at 842–43. This is the case so long as the agency's 

interpretation is not arbitrary, capricious, or manifestly contrary to the statute. Id. at 844.  

 Here, Congress delegated authority to the Administrator to make rules governing with the 

force of law, evidenced by the Administrator’s power to engage in adjudication and notice-and-

comment rulemaking. See 42 U.S.C. §§ 7521(a)(1), 7542(a), 7508(a), 7410; 40 C.F.R. § 22.1(a)(2). 

Furthermore, the Endangerment Finding and the legal interpretations within it, all published in the 

Federal Register, were promulgated in the exercise of that authority. See Endangerment Finding, 

74 Fed. Reg. at 66,497 (“Pursuant to CAA section 202(a), the Administrator finds . . . .”). Thus, if 

this Court finds that the CAA is silent or ambiguous, Chevron deference applies, and the 

Administrator’s interpretations of the CAA in the Endangerment Finding must stand if they are 

based on a permissible construction of the statute. Chevron, 467 U.S. at 842–43.  

 In the Endangerment Finding, the Administrator concluded that the text of the CAA is 

ambiguous as to whether the effects of GHGs on climate can be the basis of a public health 

endangerment finding. Endangerment Finding, 74 Fed. Reg. at 66,527. While acknowledging that 

effects on climate are included in the term “public welfare,” the Administrator concluded that the 

health effects at issue here, resulting from GHGs’ effect on climate, are effects on public health–

–not public welfare. Id. She reasoned that the alternative approach suggested by commenters—

now argued by COGA and newly espoused in this litigation by EPA—is contrary to the 
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straightforward and common-sense meaning of public health. Id. at 66,527–28 (“EPA believes that 

its interpretation is a reasonable and straightforward way to categorize the health effects at issue 

here.”). The Administrator’s interpretation, not even close to being arbitrary, capricious, or 

manifestly contrary to the CAA, is based on a permissible construction of the statute. In fact, as 

explained above, given the CAA’s unambiguous outcome-oriented text, remedial structure, and 

legislative history, it unambiguously permits public health effects resulting from GHGs’ effect on 

climate to be the basis for a public health endangerment finding. 

3.  EPA’s newfound position is not entitled to any deference, nor is it 
persuasive in influencing the outcome of this case.  

 
 The district court properly concluded that EPA’s newfound position is not entitled to 

deference. R. at 10. An agency is owed no deference for interpretations that are unsupported by 

regulations, rulings, or administrative practice—particularly those adopted solely for purposes of 

litigation. Mead, 533 U.S. at 228 (citing Bowen v. Georgetown Univ. Hospital, 488 U.S. 204, 212–

13 (1988)). EPA’s newfound position, adopted solely for the purposes of this litigation, is 

inconsistent with its own regulation––the Endangerment Finding, which has been in force for over 

a decade. See Endangerment Finding, 74 Fed. Reg. at 66,527. It is therefore owed no deference.  

Even if this Court finds that EPA’s newfound position is entitled to Skidmore deference, it 

should be given little weight. The weight that an interpretation or opinion should be given under 

Skidmore depends on the “thoroughness evident in its consideration, the validity of its reasoning, 

its consistency with earlier and later pronouncements, and all those factors which give it power to 

persuade.” Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944); Mead, 533 U.S. at 228. EPA’s 

thought-out and articulated reasoning in the Endangerment Finding, its consistent view that climate 

change endangers public health, and its sudden change of position with no thorough explanation 

suggests that its newfound position is highly unpersuasive. Any weight that might be afforded to 
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it is negligible and counterbalanced by the Chevron deference that must be afforded to the 

Endangerment Finding.  

B.  The Endangerment Finding Cannot Be Challenged With Policy Arguments 
And Is Adequately Supported By The Administrative Record. 

 
 The district court was correct to reject both of COGA’s challenges to the Endangerment 

Finding—that the Administrator failed to consider absurd regulatory policy impacts and that the 

science relied on by the Administrator is too uncertain. R. at 9–10. Policy judgements have nothing 

to do with making the Endangerment Finding; nor would an alleged “additional level of regulatory 

absurdity,” R. at 9, change that. Massachusetts v. EPA, 549 U.S. at 533; Coal. for Responsible 

Regulation, Inc. v. EPA, 684 F.3d 102, 117–18 (D.C. Cir. 2012) (per curiam) (“The statute speaks 

in terms of endangerment, not in terms of policy . . . .”); see also discussion infra Section III.B.4 

(arguing that listing GHGs as a criteria pollutant does not produce an absurd result). 

COGA’s challenge that the science relied on by the Administrator is too uncertain is a 

challenge to the facts relied upon in an informal notice-and-comment rulemaking, which must be 

reviewed under the arbitrary and capricious standard. Small Refiner Lead Phase-Down Task Force 

v. EPA, 705 F.2d 506, 520 (D.C. Cir. 1983). The “arbitrary and capricious” standard of review is 

highly deferential and presumes agency action to be valid. Citizens to Pres. Overton Park, Inc. v. 

Volpe, 401 U.S. 402, 415 (1971). This is especially true when the agency’s decision is a scientific 

determination. Balt. Gas & Elec. Co. v. NRDC, 462 U.S. 87, 103 (1983). A reviewing court must 

affirm the agency’s decision if a rational basis is presented. United States v. Allegheny-Ludlum 

Steel Corp., 406 U.S. 742, 749 (1972). The mere presence of scientific uncertainty cannot warrant 

invalidation of the Endangerment Finding. See Massachusetts v. EPA, 549 U.S. at 534. The 

language in CAA section 202(a)(1) is precautionary. See 42 U.S.C. § 7521(a)(1). Requiring EPA 

to find “‘certain’ endangerment . . . would effectively prevent EPA from doing the job Congress 
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gave it . . . prevent[ing] reasonably anticipated endangerment from maturing into concrete harm.” 

See Coal. for Responsible Regulation, 684 F.3d at 122; Am. Lung Ass’n v. EPA, 134 F.3d 388, 389 

(D.C. Cir. 1998). A similar challenge to the Endangerment Finding has already been rejected by 

the D.C. Circuit. See Coal. for Responsible Regulation, 684 F.3d at 120–22.  

The administrative record clearly provides a rational basis for the Administrator’s 

Endangerment Finding. Reviewing the plethora of scientific evidence before her, notwithstanding 

some scientific uncertainty, which is inevitable in the realm of environmental protection and public 

health, see Am. Trucking Ass’ns v. EPA, 283 F.3d 355, 378 (D.C. Cir. 2002), the Administrator 

found that GHGs endanger public health and welfare. The Administrator based her findings on the 

“best available science,” which included an immense body of scientific evidence including major 

assessments by the United States Global Climate Research Program, the Intergovernmental Panel 

on Climate Change, and the National Research Council. Endangerment Finding, 74 Fed. Reg. at 

66,496, 66,497, 66,511. In the fifty-page Endangerment Finding, the Administrator reviewed the 

effects that GHGs have on public health and welfare. See id. at 66,523–36. The Administrator 

found that GHGs will endanger public health by increasing mortality and morbidity from higher 

ambient ozone concentrations, more intense heat waves, more frequent extreme weather events, 

and more prevalent allergenic illnesses. Id. at 66,497–98. The Administrator particularly noted that 

children, the elderly, and the poor are the most vulnerable. Id. The Administrator further found 

that GHGs will endanger public welfare by impacting water supply and quality, the prevalence of 

extreme events such as floods, droughts, hurricanes, storm surges, sea level rise, and wildfires; she 

also discussed impacts to energy, infrastructure, settlements, ecosystems, wildlife, and agriculture. 

Id. at 66,498. The Endangerment Finding is clearly supported by the administrative record, based 

on the best available science, and not arbitrary and capricious. 
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III.  EPA’S SECTION 202 ENDANGERMENT FINDING TRIGGERS A NON-
DISCRETIONARY DUTY FOR THE ADMINISTRATOR TO LIST GHGS AS A 
CRITERIA POLLUTANT UNDER SECTION 108. 

 
 EPA must list GHGs as a criteria pollutant under CAA section 108(a) because the 

Administrator has already found these pollutants to endanger public health and welfare and 

because section 108(a) creates a non-discretionary duty to list such pollutants as a criteria pollutant. 

A. Any Air Pollutant Qualifying For Listing Under Section 202 Necessarily Also 
Qualifies For Listing Under Section 108. 

 
An endangerment finding under section 202(a)(1) also triggers listing as a criteria pollutant 

under section 108(a). An air pollutant qualifies for listing under CAA section 108(a)(1) if it is 

reasonably likely to endanger public health or welfare and stems from numerous mobile sources. 

42 U.S.C. § 7408(a)(1). Section 108(a)(1) of the CAA directs the Administrator to list each air 

pollutant, “emissions of which, in his judgment, cause or contribute to air pollution which may 

reasonably be anticipated to endanger public health or welfare” and “the presence of which in the 

ambient air results from numerous or diverse mobile or stationary sources.” Id. Similarly, section 

202(a)(1) directs the Administrator to prescribe standards for any air pollutant “which in his 

judgment cause, or contribute to, air pollution which may reasonably be anticipated to endanger 

public health or welfare” and that stem from “new motor vehicles or new motor vehicle engines.” 

Id. § 7521(a)(1). The plain text of the statute—informed by its context, structure, and purpose—

clearly indicates that endangerment under section 202 is indistinguishable from endangerment 

under 108 and that any source included in section 202 is also encompassed by section 108. 

1.  Endangerment under section 202 is indistinguishable from 
endangerment under section 108. 

  
The plain text of the CAA clearly establishes that endangerment under section 202 

necessarily implies endangerment under section 108. The language of section 108(a)(1) directs the 
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Administrator to list each “air pollutant” that “in his judgment, cause[s] or contribute[s] to air 

pollution which may reasonably be anticipated to endanger public health or welfare.” 42 U.S.C. § 

7408(a)(1). Similarly, section 202(a)(1) directs the Administrator to set standards for any air 

pollutant that “in his judgment cause[s], or contribute[s] to, air pollution which may reasonably be 

anticipated to endanger public health or welfare.” Id. § 7521(a)(1). The nearly identical language 

of these provisions clearly indicates a unity of meaning—a reading that is supported by the context 

and structure of the CAA. 

A reviewing court must generally presume “that identical words used in different parts of 

the same act are intended to have the same meaning.” Util. Air Regulatory Grp., 573 U.S. at 319 

(quoting Envtl. Def. v. Duke Energy Corp., 549 U.S. 561, 574 (2007)). Courts must at the same 

time apply the “fundamental canon of statutory construction that the words of a statute must be 

read in their context and with a view to their place in the overall statutory scheme.” Id. at 320 

(quoting FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 133 (2000)). While the term 

“air pollutant” in the CAA does not carry with it “a command to regulate” wherever it is found in 

the statute, it does identify a consistent “universe of substances EPA may consider regulating” 

when those substances “may sensibly be encompassed within [a] particular regulatory program.” 

Util. Air Regulatory Grp., 573 U.S. at 319. In this case, the term “air pollutant” as used in sections 

108(a)(1) and 202(a)(1) must be read in the context of those statutory provisions. Because both 

sections of the statute require identical findings of endangerment, using nearly the exact same 

language, this Court must presume that the language of endangerment in sections 108 and 202 

have the same meaning and that Congress therefore intended similar treatment of “air pollutant” 

in both sections. 
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The structure of the CAA supports the reading that Congress intended these provisions to 

work in tandem, not in isolation. Sections 108, 109, and 110 of the CAA establish a binding 

timetable for the promulgation of air quality standards for criteria pollutants that the Administrator 

may not defer. 42 U.S.C. §§ 7408–7410. On the other hand, section 202 permits the Administrator 

to delay the effective date of regulations to enable the development of technology when the cost 

of compliance is too high. Id. § 7521(a)(2). If Congress intended these provisions to be 

substitutes—up to the discretion of the Administrator to select like items from a menu—then the 

discretion under section 202 to delay the regulation of dangerous air pollutants would undermine 

the declared purposes of the Act to protect air quality “so as to promote the public health and 

welfare.” See id. § 7401(b)(1); cf. NRDC v. Train, 545 F.2d 320, 325 (1976) (reasoning from the 

Act’s structure that section 211 was likewise intended to be a supplement to sections 108 to 110). 

There is thus no reason to believe that Congress intended there to be any distinction between 

endangerment under section 202 and endangerment under section 108. 

Even if not every endangerment finding under CAA section 202 necessarily qualifies for 

listing under CAA section 108, EPA’s particular endangerment finding for GHGs establishes facts 

that are clearly enough to satisfy the requirements of CAA section 108. In support of its public 

health finding, EPA identified extensive and severe impacts to human health. Endangerment 

Finding, 74 Fed Reg. at 66,524–26; see discussion supra Section II.B. Under any reasonable 

definition of “public health,” these impacts identified by the Endangerment Finding meet the 

requirement of endangering public health in section 108. See Whitman, 531 U.S. at 466. Likewise, 

the Administrator found GHGs to have significant negative impacts on public welfare. 

Endangerment Finding, 74 Fed Reg. at 66,530–35; see discussion supra Section II.B. These 
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findings clearly meet the standard of endangering public welfare in section 108 as provided by the 

statute. See 42 U.S.C. § 7602(h).  

2.  Any source that is a “motor vehicle” or “engine” under section  202 is 
necessarily also a “numerous mobile source” under section 108. 

 
The plain text of the CAA clearly indicates that any source qualifying under section 202 

would also qualify under section 108. The category of pollutant envisioned by section 108(a)(1) 

includes any air pollutant “from numerous or diverse mobile or stationary sources,” while section 

202(a)(1) encompasses any air pollutant “from new motor vehicles or new motor vehicle engines.” 

42 U.S.C. §§ 7408(a)(1), 7521(a)(1). Because motor vehicles and their engines are classified as 

mobile sources under the Act,2 any source contemplated as part of an endangerment finding under 

the language of section 202(a)(1) is also encompassed by the language of section 108(a)(1)—

indeed, emissions under one could be described as a subset of emissions under the other. See id. If 

the emissions of a pollutant from motor vehicles and their engines are enough to endanger public 

health or welfare by themselves, then they are enough to endanger public health and welfare when 

considering all mobile and stationary sources. 

The structure of the CAA supports the unambiguous meaning of the plain text. The Act 

creates several interconnected schemes for regulating air pollutants from mobile and stationary 

sources—for stationary sources, new source performance standards under section 111 and 

hazardous air pollutant regulations under section 112; for mobile sources, federal emissions 

standards for new vehicles under section 202 and fuel additive regulations under section 211. Id. 

 
2 Although the Act does not define “mobile source,” it does define “stationary source” to be “any 
source of an air pollutant except those emissions resulting directly from an internal combustion 
engine for transportation purposes.” 42 U.S.C. § 7602(z). By implication, a mobile source is any 
source of an air pollutant resulting directly from an internal combustion engine for transportation 
purposes. See id. 
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§§ 7411, 7412, 7521, 7545. The Act also creates a system of NAAQS covering both mobile and 

stationary sources. Id. §§ 7408–7410. The comprehensive framework created by these various 

schemes are meant to be reinforcing, not isolated. See Train, 545 F.2d at 325. 

The Administrator found that emissions from numerous mobile sources—“passenger cars, 

light-duty trucks, motorcycles, buses, and medium and heavy-duty trucks”—cause or contribute 

to such air pollution. See Endangerment Finding, 74 Fed Reg. at 66,537. She noted that these 

sources account for about four percent of all global GHG emissions and for about twenty-three 

percent of all United States GHG emissions, which “by any standard . . . make a meaningful 

contribution to [GHG] concentrations.” Endangerment Finding, 74 Fed Reg. at 66,537–38 (quoting 

Massachusetts v. EPA, 549 U.S. at 525). The long list of mobile sources considered by the 

Administrator likewise meets any reasonable definition of “numerous.” Numerous, MERRIAM-

WEBSTER’S COLLEGIATE DICTIONARY (11th ed. 2014) (“consisting of great numbers of units or 

individuals”).  

The Administrator further found that “electricity generation” and “industry” also emit large 

amounts of GHGs. See Endangerment Finding, 74 Fed. Reg. at 66,439–40. Although not within 

the remit of section 202, the finding that these sectors additionally contribute to GHG pollution 

further bolsters the finding of “numerous or diverse mobile or stationary sources” under section 

108(a)(1). 42 U.S.C. § 7408(a)(1). It is clear therefore that EPA’s Endangerment Finding satisfies 

the requirements for listing under section 108. 

B.  The Administrator Has A Non-Discretionary Duty To List GHGs Under 
Section 108 of the CAA. 

 
Section 108(a)(1) of the CAA creates a non-discretionary duty for the Administrator to list 

any air pollutant that in his judgment both endangers public health or welfare and result from 

numerous or diverse sources. 42 U.S.C. § 7408(a)(1). This non-discretionary duty has been 
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recognized by the D.C. and Second Circuits. See Ctr. for Biological Diversity v. EPA, 749 F.3d 

1079, 1083 (D.C. Cir. 2014); Train, 545 F.2d at 328. Nonetheless, EPA, for the purposes of this 

litigation, has adopted the contrary interpretation that section 108(a) does not establish a non-

discretionary duty. 

EPA’s interpretation is wrong and owed no deference in this court. First, EPA’s 

interpretation conflicts with the unambiguous meaning of the statute—a finding supported by the 

D.C. and Second Circuits. Second, EPA’s interpretation is due no deference because it was not 

made pursuant to an exercise of EPA’s rulemaking power. Third, even granting Chevron 

deference, EPA’s interpretation is not reasonable because it creates an unconstitutional result. 

Finally, the unambiguous meaning does not result in an absurd result as claimed by COGA.  

1.  The statute is unambiguous that EPA lacks discretion to not list a 
qualifying pollutant under section 108. 

 
The plain text of the statute clearly indicates that EPA lacks discretion to not list an air 

pollutant it has found to endanger public health or welfare. First, the statute uses the mandatory 

word “shall” to indicate a non-discretionary act. 42 U.S.C. § 7408(a)(1). Second, the statute uses 

the word “judgment” where it intends for agency judgment to be applied, which is in the factual 

determination of whether a given air pollutant endangers public health or welfare. See id. Third, 

in subparagraph (C), the statute links two clauses without a comma to indicate that the “plans” it 

means are those the Administrator has on December 31, 1970. See id. This unambiguous meaning 

was the original public meaning of the statute as it was understood by the new agency designated 

to implement it less than one month after enactment. See List of Air Pollutants, 36 Fed. Reg. 1,515 

(Jan. 25, 1971).3 While an agency is entitled to change its reasonable interpretation of an 

 
3 “Section 108(a)(1) . . . directs the Administrator . . . to publish . . . and from time to time thereafter 
revise, a list that includes each air pollutant which in his judgment has an adverse effect on public 
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ambiguous statute, Nat’l Cable & Telecomms. Ass’n v. Brand X Internet Servs., 545 U.S. 967, 981 

(2005), this contemporary evidence from the time of passage points to no ambiguity in the statute 

at all. See also Kennecott Copper Corp. v. EPA, 462 F.2d 846, 847 (D.C. Cir. 1972) (finding a 

similar unambiguous meaning around the same time). 

The context and structure of the CAA provides further support for this reading. In similar 

endangerment provisions, Congress explicitly provided discretion for the Administrator to delay 

regulations for various purposes. In section 202, the statute specifies that any regulations 

prescribed under the provision “shall take effect after such period as the Administrator finds 

necessary” to enable the development of technology, “giving appropriate consideration to the costs 

of compliance.” See 42 U.S.C. § 7521(a)(2). In section 211, the statute permits regulation only 

after the Administrator has considered “other technological or economically feasible means” of 

achieving pollution reductions, completed a cost benefit analysis, and ensured that a substitute 

product will not be worse than the regulated product. See id. § 7545(c)(1)–(2). In section 231, the 

statute authorizes the Administrator to issue emissions standards for aircraft engines, with the 

proviso that such a change not increase the engine noise or sacrifice aircraft safety. See id. § 

7571(a)(2). Congress knows how to clearly delegate discretion to the agency when it so chooses. 

In section 108, it has simply chosen not to. 

In determining whether ambiguity exists in a statute, a reviewing court must also weigh 

the likelihood that Congress intended to delegate the resolution of a major issue to an agency. See 

Brown & Williamson Tobacco, 529 U.S. at 159; MCI Telecomms. Corp. v. AT&T Co., 512 U.S. 

218, 231 (1994). A reviewing court must presume that Congress does not leave fundamental 

 
health or welfare, which is present in the ambient air as a result of emissions from numerous or 
diverse mobile or stationary sources, and for which no air quality criteria were issued prior to the 
enactment of the amendments.” 
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regulatory questions to an agency’s discretion without a clear statutory statement saying so. See 

Whitman, 531 U.S. at 468 (“[Congress] does not, one might say, hide elephants in mouseholes.”). 

To read section 108(a) as COGA and EPA urge would be to presume that Congress intended to 

delegate unlimited and unguided discretion to the Administrator to frustrate the CAA’s most 

important program to achieve its purpose—and all in the word “plans.” This would surely be to 

place a discretionary elephant in a statutory mousehole. 

When the principle of stare decisis and the doctrine of Chevron deference conflict, the 

Supreme Court has reasoned that deference to an agency’s reasonable interpretation must give way 

to the precedential value of the prior judicial construction, so long as the earlier court found the 

statute to be ambiguous. Brand X, 545 U.S. at 983. The unambiguous meaning of section 108(a)(1) 

has been explicitly found by the D.C. and Second Circuits. See Ctr. for Biological Diversity, 749 

F.3d at 1083; Train, 545 F.2d at 328. Although the precedents of the Second and D.C. Circuits do 

not bind this court, they are nevertheless highly persuasive authority to which this court should 

give due consideration. 

2.  Even if ambiguity is found, EPA is due no deference for an 
interpretation taken only for purposes of litigation. 

 
EPA’s interpretation is owed no deference because its interpretation was not in the context 

of exercising its rulemaking or adjudicatory power. See discussion supra Section II.B.2–3 

(discussing when Chevron and Skidmore deference apply and that there should be no deference 

when an interpretation is adopted solely for purposes of litigation). Prior to this litigation, the 

closest EPA has come to interpreting the discretionary nature of section 108(a) was in its 2008 

Advance Notice of Proposed Rulemaking for GHGs. See Regulating Greenhouse Gas Emissions 

Under the Clean Air Act, 73 Fed. Reg. 44,354, 44,477 (July 30, 2008). The pertinent section of 

the notice, however, merely solicits comment on the issue; it does not make an interpretation of 
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the statute. See id. (“This third criterion could provide EPA discretion to decide whether the list 

those pollutants under section 108.”) (emphasis added). Notwithstanding the Second Circuit’s 

holding in Train, EPA called this a “proper and reasonable question to ask” in light of the Chevron 

decision, but it did not propose a resolution. See id. at 44,477 n.229. 

3.  Even if ambiguity is found, EPA’s interpretation is not reasonable. 
 

Even if a statute is found to be ambiguous, an agency must resolve that ambiguity “within 

the bounds of reasonable interpretation.” City of Arlington v. FCC, 569 U.S. 290, 296 (2013). 

While there is little Supreme Court precedent on what sort of agency interpretation would count 

as unreasonable, surely a reading resulting in an unconstitutional result would be one. Cf. 42 U.S.C. 

§ 7607(9)(B) (identifying unconstitutionality as reason for judicial reversal of an agency action). 

Under one reading of the Court’s nondelegation doctrine any delegation of legislative power 

without sufficient guidance from Congress may violate unconstitutional limits. See Gundy v. 

United States, 139 U.S. 2116, 2135–37 (2019) (Gorsuch, J., dissenting). Where Congress “declares 

no policy” to guide the agency’s actions, Panama Refining Co. v. Ryan, 293 U.S. 388, 415 (1935), 

or grants “unfettered discretion” to regulate or not, A.L.A. Schechter Poultry Corp. v. United States, 

295 U.S. 495, 542 (1935), the statute represents an unconstitutional delegation of legislative 

power. Id. More recently, the Court has combined the nondelegation doctrine and the concept of 

avoidance to read statutes narrowly when nondelegation concerns may be at play. See Industrial 

Union Dep’t, AFL-CIO v. Am. Petroleum Inst., 448 U.S. 607, 646 (1980) (opinion of Stevens, J.). 

In the absence of a clear Congressional mandate, a statute must be read narrowly to avoid a 

“sweeping delegation of legislative power,” which might be unconstitutional. Id.  

If section 108(a) is ambiguous—as it must be for the agency to merit deference, Chevron, 

467 U.S. at 843—then the Court’s avoidance approach under the nondelegation doctrine applies. 
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See Industrial Union Dep’t, 448 U.S. at 646. Under EPA’s interpretation of section 108(a), 

Congress would have delegated to the Administrator complete discretion of whether to regulate 

pollutants dangerous to human health and welfare without providing any guidance as to what 

factors the Administrator should consider in applying that discretion. COGA and EPA cannot point 

to any provision of the statute that constrains or guides this application of discretion. Such a grant 

of unfettered legislative power would be unconstitutional so the court must read the CAA to avoid 

this constitutional conflict. See id.  

4.  The listing of GHGs as a criteria pollutant under section 108 does not 
produce an absurd result. 

    
COGA claims that the unambiguous meaning of the CAA above must be discarded because 

it would produce an absurd or undesirable policy result. R. at 9. The Supreme Court has 

consistently rejected such arguments in the face of unambiguous statutory language. See, e.g., Util. 

Air Regulatory Grp., 573 U.S. at 325–26. Even if this court were free to entertain such an 

argument, the regulations of GHGs under section 108 is neither contrary to Congressional intent 

nor administratively impractical. Congress drafted the CAA based on the precautionary principle, 

which is embodied in provisions throughout the statute, including language in this very subsection. 

See 42 U.S.C. § 7408(a)(1) (requiring listing where pollutants “may reasonably be anticipated to” 

endanger public health or welfare); see also Endangerment Finding, 74 Fed Reg. at 66,505 

(interpreting identical language in section 202(a)(1) to be proactive and forward-looking). The 

mechanism of 108(a)(1), especially the requirement to revise “from time to time thereafter” was 

clearly created with the understanding that the Administrator would add qualifying pollutants into 

the future as scientific understanding improved. See 42 U.S.C. § 7408(a)(1). This is precisely the 

action that CHAWN is seeking to compel EPA to do. 
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The result of setting NAAQS for GHGs would also not be administratively impractical. 

EPA can set a primary NAAQS for GHGs by determining the target concentration of GHGs 

necessary to keep global temperatures from rising past 1.5 degrees Celsius above pre-industrial 

levels—the level beyond which experts widely predict devastating climate impacts. See Howard 

M. Crystal et al., Returning to Clean Air Act Fundamentals: A Renewed Call to Regulate 

Greenhouse Gases Under the National Ambient Air Quality Standards (NAAQS) Program, 31 

GEO. ENV’T L. REV. 233, 244, 263 (2010). It is true that the entire country would immediately fall 

into nonattainment because GHG levels are currently far above what is necessary to stabilize the 

planet, and it would take more than ten years to reach attainment. Id. at 263. But immediate wide-

scale nonattainment would not create the results that COGA claims. The CAA is structured to help 

nonattainment areas reach attainment over time, see 42 U.S.C. §§ 7501–7515, and highway fund 

sanctions would only apply if a state failed to submit an adequate plan and did not correct the 

deficiency within eighteen months. Id. § 7509. By using the “averaging” feature of a NAAQS, 

EPA can set binding benchmarks to maximize reductions and insure “reasonable further progress” 

on a strict timetable towards attainment even with final attainment not achieved for decades or 

longer. Crystal, supra, at 264–66. Such regulation would complement the efforts of all other major 

countries to reduce emissions consistent with a 1.5-degree Celsius target. See United Nations 

Framework Convention on Climate Change, Paris Agreement, Dec. 12, 2015, T.I.A.S. No. 16–

1104. Such a result is neither impractical to administer nor contrary to the intent of Congress as 

expressed in the CAA. Rather, it is what the plain text and structure of the statute requires based 

on EPA’s Endangerment Finding. 
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IV. THIS COURT MUST ORDER EPA TO LIST GHGs AS A CRITERIA 
 POLLUTANT UNDER SECTION 108 BECAUSE EPA HAS UNREASONABLY 
 DELYAED ITS STATUTORY DUTY. 
 

For over a decade, EPA has failed to list GHGs as a criteria pollutant as directed by law. 

During this time, the U.S. has emitted on average 6,705 million metric tons of GHGs per year,4 

the average annual concentration of carbon dioxide in the atmosphere has risen from 388 to 414 

parts per million,5 and global average temperatures have risen from 0.65 to 0.95 degrees Celsius 

above the previous century’s average.6 EPA’s delay has caused and will continue to cause 

irreparable harm to public health and welfare that will be felt for decades into the future. See 

Endangerment Finding, 74 Fed Reg. at 66,497–98. EPA’s delay is irresponsible, reckless, and 

contrary to law, according to the standard Congress intended to be applied. 

A. Congress Intended for the Standard of Unreasonable Delay in TRAC to 
Apply to Claims Under the CAA. 

 
Section 304(a) of the CAA authorizes suits against EPA to compel any non-discretionary 

duty that is “unreasonably delayed.” 42 U.S.C. § 7604(a). Congress added this explicit cause of 

action in its 1990 amendments to the CAA. See Pub. L. No. 101-549, § 707(f), 104 Stat. 2399, 

2683 (1990). Six years prior, the D.C. Circuit articulated its test of “unreasonable delay” in the 

context of section 706(1) of the Administrative Procedures Act (APA). Telecomms. Research & 

Action Ctr. v. FCC, 750 F.2d 70, 79–80 (D.C. Cir. 1984); 5 U.S.C. § 706(1).7 In using the same 

 
4 Greenhouse Gas Inventory Data Explorer, U.S. ENV’T PROT. AGENCY,  
https://cfpub.epa.gov/ghgdata/inventoryexplorer/#allsectors/allgas/econsect/all (last visited Nov. 
12, 2020).  
5 Rebecca Lindsey, Climate Change: Atmospheric Carbon Dioxide, CLIMATE.GOV (Aug. 14, 
2020), https://www.climate.gov/news-features/understanding-climate/climate-change-
atmospheric-carbon-dioxide.  
6 Climate at a Glance: Global Time Series, NOAA NAT’L CTRS. FOR ENV’T INFO. (Nov. 
2020), https://www.ncdc.noaa.gov/cag/global/time-series.  
7 The standard set in TRAC has been embraced by other circuits. See Wellesley v. FERC, 829 F.2d 
275, 277 (1st Cir. 1987); NRDC v. FDA, 710 F.3d 71, 84 (2d Cir. 2013); FERC v. Powhatan 
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language as the APA, Congress clearly intended to adopt the D.C. Circuit’s existing standard of 

“unreasonable delay” in the context of the CAA. See S. REP. NO. 101-228, at 374 (1989) (noting 

that the amended section 304(a) covers the same range of inaction as the APA, including 

“unreasonable delay”). 

The TRAC standard provides a flexible framework for analyzing the reasonableness of 

agency delay. First, a court must follow a “rule of reason,” taking into account whether Congress 

has indicated how quickly it expects the agency action to be completed. TRAC, 750 F.2d at 80. 

Second, a court must consider the type and importance of interests harmed by delay, judging 

impacts to human health and welfare more harshly than economic effects. Id. Finally, the court 

must balance the need for expedited action against other agency priorities. Id. Importantly, the 

standard does not require the finding of “impropriety lurking behind agency lassitude.” Id. Under 

the TRAC standard, EPA’s delay is clearly unreasonable. 

B.  EPA’s Delay Is Unreasonable Under The TRAC Framework. 
 

 This Court must find that EPA has unreasonably delayed listing GHGs as a criteria 

pollutant under CAA section 108(a) for three reasons. First, the CAA makes clear that EPA cannot 

refuse to act, and the rule of reason supports this conclusion. Second, public health and welfare 

interests have been profoundly prejudiced by EPA’s delay. And third, EPA offers no reasonable 

excuse for its failure to act. 

1.  EPA’s delay has exceeded the rule of reason and Congress’s intended 
timetable under the CAA. 

 
Courts must follow a “rule of reason,” considering any expectation of speed set by 

Congress in the statute. Id. An agency delay is unreasonable when it amounts to “effectively final 

 
Energy Fund, LLC, 949 F.3d 891, 903 (4th Cir. 2020); NRDC v. EPA, 956 F.3d 1134, 1139 (9th 
Cir. 2020). 
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agency action” subject to judicial review. Sierra Club v. Thomas, 828 F.2d 783, 793 (1987). 

Multiple circuit courts have concluded that “a reasonable time for agency action is typically 

counted in weeks or months, not years.” See NRDC v. United States, 956 F.3d 1134, 1139 (9th Cir. 

2020); In re Am. Rivers & Idaho Rivers United, 372 F.3d 413, 419 (D.C. Cir. 2004). Circuit courts 

have routinely held delays shorter than ten years to be unreasonable, even for complex 

administrative tasks. See A Cmty. Voice v. EPA, 878 F.3d 779, 788 (9th Cir. 2017) (eight years to 

update toxic substance standards); Pesticide Action Network N. Am., Inc. v. EPA, 798 F.3d 809, 

815 (9th Cir. 2015) (eight years to determine safety of pesticide); In re Int’l Chem. Workers Union, 

958 F.2d 1144, 1150 (D.C. Cir. 1992) (six years to promulgate rules on exposure to carcinogens). 

But the standard for reasonableness must be judged anew for each agency action considering the 

task actually assigned to the agency by the statute, while also considering the statute’s context, 

structure, and purposes. Cutler v. Hayes, 818 F.2d 879, 897–98 (D.C. Cir. 1987). 

Section 108(a)(1) of the CAA requires EPA to publish the initial criteria pollutant list 

within thirty days of enactment and to revise the list “from time to time thereafter.” 42 U.S.C. § 

7408(a)(1). The task assigned to EPA, once the required factual findings of the statute are met, is 

a merely ministerial one: to publish a revision of the list. Id. The thirty-day timeline given for 

publication of the initial list reinforces the clerical nature of the task. See id. EPA has already found 

that GHGs meet the factual requirements of section 108(a). See Endangerment Finding, 74 Fed. 

Reg. at 66496-97. All that is left for the agency to do is to publish the revision. See 42 U.S.C. § 

7408(a)(1). Surely such a task cannot reasonably take a decade to complete. See R. at 5. 

The structure and purpose of the CAA provide further point to an unreasonable delay. 

Congress passed the CAA to protect air quality “so as to promote the public health and welfare.” 

42 U.S.C. § 7401(b)(1). The CAA creates a binding timeline for the agency to follow in completing 
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the NAAQS process. Train, 545 F.2d at 322–24. Once a pollutant has been listed under section 

108, EPA must publish air quality criteria and proposed primary and secondary NAAQS within 

twelve months. 42 U.S.C. §§ 7408(a)(2), 7409(a)(2). States must then submit implementation 

plans within three years, id. § 7410(a)(1). And finally, if EPA finds the state plan insufficient, it 

must promulgate its own implementation plan within two years. Id. § 7410(c)(1). Considering this 

six-year timeline to final promulgation of implementation plans, it would be inconsistent with the 

structure and purpose of the CAA to read section 108(a)(1) as providing EPA the ability to delay 

the initial step of listing by more than a decade. 

2.  EPA’s delay has severely harmed public health and welfare. 

Courts must consider the nature and extent of interests harmed by an agency’s delay, 

particularly those impacting human health and welfare. TRAC, 750 F.2d at 80. This factor is 

especially significant when an agency’s own assessments show clear dangers to human health. See 

A Cmty. Voice, 878 F.3d at 786. In its Endangerment Finding, EPA found that the public health of 

current generations is at risk and that the threat to future generations will only mount over time as 

GHG pollution continues to accumulate in our atmosphere. Endangerment Finding, 74 Fed Reg. 

at 66,497–99. 

EPA’s ongoing inaction harms the public because promulgating NAAQS for GHGs would 

result in fewer public health and welfare detriments. The harms caused by EPA’s delay clearly 

surpass those that other circuit courts have found compelling. See NRDC v. EPA, 956 F.3d at 1136 

(9th Cir. 2020) (harm from a household pesticide); A Cmty. Voice, 878 F.3d at 788 (harm from 

lead paint); In re Int’l Chem. Workers Union, 958 F.2d at 1150 (harm from exposure to workplace 

chemicals). The harm on public health and welfare caused by GHGs is widespread and severe. A 

more stable climate and sustainable planet would be possible with regulations of GHGs under 
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section 108. EPA is not entitled to sit on its hands in the face of such dangerous impacts to human 

health and welfare. 

3.  EPA’s delay is without justification. 

Finally, courts must weigh the need for expedited action against competing agency 

priorities. TRAC, 750 F.2d at 80. Although agencies retain significant discretion to set their own 

priorities, there is a limit to how long an agency may cite competing tasks when confronted with 

clear congressional direction to act. In re United Mine Workers of Am. Int’l Union, 190 F.3d 545, 

554 (D.C. Cir. 1999). To justify such an egregious and harmful delay, EPA offers the fig leaf that 

it has a higher priority of reducing regulatory burdens, citing an Executive Order saying as much. 

R. at 12–13; Reducing Regulation and Controlling Regulatory Costs, Exec. Order 13771, 82 Fed. 

Reg. 9,339 (Feb. 3, 2017). But EPA may not accomplish this directive at the expense of performing 

its statutory duties. In any event, EPA had already delayed this task by seven years by the time the 

Executive Order was issued. EPA’s failure to take any action to protect health and welfare over a 

decade is inexcusable. For these reasons, this Court must find that EPA has unreasonably delayed 

listing GHGs as a criteria pollutant under CAA section 108 and order EPA to do so. 

CONCLUSION 

 For the reasons set forth above, this Court should reverse the district court’s grant of 

summary judgment with respect to EPA’s finding that GHGs endanger public health, and should 

affirm the district court’s grant of summary judgment in all other respects. 

 


