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JURISDICTIONAL STATEMENT 

This case involves an appeal from the United States District Court for the District of New 

Union. The United States District Court for the District of New Union has jurisdiction under the 

Citizen Suit provision of the Clean Air Act § 304(a), 42 U.S.C. § 7604(a) (1990), as well as federal 

question jurisdiction under 28 U.S.C. § 1331 (1980). The U.S. Court of Appeals for the Twelfth 

Circuit has appellate jurisdiction over this case pursuant to 28 U.S.C. § 1291 (2012). Plaintiffs, 

Climate Health and Welfare Now, Defendant, United States Environmental Protection Agency, and 

Intervenor, Coal, Oil and Gas Association have all filed a timely Notice of Appeal following the 

final Order of the District Court dated August 15, 2020 in No. 66-CV-2017. This Notice of Appeal 

was granted by the Twelfth Circuit, ordering the following issues be briefed.  

ISSUES PRESENTED FOR REVIEW 

1. Did the District Court have jurisdiction over CHAWN’s unreasonable delay claim under CAA § 

304(a) where the rule sought would be a rule of nationwide applicability subject to review 

exclusively in the DC Circuit under CAA § 307(b)?   
 

2. Is the 2009 Endangerment Finding valid with respect to an endangerment of public welfare? 

   

3. Is the 2009 Endangerment Finding valid with respect to an endangerment of public health? 

   

4. Does EPA’s ten-year delay in taking any action on listing GHGs as criteria pollutants under CAA 

§ 108(a) constitute an unreasonable delay?   
 

5. Does EPA have a non-discretionary duty to designate GHGs as a criteria pollutant under CAA § 

108 based on the 2009 Endangerment Finding?   

STATEMENT OF THE CASE 

A. Statement of Relevant Facts  

In 2009, the United States Environmental Protection Agency (EPA) issued a finding under 

Clean Air Act (CAA) § 202, 42 U.S.C. § 7521 (1990), that the emissions of Greenhouse gases 

(GHGs) endanger both public health and welfare (the “Endangerment Finding”). Endangerment 
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and Cause or Contribute Findings for Greenhouse Gases Under Section 202(a) of the Clean Air 

Act, 74 Fed. Reg. 66494, 66496 – 546 (Dec. 15, 2009) (to be codified at 40 C.F.R. Ch. 1); R. at 6. 

EPA found that numerous mobile sources emitted GHGs. R. at 6. EPA found the emissions of 

GHGs may present an endangerment to public health and public welfare by causing an increase in 

global temperature and changing storm frequency and precipitation patterns. R. at 6-7. EPA found 

that these climate change impacts endangered public health by increasing ozone pollution due to 

hotter temperatures, heat-related deaths, and insect-borne diseases, as well as other impacts. R. at 

7. EPA found that the climate change impacts also endangered the public welfare by reducing 

agricultural productivity and water supplies and increasing economic and property damage due to 

storms and rising sea levels and other impacts. R. at 7.     

On December 15, 2009, Climate Health and Welfare Now (CHAWN) and a group of other 

environmental organizations filed a petition with EPA demanding the Agency list GHGs as 

criteria pollutants under CAA § 108, 42 U.S.C. § 7408 (1998). R. at 5. Title I of CAA creates the 

regulatory scheme regarding pollutants deemed to endanger public health or welfare, known as 

“criteria pollutants.” R. at 6. EPA is tasked with establishing public health and welfare-based 

concentration limits for criteria pollutants, known as the primary and secondary National Ambient 

Air Quality Standards (NAAQS). R. at 6. Primary NAAQs are established at a level requisite to 

protect public health, while secondary NAAQS are set at the level necessary to protect public 

welfare under CAA § 109, 42 U.S.C. § 7409 (1977). R. at 8. 

Ten years have passed since the 2009 Endangerment Finding was issued, and CHAWN’s 

listing petition was filed. R. at 5. However, EPA has taken no action on the petition—to either 

grant or deny it. R. at 5. Although regulatory actions have been taken due to the Endangerment 

Finding and subsequent regulatory rollbacks, the 2009 Endangerment Finding has been left intact. 
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R. at 7. The finding of endangerment under CAA § 202 is the same for listing criteria pollutants 

under CAA § 108. R. at 6. Section 108 uses identical language to describe the endangerment 

trigger for regulation under § 108 as is used in § 202 under CAA. R. at 8. 

The Coal, Oil and Gas Association (COGA) is a commercial organization intervening to 

represent the economic interests of fossil fuel companies engaged in the extraction, processing, 

and marketing of coal, oil, and natural gas. R. 5. COGA asserts that the 2009 Endangerment 

Finding is contrary to law and that the administrative record does not support a finding of 

endangerment to public health sufficient to support a primary NAAQS. R. at 5. COGA also 

contends that granting CHAWN’s requested relief would result in regulatory limits that would 

negatively impact, if not destroy, the market for its products. R. at 5. 

B. Procedural History  

On October 15, 2019, CHAWN commenced this action under CAA Citizen Suit provision 

§ 304(a), 42 U.S.C. § 7604(a) (1990), to compel EPA Administrator to list GHGs as criteria air 

pollutants under CAA § 108(a). R. at 4. CHAWN satisfied the notice requirements of § 304(b), 42 

U.S.C. 7604(b). R. at 6. EPA took no action in response to CHAWN’s notice. R. at 6. The District 

Court claims it has jurisdiction under CAA Citizen Suit provision § 304(a) and Federal Question 

jurisdiction under 28 U.S.C. § 1331 (1980). R. at 5. The District Court found that CHAWN 

sufficiently established Article III standing. R. at 5-6. CHAWN seeks a court order directing EPA 

to publish a new list of criteria pollutants that includes GHGs. R. at 5. No defendant has objected 

to venue. R. at 5. 

On November 30, 2019, the United States District Court for the District of New Union 

granted COGA’s motion to intervene as a defendant under Fed. R. Civ. P. 24(a). R. at 5. Both 

COGA and EPA answered CHAWN’s complaint. R. at 5. COGA asserted a crossclaim against 



4 

 

EPA seeking a declaration that the Endangerment Finding is contrary to law. R. at 5. CHAWN 

asserts that once EPA made the Endangerment Finding, it became subject to a non-discretionary 

duty to list GHGs as criteria pollutants and that EPA’s ten-year delay is per se unreasonable. R. at 

5. EPA denies that it is subject to a non-discretionary duty and asserts that the regulatory 

complexities that would result from such a listing would more than justify the delayed response. 

R. at 5. COGA asserts that the 2009 Endangerment Finding is itself unsupported by law and the 

administrative record and does not, in any event, support a finding of endangerment to public 

health sufficient to support a primary NAAQS. R. at 5. EPA defends the 2009 Endangerment 

Finding with respect to public welfare but has declined to defend that portion of the 

Endangerment Finding that determined GHG emissions may reasonably be expected to endanger 

public health. R. at 5. EPA sides with COGA arguing that the portion of the Endangerment 

Finding concerning public health is not legally valid. R. at 5. EPA, CHAWN, COGA, and EPA 

all moved for summary judgment, to which the District Court granted plaintiff CHAWN’s motion 

for summary judgment in part and intervenor COGA’s in part. R. at 4. 

C. Rulings Presented for Review 

The United States District Court for the District of New Union issued an Order dated 

August 15, 2020 in 66-CV-2019 granting CHAWN’s motion for summary judgment in part. The 

District Court declared EPA’s 2009 Endangerment Finding is valid with respect to endangerment 

to public welfare. R. at 13. The District Court found that EPA had a rational basis for making a 

finding of endangerment that is consistent with the published findings of several international and 

national scientific review bodies and the vast majority of peer reviewed scientific literature. The 

District Court further found that CAA embodied the precautionary principle allowing EPA to 



5 

 

regulate to prevent potentially grave harms even in the face of uncertainty about the scope and 

causation of those harms. R. at 9 -10.   

Second, the District Court found that EPA has unreasonably delayed action on responding 

to CHAWN’s petition for designation of GHGs as a criteria pollutant and has unreasonably 

delayed designating GHGs as a criteria pollutant. The District Court rejected EPA’s argument that 

its ten-year delay was reasonable because regulation of GHGs would require resolution of thorny 

policy and scientific issues. R. at 12. The District Court found that human health and welfare are 

at stake given that EPA itself has found that unregulated GHGs emissions pose an endangerment 

to public welfare. R. at 13.  

Third, EPA had a non-discretionary duty to designate GHGs as a criteria pollutant. R. at 

13. Relying on Nat. Res. Def. Council, Inc v. Train, 545 F.2d 320 (2d Cir. 1976), the District 

Court rejected EPA’s argument that CAA § 108(a)(1)(C), 42 U.S.C. § 7408(a)(1)(C), limits 

designation to pollutants for which EPA plans to issue air quality criteria. R. at 13. 

Fourth, the District Court also granted COGA’s motion for summary judgment in part, and 

issued a judgment declaring that the portion of the Endangerment Finding determining GHGs 

endanger public health is contrary to law. R. at 14. The District Court was satisfied that Congress 

saw climate impacts of air pollution solely as a matter of public welfare. R. at 10. The District 

Court vacated the Endangerment Finding to the extent that it declares GHGs to endanger public 

health. R. at 14. 

CHAWN, EPA, and COGA all filed a timely Notice of Appeal. R. at 2. CHAWN appeals 

the District Court’s determination that EPA’s 2009 Endangerment Finding regarding public health 

is contrary to law. R. at 2. COGA appeals the District Court’s determination that EPA’s 2009 

Endangerment Finding regarding public welfare is valid. R. at 2. EPA agreed with COGA that the 
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2009 Endangerment Finding was not valid with respect to endangerment of public health but 

agreed with CHAWN that the Endangerment Finding was valid with respect to endangerment of 

public welfare. R. at 2. COGA and EPA appeal the District Court’s determination that EPA had a 

non-discretionary duty to list GHGs as criteria pollutants and that EPA’s ten-year delay 

constitutes an unreasonable delay. R. at 2. Finally, the Court of Appeals raised sua sponte the 

issue of whether the District Court had jurisdiction to hear CHAWN’s unreasonable delay claim 

brought under CAA § 304(a). R. at 2. CHAWN and COGA contend the District Court did have 

jurisdiction, whereas EPA contends that the District Court did not. R. at 2. 

STANDARD OF REVIEW 

Because the District Court’s determinations were based on questions of law, the standard of 

review in this Court is de novo. The de novo standard applies when issues of law predominate in 

the District Court’s decision. United States v. Mateo-Mendez, 215 F.3d 1039, 1042 (9th Cir. 2000) 

Federal statutory interpretation is a question of law to be reviewed under the de 

novo standard. Schleining v. Thomas, 642 F.3d 1242, 1246 (9th Cir. 2011); Pierce v. Underwood, 

487 U.S. 552, 558 (1988) 

SUMMARY OF THE ARGUMENT 

The District Court for the District of New Union has jurisdiction to hear CHAWN’s 

unreasonable delay claim under the Clean Air Act (CAA) § 304(a), 42 U.S.C. 7604(a) (1990), even 

where the rule sought would be a rule of nationwide applicability subject to review exclusively in 

the D.C. Circuit under CAA § 307(b), id. § 7607(b) (1990). Congress amended § 304(a) to give 

district court’s jurisdiction over unreasonable delay claims. Id. § 7604(a), added by the Clean Air 

Act Amendment of 1990, § 707(f), Pub.L. No. 101-549, 104 Stat. 2574, 26883. The filing 

requirement imposed by CAA § 304(a) is simply a venue provision that is not jurisdictional. Tex. 
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Mun. Power Agency v. E.P.A., 89 F.3d 858 (D.C. Cir. 1996). The District Court properly held that 

it has jurisdiction because parties waived the venue requirement by failing to timely object to venue. 

R. at 12.  

The District Court correctly held that the Endangerment Finding is valid with respect to an 

endangerment of public welfare. R. at 13. EPA may not consider policy impacts when making an 

endangerment finding. Massachusetts v. EPA, 549 U.S. 497 (2007). EPA had a rational basis for 

its endangerment finding because it defined the standard of “reasonably anticipated to endanger” 

and explained the criteria it used to make its determination. Catawba Cty., N.C. v. E.P.A., 571 F.3d 

20 (D.C. Cir. 2009). CAA embodies the precautionary principle and allows EPA to exercise its 

judgment in face of scientific uncertainty. Ethyl Corp. v. Envtl. Prot. Agency, 541 F.2d 1 (D.C. Cir. 

1976).  

The District Court erred when it vacated the Endangerment Finding to the extent that it 

declares GHGs to endanger public health. R. at 14. Congress did not expressly foreclosed EPA’s 

interpretation and thus the District Court erroneously ended its statutory interpretation at first step 

of Chevron. Catawba, 571 F.3d at 35. The purpose, text, and legislative history of CAA make it 

clear that Congress intended to provide EPA with the discretion to determine what constitutes an 

“endangerment to public health.” EPA correctly interpreted an “endangerment to public health” to 

include health impacts indirectly caused by GHG’s effect on climate change.  

The District Court properly held that EPA’s ten-year delay in taking any action on listing 

GHGs under CAA § 108(a), 42 U.S.C. § 7408 (1998), constitutes an unreasonable delay. R. at 13. 

Under the D.C. Circuit’s four-factor test, EPA’s decade long delay is unreasonable in context of 

CAA. In Re Int’l Chem. Workers Union, 958 F.2d 1144 (D.C. Cir. 1992).  Further delay will 

irreparably harm public health and welfare. EPA has unreasonably delayed action on responding to 
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CHAWN’s petition for designation of GHGs as a criteria pollutant and has unreasonably delayed 

designating GHGs as a criteria pollutant.  

The District Court properly held that EPA had a non-discretionary duty to designate GHGs 

as a criteria pollutant under CAA § 108(a), 42 U.S.C. § 7408(a), The plain language of the statute 

imposes a mandatory duty on EPA to list pollutants once it has made an endangerment finding. 

Zook v. McCarthy, 52 F. Supp. 3d 69, 74 (D.D.C. 2014), aff'd sub nom. Zook v. Envtl. Prot. Agency, 

611 Fed. Appx. 725 (D.C. Cir. 2015)(unpublished). Since EPA has issued an endangerment finding 

for GHGs, EPA has a non-discretionary duty to list GHGs as a criteria pollutant under § 108(a).   

ARGUMENT 

This Court should affirm the District Court's holding that the 2009 Endangerment Finding 

is valid with respect to endangerment to public welfare, that EPA has unreasonably delayed action 

on responding to the CHAWN's petition for designation of GHGs as a criteria pollutant and has 

unreasonably delayed designating GHGs as a criteria pollutant, and that EPA has a non-

discretionary duty to designate GHGs as a criteria pollutant. R. at 13. This Court should overrule 

the District Court's determination that the portion of the 2009 Endangerment Finding determining 

GHGs to endanger public health is contrary to law. R. at 14. 

I. THE DISTRICT COURT FOR THE DISTRICT OF NEW UNION HAS JURISDICTION 

OVER CHAWN'S UNREASONABLE DELAY CLAIM UNDER CLEAN AIR ACT § 304 

EVEN WHERE THE RULE SOUGHT WOULD BE A RULE OF NATIONWIDE 

APPLICABILITY SUBJECT TO REVIEW EXCLUSIVELY IN THE D.C. CIRCUIT 

UNDER CAA § 307(B). 

           The Clean Air Act (CAA) grants district courts original jurisdiction "to compel agency action 

unreasonably delayed" under CAA's citizen suit provision. CAA § 304(a), 42 U.S.C. 7604(a) 

(1990). The district court's jurisdiction is based on the principle that district courts are best suited 

to address claims of agency inaction. S. REP. NO. 101-228, AT *3757 (1990), as reprinted in 1990 
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U.S.C.C.A.N. 3385, 3757. The Court of Appeals should find that the District Court for the District 

of New Union has jurisdiction over CHAWN's unreasonable delay claim under CAA § 304(a) even 

where the rule sought is a rule of nationwide applicability subject to review exclusively in the D.C. 

Circuit under CAA § 307(b), 42 U.S.C. 7607(b) (1990). The filing provision imposed by CAA §§ 

304(a) and 307(b) is purely a venue requirement. The venue requirement has been waived since 

parties have failed to object to venue. R. at 5.   

A. The Filing Requirement of CAA § 304(a) is Purely a Venue Provision That is Waived Since 

No Party Raised an Objection.   

The Citizen Suit provision of CAA § 304(a) states that "district courts of the United States 

shall have jurisdiction to compel agency action unreasonably delayed" where the Administrator has 

failed to perform a non-discretionary action. 42 U.S.C. § 7604(a) (emphasis added). CAA § 304(a) 

further provides that "an action to compel agency action referred to in section 7607(b) of this title 

which is unreasonably delayed may only be filed in a United States District Court within the circuit 

in which such action would be reviewable under section 7607(b) of this title [CAA § 307(b)]." 42 

U.S.C. § 7604(a) (emphasis added). Section 307(b) states that any "nationally applicable regulations 

or final actions taken, by the Administrator under this chapter may be filed only in the U.S. Court 

of Appeals for the District of Columbia." 42 U.S.C. § 7607(b). Read together, CAA requires an 

action to compel agency action of nationwide applicability to be filed in the United States District 

Court for the District of Columbia. 

 This requirement is purely a venue requirement that is waived since no parties raised a 

timely objection to venue. R. at 5.  A defense for improper venue must be asserted in a responsive 

pleading or a motion prior to pleading. Fed. R. Civ. P. 12(b)(3). A party waives the defense for 

improper venue if they fail to assert the defense in a motion or a responsive pleading. Fed. R. Civ. 

P. 12(h). 
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1. Fundamental Canons of Statutory Construction Supports the Interpretation That § 304(a) 

Imposes a Venue Requirement.   

           The plain language of "may only be filed" in CAA § 304(a) indicates that Congress intended 

to impose a venue requirement for actions to compel agency action of nationwide applicability. The 

ultimate canon of statutory interpretation is that "courts must presume that a legislature says in a 

statute what it means and means in a statute what it says there." See Conn. Nat’l Bank v. Germain, 

503 U.S. 249, 253-54 (1992). "Words of a statute must be read in their context and with a view to 

their place in the overall statutory scheme.'" FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 

120, 133 (2000). Further, "It is the duty of the court to give effect, if possible, to every clause and 

word of a statute, avoiding, if it may be, any construction which implies that the legislature was 

ignorant of the meaning of the language it employed." Inhabitants of Montclair Twp. v. Ramsdell, 

107 U.S. 147, 152 (1883). 

Congress's use of words "may only be filed" in the context of a paragraph that expressly 

grants the U.S. district courts jurisdiction to hear unreasonable delay cases is evidence of 

congressional intent to impose a waivable venue requirement and not strip the U.S. district courts 

of jurisdiction. CAA § 304(a) expressly provides that U.S. district courts "shall have jurisdiction" 

to compel agency action unreasonably delayed. 42 U.S.C. 7604(a). Congress intentionally chose to 

use "jurisdiction" in one sentence and "may only be filed" in another sentence. Interpreting "may 

only be filed" to have the same meaning as the term "jurisdiction" in the preceding sentence would 

render Congress's choice of words meaningless.  

2. The Venue Provision is Not Jurisdictional. 

"When Congress does not rank a statutory limitation on coverage as jurisdictional, courts 

should treat the restriction as nonjurisdictional in character." Reed Elsevier, Inc. v. Muchnick, 559 

U.S. 154, 161–62 (2010) (citing Arbaugh v. Y&H Corp., 546 U.S. 500, 515–16 (2006)). In Reed 
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Elsevier, the Supreme Court considered whether § 411(a) "clearly states" that its registration 

requirement is "jurisdictional" and held that it did not. Id. at 163. The Court held that the registration 

requirement was not jurisdictional because "speak in jurisdictional terms or refer to the jurisdiction 

of the district courts." Id. at 165.  

Congress did not clothe the venue requirement of CAA § 304(a) in jurisdictional terms. 

Congress could have expressly granted the District Court of the District of Columbia exclusive 

jurisdiction over actions of national applicability. Instead, Congress provided that such actions 

"may only be filed" in the District Court for the District of Columbia. Congress's distinct choice to 

use "may only be filed" instead of "jurisdiction" indicates that Congress only intended to impose a 

venue requirement.  

The D.C. Circuit has held that CAA § 307(b)(1) is a venue requirement and not 

jurisdictional. Texas Mun. Power Agency v. E.P.A., 89 F.3d 858 (D.C. Cir. 1996). Section 307(b)(1) 

is referenced in the venue provision of § 304(a). 42 U.S.C. § 7604(a). In Texas Mun. Power Agency, 

the D.C. Circuit considered sua sponte the effect of § 307(b)(1) on actions to review a final action 

with local or regional application. 89 F.3d at 866. Section 307(b)(1) states that a final action with a 

local or regional application "may be filed only in the United States Court of Appeals for the 

appropriate circuit." 42 U.S.C. § 7607(b)(1). The D.C. Circuit rejected EPA's argument that § 

307(b)(1) was jurisdictional and held that the filing requirement was a waivable venue provision 

since the provision "prescribe[ed] [a] choice among circuits and not the power of a particular federal 

circuit court to hear a claim." Texas Mun. Power Agency, 89 F.3d at 866-67. The court found that 

since the federal court's jurisdiction was clearly expressed, the provision was a venue requirement 

because it referred to where a petitioner must file, and the apparent purpose of the requirement was 
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to "place nationally significant decisions in the D.C. Court." Id. The court held that the venue 

requirement was waived since EPA failed to raise a timely objection to venue. Id. at 868.  

Like in Texas Mun. Power Agency, the requirement that actions to compel agency action of 

nationwide applicability "may only be filed" in the District Court for the District of Columbia under 

§ 304(a) is a venue provision that has been waived since EPA failed to raise a timely objection to 

venue. R. at 5. Section 304(a) clearly states that district courts have jurisdiction to hear cases to 

compel agency action unreasonably delayed. Section 304(a) references where one may file the case, 

which frames the requirement as a venue provision, just like the filing provision of § 307(b). This 

Court should find that jurisdiction properly lies with the District Court of New Union since the 

filing requirement is purely a venue requirement, which has been waived since no party has objected 

to it. R. at 5. 

B. The Legislative History of CAA Supports This Interpretation.  

This Court should analyze the legislative history of an Act to determine the congressional 

intent at the time of enactment. United States v. Am. Trucking Ass'ns, 310 U.S. 534, 543-44 (1940). 

In the 1990 CAA Amendments, Congress expanded the district courts' jurisdiction to hear citizen 

suits to compel agency action unreasonably delayed. Clean Air Act Amendments of 1990 § 707(f), 

Pub.L. No.101–549, 104 Stat. 2574, 26883. In the 1990 Senate Report, the Senate Committee on 

Environmental and Public Works ("Senate Committee") repeatedly stated that district courts have 

jurisdiction over unreasonable delay claims. S. REP. NO. 101-228 at *3757-58. The Senate report 

neither states nor makes any indication that jurisdiction lies exclusively with the District Court for 

the District of Columbia for actions to compel agency action of nationwide applicability 

unreasonably delayed. The absence of any language indicating this exclusive jurisdiction in the 
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1990 CAA Amendments' legislative history supports the District Court's holding that filing 

provision of CAA § 304(a) is simply a venue requirement and is not jurisdictional.  

This Court should find that the filing requirement of § 304(a) is purely a venue requirement 

that is waived since no parties raised a timely objection to venue. R. at 5. Federal Rule of Civil 

Procedure Rule 12(b) provides that the defense for improper venue must be asserted in a responsive 

pleading or a motion prior to pleading. A party waives the defense for improper venue if they fail 

to assert the defense in a motion or a responsive pleading. Fed. Rule Civ. Pro. R. 12(h).  

II. THE 2009 ENDANGERMENT FINDING IS VALID WITH RESPECT TO PUBLIC 

WELFARE. 

EPA's understanding and application of the term "reasonably anticipated to endanger" as 

embodied in CAA § 108, 42 U.S.C. § 7408 (1998), and CAA § 202, id. § 7521 (1990), is subject to 

deference. EPA had a rational basis for making a finding of endangerment. EPA may exercise its 

judgment in the face of scientific uncertainty because CAA embodies the precautionary principle. 

EPA may not consider policy impacts in making an endangerment finding. The Court of Appeals 

should affirm the District Court's holding that the Endangerment Finding is valid with respect to 

public welfare. R. at 13.  

Agency Action may be reversed if it is arbitrary, capricious, an abuse of discretion, not in 

accordance with law, or in excess of statutory authority. 42 U.S.C. § 7607(d)(9)(A); see Am. 

Petroleum Inst. v. E.P.A., 684 F.3d 1342, 1347 (D.C. Cir. 2012). EPA's statutory interpretation is 

reviewed under the two-step analysis of Chevron, U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 467 

U.S. 837, 842–44 (1984). Under Chevron, we first must determine "whether Congress has directly 

spoken to the precise question at issue." Id. If Congress has unambiguously expressed its intent in 

the statute, our inquiry ends. Id. If the statute is silent or ambiguous, the court must then "defer to 
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the agency's interpretation of the statute if it is reasonable and consistent with the statute's 

purpose." Id.  

EPA's science-based decisions are presumed valid if the agency has a rational basis for the 

agency's decision. Am. Farm Bureau Fed’n v. E.P.A., 559 F.3d 512, 519 (D.C. 2009). "To withstand 

review, an agency must have examined all relevant facts and data, and articulated a rational 

explanation for its decision, including a reasonable connection between the facts and ultimate 

outcome." Murray Energy Corp v. Envtl. Prot. Agency, 936 F.3d 597, 608 (D.C. Cir. 2019); 

see Allied Local and Reg’l Mfrs. Caucus v. U.S. E.P.A., 215 F.3d 61, 68 (D.C. Cir. 2000). Courts 

cannot view EPA's decision as a scientist would but instead must review the agency's action under 

a "minimal standard of rationality." Id.  

A. "Reasonably Anticipated to Endanger" Embodies the Precautionary Standard. 

Under Chevron step one, this Court must determine whether Congress has directly spoken 

on the precautionary nature of the "reasonably anticipated to endanger" standard. The CAA requires 

the Administrator to exercise his judgment as to "whether an air pollutant "cause[s] or contribute[s] 

to, air pollution which may be reasonably anticipated to endanger public health or 

welfare." Massachusetts v. EPA, 549 U.S. 497, 532-33 (2007); 42 U.S.C. § 7408(a) (emphasis 

added). EPA interpreted this standard to require the Administrator to "anticipate danger" and "take 

action to prevent harm before it occurs" by "consider[ing] current and future risks." Endangerment 

and Cause or Contribute Findings for Greenhouse Gases Under Section 202(a) of the Clean Air 

Act, 74 FR 66496-01, 66505 ("Endangerment Finding"). Further, EPA finds that this standard 

requires the "Administrator [to] balance the likelihood and severity of effects" "when exercising 

her judgment." Id.  
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In 1977, Congress amended the CAA to add the language "may be reasonably anticipated" 

to "emphasize the preventative or precautionary nature of the act." H. R. REP. No. 95-294, at 51 

(1977), as reprinted in 1977 U.S.C.C.A.N. 1077, 1127-28. In the House Report to the 1977 CAA 

Amendments, the House Committee clarified that "may be reasonably anticipated" was intended to 

“give the Administrator discretion in proposing and promulgating regulations." Id. at 100. The 

Committee stated that this standard is satisfied if "the Administrator rel[ied] upon reputable 

scientific and medical data and measurements from both the laboratory and the fields to establish 

reasonable anticipation of harm." Id. at 100. The Committee intended the Administrator to consider 

"limitations and difficulties inherent in environmental medical research" in its evaluation of "what 

'may be reasonably anticipated.'" Id. at 50. The Committee recognized that this standard required 

the Administrator to consider data of scientific uncertainty, and held "such data did not need to be 

immune from challenge, but must be reasonably reliable in light of known information and available 

time for gathering the data." Id. at 100.  Additionally, Congress added "in his judgment" to modify 

the "may be reasonably anticipated" phase and provide for the "necessary judgmental element in 

the task of predicting future health risks of present action and to confers upon the Administrator the 

requisite authority to exercise such judgment." Id. at 50.  

Additionally, EPA's understanding of "reasonably anticipated to endanger" is supported by 

the precautionary standard of "endanger" as outlined in Ethyl Corp. v. Envtl. Prot. Agency, 541 F.2d 

1 (D.C. Cir. 1976). In the 1977 Amendments to the Clean Air Act, Congress upheld the D.C. 

Circuit's majority opinion in Ethyl. H. R. Rep. No. 95-294 at 50-51. Finding that danger is 

"composed of reciprocal elements of risk and harm, or probability and severity," the D.C. Circuit 

stated that precautionary standard of "endanger" requires an assessment of danger based on risks 

and facts, but not a step-by-step proof of cause and effect. Ethyl Corp., 541 F. 2d. at 18, 24, 28. The 
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court held that the "use of predictions based on uncertain data is plainly within the scope of the 

precautionary 'will endanger' standard." Id. at 56–57. This Court should affirm the District Court's 

holding because EPA's understanding of the phrase "reasonably anticipated to endanger" is 

supported by the statute's precautionary nature.  

B. EPA's Application of Reasonably Anticipated to Endanger is Reasonable.   

Congress gave EPA broad discretionary authority to decide what constitutes as "reasonably 

anticipated to endanger." See H.R. REP. NO. 95-294 at 51. The D.C. Circuit held that in cases where 

Congress has given the agency broad discretion to determine the standard for an undefined term, 

EPA "is free to adopt a totality of the circumstances test to implement a statute that confers broad 

discretionary authority, even if that test lacks a definite 'threshold' or 'clear line of demarcation to 

define an open-ended term." Catawba Cty., N.C. v. E.P.A., 571 F.3d 20, 39 (D.C. Cir. 2009) 

(citing PDK Labs., Inc. v. U.S. Drug Enf’t Admin., 438 F.3d 1184, 1195 (D.C. Cir. 2006). "To be 

reasonable, such an 'all things considered standard' must simply define and explain the criteria the 

agency is applying." Id.  In Catawba, the D.C. Circuit upheld EPA's application of a nine-factor 

test as the standard for the undefined term "contribute" under CAA § 107(d), 42 U.S.C. § 7407(d) 

(2004). Id. at 29. The court found that since § 107(d) was "ambiguous as to how EPA should 

measure contribution and what degree of contribution was sufficient," it was reasonable for EPA to 

exercise its discretion to define "contribute" and apply a nine-factor test to meet that 

definition. Id. at 29, 39.  

Similar to Catawba, EPA has defined and explained the criteria used to determine whether 

GHGs may be "reasonably anticipated to endanger" public health and welfare. Endangerment 

Finding at 66524. EPA defined the standard of "reasonable anticipated to endanger" as requiring 

the Administrator to "use her judgment to weigh the threat in each risk category weigh the potential 
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benefits where relevant, and ultimately judge whether these risks and benefits, when viewed in 

total, are judged to be endangerment to public health and/or welfare." Id. EPA also elaborated on 

the criteria used to balance and weigh the risk and effects for each sector. Id. First, the Administrator 

considered "whether there is a pattern across the sector that does or does not support an 

endangerment finding, and if so, whether the support is of more or less weight." Id. Second, if there 

was both a potential for benefits and risks of harm, the Administrator "balanced the factors by 

determining whether there appears to be any directional trend in the overall evidence that would 

support pacing more weigh on one, taking into consideration all that is known about the likelihood 

of the various risk and effects and their seriousness." Id. Third, the Administrator's judgement is 

"largely qualitative in nature, and is not reducible to precise metrics or quantifications." Id.  

EPA rationally applied this criterion to evaluate the published findings of several 

international and national scientific review bodies and most of the peer-reviewed scientific 

literature. R. at 9. This Court should find that EPA had a rational basis for its endangerment finding 

because it exercised its authority to define what constitutes "unreasonably anticipated to endanger" 

and explained the criteria used to evaluate data under the definition.  

C. EPA Cannot Consider Policy Impacts When Making the Purely Scientific Determination of 

an Endangerment.  

           This Court should affirm The District Court determination that CAA does not allow for 

policy considerations when EPA decides whether a pollutant may reasonably be anticipated to 

endanger public health. R. at 9. In Massachusetts v. EPA, the Supreme Court rejected the argument 

that policy decisions should be considered by EPA in making a determination of endangerment and 

held that an endangerment finding requires a "purely scientific judgment." 549 U.S. at 534 (2007). 

The Supreme Court reasoned that policy discussions are not relevant to the discussion of whether 

GHGs endanger public health or welfare. Id. at 533-34. In Coal. for Responsible Regulation, the 
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D.C. Circuit agreed with the Supreme Court. Coal. for Responsible Regulation, Inc v. E.P.A., 684 

F.3d 102, 102 (D.C. Cir 2012), aff’d in part, rev’d in part sub nom. Util. Air Regulatory Grp. v. 

E.P.A., 573 U.S. 302 (2014), and amended sub nom. Coal. for Responsible Regulation, Inc. v. Envt’l 

Prot. Agency, 606 F. Appx. 6 (D.C. Cir. 2015). The D.C. Circuit held that the plain language of the 

CAA did not allow EPA to consider "regulations triggered by the endangerment finding" as part of 

its scientific endangerment evaluation, "even if the degree of regulation triggered might at a later 

stage be characterized as 'absurd." Id. at 119.  

This Court should affirm the District Court's holding that the 2009 Endangerment Finding 

is valid with respect to public welfare and uphold EPA's understanding and application of 

"reasonably anticipated to endanger."  EPA's understanding and application are reasonable based 

on the precautionary principle and the standard outlined by the D.C. Circuit in Catawba.   

III. THE ENDANGERMENT FINDING IS VALID WITH RESPECT TO PUBLIC 

HEALTH. 

The District Court erroneously held that the 2009 Endangerment Finding with respect to 

public health is contrary to law. R. at 14. The District Court erroneously found that "Congress saw 

climate impacts of air pollution solely as a matter of public welfare" because Congress included 

"climate" in the definition of "effects on welfare." R. at 10. The D.C. Circuit outlined the standard 

to determine whether Congress unambiguously foreclosed an agency's interpretation under 

the Chevron two-step framework in Catawba. 571 F.3d at 35. Under the first step of Chevron, the 

court must determine "whether Congress has spoken directly on the issue,' and if so, whether it has 

unambiguously foreclosed the agency's statutory interpretation." Id. (citing Chevron, 467 U.S. 

837). "If the statute is silent or ambiguous on the specific question at issue, we defer to EPA's 

statutory interpretation so long as it is reasonable." Id. 
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A. Inclusion of "Climate" in the Definition of Effects on Welfare Does Not Unambiguously 

Foreclose EPA's Interpretation.  

This Court should find that Chevron's first step is not satisfied because Congress did not 

unambiguously express intent to preclude EPA's interpretation of "endangerment to public health." 

The D.C. Circuit and the Supreme Court have previously rejected arguments like the District Court's 

rationale. "That Congress spoke in one place but remained silent in another, as it did here, 'rarely if 

ever' suffices for the 'direct answer' that Chevron step one requires." Catawba, 571 F.3d at 36 

(citing Cheney R.R. Co. v. I.C.C., 902 F.2d 66, 69 (D.C. Cir. 1990)). The D.C. Circuit has 

consistently recognized that "a congressional mandate in one section and silence in another often 

'suggests not a prohibition but simply a decision not to mandate any solution in the second context, 

i.e. to leave the question up to agency discretion.'" Id. The Supreme Court explained that when a 

statute is "silent … with respect to all potentially relevant factors, it is eminently reasonable to 

conclude that [the] silence is meant to convey nothing more than a refusal to tie the agency's 

hands." Entergy Corp. v. Riverkeeper, Inc., 556 U.S. 208 (2009). 

Since Congress has not directly spoken on whether health effects of climate changes are 

solely matters of public health, Congress has not expressly precluded EPA's interpretation of 

"endangerment to public health." Congress has not defined "public health" or "public welfare," nor 

has it defined what constitutes an endangerment to either term. In CAA § 302(h), Congress defined 

"all language referring to effects on welfare" as including "effects on…. climate." 42 U.S.C. § 

7602(h) (1990). The definition merely includes effects on climate as an example of an effect on 

welfare.  Id. The definition does not include any language about the health impacts caused by 

climate change.  

This Court should apply the ordinary meaning of "public health" because Congress left the 

term undefined under CAA. See United States v. Santos, 553 U.S. 507, 511 (2008). At the time 
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"public health" first showed up in federal CAA legislation, the ordinary meaning was "[t]he health 

of the community." Whitman v. Am. Trucking Ass’ns, 531 U.S. 457, 465 (2001) (citing public 

health, WEBSTER'S NEW INTERNATIONAL DICTIONARY (2d ed.1950)). The Administrator found that 

GHGs impacts on climate change endangered public health by increasing ozone pollution, heat-

related deaths, and insect borne disease. R. at 7. As these effects impact the public's health, it was 

reasonable for EPA to include these effects as an endangerment to public health under the plain 

meaning of "public health." This Court should find that the first step of Chevron is not satisfied 

since the statute is silent as to whether climate effects on human health are matters solely of public 

welfare, and Congress has not expressly precluded EPA's interpretation of "endangerment to public 

health." The Court should proceed to the second step of Chevron to determine whether EPA's 

interpretation is reasonable. 

B. EPA's Inclusion of Health Effects from Climate Change is Reasonable Considering The 

Structure, Legislative History, and Purpose of CAA.  

This Court should find that EPA's interpretation is reasonable the second step 

of Chevron. "Ambiguities in statutes within an agency's jurisdiction to administer are delegations 

of authority to the agency to fill the statutory gap in a reasonable fashion." Catawba, 571 F.3d at 

35 (citing Nat’l Cable & Telecomms. Ass’n v. Brand X Internet Servs., 545 U.S. 967, 980 

(2005)). "A statute may foreclose an agency's interpretation of an ambiguous statute if "its structure, 

legislative history, or purpose makes clear what its text leaves opaque." Id.  

The purpose and legislative history of CAA clearly show that Congress intended to provide 

EPA with discretion to consider all effects on the public's health. Congress amended the CAA in 

1990 to authorize a "massive attack on air pollution," citing a "deep concern for the public health 

of the American people." Am. Lung Ass'n v. E.P.A., 134 F.3d 388, 388 (D.C. Cir. 1998) (citing S. 

REP. NO. 91-1196, at 1 (1970)). CAA's legislative history indicates that Congress intended all 
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effects, including indirect and synergistic effects, to be included in EPA's determination of whether 

a pollutant endangers public health. In the Senate Report to the 1990 CAA amendments, the Senate 

Committee on Environmental and Public Works ("Senate Committee") recognized that a "mix of 

pollutants can produce more adverse health effects than exposure to each individual pollutant." S. 

REP. NO. 101-228 at *3388. The Senate Committee stated that "these synergistic effects must be 

considered if we are to adequately protect the public health." Id. (emphasis added). "Synergism" is 

defined as the "interaction of discrete agents or conditions such that the total effect is greater than 

the sum of the individual effects." Synergism. MERRIAM-WEBSTER.COM, https://www.merriam-

webster.com/dictionary/synergism. (last visited Nov. 19, 2020). The purpose and legislative history 

of CAA clearly illustrated that Congress intended all effects on public health to be considered, 

regardless of whether the effect resulted directly or indirectly from air pollutants.  

EPA's interpretation is supported by the agency's long history of including synergistic and 

indirect effects in finding an endangerment to public health. See 72 F.R. 37818, 37827, 37837 

(2007) (EPA considered indirect health effects when setting the primary NAAQS standard for 

ozone in 2007); see Ethyl Corp., 541 F.2d 16, n.27 (see S. REP. NO. 89-192, 89th Cong., 1st Sess. 

5-6 (1965) (hydrocarbons endanger public health when they react in sunlight to form smog). Most 

notably, EPA considered "indirect health effects linked to acid rain" to determine that acid rain 

endangered public health. S. REP. NO. 101-228 at *3666. EPA found that acid rain increased the 

acidity of drinking water, and the synergistic effect caused an increase in heavy metals' mobilization 

and posed a danger to human health. Id.  

Like its analysis of acid rain, EPA correctly considered the "synergistic" effects of GHG 

emissions when it included adverse health effects of climate change caused by GHGs effect on 

atmospheric conditions in its endangerment to public health. EPA found that GHG emissions will 
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modify atmospheric conditions by increasing global temperatures and changing storm frequency 

and precipitation patterns. R. at 7. EPA further found that the resulting synergistic effect of GHGs 

on atmospheric conditions will endanger the public by increasing ozone pollution, heat-related 

deaths, and insect-borne diseases. R. at 7. EPA was correct to consider the synergistic effects of 

GHGs on climate change in its determination of whether GHGs endanger the public health. This 

Court should overrule the District Court's holding that the Endangerment Finding is not valid with 

respect to public health because EPA's interpretation of "endangerment to public health" is not 

foreclosed by the inclusion of "climate" in CAA § 302(h), and is reasonable in light of the text, 

purpose, and legislative history of CAA.  

IV. EPA'S TEN-YEAR DELAY IN TAKING ANY ACTION ON LISTING 

GREENHOUSE GASES (GHGS) AS CRITERIA POLLUTANTS UNDER CAA 

§108(a) CONSTITUTES AN UNREASONABLE DELAY.  

EPA has unreasonably delayed taking any action on listing greenhouse gases (GHGs) as a 

criteria pollutant under CAA § 108(a), 42 U.S.C. § 7408(a). R. at 5. Ten years have passed since 

EPA issued its finding that emissions of GHGs endanger the public health and welfare, and 

CHAWN filed a petition for rulemaking demanding EPA list GHGs as criteria pollutants under 

CAA § 108. R. at 5. EPA has failed to take any action on listing under § 108(a) and respond to 

CHAWN's petition. R. at 5.  

EPA's decade long delay is an unreasonable amount of time. There is no bright-line rule as 

to when agency delay is unreasonable. In Re Int’l Chem. Workers Union, 958 F.2d 1144, 1149 

(D.C. Cir. 1992). The D.C. Circuit uses four main factors to determine whether an agency's delay 

is unreasonable. Id.  When analyzing EPA’s decade long delay, this Court should consider (1) the 

amount of time that has passed since the agency's duty to act arose, (2) the reasonableness of a delay 
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in the context of the statute imposing a duty to act, (3) the adverse effects of the delay, and (4) the 

difficulties that agency encounters in carrying out the action. Id.  

In Orion Reserves Ltd. P'ship v. Kempthorne, the D.C. Circuit evaluated the Department of 

Interior's (DOI) delay in processing Orion's patent application under the Int’l Chem factors. 516 F. 

Supp. 2d 8, 10 (D.D.C. 2007). Under the first Int’l Chem. factor, the Orion court found that although 

the petitioner submitted a patent application in 1988, DOI's duty to act did not arise under 1992 

when a court ordered the DOI to process the patent applications. Id. at 12. Under the second Int’l 

Chem. factor, the court measured the reasonableness of the delay during separate intervals of time 

in which DOI had a duty to act. Id. at 13. The court found that any delay before the 1992 court order 

was reasonable because congressional and administrative moratorium prevented the DOI from 

processing the petitioner's patent application. Id. at 13. After the 1992 court order, DOI processed 

the applications without delay until 1999, when DOI voided all petitioner's applications. Id. The 

court found that the delay between 1999 to 2006 was not unreasonable because DOI's duty to act 

ceased to exist once it rejected the petitioner's patent claim. Id. DOI's duty was reinstated in 2006, 

and the petitioner brought an unreasonable delay claim in 2007. Id. at 14. The court ruled that this 

one-year period "had yet to reach the point of being unreasonable," but any further delay may be 

unreasonable. Id. Under the third Int’l Chem. factor, petitioners had only suffered economic harm 

because of the delay. Id. at 15. The court stated that "in analyzing the consequences of agency delay, 

economic harm is more tolerable than harm to human health and welfare." Id. Fourth, the DOI had 

substantial difficulties processing the petitioner's applications due to a required two-step process 

and limited resources to carry out that process. Id. at 14.  

The present case is highly distinguishable from the Orion case. Under the first Int’l 

Chem. factor, EPA's duty arose ten years ago when it issued its 2009 Endangerment Finding and 
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when CHAWN filed its petition to list GHGs as criteria pollutants under § 108(a). R. at 5. Under 

the second Int’l Chem factor, EPA's delay is unreasonable in the context of CAA. Section 108(a) 

mandates that the Administrator list "from time to time" pollutants that are found to endanger the 

public health and public welfare and are emitted from multiple sources. 42 U.S.C. 7408(a). Section 

108(a) 's "from time to time" language is an indefinite interval that requires the Administrator to 

"take a particular action at some point." Envtl. Integrity Project v. United States Envtl. Prot. Agency, 

160 F. Supp. 3d 50, 59-60 (D.D.C. 2015). Section 108(a) requires the Administrator to take action 

once it has found a pollutant endangers the public health or welfare and is emitted from multiple 

sources. See 42 U.S.C. § 7408(a). EPA found GHG to endanger the public health and welfare, 

which triggered its duty to list GHGs as a criteria pollutant ten years ago. R. at 6-7. Additionally, 

CAA embodies the APA. S. REP. NO. 101-228 at *3757-58. The Administrative Procedure Act 

requires a federal agency to "proceed to conclude a matter presented to it" and that it do so "within 

a reasonable time." 5 U.S.C. § 555(b).   

EPA's ten-year delay is unreasonable regarding both its § 108(a) duty to list and its duty to 

respond to CHAWN's petition. The D.C. Circuit has routinely held "that a reasonable time for 

agency action is typically counted in weeks or months, not years." In Re Am. Rivers & Idaho Rivers 

United, 372 F.3d 413, 419 (D.C. Cir. 2004); see Midwest Gas Users Ass’n v. F.E.R.C., 833 F.2d 

341, 359 (D.C. Cir. 1987) ("This court has stated generally that a reasonable time for agency 

decision could encompass 'months, occasionally a year or two, but not several years or a decade.'" 

(quoting MCI Telecomms. Corp. v. F.C.C., 627 F.2d 322, 340 (D.C. Cir. 1980))) (emphasis added). 

EPA's decade long delay is an unreasonable amount of time for EPA to take action in the context 

of CAA.  
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Under the third Int’l Chem factor, the public health and public welfare will be endangered 

by further delay. R. at 6-7. EPA found GHG emissions to be reasonably anticipated to endanger 

public health and welfare by contributing to climate change. R. at 6-7. EPA determined that the 

resulting climate change will endanger public health by increasing ozone pollution, heat-related 

deaths, and insect-borne disease, among other things. R. at 7. EPA determined the resulting climate 

change would endanger public welfare by reducing agricultural productivity and reducing water 

supplies, among other things. R. at 7. Unlike in Orion, EPA's delay has severe effects on the public's 

health and welfare.  

Under the fourth Int’l Chem. factor, EPA claims that listing would require the resolution of 

thorny policy issues. R. at 12. However, the Supreme Court rejected this argument in Massachusetts 

v. EPA and stated that "EPA can avoid taking further action only if it determines that GHGs do not 

contribute to climate change …. To the extent that this constrains agency discretion to pursue other 

priorities … this is the congressional design." 549 U.S. at 533. EPA must take action on listing 

GHGs as a criteria pollutant because EPA has found GHGs to contribute to climate change and 

endanger the public. R. at 6-7. This Court should find that EPA's ten-year delay in taking any action 

on GHGs as criteria pollutants under § 108(a) is unreasonable.  

V. EPA HAS NON-DISCRETIONARY DUTY TO LIST GHGS AS A CRITERIA 

POLLUTANT UNDER CAA § 108.         

The plain language of § 108(a) imposes a non-discretionary duty on EPA to list GHGs once 

it issued its endangerment finding. Jurisprudence supports this conclusion. This Court should affirm 

the District Court's holding that EPA has a non-discretionary duty to designate GHGs as a criteria 

pollutant under § 108(a) of CAA.  
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A. EPA's 2009 Endangerment Finding Triggers EPA's Non-Discretionary Duty to List GHGs 

under § 108(a). 

EPA has a non-discretionary duty to list GHGs as criteria pollutants once it issued its 2009 

Endangerment Finding. CAA § 108(a) states that the "Administrator shall… publish… a list which 

includes each air pollutant" that the Administrator finds "in his judgment, cause or contribute to air 

pollution which may reasonably be anticipated to endanger public health or welfare," and results 

from "numerous or diverse mobile or stationary sources." 42 U.S.C. 7408(a). The use of "shall" in 

§ 108(a)(1) indicates a congressional intent to impose a non-discretionary duty. See Bennett v. 

Spear, 520 U.S. 154, 175 (1997) (reasoning agency duties are non-discretionary when the 

imperative "shall" is used in a statute).  

In Zook v. McCarthy, the District Court for the District of Columbia held that CAA § 108(a) 

imposed a non-discretionary duty on EPA to list pollutants that it had determined to meet the criteria 

listed in § 108(a)(1)(A) and (B)." 52 F. Supp. 3d 69, 74 (D.D.C. 2014), aff'd sub nom. Zook v. Envtl. 

Protec. Agency, 611 Fed. Appx. 725 (D.C. Cir. 2015)(unpublished) (citing Nat’l Res. Def Council, 

Inc. v. Train, 545 F.2d 320, 325 (2d Cir. 1976) ("Administrator must list those pollutants which he 

has determined meet the two requisites set forth in section 108.")) (emphasis added). In Zook, the 

court stated that the statute's text indicated a non-discretionary duty to list pollutants once EPA 

made an endangerment finding that the pollutant's emissions endangered public health and welfare 

and resulted from multiple sources. Id. at 74. The court stated that the non-discretionary duty to list 

"did not exist unless and until" EPA made such an endangerment finding. Id. at 74. Since EPA did 

not make an endangerment finding regarding animal feeding operations, the court held that EPA 

did not have a mandatory duty to list the pollutants. Id.  

Unlike in Zook, EPA has made an endangerment finding for GHGs, which triggered a non-

discretionary duty to list GHGs as a criteria pollutant. EPA has already determined that GHG 
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emissions satisfy the criteria of § 108(a)(1)(A) and (B). EPA has found that GHG emissions satisfy 

§ 108(a)(1)(A) since the emissions endanger public health and public welfare. R. at 5. Additionally, 

EPA found that GHGs satisfy § 108(A)(1)(B) because numerous mobile sources emit GHG 

emissions. R. at 6. Thus, EPA's non-discretionary duty to list the GHGs was triggered when EPA 

issued its 2009 Endangerment Finding.  

In Friends of the Earth v. U.S. E.P.A., the District Court for the District of Columbia 

analyzed whether CAA § 231(a)(2)(A) imposed a mandatory duty to make an endangerment finding 

for lead emissions from aircraft engines. 934 F. Supp. 2d 40, 41 (D.D.C. 2013). CAA § 231(a)(2)(A) 

requires that the "Administrator shall, from time to time, issue proposed emission standards 

applicable to any air pollutant… of air craft engines, which in his judgment cause or contributes to 

air pollution which may reasonably be anticipated to endanger public health or welfare." 42 U.S.C. 

§ 7571(a)(2)(A) (1996). The court stated that the command "shall" applied to the phrase "issue 

proposed emission standards," but did not apply to the endangerment finding. Friends of the Earth, 

934 F. Supp. 2d at 48. The court interpreted § 231(a)(2)(A) to read "the Administrator shall issue 

emission standards for any air pollutant which meets certain criteria." Id. at 48-49. The court held 

that once the Administrator made an endangerment finding, it triggered a mandatory duty. Id. at 51. 

Like Friends of the Earth, Section 108(a) has similar language to CAA § 231(a)(1)(A). The 

command "shall" as used in §108(a) modifies "publish…. a list which includes each air pollutant" 

that the Administrator determines to meet specific criteria. 42 U.S.C. § 7408(a). The sentence 

structure of § 108(a) mandates the Administrator publish a list once EPA has exercised its discretion 

to determine whether the pollutants meet such criteria. Since EPA has exercised its discretion and 

issued its 2009 Endangerment Finding, this Court should find that EPA has a non-discretionary 

duty to list GHGs as a criteria pollutant under CAA § 108.  
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B. EPA Does Not Have Discretion to List Pollutant Under § 108(a)(1)(C). 

The District Court correctly rejected EPA’s argument that EPA had total discretion to decide 

to designate criteria pollutant under § 108(a)(1)(C). EPA argues that § 108(a)(1)(C) imposes a third 

condition for listing criteria pollutants to limit designation of pollutants to those “for which air 

quality criteria had not been issued before December 31, 1970 but for which he plans to issue air 

quality criteria under this section.” 42 U.S.C. § 7408(a)(1)(C) (emphasis added).  In Nat. Res. Def. 

Council, Inc. v. Train, the Second Circuit rejected this same argument by EPA and held that the 

language of § 108(a)(1)(C) only applied to the initial listing. 545 F.2d at 325. This Court should 

affirm this District Court’s holding because EPA had a non-discretionary duty to act that was 

triggered once EPA met the criteria in § 108(a)(1)(A) and (B).  

CONCLUSION 

For the foregoing reasons, CHAWN respectfully requests that this Court affirm the District 

Court's holding that the 2009 Endangerment Finding is valid with respect to an endangerment to 

public welfare, that EPA has unreasonably delayed action on responding to CHAWN's petition for 

designation of GHGs as a criteria pollutant and has unreasonably delayed designating GHGs as a 

criteria pollutant, and that EPA has a non-discretionary duty to designate GHGs as a criteria 

pollutant. CHAWN respectfully requests that this Court reverse the District Court's determination 

that the portion of the 2009 Endangerment Finding determining GHGs to endanger public health is 

contrary to law.  

 


