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STATEMENT OF JURISDICTION 

Appellant Climate Health and Welfare Now (CHAWN) properly brought this suit in the 

United States District Court of the District Court of New Union under the citizen suit provision 

of the Clean Air Act (CAA), which grants any person the authority to commence a civil action 

“against the Administrator where there is alleged a failure of the Administrator to perform any 

act or duty under this chapter which is not discretionary.” CAA § 304(a)(2), 42 U.S.C. § 

7604(a)(2). The presence of a material federal question provides satisfactory subject-matter 

jurisdiction. 28 U.S.C. § 1331. Appellant CHAWN properly served notice pursuant to 42 U.S.C. 

§ 7604(b). Review by this Court of Appeals for the Twelfth Circuit is also proper under 28 

U.S.C. § 1291 following the timely Notice of Appeal to the Order of the United States District 

Court of the District of New Union. 

STATEMENT OF ISSUES 

I. Did the District Court err in finding that it had jurisdiction over CHAWN’s unreasonable 

delay claim given the remedy sought would be a rule of nationwide applicability? 

II. Should the 2009 Endangerment Finding be vacated with respect to its determination of an 

endangerment to public welfare? 

III. Should the 2009 Endangerment Finding be vacated with respect to its determination of an 

endangerment to public health? 

IV. Is EPA unreasonably delayed in failing to list GHGs as criteria pollutants for over a 

decade, pursuant to CAA § 108(a), following the 2009 Endangerment Finding?  

V. Does the EPA have discretion to decline listing GHGs as criteria pollutants despite its 

2009 Endangerment Finding concluding that GHGs endanger public health and welfare? 
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STATEMENT OF CASE 

FACTUAL BACKGROUND 

 In 1999, environmental groups petitioned the EPA to recognize the danger to human and 

environmental health posed by greenhouse gases (GHGs) under CAA § 202 (202 Petition), 

Climate Health and Welfare Now v. EPA (“CHAWN”), No. 66-CV-2019, slip. op. at 6 (D.N.U. 

Sep. 1, 2020). The EPA denied this petition on grounds that GHGs did not meet the definition of 

“air pollutants” under the CAA. Id. The petitioners brought suit, resulting in the landmark 

Supreme Court case Massachusetts v. EPA. The Court held that GHGs fit the definition of “air 

pollutants” and thus the EPA was obligated to respond to the 202 Petition by determining the 

dangers posed by GHGs. Massachusetts v. EPA, 549 U.S. 497 (2007). 

In 2009, the EPA published its determination that GHGs are emitted by numerous diverse 

sources and pose a danger to public health and welfare (Endangerment Finding). 74 Fed. Reg. 

66,496–546 (Dec. 15, 2009). Identified threats to public health included increased risk of death 

from ozone pollution, heat stress, and diseases borne by insects. CHAWN, slip op. at 7. The EPA 

found public welfare to be endangered by decreased agricultural productivity, threatened water 

supplies, and economic damage wrought by storms and rising seas, among other effects. Id. 

Shortly after the publication of the Endangerment Finding, the plaintiff joined other 

environmental organizations in petitioning the EPA to list GHGs as criteria pollutants under 

CAA § 108, which shares identical endangerment triggers to § 202. Id. at 6. Almost a decade has 

passed, and the EPA has yet to respond to the petition, or list GHGs as criteria pollutants under 

this section. Id. at 5. EPA’s delay enables the harmful impacts of GHGs to continue unmitigated. 

CAA § 108 states that, upon meeting a set of outlined criteria, the EPA shall publish a list 

of pollutants to establish primary and secondary national ambient air quality standards 
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(NAAQS). CAA § 108(a)(1), 42 U.S.C. § 7408(a)(1). Following a listing, the EPA is required to 

propose primary and secondary NAAQS within 12 months, to be finalized 90 days thereafter. 

CAA § 108(b), 42 U.S.C. § 7408(b). Primary and secondary NAAQS are set at levels to protect 

public health and public welfare, respectively. CAA § 109, 42 U.S.C. § 7409. Upon the 

establishment of primary NAAQS, states are obligated to submit a State Implementation Plan 

(SIP) to demonstrate their strategy to comply with the concentration limits within ten years. 

CAA § 172(a)(2)(A), 42 U.S.C. § 7502(a)(2)(A).  

PROCEDURAL HISTORY 

 Shortly after the EPA published the Endangerment Finding in 2009, CHAWN, an 

environmental organization, filed a petition seeking the listing of GHGs as criteria pollutants 

pursuant to that finding. CHAWN, slip op. at 5. The EPA has taken no action on the demands of 

that petition. Id. After ten years, in April 2019, CHAWN served EPA with its intent to sue for 

failure to carry out its legislative mandate. EPA did not respond to this notice. Id. In October 

2019, CHAWN filed its lawsuit under the citizen suit provision. CHAWN, slip op. at 5; See also 

CAA § 304(a)(2), 42 U.S.C. § 7604(a)(2) (establishing the citizen suit mechanism). 

 Coal, Oil, and Gas Association (COGA), a trade association representing the fossil fuel 

industry, moved to intervene under Fed. R. Civ. P. 24(a), asserting that the remedy requested by 

CHAWN would impact the economic capability of its members. CHAWN, slip op. at 5. The 

District Court of New Union granted COGA’s motion to intervene in November of 2019. Id. A 

series of summary judgment motions were subsequently filed by CHAWN and COGA. CHAWN 

moved that the valid 2009 Endangerment Finding created a non-discretionary duty to list GHGs 

as a criteria pollutant, and as such, ten years of inaction constituted an unreasonable delay. Id. 

EPA denied that its duty to list GHGs was mandatory, and claimed that the delay was justified. 
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Id. COGA claimed that the 2009 Endangerment Finding is unsupported by law and the 

administrative record, and that EPA misinterpreted the statutory term “public health” in the 

Endangerment Finding by including indirect health impacts. Id. EPA concurred with CHAWN as 

to the Endangerment Finding’s validity with respect to public welfare, but declined to defend the 

finding with respect to public health in response to COGA’s claim. Id. 

 Ultimately, the District Court of New Union partially granted CHAWN’s summary 

judgment motion for the validity of the Endangerment Finding with regard to public welfare and 

the claim that the EPA had unreasonably delayed in listing GHGs as a criteria pollutant. Id. at 13. 

The court granted summary judgment for CHAWN’s claim that the EPA’s duty to list GHGs was 

mandatory under CAA § 108, and thereby ordered EPA to publish a proposed rule designating 

GHGs as a criteria pollutant within 90 days, to be finalized within 180 days thereafter. Id. at 13-

14. However, the court granted COGA’s cross motion for summary judgment in part, accepting 

that the Endangerment Finding’s threat to human health was legally incorrect. Id. at 14.  

SUMMARY OF ARGUMENT 

The citizen suit provision of the CAA grants supervisory authority of unreasonable delay 

claims to the district courts. 42 U.S.C. § 7604. This provision points to CAA § 307(b), which 

lists categories of claims to be reviewed within particular circuits and provides that unreasonable 

delay claims be heard in a district court of the circuit that has jurisdiction over challenges to the 

underlying action. 42 U.S.C. § 7607(b). However, the forum provisions in § 307(b) should be 

understood to be purely venue requirements, rather than a jurisdictional mandate. A plain reading 

of the text, as well as Supreme Court precedent regarding non-jurisdictional assumptions in the 

event of ambiguity, evidences this position. Because § 307(b) provides only venue requirements, 

the Twelfth Circuit has jurisdiction to hear a criteria pollutant designation case, and thus the 
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District Court of New Union has jurisdiction to hear a corresponding unreasonable delay case. 

The question of venue can no longer be litigated as the EPA waived its right to challenge 

improper venue by not objecting in its initial response. Because provisions in § 307(b) should be 

read as venue requirements only, the District Court correctly asserted jurisdiction under the 

citizen suit provision. 

COGA does not have statutory standing to bring a claim against the Endangerment 

Finding, but even evaluating the question on its merits reveals that the Endangerment Finding 

was proper in its assessment of threat to public welfare. The statutory text explicitly includes 

effects on climate within the domain of public welfare. 42 U.S.C. § 7602(h). The courts have 

held the scientific assessment of GHG impacts in the administrative record was sufficient to 

rationally warrant the finding of endangerment. This Court should similarly defer to the agency’s 

scientific expertise in its findings, especially because Congress indicated that the EPA should 

prioritize safety over any potential scientific uncertainty or policy considerations in 

administering the CAA. 

 EPA’s original position that GHGs threaten public health should be accorded Chevron 

deference, due to the extensive, congressionally-structured rulemaking process. In violation of 

this designated rulemaking process, COGA and EPA attempt to use litigation to substantively 

revise the Endangerment Finding by removing the public health component. Furthermore, EPA’s 

original position that GHGs pose a threat to public health is in line both with other government 

agency findings and with congressional intent regarding the CAA, which gave broad leeway to 

the EPA to adapt to developing science in defense of public health. This court should 

accordingly give deference to the original EPA position.  
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Following the 2009 Endangerment Finding, the EPA has failed to list GHGs as criteria 

pollutants for over a decade. Under the commonly accepted TRAC standards, this delay should 

be found excessive. Telecomms. Research & Action Ctr. v. FCC (“TRAC”), 750 F.2d 70, 79-80 

(D.C. Cir. 1984). By indefinitely abdicating its regulatory duties without a rational basis for 

doing so, and in spite of analogous regulatory timelines of only six months, the EPA perpetuates 

the harms of GHGs. Therefore, the Court should find this delay unreasonable and compel EPA 

action on this matter. 

The unreasonableness of the delay is exacerbated by the fact that a finding of 

endangerment triggers a mandatory duty for the EPA to list GHGs as criteria pollutants under 

CAA § 108(a)(1). 42 U.S.C. § 7408(a)(1). The EPA and COGA assert that CAA § 108(a)(1)(C) 

grants the EPA discretion in listing criteria pollutants, but both a plain reading of the statute and 

an analysis of congressional intent indicate that absolute agency discretion conflicts with the 

statutory scheme. CHAWN, slip op. at 13. By claiming unlimited latitude to not list dangerous 

pollutants, the EPA would render the CAA unable to fulfill its central purpose: to regulate 

harmful air pollutants. Furthermore, in the landmark case, NRDC v. Train, the Second Circuit 

held that CAA § 108 mandates a non-discretionary duty to list air pollutants. NRDC, Inc. v. 

Train, 545 F.2d 320 (2d Cir. 1976). Given that the D.C. Circuit has congressionally-recognized 

expertise on matters of national regulation and continues to rely on this holding as good law, this 

Court should find that the issuance of the 2009 Endangerment Finding triggered a non-

discretionary duty for the EPA to list GHGs as criteria pollutants under CAA § 108. 

STANDARD OF REVIEW 

 Grants of summary judgment are reviewed de novo by the Appellate Court. E.g., Gross v. 

Hale-Halsell Co., 554 F.3d 870 (10th Cir. 2009); Mass. Museum Of Contemp. Art Found., Inc. v. 
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Buchel, 593 F.3d 38 (1st Cir. 2010). The same standard from the District Court should be 

applied; that is, summary judgment is granted when “there is no genuine dispute as to any 

material fact and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). 

Additionally, decisions of statutory interpretation are considered questions of law, and therefore 

also reviewed de novo. E.g. Energy Intel. Gr., Inc. v. Kayne Anderson Cap. Advisors, L.P., 948 

F.3d 261 (5th Cir. 2020); Mayo Found. for Med. Educ. and Research v. Iancu, 938 F.3d 1343 

(Fed. Cir. 2019). This de novo standard of review further extends to questions of a statute’s 

constitutionality. United States v. Weatherly, 525 F.3d 265 (3d Cir. 2008). 

ARGUMENT 

I. THE DISTRICT COURT OF NEW UNION HAD PROPER JURISDICTION. 

Section 304(a) of the CAA authorizes citizen suits against the EPA Administrator for 

failure to perform non-discretionary duties. CAA § 304, 42 U.S.C. § 7604 (see Appendix A). 

The statute provides that district courts have jurisdiction over these claims, but adds that claims 

regarding unreasonable delay in which the underlying action would be reviewable under § 

307(b) may only be heard in a district court of a circuit that could review the underlying action. 

Id. Section 307(b) in turn reads that suits “may be filed only in the United States Court of 

Appeals for the District of Columbia if such action is based on a determination of nationwide 

scope or effect.” CAA § 307, 42 U.S.C § 7607 (see Appendix B). Because this suit regards 

unreasonable delay of an action which would have nationwide effect, in order for the District 

Court of New Union to have jurisdiction over CHAWN’s unreasonable delay claim, the Twelfth 

Circuit must have jurisdiction pursuant to § 307(b) over claims regarding criteria pollutant 

designations. While the D.C. Circuit was assigned as the designated venue for issues of 

nationwide effect, it does not have exclusive jurisdiction over these issues. 
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A. Statute text indicates that the forum provisions listed in § 307(b) are not 

jurisdictional. 

A plain language analysis of the text makes it clear that CAA § 307(b) forum 

requirements speak to venue, not jurisdiction. Notably, the statute repeatedly instructs that 

petitions “may be filed only in” the relevant proper court. 42 U.S.C § 7607. The D.C. Circuit has 

construed the use of the word “file” in § 307(b), rather than more definite jurisdictional 

language, as presenting venue requirements. Tex. Mun. Power Agency v. EPA, 89 F.3d 858, 867 

(D.C. Cir. 1996). The court also ruled that the statutory requirements to hear most cases in the 

circuit where the legal issue arose, as opposed to providing a single, nationwide court for all 

cases, was indicative of a venue requirement rather than a jurisdictional mandate. Id. 

Significantly, the section heading of § 307(b) discourages the reading of the section as a 

statement of jurisdiction. CAA § 304(a), under which this action was brought, is labeled 

“Authority to bring civil action; jurisdiction,” while § 307(b) is labeled the far less definitive 

“Judicial review.” 42 U.S.C § 7604, § 7607. Under the doctrine of expressio unius est exclusio 

alterius, Congress’s word choice must be assumed to be intentional; thus, this difference in titles 

should be read to suggest that § 307(b) generally speaks to issues of venue, not jurisdiction.  

The legislative record confirms these textual findings. In the 1977 Amendments to the 

CAA, Congress changed the requirements to bring an action under § 307(b). The House of 

Representatives report describes the change as one “to narrow the venue in which Federal 

enforcement actions may be brought under Title I” (emphasis added). H.R. Rep. 95-294, at 69 

(1977). Congress explicitly set venue requirements in § 307(b), and chose not to revisit or 

condition that finding in the later 1990 Amendments. The text of the statute, structure of its 

demands, purposeful omission of direct reference to jurisdiction, and legislative history make 
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clear that that § 307(b) is not to be construed as imposing jurisdictional restrictions on which 

circuits can hear cases.  

B. Binding precedent creates a doctrine of assuming filing provisions are non-

jurisdictional absent clear congressional intent. 

While the legislative history and text of the statute provide compelling evidence in support of § 

307(b)’s requirements as non-jurisdictional venue requirements, the fact that this Court raises the 

question indicates a level of textual ambiguity. In the event that this Court does not find the text 

and legislative history definitive, Supreme Court precedent requires that § 307(b) be viewed as 

non-jurisdictional claim-processing rules. The Supreme Court stated that statutory rules should 

be read as jurisdictional only if “Congress has ‘clearly state[d]’ that the rule is jurisdictional; 

absent such a clear statement . . . courts should treat the restriction as non-jurisdictional in 

character.” Sebelius v. Auburn Reg'l Med. Ctr., 568 U.S. 145, 153 (2013) (citing Arbaugh v. Y & 

H Corp., 546 U.S. 500, 515-16 (2006)). The Court grounded its reasoning in the idea that 

jurisdictional objections, especially objections that take place late in the litigation process, result 

in both a waste of court resources and an unfair outcome to litigants. The legislative history for 

the CAA lacks any clear statement that § 307(b) is to be read as jurisdictional, and in fact, 

indicates many times that it should not be read as jurisdictional. CHAWN’s case also speaks to 

the policy considerations the court set out in Sebelius. Litigants have already gone through an 

initial and lengthy trial with the District Court, and relitigating the initial trial de novo would be a 

waste of resources for both the litigants and the judiciary. Furthermore, relitigating would 

prolong the ongoing harm to human health and welfare which is at the core of this case.  

It is important to address the circuit split regarding questions of § 307(b) jurisdictional 

requirements. The D.C. Circuit has explicitly ruled that both the venue and filing requirements of 

§ 307(b) are non-jurisdictional, as has the Seventh Circuit. Texas Mun. Power Agency, 89 F.3d at 
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867; Clean Water Action Council of Ne. Wis., Inc. v. EPA, 765 F.3d 749, 751-52 (7th Cir. 2014). 

By contrast, the Second Circuit has found the venue requirement to be jurisdictional. 

Monongahela Power Co. v. Reilly, 980 F.2d 272, 275 (4th Cir. 1992). If the court is unconvinced 

by the textual proof that CAA § 307(b) deals in venue and not jurisdiction, the circuit split 

should be understood as stemming from textual ambiguity. In this event, the court must assume 

the section as non-jurisdictional per Sebelius.  

Moreover, the Second Circuit ruling seems to be merely a passing assertion that the case 

should not be heard under § 307(b). That court used the word jurisdiction to describe why it did 

not think it had power to hear the case without deeply engaging in if the issue was truly 

jurisdictional, or was an issue of standing. The Supreme Court has admitted some imprecision in 

the judiciary with the term jurisdiction, and explicitly disavowed imprecise “drive-by 

jurisdictional rulings'' as deserving no precedential effect. Arbaugh v. Y & H Corp., 546 U.S. 

500, 5111 (2006). The Supreme Court has also mentioned § 307(b) as jurisdictional in passing, 

but, like with the Second Circuits holdings, these “drive-by” statements of jurisdiction should not 

be considered precedent. See Whitman v. Am. Trucking Ass'ns, 531 U.S. 457, 477 (2001) 

(holding that “[s]ection 307(b)(1) of the CAA . . . gives the court jurisdiction over "any . . . 

nationally applicable regulations promulgated" but then focusing discussion on if the action in 

question was a regulation for the purposes of the statute); See also Chevron, U.S.A., Inc. v. 

NRDC, Inc., 467 U.S. 837, 841 (1984) (mentioning that “Respondents filed a timely petition for 

review . . . pursuant to 42 U. S. C. § 7607(b)(1),” but not discussing jurisdiction further). 

Provided the imprecise nature of these comments, this Court should instead rely on the statutory 

text, relevant legislative history, and Supreme Court precedent, all of which speak to the 

requirements in § 307(b) as venue requirements only. 



11 

C. EPA waived its ability to challenge CHAWN’s venue selection when it failed to 

raise objections in its initial response. 

The statute indicates that the proper venue for this action was the D.C. Circuit, because 

the litigation concerns a criteria pollutant designation which is “based on a determination of 

nationwide scope or effect.” 42 U.S.C § 7607. Congress has designated the D.C. Circuit as the 

proper venue to bring actions regarding administrative rulings of national applicability in many 

contexts. John G. Roberts, Jr., What Makes the D.C. Circuit Different? A Historical View, 92 Va. 

L. Rev. 375 at 388-89 (2006). The D.C. Circuit’s recognized expertise in complex regulatory 

construction demonstrates why its opinions hold great persuasive authority, and provides a 

possible reason for congressional designation as the proper venue for cases of nationwide scope 

under the CAA. Venue, however, is a distinct issue from jurisdiction, and issues of improper 

venue selection do not invoke questions of jurisdiction. 

CAA § 304(a) is clear that unreasonable delay suits regarding underlying actions 

reviewable under § 307(b) “may only be filed” in a district court of the circuit in which the § 

307(b) action can be heard. 42 U.S.C § 7604. Because § 307(b) only imposes venue 

requirements, any circuit has the jurisdictional power to hear a case listed under § 307(b). 

Section 304(a) grants jurisdiction to the District Court of New Union to hear CHAWN’s 

unreasonable delay claim because the Twelfth Circuit has jurisdiction to hear § 307(b) claims, 

even if the Twelfth Circuit would not be the proper venue for a given claim.  

CAA § 304(a) might indicate that the District Court of New Union was the improper 

venue to hear CHAWN’s case due to § 307(b), but while jurisdiction can be raised sua sponte at 

any point in litigation, venue objections require disfavored 12(b) motions. Fed. R. Civ. P. 12. 

EPA did not object to venue in its initial response to CHAWN’s complaint, and therefore waived 
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the right to object to the venue of the District Court of New Union, as per the Federal Rules of 

Civil Procedure. 

The text of the statute and legislative history suggest that Congress did not intend § 

307(b)’s venue requirements to be jurisdictional in nature. Additionally, precedent necessitates 

that ambiguous filing requirements be read as non-jurisdictional. As such, § 307(b)’s provisions 

regarding legal forums should be read as waivable venue requirements. This suit was “filed in a 

United States District Court within the circuit in which such action would be reviewable under § 

307(b).” 42 U.S.C § 7604. Litigants waived their right to a claim of improper venue under § 

307(b) by not bringing up the issue at trial. Therefore, the District Court of New Union correctly 

interpreted and applied the law in finding it had jurisdiction over this case.  

II. THE 2009 ENDANGERMENT FINDING SHOULD NOT BE VACATED WITH 

RESPECT TO ITS DETERMINATION OF AN ENDANGERMENT TO PUBLIC 

WELFARE.  

The preeminent canon of statutory interpretation requires the court to presume that the 

legislature means what is said in a statute. BedRoc Ltd., LLC v. United States, 541 U.S. 176, 183 

(2004). Section 302(h) of the CAA explicitly states that “language referring to effects on welfare 

includes . . . effects on . . . climate.” CAA § 302(h), 42 U.S.C. 7602(h). Given the express 

inclusion of climate effects within the definition of “welfare” in the CAA, any challenge to the 

validity of GHG impacts on public welfare must target the legitimacy of the Endangerment 

Finding as a whole. Not only does COGA lack standing to make this challenge under CAA § 

307(b), but analogous attempts to undermine the Endangerment Finding’s science and policy 

have previously been refuted by the D.C. Circuit, which should be regarded as highly persuasive 

authority.  
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A. COGA does not have standing to challenge the Endangerment Finding under 

CAA  § 307(b).  

Under CAA § 307(b)(1), upon promulgation in the Federal Register of an endangerment 

finding, any petition for review must be filed within sixty days. 42 U.S.C. § 7607(b) (See 

Appendix B). Petitions may, however, be filed after the initial window in the event of new 

“grounds arising.” Id. A petition may then be filed up to sixty days after such grounds arise. Id. 

Objections to the Endangerment Finding must have been raised during the public comment 

period to be eligible for judicial review, unless the party demonstrates that it was impracticable 

to raise the objection or that grounds for objection had not yet arisen. Id. 

COGA asserts that the prospective listing of GHGs as criteria pollutants constitutes 

“grounds arising” under § 307(b), and that COGA’s petition is timely because it was filed within 

60 days of CHAWN’s Complaint. However, COGA’s objection focuses on the validity of the 

Endangerment Finding, rather than the action requested by CHAWN. The Sixth Circuit has held 

that each final action challenged under the CAA requires an independent and timely petition 

pursuant to § 307(b). Dressman v. Costle, 759 F.2d 548, 553 (6th Cir. 1985) (holding that 

objections to federal funding restrictions imposed by the EPA could not be encompassed by 

petition for review of EPA’s SIP for Kentucky because the two were independent final actions 

that required timely petitions for review). The Supreme Court defines the hallmarks of action 

finality as: determining “rights or obligations,” legal consequences resulting from issuance, and 

being the “consummation” of the agency’s decision-making process. Sackett v. EPA, 566 U.S. 

120, 125 (2012). The Endangerment Finding meets this three-prong test; upon its publication as a 

“final rule” in the Federal Register, the EPA became obligated to act in accordance with the 

finding by listing criteria pollutants, which subsequently mandates SIPs. See infra pp. 29-35. 

Also, the finding was the culmination of extensive scientific assessment and rulemaking. 
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Endangerment Finding, 74 Fed. Reg. at 66,510 (Dec. 15, 2009). Therefore, the Endangerment 

Finding is a stand-alone final action that must be challenged independently from a petition to list 

GHGs. COGA raised no objection to the Endangerment Finding during the public comment 

period, and COGA filed no petition within 60 days of the appearance in the Federal Register. 

Thus, COGA does not have standing to raise this claim.  

B. The administrative record sufficiently supports the Endangerment Finding.  

The District Court of New Union correctly accepted the validity of the Endangerment 

Finding, giving appropriate respect to the D.C. Circuit’s holding that the finding is sufficiently 

supported by the administrative record. CHAWN, slip op. at 9 (citing Coal. for Responsible 

Regul. v. EPA., 684 F.3d 102, 116 (D.C. Cir. 2012)). The D.C. Circuit’s decision codified the 

legitimacy of the finding’s administrative record, deeming there to be “a considerable body of 

scientific evidence” and holding the use of external reports to be appropriate given the EPA’s 

consideration of scientific consensus and evaluation of the report-developing processes. Coal. for 

Responsible Regul., 684 F.3d at 120. The affirmation of the finding’s administrative record by 

both the D.C. Circuit and the District of New Union indicate a valid rulemaking process in 

finding that GHGs endanger the public welfare.  

C. The Endangerment Finding’s scientific basis meets all legal standards. 

Given the Endangerment Finding’s strong administrative record, COGA resorts to 

claiming that scientific uncertainty renders the finding legally invalid. This assertion is incorrect 

for two reasons: the finding was rationally based on the science, and the precautionary principle 

explicitly allows for uncertain science in endangerment findings.  
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1. There is a rational basis for the finding that GHGs endanger public welfare. 

The court should presume validity of EPA actions as long as a rational basis is presented, 

as extreme deference is given to an agency’s evaluation of “scientific data within its technical 

expertise.” Am. Farm Bureau Fed'n v. EPA, 559 F.3d 512, 519 (D.C. Cir. 2009). In the CAA, 

Congress charged the EPA to make scientific judgments, and thus the Court should defer to the 

EPA’s technical expertise. Lead Indus. Ass'n v. EPA, 647 F.2d 1130, 1146 (D.C. Cir. 1980).  

In assessing the CAA, the D.C. Circuit has consistently held that when EPA judgments 

are rooted in scientific evidence, the court must only determine if the Administrator made a 

rational judgment in considering the evidence. See Am. Petroleum Inst. v. Costle, 665 F.2d 1176, 

1185 (D.C. Cir. 1981); See also Coal. for Responsible Regul., Inc. v. EPA, 684 F.3d 102, 122 

(D.C. Cir. 2012) (when the EPA evaluates scientific evidence within its expertise, the court asks 

only if the scientific record was considered in a “rational manner”); Ethyl Corp., 541 F.2d 1, 36 

(D.C. Cir. 1976) (on assessment of endangerment findings: “We must look at the decision not as 

the chemist . . . but as a reviewing court exercising our narrowly defined duty of holding 

agencies to certain minimal standards of rationality.”). COGA challenges the soundness of the 

Endangerment Finding’s science, but precedent presents a clear rule: the EPA’s scientific 

findings need only be considered for rationality. The substantial administrative record and D.C. 

Circuit holding that the finding meets rationality standard render this a non-issue.  

2. Even if the scientific record is found to be uncertain, the precautionary 

principle maintains the validity of the Endangerment Finding.  

The precautionary principle puts forth that preemptive action should be taken to minimize 

a risk identified by credible evidence, even in the face of uncertainty. The purpose of the CAA is 

to minimize the risks of air pollutants to the public, and the 1977 CAA Amendments explicitly 

reemphasize this precautionary character: “to emphasize the preventive or precautionary nature 
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of the act, i.e., to assure that regulatory action can effectively prevent harm before it occurs.” 

H.R. Rep. No. 95-294, at 95 (1977). Accordingly, the federal courts have consistently identified 

the CAA as a precautionary statute. See Lead Industries Ass’n, 647 F.2d at 1155 (describing the 

CAA as having a “precautionary and preventive orientation”); Ethyl Corp., 541 F.2d at 13 

(asserting that the CAA is a precautionary statute because it allows for regulation “in the face of 

danger”). 

The established precautionary nature of the CAA necessitates the acceptance of a degree 

of scientific uncertainty. In fact, the D.C. Circuit has held that requiring resolved science with 

regard to the CAA would prevent the EPA from fulfilling its congressional purpose. Coal. for 

Responsible Regul., Inc., 684 F.3d at 122. The Supreme Court has gone so far as to hold that 

Congress intentionally conferred regulatory flexibility for findings of endangerment to 

specifically allow for issuance prior to absolute scientific certainty. Massachusetts, 549 U.S. at 

532 (holding that although Congress may not have understood the danger of fossil fuels, they 

used broad language in § 202(a)(1) to avoid CAA obsolescence in the face of new scientific 

developments). Congress made the CAA a precautionary statute to specifically account for the 

discovery of new, dangerous air pollutants like GHGs. Thus, the science relied upon by the EPA 

in issuing a finding of endangerment need not be conclusive, only credible. Therefore, even if the 

court were to identify scientific uncertainties, the Endangerment Finding would remain lawful.  

D. Policy considerations are irrelevant to the scientific determination of 

endangerment. 

COGA contends that SIPs for GHGs are an absurd policy due to the inherently global 

nature of atmospheric GHGs. Although CHAWN certainly does not concede this to be true, even 

in the event that it was, the courts have explicitly held that considerations of this nature may not 

be a part of the Endangerment Finding process. In Massachusetts, 549 U.S. at 1463, the Supreme 



17 

Court held that policy considerations are not relevant in making a fact-based finding of 

endangerment pursuant to CAA § 202(1)(a). See also Coal. for Responsible Regul., Inc., 684 

F.3d at 119 (holding that the Endangerment Finding could not be rendered invalid due to the 

prospect of absurd policy results). In fact, even sensible policy concerns of technological and 

economic feasibility are absent from CAA § 108. The Supreme Court has construed CAA 

omissions of considerations of this nature as intentional. See Union Elec. Co. v. EPA, 427 U.S. 

246, 257 (1976) (holding that Congress intended claims of economic and technological 

infeasibility to be “foreign” to the Administrator's consideration of a science-based SIP).  

Even if this Court holds reservations about resulting enforcement, the Supreme Court has 

established that authority to address absurd policy consequences lies exclusively with Congress. 

See Griffin v. Oceanic Contractors, Inc., 458 U.S. 564, 575 (1982). Congress chose not to permit 

any policy considerations in the endangerment finding process, and unfounded allegations of 

absurd policy consequences are no exception. When the safety of the public is at stake, 

subjective policy concerns cannot interfere with scientific determinations. The Endangerment 

Finding cannot be rendered legally invalid based on potential policy consequences.  

III. THE 2009 ENDANGERMENT FINDING SHOULD NOT BE VACATED WITH 

RESPECT TO ITS DETERMINATION OF ENDANGERMENT TO PUBLIC HEALTH.  

 COGA seeks to declare the 2009 Endangerment Finding invalid with respect to an 

endangerment of public health, claiming that Congress intended to exclude indirect health 

impacts from primary NAAQS designation under the CAA. While the EPA has chosen to 

concede this point by revising their position, the original EPA interpretation of “public health” 

should be given deference by the Court. However, even absent deference, the statutory language 

and legislative history of the CAA support the conclusion that Congress intended for public 

health to include all harmful health impacts without qualification. 



18 

A. CAA § 307(d) mandates a rulemaking process for the amendment of the 

Endangerment Finding, which litigation alone does not satisfy.  

CAA § 307(d) sets rulemaking procedures for promulgating or revising rules under CAA 

§ 202(a), including compulsory proposal and public comment periods. 42 U.S.C. § 7607(d)(3). 

The EPA promulgated the 2009 Endangerment Finding pursuant to § 202(a). In Coal. for 

Responsible Regul., Inc., the D.C. Circuit confirmed that litigation is not a sufficient regulatory 

amendment process, stating that revision of the 2009 Endangerment Finding would require a 

notice and comment period. 684 F.3d at 126. In choosing to concede to COGA’s attack on the 

finding with respect to public health, the EPA is not simply a passive bystander. Through 

intentional inaction, the EPA significantly weakens the Endangerment Finding. This is a 

violation of the revision procedure expressly laid out in CAA § 307(d). Congress understood the 

gravity of findings of endangerment and mandated a rulemaking process to ensure the 

appropriate care when acting to protect the health of the public. This process cannot be ignored. 

B. The EPA’s original interpretation of “public health” as including health impacts 

of GHG emissions should be accorded Chevron deference.  

Despite accepting the validity of the Endangerment Finding with respect to public health 

for over a decade, the EPA has changed course during this lawsuit, leaving the Court to decide 

which EPA “public health” definition deserves deference. CHAWN, slip op. at 10. The Supreme 

Court has developed deference tests to protect agency positions based on technical expertise and 

extensive rulemaking procedures. The court applies the two-step Chevron test when Congress 

has delegated authority to an agency to make legal rules and the agency interpretation claiming 

deference was promulgated pursuant to that authority. United States v. Mead Corp., 533 U.S. 

218, 229 (2001). First, the court must recognize statutory language as ambiguous and second, the 

court must decide whether the agency’s interpretation is a permissible construction. Chevron, 
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U.S.A., 467 U.S. at 843. Thus, an agency must have undertaken rulemaking procedures to 

warrant authoritative deference before the courts. 

Chevron is the appropriate test for the Endangerment Finding; Congress expressly 

delegated authority to the EPA to determine which air pollutants endanger public health or 

welfare, 42 U.S.C. § 7408, and the omission of a “public health” definition in the CAA provides 

the requisite level of ambiguity. See 42 U.S.C. § 7602 (failing to define “public health” in the 

“Definitions” section). Only the original EPA “public health” interpretation withstood a notice-

and-comment rulemaking process and was promulgated in a rule for which deference can be 

claimed. The EPA’s understanding of “public health” in the Endangerment Finding meets the 

degree of thoroughness and formality necessary for Chevron.  

In stark contrast, by not engaging in any rulemaking process with respect to its new 

interpretation of “public health,” EPA’s revised position, that public health impacts can only 

arise from direct contact with pollutants, has not earned Chevron deference. There is a less 

stringent Skidmore deference test that depends on thoroughness, validity of reasoning, and 

consistency with past pronouncements. Skidmore v. Swift & Co., 323 U.S. 134, 1480 (1944). The 

new EPA position does not earn this deference either. The EPA provides no reasoning for its 

reversal on public health, the belief that the Endangerment Finding is legally invalid with respect 

to public health is inconsistent with the EPA’s decade-long position, and the EPA has not 

demonstrated thorough consideration in this change of stance. Furthermore, even if the EPA had 

provided some explanation for its new understanding of “public health,” the Supreme Court has 

asserted “deference to what appears to be nothing more than an agency's convenient litigating 

position would be entirely inappropriate.” Bowen v. Georgetown Univ. Hosp., 488 U.S. 204, 213 
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(1988). See also Sierra Club v. Dep’t of the Interior, 899 F.3d 260, 288 (4th Cir. 2018) (refusing 

to give a novel interpretation of a statute deference when it was raised for the first time at trial).  

The fact that EPA has changed its position should not impact the deference given to the 

original definition. It is currently unsettled law as to whether an agency waives Chevron 

deference on appeal by not raising it in the District Court. See Sierra Club, 899 F.3d at 286 

(holding that a party cannot waive the proper standard of review by failing to argue it); Neustar, 

Inc. v. FCC, 857 F.3d 886, 894 (D.C. Cir. 2017) (holding that FCC forfeited claims to Chevron 

deference by not invoking it). That said, permitting agencies to reverse rulemaking by waiving 

Chevron is inconsistent with the very purpose of deference tests; deference is to be earned by 

agencies through the faithful execution of entrusted rulemaking duties. While the initial EPA 

definition of “public health” promulgated in the 2009 Endangerment Finding is an example of 

this faithful execution of rulemaking, the new EPA interpretation certainly is not. Given the 

discrepancy concerning waiving Chevron, this Court should choose the path most consistent with 

the nature of the test and accord Chevron deference to the original EPA understanding of “public 

health” as including all impacts of GHGs on public health.  

C. Congress and federal health agencies recognize the effects of climate change on 

public health.  

The EPA and COGA argue that “public health” in the CAA must be read narrowly, 

referring only to “direct” health impacts. COGA’s arbitrary line drawn at directness renders the 

prevention of a death from heat exposure less valuable than the prevention of a death from 

asthma. This interpretation is contradicted by the general federal understanding of public health 

as encompassing all impacts on the health of the community as a whole.  

Statutory construction must begin with determining the ordinary meaning of the 

language. Schindler Elevator Corp. v. United States ex rel. Kirk, 563 U.S. 401, 407 (2011). The 
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term “public health” first appeared in federal air regulation in the 1955 Air Pollution Control 

Act. Whitman, 531 U.S. at 465. When venturing to define the ambiguous term, “public health,” 

in CAA § 109(b)(1), the Supreme Court ascertained the ordinary meaning by turning to 

Webster’s Dictionary at the time of this first appearance: “[t]he health of the community.” Id. 

This ordinary meaning foregoes any mention of individual physiological responses and lacks any 

restrictions on the nature of health impacts, direct or otherwise. This definition is consistent with 

that of the Centers for Disease Control and Prevention (CDC): “the science and art of preventing 

disease, prolonging life, and promoting health through the organized efforts and informed 

choices of society, organizations, public and private communities, and individuals.” Introduction 

to Public Health, Centers for Disease Control and Prevention (2014), http://www.cdc.gov/ 

publichealth101/public-health.html. Characterizing public health in this sweeping manner 

undermines COGA’s attempt to set technical limits based on how a health impact is suffered. 

Even if the chain of causation is not “direct,” GHGs lead to diseases and deaths; thus, preventing 

these health effects certainly constitutes “preventing disease, prolonging life, and promoting 

health.” Given this definition emerged in 1920 and remains influential, Congress plausibly 

drafted the CAA with this understanding.  

Federal guidance further supports the original EPA interpretation by consistently 

acknowledging the link between climate and public health. The House Select Committee on the 

Climate Crisis has published guidance deeming the climate crisis “a public health threat 

multiplier.” Staff of H. Comm. on the Climate Crisis, 116th Cong., Solving the Climate Crisis: 

The Congressional Action Plan for a Clean Energy Economy and a Healthy, Resilient, and Just 

America (2020). The Centers for Disease Control and Prevention has opted to establish a 

Climate and Health Program and recently published a report to prepare different U.S. regions for 
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the adverse public health effects of climate change: “Climate change . . . influences human health 

and disease in numerous ways. Some existing health threats will intensify and new health threats 

will emerge.” Preparing for the Regional Health Impacts of Climate Change in the United 

States, Centers for Disease Control and Prevention 3 (2020), https://www.cdc.gov/climateand 

health/docs/Health_Impacts_Climate_Change-508_final.pdf. 

Public health is consistently defined with a broad community focus, notably concerning 

only the health impacts themselves without regard for causation. Furthermore, the federal 

government has determined that climate change harms public health. This evidence suggests that 

Congress did not intend to exclude an undefined category of “indirect” health impacts from the 

CAA and in fact would determine GHGs to endanger public health today. 

D. The omission of a “public health” definition in the CAA was an intentional means 

of directing the EPA to interpret it as expansively as needed to protect the public. 

The language, statutory scheme, and legislative history of the CAA demonstrate that 

Congress intended for the EPA to construe “public health” as broadly as possible to allow for the 

maximum protection of public health. When a statute is ambiguous on its face, the court may 

turn to relevant legislative history and statutory structure to determine congressional intent. Fla. 

Power & Light Co. v. Lorion, 470 U.S. 729, 737 (1985). The legislative history of the CAA 

reveals the congressional intent to aggressively protect the public from air pollutants at all costs. 

The D.C. Circuit established the context of the 1970 CAA Amendments in Lead Indus. Ass’n: 

“Exasperated by the lack of significant progress toward dealing with the problem of air pollution 

. . . Congress abandoned the approach of offering suggestions.” 647 F.2d at 1149. See Train v. 

NRDC, Inc., 421 U.S. 60, 64 (1975) (describing the 1970 amendments as “taking a stick to the 

States”). Congress ensured that the EPA would fulfill this purpose through the CAA statutory 

scheme: a rigid framework and non-discretionary duties in conjunction with broad EPA 
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discretion in fact finding. 42 U.S.C. § 7408. The D.C. Circuit has held that language surrounding 

CAA findings of endangerment intentionally construes EPA regulatory authority broadly to 

enable the response to future threats, like climate change. See Massachusetts, 549 U.S. at 532 

(holding that broad language in § 202(a)(1) protects against new scientific discoveries, like fossil 

fuels, rendering CAA obsolete). Furthermore, Congress enacted recurrent standard settings to 

secure the CAA’s enduring role in protecting the public health, including requiring periodic 

revisions to NAAQS and stationary source standards. 42 U.S.C. § § 7408, 7411. 

Although the word “climate” only appears in the CAA under the definition of “public 

welfare,” U.S.C. § 7602(h), the acknowledgement that climate change impacts public welfare is 

not mutually exclusive; climate change can also impact public health. Even if this Court were to 

see the mention of “climate” as evidence that Congress expected climate to be found to endanger 

public welfare but not public health, this is a function of the framers not yet knowing the impacts 

of climate change. Thus, this is superseded by the congressional expectation that EPA make new 

findings of endangerment when new science becomes available, explicitly accounting for what 

Congress did not yet know when drafting the CAA. 

The legislative history and the statute itself suggest that purposeful omissions in the CAA 

intended to give the EPA the capacity to protect the public to the full extent of legal precaution. 

Congress anticipated the discovery of new air pollutants and entrusted the EPA with the power to 

identify the danger and take action. To suggest that Congress intended for the EPA to refrain 

from protecting the public health from the harms of GHG emissions is entirely inconsistent with 

the CAA. 
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IV. AN APPLICATION OF THE TRAC TEST CONCLUDES THAT EPA’S 

INACTION CONSTITUTES AN UNREASONABLE DELAY IN AGENCY 

RULEMAKING.  

By failing to act in the more than ten years since the initial petition, the EPA has 

unreasonably delayed its process of listing GHGs as criteria pollutants, endangering lives in the 

process. Given that the Supreme Court has not established an unreasonable delay test, the 

District Court correctly relied upon a widely accepted test developed by the D.C. Circuit in 

Telecomms. Research & Action Ctr. v. FCC. The test emerged as a synthesis of the elements that 

the D.C. Circuit had considered on in previous claims of unreasonable delay brought under the 

Administrative Procedure Act (APA). Telecomms. Research & Action Ctr., 750 F.2d at 79-80. 

The D.C. Circuit balanced six factors in TRAC: (1) The agency’s delay must be “governed by a 

‘rule of reason;’” (2) congressionally indicated timelines or expectations can inform the rule of 

reason; (3) delays are less reasonable when they impact human health and welfare; (4) the court 

should take into account competing agency priorities; (5) the court should consider interests 

prejudiced by delay; and (6) a finding of unreasonable delay does not require agency 

impropriety. Id. at 80. The courts have characterized this as a balancing test, and recognize that 

not all elements are required to point in the same direction. In this case, however, every element 

of the TRAC test points to unreasonable delay in listing GHGs.  

The TRAC standard has been applied to the CAA before, but was originally fashioned to 

consider delay suits under the APA, Court reasoning in unreasonable delay APA claims should 

nevertheless be considered persuasive, because Congress understood itself to be extending a 

cause of action for unreasonable delay from the APA when adding the citizen suit provision to 

the CAA. The Senate Committee report reads that “[u]nder this amendment, the citizen suit 

provision of the Act will encompass the full range of inaction covered by the Administrative 
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Procedure Act.” S. Rep. No. 101-228 (1989). Because Congress explicitly designed the 

unreasonable delay cause of action in the CAA to extend the APA cause of action, the Court 

should extend the reasoning from APA unreasonable delay cases to CAA contexts. 

A. EPA’s delay lacks a basis in fact and therefore violates the “Rule of Reason.”  

The ‘rule of reason’ tests for a reasonable length of time for agency action. The D.C. 

Circuit has repeatedly returned to the finding that "[A] reasonable time for an agency decision 

could encompass months, occasionally a year or two, but not several years or a decade." In re 

Pub. Emps., 957 F.3d 267, 274 (D.C. Cir. 2020) (citing MCI Telecomms. Corp. v. Fed. 

Commc'ns Com., 627 F.2d 322, 340 (1980)). The Ninth Circuit has also ruled that an eight-year 

delay “tipped sharply” against the EPA. NRDC, Inc. v. EPA (In re Pesticide Action Network N. 

Am.), 798 F.3d 809, 814 (9th Cir. 2015). Surpassing ten years of agency inaction in this case is 

so starkly outside the rule of reason that the timeframe has been specifically cited as facially 

unreasonable by other courts. 

B. CAA timelines for analogous rulemaking processes indicate a 10-year delay is 

contrary to Congress’ will. 

Congress set out a number of clear deadlines in the CAA, including a six-month timeline 

for a comparable NO2 criteria pollutant designation. 42 U.S.C § 7408. A ten-year delay for 

similar action is far outside the timeline Congress envisioned. EPA claims it needs time to deal 

with the complexity of a GHG NAAQS designation, but setting NAAQS is a separate statutory 

task from designating criteria pollutants. Furthermore, Congress believed that NAAQS could be 

properly studied and promulgated within a year. Section 109(c) provides that the same NO2 air 

quality criteria to be developed in six months could have a corresponding NAAQS developed six 

months after the criteria designation. 42 U.S.C § 7409. 



26 

The legislative record provides further support EPA has exceeded the timeline Congress 

imagined. Then congressman and member of the Energy and Commerce committee Ron Wyden 

remarked that § 304 was designed to remedy instances of delay of the same magnitude as the 

case before the court today: “EPA's failure to complete regulations after the 13 years [is] 

actionable as unreasonable delay. If missing a 2-year deadline by 11 years is not unreasonable, 

I'm not sure what is.” 136 Cong. Rec. 24, 35025 (1990). Congress specifically added a cause of 

action for citizen suits regarding unreasonable delays in the 1990 Amendments to the CAA 

because it saw a habitual pattern of undue EPA delay. S. Rep. 101-228, at 373. While Senator 

Wyden’s comments might have been referring to a different mechanism, his remarks make 

evident the congressional opinion that decade long delay is unacceptable. Especially when 

considering the context of the one year timeline for setting NAAQS for other criteria pollutants, 

the undue delay in this case is apparent. 

C. By delaying for over a decade, EPA inaction perpetuates harms to human health 

and welfare. 

The EPA’s delay in listing GHGs as criteria pollutants perpetuates unacceptable and 

ongoing harms to human health and welfare. GHGs directly contribute to global climate change, 

which endangers lives by exacerbating ozone pollution, heat stress, and diseases borne by 

insects. CHAWN, slip op. at 7. GHG caused climate change is already impacting the food and 

water supply and destroying property with violent storms and rising sea levels. Id. These harms 

aggregate and intensify daily with each metric ton of GHG emitted during the EPA’s delay. 

Regulation to protect human lives cannot abide by the same delays that economic policy might, 

as the consequences of delay are far higher. The gravity of ongoing harm to health and welfare 

caused by GHG emissions demonstrates how truly unreasonable the EPA delay is.  
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D. Competing agency priorities do not justify a 10-year delay in performing 

congressionally mandated duties. 

Competing priorities might excuse delay, but cannot excuse inaction altogether. The EPA 

argued that it did not yet make a decision on listing GHGs as criteria pollutants because it was 

prioritizing Executive Order 13771. CHAWN, slip op. at 12-13. Executive Order 13771 instructs 

all executive agencies to minimize regulatory costs, and provides a number of frameworks for 

doing so including placing limits on new regulations. Exec. Order No. 13771, 82 Fed. Reg. 9339 

(Feb. 3, 2017). As the lower court rightly decided, this is no excuse for non-action. The 

Executive Order came into effect in January 2017, while the CHAWN petition was filed in 

December 2009. EPA had ample time to take action before the Executive Order was 

promulgated. CHAWN, slip op. at 7. 

Furthermore, an Executive Order cannot legally contravene the will of Congress. Even if 

the delay until the promulgation of the Executive Order was acceptable, and even if the court 

understood the Executive Order to permit the EPA to ignore statutory obligations, the Executive 

Order in question does not apply to listing GHGs as criteria pollutants. The order explicitly 

exempts “regulations issued with respect to a military, national security, or foreign affairs 

function of the United States.” Exec. Order No. 13771. The National Defense Authorization Act 

for Fiscal Year 2018, which was signed into law by the same administration that issued the 

Executive Order, clearly states that “climate change is a direct threat to the national security of 

the United States.” National Defense Authorization Act for Fiscal Year 2018, P.L. No: 115-91, § 

335, 131 Stat, 1357, 1358. Because the Endangerment Finding recognized that the threat of 

GHGs lies in their ability to cause climate change, and because the NDAA codified the 

government's understanding that climate change poses a national security threat, EPA regulation 

of GHGs through designating GHGs as criteria pollutants is a policy pertinent to national 
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security. The executive order explicitly exempts regulations concerning national security. EPA 

cannot ignore statutory mandates by citing an executive order, but its argument is even more 

implausible given the cited order creates a carve out to prioritize regulations regarding issues of 

national security, which includes climate change.  

E. The irreversible nature of GHG emissions prejudices victims who face 

compounding harms due to agency delay. 

With potentially grave health consequences of unmitigated GHG emissions at stake, 

delay prejudices the plaintiffs. The Ninth Circuit has recognized that a finding of harm to human 

welfare in the third TRAC element can impact the fifth TRAC element, and the court should 

adhere to the same logic in this case. Indep. Mining Co. v. Babbitt, 105 F.3d 502, 509-10 (9th 

Cir. 1997). Emissions cannot be “un-emitted” once EPA decides to take action, and the public 

health and welfare impacts of emissions are cumulative. Each year of agency delay has increased 

the degree, and inherent threat, of climate change. The longer the EPA delays in advancing the 

preliminary action of designating GHGs as criteria pollutants, the greater the irreversible harm.  

F. Proving agency impropriety is unnecessary for a delay to be found unreasonable.  

EPA’s delay is facially unreasonable. A subjective element of willful misconduct is 

immaterial. Plaintiffs need not prove the EPA is purposefully acting nefariously in order to prove 

the simple truth that EPA is unreasonably delayed in carrying out its non-discretionary duty. See 

NRDC v. EPA (In re NRDC), 956 F.3d 1134, 1140-41 (9th Cir. 2020) (holding that the agency 

lacked impropriety but the delay was still unreasonable).  

The TRAC factors present a clear test that when employed, determines the EPA is 

unreasonably delayed in its rulemaking. Every identified TRAC factor in this case confirms what 

can be ascertained from a basic intuition of reasonableness: the EPA’s decade-long delay in 

listing GHGs as criteria pollutants unreasonable and should be redressed by this Court. 
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V. THE ENDANGERMENT FINDING TRIGGERS A MANDATORY DUTY TO 

LIST GHGS AS A CRITERIA POLLUTANT UNDER § 108 OF THE CAA. 

CAA § 108(a) provides that the Administrator of the EPA “shall . . . publish . . . a list” 

under a set of criteria given in § 108(a)(1) in the interest of setting ambient air quality standards. 

42 U.S.C. § 7408 (See Appendix C). Per the 2009 Endangerment Finding, GHGs meet the 

standards of reasonably anticipated danger and diverse sourcing required by CAA § 

108(a)(1)(A), (B). Id. The EPA and COGA incorrectly assert that the phrase “for which he plans 

to list” within § 108(a)(1)(C) should be read to grant the agency discretion authority in listing 

pollutants. Id. The CAA may be plainly read to provide a mandatory duty to list, preempting the 

need for further analysis. However, even if found ambiguous, statutory interpretation only 

reinforces CHAWN’s position. The District Court of New Union correctly applied the precedent 

set by NRDC v. Train to conclude the EPA’s duty to list GHGs was non-discretionary. 

A. Traditional principles of statutory interpretation preclude a grant of absolute agency 

discretion under CAA § 108.  

The language of CAA § 108 may be plainly read to establish mandatory duties. While 

analysis may stop at this plain reading, any ambiguity found under § 108(a)(1)(C) should be 

interpreted in the context of legislative purpose. Authority of discretionary inaction conflicts 

with both the stated and implicit intent of the CAA.  

1. A plain reading of the text of CAA § 108 establishes a mandatory duty to list. 

A statutory inquiry must begin with the language of the statute itself; if it is found to be 

clear and plain, then analysis may stop there. Est. of Cowart v. Nicklos Drilling Co., 505 U.S. 

469, 475 (1992). Under the whole-text canon of statutory interpretation, the context of the entire 

statute is fundamental in analyzing a clause’s plain meaning. Kokoszka v. Belford, 417 U.S. 642, 

650 (1974). The no surplusage doctrine supplements whole-text analysis, ensuring all provisions 
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are given meaning, such that none are rendered “inoperative . . . void, or insignificant.” Hibbs v. 

Winn, 542 U.S. 88, 101 (2004). See also Whitman, 531 U.S. at 468 (a single provision should not 

be given significance to override the larger statute). Courts have further refined analysis of plain 

statutory language by focusing specifically on mandatory terminology. In 2000, the Ninth Circuit 

articulated: “The term ‘shall’ is usually regarded as making a statutory provision mandatory, and 

the rules of statutory construction presume that the term is used in its ordinary sense unless there 

is clear evidence to the contrary.” Firebaugh Canal Co. v. United States, 203 F.3d 568 (9th Cir. 

2000). Finally, the constitutional-doubt canon of interpretation provides that a statute should not 

be read in a manner that puts its constitutionality in question; that is, any interpretation that 

violates the Constitution should not be considered viable. 

The use of mandatory language throughout the text of CAA § 108 establishes the EPA’s 

duty to list criteria pollutants as non-discretionary. In light of the mandatory construction of 

“shall” from Firebaugh Canal Co., the use of “shall” 23 times in CAA § 108 demonstrates the 

compulsory context. 42 U.S.C. § 7408. Furthermore, the standards set by CAA § 108(a)(1)(A) 

and (B) would lose all significance if subjugated by EPA discretion; this internal contradiction 

would violate the Hibbs doctrine against surplusage. Additionally, discretionary authority 

exempt from judicial review is not an assumed ordinary meaning; the D.C. Circuit has stated that 

legislation rarely grants unreviewable discretion. Hi-Tech Furnace Sys., Inc. v. F.C.C., 224 F.3d 

781 (D.C. Cir. 2000). If Congress had intended to grant such discretion under this clause, it 

would have done so expressly, not as the third category of a subsection; it would not have chosen 

to “hide elephants in mouseholes.” Whitman, 531 U.S. at 468. Application of the constitutional-

doubt doctrine further precludes a reading of granted discretion. The Supreme Court has held 

that Congress cannot abdicate its authority to legislate to the Executive Branch. A.L.A. Schechter 
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Poultry Corp. v. United States, 295 U.S. 495, 537-538 (1935) (“Congress cannot delegate 

legislative power to the President to exercise an unfettered discretion to make whatever laws he 

thinks may be needed.”). The court clarified this position in 2019, holding that while some 

authority may be properly delegated, the constitutionality question focuses on whether Congress 

provided an “intelligible principle to guide the delegee’s use of discretion.” Gundy v. U.S., 139 

S. Ct. 2116, 2123 (2019). If discretionary as EPA claims, the CAA fails to properly narrow the 

scope. In this situation, the EPA would be essentially legislating its will through exemption; as 

an executive agency, the EPA cannot be given unbounded legislative authority. An interpretation 

that gives such legislative authority to the EPA violates the constitutional separation of powers, 

and should thus be eschewed by this Court. 

While an interpretation of total discretion cannot be found reasonable, there is an 

alternative, more appropriate plain reading of the statute. The language of CAA § 108(a)(1)(C) 

refers to the initial list following the passage of the Act; by qualifying the provision for only 

those “not . . . issued before December 31, 1970,” the statute is providing for regulation of 

pollutants that were not yet listed at the time of the original legislation. 42 U.S.C. § 

7408(a)(1)(C). This plain reading allows pollutants being considered for regulation at the time to 

be listed without an independent finding of endangerment, rather than a perpetual grant of 

discretion to exempt known dangerous pollutants. Therefore, per the guidelines of statutory 

analysis given in Est. of Cowart., judicial inquiry must stop at this clear and plain meaning: 

listing criteria pollutants is non-discretionary.  

2. A grant of total agency discretion would function in direct opposition to the 

intent of Congress in its passage of the CAA. 

If this Court were to be sufficiently convinced of ambiguity under § 108(a)(1)(C), the 

subsequent step of statutory analysis looks to congressional intent to determine the appropriate 
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meaning. In Union Elec. Co., an analogous CAA challenge, a St. Louis electric company argued 

that the Missouri State Implementation Plan standards were not technologically or financially 

feasible. 427 U.S. at 253. The Supreme Court held that allowing such a challenge to an approved 

SIP would contradict the intent of Congress; striking down plans as impossible before they could 

take effect would effectively eliminate the three-year deadline at the core of the CAA. Id. at 268-

269. Examination of congressional records in this case revealed Congress specifically chose to 

set standards based on public health rather than technical capability. Id. at 258-259. Union Elec. 

Co. promulgated the doctrine that an interpretation that contradicts the clear legislative purpose 

of the statute is not reasonable. Congressional intent has even been granted power to overrule 

clear text in some cases, specifically when a literal reading opposes the intent of its drafters. In 

Appalachian Power Co. v. EPA, 249 F.3d 1032, 1040-042 (D.C. Cir. 2001), the D.C. Circuit 

found that a literal reading of the statute as proposed by the petitioners would render the 

requirements of CAA § 115 and § 126 circular, and thus, should be interpreted “as needed to 

protect congressional intent.” Appalachian Power Co., 249 F.3d at 1043-044. 

In the present case, the clear purpose of the CAA does not reasonably lead CAA § 108 to 

be interpreted to allow for discretionary avoidance of its own regulation. Applying the reasoning 

of Union Elec. Co., allowing discretionary exceptions would unhinge the entire regulatory 

scheme. Setting national air quality limits through NAAQS is understood as “the heart of the 

1970 Amendments.” Train, 421 U.S. at 66. Asserting the discretion to allow dangerous and 

diversely sourced pollutants to escape regulation directly opposes the purpose of the Act. The 

unreasonableness of this position has been articulated by the D.C. Circuit in a previous review of 

the CAA, in which the court denied the EPA’s assertion of total discretion in opposition to clear 

congressional intent. S. Coast Air Quality Mgmt. Dist. v. EPA, 472 F.3d 882, 895 (D.C. Cir. 
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2006). Furthermore, the Senate Report from the 1989 CAA Amendments addresses the issue 

directly, defining an abuse of discretion as “circumstances where the failure to act… frustrates 

the purposes and goals of the Act.” S. Rep. 101-228, at 375 (1989). The purpose of the CAA is 

clear: to protect the public from dangerous pollutants. Any ambiguity alleged under specific 

provisions of the CAA should be interpreted to further this protective mission, not counteract it. 

The context surrounding the original passage of the CAA also refutes a reading of 

discretion. The 1970 CAA responded to the failure of the Air Quality Act of 1967 to effectively 

coordinate state regulation of emissions. ASARCO Inc. v. EPA, 578 F.2d 319, 321 (D.C. Cir. 

1978). The contemporary authority, the National Air Pollution Control Administration, had 

developed its own list of dangerous pollutants and had further notified Congress of 24 pollutants 

it planned to list over the subsequent five years. S. Doc. No. 91-64, at 2 (1970). This context 

suggests CAA § 108(a)(1)(C) refers to planned pollutants in an effort to include these 

forthcoming pollutants within the scope of the initial list. The 1970 Senate Report reinforces this 

position by stating: “[t]he agents on the initial list must include all those pollution agents or 

combinations of agents which have . . . an adverse effect on health and welfare and which are 

emitted from widely distributed mobile and stationary sources, and all those for which air quality 

criteria are planned.” (Emphasis added). S. Rep. No. 91-4358, at 454 (1970). By distinguishing 

provision (C) from the other two criteria, the statute establishes the “plan to list” as an 

independently sufficient category, rather than one to be applied to every dangerous and diverse 

pollutant under provisions (A) and (B). Appalachian Power Co. held that the text should not be 

construed against the clear intent of Congress; in this case, discretionary inaction would defeat 

the CAA’s regulatory scheme by avoiding the intial step of the chain of non-discretionary duties. 

Furthermore, in New York v. Thomas, 613 F. Supp. 1472 (D.D.C. 1985), the court held that any 
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discretion given to the EPA is in the manner of it executing its duty, not to avoid executing its 

legislative duties altogether. By not responding, the EPA has allowed public harm to persist as 

regulatory challenges languish in bureaucratic limbo. The indefinite avoidance of the CAA’s 

entire regulatory structure, with no legal remedy, functions contrary to the intent of Congress. 

B. The NRDC v. Train holding that CAA § 108 contains a mandatory duty to list 

remains good law, and retains deferential authority. 

In Ohio v. Dep't of the Interior, 880 F.2d 432 (D.C. Cir. 1989), plaintiffs sought review 

of regulations under the Comprehensive Environmental Response, Compensation, and Liability 

Act (CERCLA). The D.C. Circuit cited three tools to properly determine congressional purpose: 

statutory language, interpretive canon, and legislative history. Id. Furthermore, the Supreme 

Court held that “a judicial precedent holding that the statute unambiguously forecloses the 

agency's interpretation, and therefore contains no gap for the agency to fill, displaces a 

conflicting agency construction.” Nat'l Cable & Telecomms. Ass'n v. Brand X Internet Servs., 

545 U.S. 967, 982 (2005). This rule supplemented Chevron by allowing courts to consistently 

determine a statute’s meaning. 

In this case, the exact issue of EPA discretion under the CAA § 108 has been formerly 

raised in the landmark case, NRDC, Inc. v. Train, 545 F.2d 320 (2d Cir. 1976). The decision held 

that there is a mandatory duty to list dangerous pollutants under CAA § 108. In its analysis, the 

court relied on the same analytical tools recognized by the D.C. Court in Ohio v. Dep't of the 

Interior: statutory construction, interpretive canon, and legislative history. Therefore, the process 

of NRDC v. Train constitutes good law, and the decision remains relevant and applicable. 

Considering the recognized expertise of the D.C. Circuit in questions of national applicability, 

the continued use of this decision within the D.C. Circuit in recent years carries significance. E.g. 

Ctr. for Biological Diversity v. EPA, 749 F.3d 1079, 1083 (D.C. Cir. 2014); Zook v. McCarthy, 
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52 F.Supp.3d 69 (D.D.C. 2014). Nat'l Cable bolsters the position that a prior court’s 

interpretation should be given deference over a conflicting agency construction. This Court 

should uphold the decision by the District Court of New Union to apply NRDC v. Train’s 

holding that the EPA has a non-discretionary duty to list GHGs as criteria pollutants under CAA 

§ 108(a)(1) following a finding of endangerment. 

CONCLUSION 

The District Court properly asserted jurisdiction over this case, correctly identifying that 

the defendant waived concerns of improper venue. The Endangerment Finding was a legally and 

factually robust finding that provided sufficient legal basis for the EPA to find that GHGs 

endanger human health and welfare. As a result of its finding, the EPA has a non-discretionary 

duty to list GHGs as a criteria pollutant. Failing to fulfil this duty for over a decade constitutes an 

unreasonable delay, and warrants the Court compelling agency action. 

For the aforementioned reasons, Climate Health and Welfare Now respectfully requests 

that the Court find that the District Court of New Union had jurisdiction over the initial action. 

Climate Health and Welfare Now also asks that the Court affirm the District Court’s grant of 

summary judgment for the validity of the Endangerment Finding with respect to public welfare. 

We further ask that the court affirm the District Court’s summary judgements that the EPA has 

unreasonably delayed designating GHGs as a criteria pollutant and that the EPA had a non-

discretionary duty to list GHGs as criteria pollutants following the Endangerment Finding. We 

also ask that the Court reverse the District Court’s summary judgement that the Endangerment 

Finding with respect to public health is contrary to law. 

 

Respectfully submitted.
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APPENDICES 

Appendix A - CAA § 304(a) 

(a) Authority to bring civil action; jurisdiction 

Except as provided in subsection (b), any person may commence a civil action on his 

own behalf— 

 

(1) against any person (including (i) the United States, and (ii) any other governmental 

instrumentality or agency to the extent permitted by the Eleventh Amendment to the 

Constitution) who is alleged to have violated (if there is evidence that the alleged 

violation has been repeated) or to be in violation of (A) an emission standard or limitation 

under this chapter or (B) an order issued by the Administrator or a State with respect to 

such a standard or limitation, 

 

(2) against the Administrator where there is alleged a failure of the Administrator to perform 

any act or duty under this chapter which is not discretionary with the Administrator, or 

 

(3) against any person who proposes to construct or constructs any new or modified major 

emitting facility without a permit required under part C of subchapter I (relating to 

significant deterioration of air quality) or part D of subchapter I (relating to 

nonattainment) or who is alleged to have violated (if there is evidence that the alleged 

violation has been repeated) or to be in violation of any condition of such permit. 

 

The district courts shall have jurisdiction, without regard to the amount in controversy or 

the citizenship of the parties, to enforce such an emission standard or limitation, or such 

an order, or to order the Administrator to perform such act or duty, as the case may be, 

and to apply any appropriate civil penalties (except for actions under paragraph (2)). The 

district courts of the United States shall have jurisdiction to compel (consistent with 

paragraph (2) of this subsection) agency action unreasonably delayed, except that an 

action to compel agency action referred to in section 7607(b) of this title which is 

unreasonably delayed may only be filed in a United States District Court within the 

circuit in which such action would be reviewable under section 7607(b) of this title. In 

any such action for unreasonable delay, notice to the entities referred to in subsection 

(b)(1)(A) shall be provided 180 days before commencing such action. 
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Appendix B - CAA § 307(b) 

 (b) Judicial review 

 

(1) A petition for review of action of the Administrator in promulgating any national primary 

or secondary ambient air quality standard, any emission standard or requirement under 

section 7412 of this title, any standard of performance or requirement under section 7411 

of this title,,3 any standard under section 7521 of this title (other than a standard required 

to be prescribed under section 7521(b)(1) of this title), any determination under section 

7521(b)(5) 1 of this title, any control or prohibition under section 7545 of this title, any 

standard under section 7571 of this title, any rule issued under section 7413, 7419, or 

under section 7420 of this title, or any other nationally applicable regulations 

promulgated, or final action taken, by the Administrator under this chapter may be filed 

only in the United States Court of Appeals for the District of Columbia. A petition for 

review of the Administrator’s action in approving or promulgating any implementation 

plan under section 7410 of this title or section 7411(d) of this title, any order under 

section 7411(j) of this title, under section 7412 of this title, under section 7419 of this 

title, or under section 7420 of this title, or his action under section 1857c–10(c)(2)(A), 

(B), or (C) of this title (as in effect before August 7, 1977) or under regulations 

thereunder, or revising regulations for enhanced monitoring and compliance certification 

programs under section 7414(a)(3) of this title, or any other final action of the 

Administrator under this chapter (including any denial or disapproval by the 

Administrator under subchapter I) which is locally or regionally applicable may be filed 

only in the United States Court of Appeals for the appropriate circuit. Notwithstanding 

the preceding sentence a petition for review of any action referred to in such sentence 

may be filed only in the United States Court of Appeals for the District of Columbia if 

such action is based on a determination of nationwide scope or effect and if in taking 

such action the Administrator finds and publishes that such action is based on such a 

determination. Any petition for review under this subsection shall be filed within sixty 

days from the date notice of such promulgation, approval, or action appears in the Federal 

Register, except that if such petition is based solely on grounds arising after such sixtieth 

day, then any petition for review under this subsection shall be filed within sixty days 

after such grounds arise. The filing of a petition for reconsideration by the Administrator 

of any otherwise final rule or action shall not affect the finality of such rule or action for 

purposes of judicial review nor extend the time within which a petition for judicial review 

of such rule or action under this section may be filed, and shall not postpone the 

effectiveness of such rule or action. 
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Appendix C - CAA § 108(a) 

(a) Air pollutant list; publication and revision by Administrator; issuance of air quality 

criteria for air pollutants 

 

1.  For the purpose of establishing national primary and secondary ambient air 

quality standards, the Administrator shall within 30 days after December 31, 

1970, publish, and shall from time to time thereafter revise, a list which includes 

each air pollutant— 

(A)  emissions of which, in his judgment, cause or contribute to air pollution 

which may reasonably be anticipated to endanger public health or welfare; 

(B) the presence of which in the ambient air results from numerous or diverse 

mobile or stationary sources; and 

(C) for which air quality criteria had not been issued before December 31, 

1970 but for which he plans to issue air quality criteria under this section. 
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