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STATEMENT OF JURISDICTION 

Climate Health and Welfare Now (CHAWN), the Coal, Oil and Gas Association 

(COGA), and the United States Environmental Protection Agency (EPA) each appeal from an 

Opinion and Order entered August 15, 2020 by the honorable Judge Remus in the U.S. District 

Court for New Union, No. 66-CV-2019. The district court had jurisdiction under the Citizen Suit 

provision of the Clean Air Act (hereinafter referred to as “CAA” or “the Act”), 42 U.S.C. § 

7604(a), as well as federal question jurisdiction under 28 U.S.C. § 1331. Appellants filed a 

timely Notice of Appeal pursuant to Fed. R. App. P. 4 (2016). The U.S. Court of Appeals for the 

Twelfth Circuit has valid jurisdiction over the appeal based on 29 U.S.C. § 1291.  

STATEMENT OF ISSUES 

I. Did the District Court have jurisdiction over CHAWN’s unreasonable delay claim under 

CAA § 304(a) where the rule sought would be a rule of nationwide applicability subject 

to review exclusively in the D.C. Circuit under CAA § 307(b)? 

II. Is the Endangerment Finding valid with respect to an endangerment of public welfare? 

III. Is the Endangerment Finding valid with respect to an endangerment of public health? 

IV. Does EPA’s ten-year delay in taking any action on listing GHGs as criteria pollutants 

under CAA § 108(a) constitute an unreasonable delay? 

V. Does the EPA have a non-discretionary duty to designate GHGs as a criteria pollutant 

under CAA § 108 based on the 2009 Endangerment Finding? 

STATEMENT OF CASE 

I. Factual Background 

Since President Richard Nixon signed the Clean Air Act into law half a century ago, the 

interconnection between climate change and greenhouse gas (GHG) emissions has become 

increasingly apparent. In its latest report, the Intergovernmental Panel on Climate Change 
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(IPCC) concluded that continued GHG emissions will continue to cause “long lasting changes . . 

. increasing the likelihood of severe, pervasive and irreversible impacts for people and 

ecosystems.” U.N. Env’t Programme and World Meteorological Org., Intergovernmental Panel 

on Climate Change, IPCC Synthesis Report, Climate Change 2014 (Summary for Policymakers) 

at 8. To limit the risk of these climate change impacts, governments and agencies, including 

EPA, must work towards “substantial and sustained reductions in greenhouse gas emissions.” Id. 

In working towards this goal, the Act gives the Administrator broad authority to regulate 

the emissions of air pollutants which “may reasonably be anticipated to endanger public health or 

welfare.” 42 U.S.C. § 7521(a)(1). In 1999, a number of environmental groups petitioned EPA to 

do just that. The groups asked EPA to make a finding that automobile GHG emissions “posed a 

danger to human health and the environment.” Record (R.) at 6. EPA denied the petition in 2003 

and reasoned that GHGs were not “air pollutants” as subject to regulation under the Act. Id. In 

the seminal case of Massachusetts v. EPA, the Supreme Court held that GHGs were, in fact, 

within the definition of air pollutants and thus subject to regulation under the Act. 549 U.S. 497 

(2007).  

EPA issued a formal finding that GHG emissions did endanger public health and welfare 

in response to the Massachusetts decision. R. at 6. This “Endangerment Finding” defined six 

GHGs as a single air pollutant and found that emissions from this pollutant presented dangers to 

health and welfare due to the anticipated climate impacts. R. at 6-7. EPA began regulating GHG 

emissions in the years following, although many of these initiatives have been rolled back or 

struck down under the Trump Administration. R. at 7. While the Endangerment Finding was 

upheld by the D.C. Circuit in Coalition for Responsible Regulation v. EPA, 684 F.3d 102 (D.C. 
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Cir. 2012), the Agency has yet to regulate GHG emissions as a criteria pollutant under CAA § 

108. R. at 7.  

Shortly after EPA’s issuance of the Endangerment Finding, a coalition of environmental 

organizations, including CHAWN, filed a petition with EPA requesting the Agency list GHGs as 

criteria pollutants. R. at 5. Appellants asserted then, as they do now, that EPA had a non-

discretionary duty to list GHGs as criteria pollutants. Id. Although over a decade has passed 

since EPA’s issuance of the Endangerment Finding and CHAWN’s subsequent petition, the 

Agency has yet to take any action. Id.  

II. Procedural History 

In April of 2019, Appellant CHAWN served EPA with proper notice of its intention to 

sue the Agency for not completing its non-discretionary duty to regulate GHG emissions and for 

an unreasonable delay in doing so. Id. CHAWN commenced this suit on October 15, 2019 under 

the citizen suit provisions of CAA § 304(a)(2), 42 U.S.C. § 7604(a)(2). Id. Shortly after the filing 

of this suit, COGA moved to intervene on behalf of Defendant EPA, which the district court 

granted. Id. As a trade association representing corporations involved in fossil fuel industries, 

COGA asserted that the granting of CHAWN’s requested relief would result in extreme 

regulatory limits. Id.  

On August 15, 2020, the United States District Court for the District of New Union 

granted Plaintiff CHAWN’s motion for summary judgement in part and granted Intervenor 

COGA’s motion in part. R. at 4. CHAWN, COGA, and EPA each filed a timely Notice of 

Appeal, granted by this Court. Id.  

SUMMARY OF ARGUMENT 

Section 304(a)(2) of the Act shows that CHAWN correctly brought its original claim in 

the United States District Court for the District of New Union. See 42 U.S.C. § 7604(a)(2). 
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Under this section, district courts are granted jurisdiction over claims “against the Administrator 

[of EPA] where there is a failure of the Administrator to perform any” non-discretionary act or 

duty. Id. Additionally, appellate court jurisdiction under section 307(b) was not proper here 

because EPA has not taken any final action regarding CHAWN’s petition or promulgated any 

relevant regulations regarding CHAWN’s petition that would have national impact under section 

108 of the Act. See 42 U.S.C. § 7607(b). Moreover, while the New Union District Court may not 

have been the proper forum for CHAWN to bring its original claim, neither the EPA nor the 

intervening defendant COGA raised a venue issue. Because no issue regarding venue was raised 

in the district court, the defendants have waived any possible venue objections and the District 

Court of New Union correctly exercised jurisdiction over CHAWN’s claims.  

 The Endangerment Finding, as issued by EPA in 2009, correctly found that emissions of 

GHGs posed a threat to public welfare and health. In determining whether GHG emissions 

endangered human welfare, EPA considered the impacts on welfare as outlined in section 302(h) 

of the Act. Specifically, EPA examined industrial and economic sectors sensitive to the effects of 

climate change such as agriculture, coastal areas, energy, and infrastructure and natural 

resources. EPA issued a valid finding of endangerment to public welfare because the sectors that 

EPA considered fit squarely within the definition of public welfare as contained in the Act. 

 The 2009 Endangerment Finding is also valid with respect to public health because EPA 

considered the impacts to public health within the plain meaning of the term. COGA and EPA 

argue that the Agency cannot consider indirect health impacts when conducting a finding of 

public health endangerment. However, the indirect impacts considered by EPA fit squarely into 

the plain meaning of the term “public health”; an interpretation supported by previous EPA 

decisions and case law. Furthermore, as a matter of agency interpretation, the court must give 
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EPA’s interpretation deference when a statute delegated to the Agency is ambiguous. Thus, the 

Endangerment Finding is also valid with respect to public health. 

Additionally, as a government agency, EPA is required to conclude matters presented to 

it within a reasonable time. 5 U.S.C. § 555(b) (1976). Ten years ago, CHAWN filed a petition 

with EPA in an effort to get the Agency to regulate GHGs under section 108(a) of the Act. EPA 

has failed to issue a response to CHAWN or publish a rulemaking on the issue, resulting in an 

unreasonable ten-year delay. To determine what constitutes an unreasonable delay, courts turn to 

the six factors established in Telecommunications Research & Action Center v. FCC (“TRAC”), 

750 F.2d 70, 79-80 (D.C. Cir. 1984). In summary, the first five factors of the test all demonstrate 

that EPA has had an ample amount of time to issue a final rulemaking or response to this petition 

and have failed in its statutory obligation to conclude matters presented to it within a reasonable 

time.  

 Concerning the first, second, and fifth TRAC factors, EPA’s decade-old delay was not 

governed by a “rule of reason” and would not have required the resolution of difficult policy 

issues. Moreover, while a schedule was not provided by Congress to EPA, the Act provides clear 

guidelines as to how to regulate criteria pollutants under section 108(a) and a ten-year delay is an 

unreasonable amount of time for an agency to take on such a matter. In addition to the three 

factors above, the third and fourth factors of the TRAC test also weigh in favor of CHAWN. This 

is because EPA’s failure to list GHGs as criteria pollutants has resulted in an endangerment to 

human health and welfare and would not have required EPA to delay additional agency activities 

of higher priority. EPA’s mission is to ensure that human health and the environment are 

protected. EPA’s decade-long unreasonable delay usurps this mission, and no other objective 

should take priority over an agency’s founding mission. For these reasons, EPA’s lack of action 
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has resulted in an unreasonable delay and violation of section 108(a) of the Act for failure to take 

action on listing GHGs as a criteria pollutant.  

Under section 108(a), EPA also had a nondiscretionary duty to regulate GHGs as a 

criteria air pollutant. See 42 U.S.C. § 7408(a). Section 108 mandates that the Administrator of 

EPA “shall . . .  publish . . .  a list which includes each pollutant” that the Administrator 

determines is an endangerment to public health or welfare. Id. Once triggered, section 108 

imposes a nondiscretionary duty on EPA to regulate these pollutants as criteria pollutants under 

the Act. Here, EPA incorrectly asserts that Congress’s failure to specify a specific date-certain 

deadline by which EPA must act transforms section 108 from the nondiscretionary to 

discretionary mandate under section 307(b). As the D.C. Circuit has alluded to in Sierra Club v. 

Thomas, a date-certain deadline “may exist, even though [it is] not explicitly set forth in the 

statute.” 828 F.2d. 783, 791 n.58 (D.C. Cir. 1987). While Congress did not expressly state a 

specific date-certain deadline by which EPA must list GHGs as a criteria air pollutant under 

section 108(a), the structure of the Act makes it clear that EPA has delayed its action past any 

ascertainable date-certain deadline.  

This Court should affirm the decision of the District Court of New Union in holding that: 

(1) the Endangerment Finding is valid with respect to an endangerment to public welfare; (2) 

EPA has unreasonably delayed action on responding to CHAWN’s petition for designation of 

GHGs as a criteria pollutant; and (3) EPA has a nondiscretionary duty to designate GHGs as a 

criteria pollutant. Additionally, this Court should reverse the finding of the district court and rule 

in favor of CHAWN because the Endangerment Finding is not contrary to law in regard to GHGs 

endangerment to public health. This Court should reverse this holding because EPA correctly 

considered indirect health effects in the determination of public health endangerment. 
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Furthermore, in regard to the issue raised sua sponte by the District Court questioning whether or 

not jurisdiction was proper, this Court will find that the jurisdiction was proper under 42 U.S.C. 

§ 7604(a).  

For these reasons, CHAWN respectfully requests that the Twelfth Circuit Court of 

Appeals affirm the district court's decision in part, reverse the district court’s decision in part, 

and order EPA to continue with the publishing schedule as set forth by the district court.  

STANDARD OF REVIEW 

The U.S. District Court for the District of New Union granted Plaintiff CHAWN’s 

motion for summary judgement in part and granted Intervenor COGA’s motion for summary 

judgement in part. This court reviews a grant of summary judgement de novo and views the facts 

in a light most favorable to the nonmovant. Haynes v. D.C. Water & Sewer Auth., 924 F.3d 519, 

523 (D.C. Cir. 2019). 

ARGUMENT 

I. The District Court’s Jurisdiction Over CHAWN’s Unreasonable Delay 

Claim Under CAA § 304(a) Was Proper. 

Regarding the issue raised sua sponte by the Court of Appeals, jurisdiction was proper in 

the District Court of New Union. Section 304(a)(2) of the Act provides that any person may 

commence a civil action on their behalf against the Administrator where there is an alleged 

failure of the Administrator to perform any nondiscretionary act or duty. 42 U.S.C. § 7604(a)(2). 

While the D.C. District Court may have originally been the proper forum for this case, this is not 

a jurisdictional limitation but a venue mandate and “EPA’s failure to object waives § 304(a)(3)’s 

venue requirements.” Texas Mun. Power Agency v. EPA, 89 F.3d 858, 867 (D.C. Cir. 1996).  

Because EPA failed to object to these venue requirements, the provision that 

unreasonably delayed actions “should be filed in a United States District Court within the circuit 
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in which such action would be reviewable under section 307(b) of the Act” is not applicable. 42 

U.S.C. §§ 7604(a)(3), 7607(b). Additionally, because section 304(a)(2) states that district courts 

of the United States shall have jurisdiction to compel agency action which is unreasonably 

delayed, the remainder of this section will focus on demonstrating that section 307(b) is not 

applicable in determining jurisdiction in this matter and that jurisdiction was proper under 

section 304(a)(2).  

Section 307(b) grants jurisdiction, inter alia, over any “nationally applicable regulations 

promulgated, or final action taken, by the Administrator.” 42 U.S.C. § 7607(b)(1). However, an 

action brought under section 307(b) of the Act must be brought directly to the United States 

Court of Appeals only after the agency has taken a final action. Id. (emphasis added). While 

CHAWN’s unreasonable delay claim, if successful, would have nationwide applicability, it does 

not fall within section 307(b)’s jurisdictional grant because EPA has not taken any final action or 

promulgated any nationally applicable regulations. R. at 7.  

On its face, section 307(b) requires final agency action before its jurisdictional grant is 

triggered. See 42 U.S.C. § 7607(b). Additionally, there are two conditions that must be satisfied 

in order for an agency action to be considered final: (1) “the action must mark the 

‘consummation’ of the agency’s decision making process… it must not be of a merely tentative 

or interlocutory nature”; and (2) the action must be one by which “rights or obligations have 

been determined.” Bennett v. Spear, 520 U.S. 154, 178 (1997). A scenario exists where a failure 

to conduct a mandatory action may be considered a final agency action subject to review only in 

the circuit courts, however this is not applicable here because this scenario is triggered when “the 

failure to act is announced in an agency order based on an administrative record." Ind. & Mich. 

Elec. Co. v. U.S. EPA, 733 F.2d 489, 491 (7th Cir. 1984). Specifically, this scenario is triggered 
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when an agency announces through a rulemaking process that it does not intend to take an 

action. Id; see Maine v. Thomas, 874 F.2d 883 (1st Cir. 1989). 

If an agency refuses to perform its nondiscretionary duty and fails to complete a record, 

then exclusive jurisdiction to remedy that failure lies “within the district court.” Bethlehem Steel 

Corp. v. U.S. EPA, 782 F.2d 645, 655 (7th Cir. 1986); see also Env’t Def. Fund v. Thomas, 870 

F.2d 892 (2nd Cir. 1989) (Holding that a district court has jurisdiction under section 304(a) of 

the Act “to compel the Administrator to take some formal action, employing rulemaking 

procedures… either revising the NAAQS or declining to revise them” in reference to a citizen 

suit brought by an environmental group”). 

In Bethlehem Steel, a citizen group asked the Seventh Circuit to order EPA to “issue new 

rules governing pollution from coking operations in nonattainment areas.” 782 F.2d at 654. The 

court refused to take such action because the circuit court did not have the authority to issue the 

type of order that the citizen group sought. Id. The court recognized that the Act “disjoins 

judicial review of final action by the EPA, which . . . section 307 places in the court of appeals, 

from judicial review of inaction by the agency, which . . .  section 304” grants to the district 

courts. Id. If EPA's refusal to undertake the rulemaking proceedings requested by the citizens 

group was the failure to perform a nondiscretionary duty, then exclusive jurisdiction to remedy 

that failure lies in the district courts. Id. at 655. 

EPA has yet to take any action on CHAWN’s petition regarding the 2009 Endangerment 

Finding. R. at 7. Section 307(b) states that “a petition for review of an action of the 

Administrator in promulgating any national primary or secondary ambient air quality standard . . 

. or any final action taken, by the Administrator . . . may be filed only in the United States Court 

of Appeals for the District of Columbia.” 42 U.S.C. § 7607(b). Section 307(b) is not applicable 
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in this case because EPA has yet to take any action on the petition. Furthermore, section 307(b) 

is not applicable because this action is not revolving around a petition for review of an 

Administrators action in approving or promulgating an implementation plan, which would 

require filing only in the United States Court of Appeals for the appropriate circuit. Id.  

CHAWN brought its claim in the District Court of New Union because EPA has a 

nondiscretionary duty to list and regulate GHGs as criteria pollutants. Just as the Court of 

Appeals in Bethlehem Steel did not have jurisdiction under section 307(b) of the Act over the 

citizen group’s claim of EPA’s inaction, the Court of Appeals did not have original jurisdiction 

to review CHAWN’s unreasonable delay claim either. As illustrated above, this claim falls 

squarely within the jurisdictional grant of section 304(a)(2). EPA has failed to perform its 

nondiscretionary duty by not listing GHGs as criteria air pollutants under section 108 of the Act, 

resulting in an unreasonable ten-year delay that has also endangered public health and welfare. 

Because District Courts of the United States have jurisdiction to compel agency action that is 

unreasonably delayed, section 307(b) is not applicable in determining jurisdiction and the New 

Union District Court correctly exercised jurisdiction over CHAWN’s unreasonable delay claim 

under section 304(a)(2).  

II. The 2009 Endangerment Finding Is Valid with Respect to An Endangerment 

of Public Welfare. 

This Court should affirm the district court’s decision that the Endangerment Finding is 

valid with respect to public welfare because EPA correctly considered the ways in which 

greenhouse gas emissions may endanger public welfare. As defined in the Act, effects on welfare 

include, but are not limited to, “effects on soils, waters, crops, vegetation, manmade materials, 

animals, wildlife, weather, visibility, and climate, damage to deterioration of property, and 

hazards to transportation as well as effects on economic values and on personal comfort and 
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well-being . . . .” 42 U.S.C. § 7602(h). In evaluating GHG emissions’ effects on welfare, EPA 

considered the impacts on “climate-sensitive sectors” including “food production and 

agriculture; forestry; water resources; sea level rise and coastal areas; energy, infrastructure, and 

settlements; and ecosystems and wildlife” as well as impacts caused by climate change effects 

occurring globally. Endangerment and Cause or Contribute Findings for Greenhouse Gases 

Under Section 202(a) of the Clean Air Act, 74 Fed. Reg. 66,496, 66,531 (Dec. 15, 2009) (to be 

codified at 40 C.F.R. Ch. I). 

After dismissing Intervenor COGA’s arguments challenging the administrative record 

supporting the Endangerment Finding, the district court held that the Endangerment Finding was 

valid with respect to public welfare. R. at 9. This ruling is supported by Coalition for 

Responsible Regulation, Inc. v. EPA, which rejected both challenges reasserted by COGA in the 

instant case: that the Endangerment Finding failed to consider the regulatory policy impacts that 

would follow and that the science EPA relied on was too uncertain to support the finding. 684 

F.3d 102 (D.C. Cir., 2012). The district court also states that, although the decision in Coalition 

is not binding, the court “will not lightly disturb a precedent upholding the Endangerment 

Finding as a matter of nationally established regulatory policy.” R. at 9. 

Because EPA was correct in not considering the policy impacts of the Endangerment 

Finding and because EPA’s consideration of scientific issues is given high deference, see 

Coalition, 684 F.3d 102, EPA correctly considered the ways in which greenhouse gas emissions 

may affect public welfare. In addition, the sectors that EPA considered fit squarely within the 

definition of public welfare as contained in the Act. For these reasons, this Court should affirm 

the district court’s holding that the Endangerment Finding is valid with respect to public welfare. 
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III. The 2009 Endangerment Finding Is Valid with Respect to An Endangerment 

of Public Health. 

This Court should reverse the district court’s decision vacating the Endangerment 

Finding with respect to public health because EPA correctly considered indirect health effects in 

the determination of public health endangerment. The Act does not give any indication to the 

definition of “public health.” However, in determining whether GHG emissions endangered 

public health, EPA considered the direct effects on temperature and air quality, the potential for 

changes in vector-borne diseases, and the severity and frequency of extreme weather events. 

Endangerment Finding, 74 Fed. Reg. at 66,524. These changes can increase the risk of morbidity 

and mortality, which is why EPA considered them as public health impacts. Id. 

COGA and EPA argue that an endangerment to public health can only consider the 

“direct health hazards of air contaminants due to respiration or other personal exposure . . . .” R. 

at 10. However, EPA has already addressed this argument within the Endangerment Finding: “If 

the effect on people is to their health, we have considered it an issue of public health. If the effect 

on people is to their interest in matters other than health, we have considered it public welfare.” 

Endangerment Finding, 74 Fed. Reg. at 66,527. 

The validity of the Endangerment Finding is a “seemingly settled issue of climate 

policy.” R. at 8. As noted by the district court, EPA has not sought to rescind the Endangerment 

Finding through an administration change or through rollbacks of regulatory programs. 

Additionally, EPA’s reasoning is supported by the district court’s previous ruling in American 

Trucking Associations, Inc. v. EPA, 175 F.3d 1027, 1052 (D.C. Cir. 1999) (holding that EPA 

must consider indirect health impacts of ozone). 

Interpreting the definition of public health is an ambiguous issue, not a specific intention 

expressed by Congress as held by the district court. As such, deference should be given to the 
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Agency’s interpretation. See Chevron, U.S.A., Inc. v. NRDC, Inc., 467 U.S. 837, 842-843 (1984). 

Because EPA rightly considered indirect health effects and because of the deference owed to the 

Agency’s interpretation, this Court should reverse the district court’s decision and find the 

Endangerment Finding valid with respect to public health. 

A. EPA Was Correct in Considering the Indirect Health Effects of GHG 

Pollution as Impacts on Public Health.  

EPA correctly considered the indirect health effects of GHG emissions in finding an 

endangerment to public health. As previously discussed, the Act does not provide any definition 

for the effects on public health. The district court looked to the language of section 302(h) of the 

Act in holding that Congress intended indirect health impacts from climate to be included in the 

definition of effects on welfare: 

All language referring to effects on welfare includes, but is not limited to, effects 

on soils, waters, crops, vegetation, manmade materials, animals, wildlife, weather, 

visibility, and climate, damage to and deterioration of property, and hazards to 

transportation, as well as effects on economic values and on personal comfort and 

well-being, whether caused by transformation, conversion, or combination with 

other air pollutants. 

42 U.S.C. § 7602(h). 

Although COGA and EPA argue that the indirect harms resulting from climate change 

must be considered in this definition of welfare rather than public health, EPA’s reasoning in the 

Endangerment Finding outlines why its interpretation was valid. Both the plain meaning of the 

term “public health” and the Agency’s history of considering indirect health impacts support the 

Endangerment Finding’s interpretation. 

1. The Plain Meaning of Public Health Includes the Indirect Health 

Impacts EPA Considered in the Endangerment Finding.  

The health effects of climate change are included in the plain meaning definition of the 

term “public health.” As defined by Oxford Dictionary, public health is “the health of the 
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population as a whole, especially as the subject of government regulation and support; the branch 

of medicine dealing with public health, including hygiene, epidemiology, and disease 

prevention.” Public Health, Oxford Lexico Dictionary, https://www.lexico.com/en/definition/ 

public_health (last visited Nov. 16, 2020). The projected morbidity and mortality impact of 

increased extreme weather events and vector-borne diseases have a direct impact on “the health 

of the population as a whole.” Id. Additionally, the consideration of disease-related health 

impacts is clearly defined within the definition of the field of public health. Id.  

As EPA stated in the Endangerment Finding: “Indisputably [the indirect health impacts] 

are health effects, and the plain meaning of the term public health would call for their inclusion 

in that term.” 74 Fed. Reg. at 66,527. In coming to this conclusion, EPA reasoned that the health 

effects of climate change are “not themselves effects on soils, water, crops, vegetation, weather, 

or climate” as would fit within the definition of effects on welfare. Id. Rather, these effects are 

quite plainly effects on public health that stem from GHG emissions’ impacts on our changing 

climate. Id. 

The Supreme Court has previously established that, unless it would lead to an absurd 

result, entities grappling with statutory interpretation must apply the ordinary meaning. See 

Church of the Holy Trinity v. United States, 143 U.S. 457, 460 (1892). Neither COGA nor the 

district court argue that EPA’s interpretation of the definition of public health effects is an absurd 

construction of the words. Because it is not absurd to consider the health impacts of climate 

change as effects on public health, EPA was correct in construing the definition of “public 

health” to the words’ plain meaning. 
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2. EPA Has Previously Considered Indirect Health Effects in Determining 

Public Health Impacts. 

EPA’s consideration of indirect health impacts as effects on public health is also 

supported by previous EPA actions and case law. In regulating ozone pollution, EPA considered 

the indirect health effects of ozone to be a public health issue. Endangerment Finding, 74 Fed. 

Reg. at 66,527. The D.C. Circuit made clear in American Trucking that the Agency must 

consider the indirect, beneficial health impacts of ozone when setting primary NAAQS 

standards. 175 F.3d at 1052.  This case is distinguishable from the case at hand because EPA was 

considering positive health impacts rather than negative ones. 

However, the court’s reasoning in this holding still supports EPA’s interpretation of the 

public health effects of greenhouse gasses: “[I]t seems bizarre that a statute intended to improve 

human health would . . . lock the agency into looking at only one half of a substance’s health 

effects . . . .” Id. It seems equally bizarre to interpret the same statute to only include half of a 

substance’s health effects by only considering direct impacts. 

This reasoning is also supported by EPA’s approach to regulating UV-B related health 

effects. In setting the public health-based primary NAAQS, EPA considered the “potential 

indirect effects on public health” associated with UV-B radiation exposure. National Ambient 

Air Quality Standards for Ozone, 72 Fed. Reg. 37,818, 37,827 (Jul. 11, 2007) (to be codified at 

40 C.F.R. Pt. 50). It is clear that both previous EPA action as well as previous D.C. Circuit 

rulings support the consideration of indirect health effects as impacts on public health. 

B. Under Chevron, the Court Must Give Deference to EPA’s Interpretation 

When Congress is Ambiguous as to a Statute’s Meaning.  

Although the district court ruled that Congress “saw climate impacts of air pollution 

solely as a matter of public welfare,” the issue is much more ambiguous as indicated by the 

district court’s own ruling and the extensive discussion of the issue in the Endangerment 
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Finding. R. at 10; see Endangerment Finding, 74 Fed. Reg. at 66,526-29. The district court 

reasoned that because Congress “specifically included impacts on ‘climate’ in the definition of 

‘welfare,’” Congress “expressed a specific intention.” R. at 10. However, by not defining the 

terms “public health” or “public welfare” and merely including effects on climate as effects on 

welfare, Congress leaves the question of indirect health impacts ambiguous. 

It is well established Supreme Court doctrine that, should Congress leave a gap in 

interpretation of an agency-administered statute, the agency’s interpretation is given controlling 

deference under Chevron. 467 U.S. at 843-44. The Court specified that in such a situation, the 

reviewing court “may not substitute its own construction of a statutory provision for a reasonable 

interpretation made by the administrator of an agency.” Id. at 844. 

As the Supreme Court further articulated in Utility Air Regulatory Group v. EPA, 

“[u]nder Chevron, we presume that when an agency-administered statute is ambiguous with 

respect to what it prescribes, Congress has empowered the agency to resolve the ambiguity.” 573 

U.S. 302, 315 (2014). The Court in Chevron established a two-part test for reviewing an 

agency’s statutory interpretation: (1) “[W]hether Congress has directly spoken to the precise 

question at issue” and (2) “whether the agency’s answer is based on a permissible construction of 

the statute.” 467 U.S. at 842-43. 

By not defining the terms “public health” or “public welfare,” Congress has not directly 

spoken to the precise question at issue. Additionally, EPA “acted reasonably” in resolving the 

ambiguity by construing the statute by its plain meaning. See Util. Air Regul. Grp., 573 U.S. at 

315. Thus, this Court should find that controlling deference should be given to EPA’s finding of 

endangerment to public health. 
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1. Congress Has Not Directly Spoken to the Precise Question at Issue. 

In giving deference to EPA’s interpretation of public health impacts, the Court must first 

ask “whether Congress has directly spoken to the precise question at issue.” Chevron, 467 U.S. 

at 842. In essence, the Court looks to see if the statute is “silent or ambiguous” on the issue. Id. at 

843. In the Act, Congress does not define the term “public health.” In the presence of this 

ambiguity, the Court then turns to the second factor to determine whether EPA’s interpretation is 

a permissible construction of the statute. 

2. EPA’s Answer is Based on a Permissible Construction of the Statute. 

EPA’s consideration of indirect health impacts as an endangerment to public health is 

based on a permissible construction of the statute. In considering whether EPA’s construction of 

the statute is permissible, the Court need not conclude that the agency’s construction of the 

statute was the reading the court would have reached, but only that “in doing so the agency has 

acted reasonably.” Util. Air Regul. Grp., 573 U.S. at 315; see, e.g., FEC v. Democratic 

Senatorial Campaign Comm., 454 U.S. 27, 39 (1981); Zenith Radio Corp. v. United States, 437 

U.S. 443, 450 (1978). In City of Arlington v. FCC, the Supreme Court elaborated that Congress 

understood any ambiguity would be resolved “first and foremost, by the agency,” and that 

Congress intends on leaving statutes open to agency interpretation when using ambiguous terms. 

569 U.S. 290, 296 (2013) (quoting Smiley v. Citibank, 517 U.S. 735, 741 (1996)). 

The district court rejected EPA’s finding of endangerment to public health and reasoned 

that Congress intended the climate impacts of greenhouse gas pollution to be considered as an 

endangerment to public welfare. The district court described the impacts at hand as 

“consequential harms resulting from changing climate.” R. at 10. Because Congress included 

“climate” in the definition of impacts on welfare, the court reasoned, Congress intended that 
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indirect health impacts stemming from climate be considered as impacts on welfare. See 42 

USCS § 7602(h). 

However, as previously stated, the question before the Court is not how the court itself 

may have interpreted the statute, but rather whether EPA’s interpretation was reasonable and 

consistent with congressional intent. Chevron, 467 U.S. at 842; see also Util. Air Regul. Grp., 

573 U.S. at 319. In explaining the reasoning behind the finding of endangerment to public health, 

EPA expressed clearly why the effects were considered as public health impacts: “The health 

effects at issue are not themselves effects on soils, water, crops, vegetation, weather, or climate. 

They are instead effects on health.” Endangerment Finding, 74 Fed. Reg. at 66,528. The previous 

discussion on the plain meaning of the term public health speaks to the reasonableness of EPA’s 

interpretation. See supra Section III.A.1.  

EPA reasonably construed the definition of the term “public health” as the plain meaning 

of the term, which includes indirect impacts on human health. Based on the U.S. Supreme 

Court’s decision in Chevron, EPA’s interpretation is given controlling deference because 

Congress has not directly spoken to the specific issue and EPA’s interpretation was based on a 

permissible construction of the statute. For these reasons, this Court should reverse the district 

court’s finding and hold that the Endangerment Finding is valid with respect to an endangerment 

of public health.  

IV. The Failure and Ten-Year Delay by EPA to List GHGs As A Criteria 

Pollutant Constitutes an Unreasonable Delay Under CAA § 108(a). 

This Court should affirm the district court’s decision that EPA unreasonably delayed in 

listing GHGs as criteria pollutants as assessed under the six “TRAC” factors. In the ten years 

since CHAWN’s petition was filed, EPA has had ample “opportunity to consider the substantive 

merits of an issue in response to a citizen petition . . . .” Pub. Health Citizen Rsch. Grp. v. FDA. 
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(“PHCRG v. FDA”), 740 F.2d 21, 35 (D.C. Cir. 1984). Because EPA has continuously failed to 

act on this petition, this Court has a statutory duty to ensure the Agency complies with the “clear 

statutory mandate to exercise jurisdiction” over GHG emission regulations. Id.; see 5 U.S.C. § 

706(1) (1982) (“The reviewing court shall compel agency action unlawfully withheld or 

unreasonably delayed.”) 

As expressed by the D.C. Circuit in Potomac Electric Power Co. v. ICC (“PEPCO”), it 

is imperative the court enforce an unreasonably delayed action: “Quite simply, excessive delay 

saps the public confidence in an agency’s ability to discharge its responsibilities and creates 

uncertainty for the parties, who must incorporate the potential effect of possible agency decision 

making into future plans.” 702 F.2d 1026, 1034 (D.C. Cir. 1983). To determine whether an 

agency has unreasonably delayed an action, the D.C. Circuit applies six factors. TRAC, 750 F.2d 

at 79-80. 

The inquiry as to whether an agency has unreasonably delayed an action is governed by 

the six TRAC factors:  (1) whether the time the agency must take to make a decision is governed 

by a “rule of reason;” (2) whether Congress provided a timetable or other indication of the speed 

in which it expects the agency to proceed in enabling the statute and allow that statute to provide 

content for the rule of reason; (3) whether the delays were reasonable in the sphere of economic 

regulation but put human health and welfare at stake; (4) whether the agency had higher or 

competing priority activities that would have been affected by expediting the delayed action, (5) 

whether the nature and extent of the interests were prejudiced by delay; and (6) whether there 

was any impropriety lurking behind agency lassitude. TRAC, 750 F.2d at 79-80.  

Here, the first five factors weigh in favor of CHAWN and will be addressed in the 

coming sections. First, concerning the first, second, and fifth factors, EPA’s unreasonably 
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delayed action on the decade-old demand to designate GHGs as a criteria pollutant was not 

governed by a “rule of reason”; a schedule was not provided and it would not have required 

resolution of difficult policy or scientific issues. Instead, EPA has ignored the petition so other 

regulatory actions, which have since been dismantled by various courts or rolled back by 

changing administrations, could be implemented in its place. Second, with respect to the third 

and fourth factors, EPA’s failure to list GHGs as a criteria pollutant has resulted in an 

endangerment to human health and welfare and would not have required EPA to delay other 

agency activities. EPA stated its primary objective was the reduction of regulatory burdens on 

business, however that undermines and ignores EPA’s actual mission: to protect human health 

and the environment. Our Mission and What We Do, U.S. Environmental Protection Agency, 

(2020), https://www.epa.gov/aboutepa/ our-mission-and -what-we-do.   

For these reasons, this Court should affirm the District Court’s decision and hold that 

EPA’s ten-year delay in taking any action on listing GHGs as criteria pollutants under section 

108(a) of the Act constitutes an unreasonable delay. 

A. EPA’s Unreasonable Delay in Declaring GHGs as a Criteria Pollutant Was 

Not Governed by a Rule of Reason and Would Not Have Required 

Resolution of Difficult Policy or Scientific Issues. 

Concerning the first, second and fifth factor, “the Administrative Procedure Act requires 

agencies to ‘conclude a matter presented to it within a reasonable time.” Cmty. Voice v. U.S. EPA 

(In re Cmty. Voice), 878 F.3d 779, 784 (9th Cir. 2017). “The pace at which [an] agency proceeds 

must follow a rule of reason . . . extensive or repeated delays are unacceptable.” Muwekma Tribe 

v. Babbitt, 133 F. Supp. 2d 30, 36 (D.D.C. 2000). Excessive delay can lead to the breakdown of 

the regulatory process. Potomac Elec. Power Co., 702 F.2d at 1034.  “There comes a point when 

relegating issues . . .  without conclusion in any kind of reasonable time frame is tantamount to 

https://www.epa.gov/aboutepa/our-mission-and-what-we-do
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refusing to address the issues at all and the result is a denial of justice.” Nader v. FCC, 520 F.2d 

182, 207 (D.C. Cir. 1975). 

Historically, courts have held agencies accountable for unreasonably delaying various 

actions, often resulting in writs of mandamus. TRAC, 750 F.2d at 79-80. Even prior to the 

establishment of the TRAC factors, the tolerance for delay in agency action was low. See MCI 

Telecomm. Corp. v. FCC, 627 F.2d 322, 340 (D.C. Cir. 1980) (four-year delay unreasonable, 

“there must be some reasonably prompt decision making point”). As the TRAC factors continue 

to be applied, courts have held that delays ranging from eight to ten years are also unreasonable. 

See In re Core Commc’ns, Inc., 531 F.3d 849 (D.C. Cir. 2008) (seven-year delay unreasonable); 

NRDC v. U.S. EPA (In re Pesticide Action Network N. Am.[“In re Pesticide”]), 798 F.3d 809 

(9th Cir. 2015) (eight-year delay by EPA  in responding to a petition warranted mandamus 

relief); In re Cmty. Voice, 878 F.3d 779 (9th Cir. 2017) (eight-year delay unreasonable).  

In TRAC, the court held that a five-year delay in responding to a petition regarding 

development expenses and rates between the Federal Communications Commission (FCC) and 

AT&T was an unreasonable delay. 750 F.2d at 80. Although the FCC solicited comments on the 

matter, the FCC took no action for almost five years. Id. at 73. The court held there was no “rule 

of reason” and that the matter should have been decided within a reasonable time spanning 

months, not several years to a decade. Id. at 80. See also MCI Telecomm. Corp., 627 F.2d at 340-

41. 

In Muwekma Tribe v. Babbitt, a Native American tribe sought to be federally recognized 

by the Bureau of Indian Affairs (“BIA”). 133 F. Supp. 2d at 31. The tribe submitted its petition 

eleven years prior to the lawsuit, but due to missing information and irregularities, the BIA 

recognized that the tribe’s petition had only been pending for two years. Id. at 36. While the BIA 
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stated the processing period could take two to four years to complete, the court held that the 

BIA’s record failed to reflect any notion as to when it would complete the review process. Id. at 

37. Moreover, the court held that the BIA’s refusal throughout the eleven years to provide the 

tribe with a definite time frame for review was too large of an ambiguity, constituting an 

unreasonable delay. Id.  

In In re Community Voice, the Ninth Circuit recognized how the D.C. Circuit largely falls 

into the pattern of finding “reasonable time” for an agency action to be weeks or months, not 

years. 878 F.3d at 787. The Ninth Circuit pointed out that EPA failed to identify a single case 

where a court upheld an eight-year delay as reasonable. Id. Although EPA responded to the 

petition with an acceptance, the Ninth Circuit held that the eight-year delay in action and failure 

to provide a “concrete timetable” constituted an unreasonable delay. Id. at 785. 

Additionally, in In re Pesticide, the Ninth Circuit held that EPA’s failure to respond over 

an eight-year period to an administrative petition also constituted an unreasonable delay. 798 

F.3d at 814. The Pesticide Action Network (“PAN”) filed a petition for writ of mandamus to 

require EPA to respond to its administrative petition seeking to ban a toxic pesticide, 

chlorpyrifos. Id. at 811. Importantly, and similar to the case at bar, EPA never responded to the 

administrative petition. Id. at 813. The Ninth Circuit held EPA had “stretched the rule of reason 

beyond its limits” and granted PAN’s request for mandamus. Id. at 814.  

Here, EPA has also failed to provide a “rule of reason,” resulting in another example of a 

timeline stretched beyond its limits. The court in In re Community Voice made it a point to 

address how EPA failed to provide an example where an eight-year delay was upheld as 

reasonable, however EPA had at least accepted the plaintiff’s petition in that matter. 878 F.3d at 

785. In the current matter, EPA has not only delayed action for ten years, but it has yet to take a 
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single action on CHAWN’s petition. Additionally, EPA has failed to show it has a schedule it 

must adhere to, as seen in Center for the Science in the Public Interest v. FDA. 74 F. Supp. 3d 

295, 301 (D.D.C. 2014) (first TRAC factor asks whether the agency’s response time complies 

with an existing specific schedule and whether it is governed by an identifiable rationale).  

In In re Pesticide, EPA stated it had a “concrete timeline” for publishing a final 

rulemaking on the petition filed by PAN. 798 F.3d at 812. When PAN brought a subsequent suit 

due to EPA’s failure to act, the court held that EPA still was not definite in its timeline, 

constituting an unreasonable delay. Id. at 812-13. Here, unlike in In re Pesticide, EPA has yet to 

give a schedule or timeline for its intention to publish a rulemaking on the 2009 Endangerment 

Finding. Id. See also Ctr. for the Sci. in the Pub. Int., 74 F. Supp. 3d at 301. Furthermore, unlike 

in TRAC, the record does not provide that EPA is even close to resolving this issue and no 

guidance has been provided, similar to the ambiguity seen in Muwekma Tribe.  

To justify this egregious delay, EPA argues the regulation of GHGs as a criteria pollutant 

would have required the resolution of “thorny policy and scientific issues.” R. at 12. However, 

the Supreme Court in Massachusetts v. EPA held that if the scientific uncertainty is so profound 

that it precludes EPA from making a judgment, they must previously say so. 549 U.S. 497, 534 

(2007). The Court also held that EPA could not avoid its statutory obligation to regulate 

greenhouse gases because of the uncertainty surrounding various features of climate change. Id. 

This action stems from EPA denying a petition from Massachusetts and other states seeking 

Agency regulation of emissions of carbon dioxide and other gases that contribute to global 

warming from new motor vehicles. Id. at 505. 

In the current matter, EPA waited until this action to respond to the petition, claiming its 

difficulty in implementation lies within determining the correct NAAQS for GHGs and how to 
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respond to States that are unable to meet these NAAQS in the implementation plan. R. at 

12.  This is not a viable excuse. EPA cannot avoid its statutory obligation to regulate greenhouse 

gases because of uncertainty. See Massachusetts, 549 U.S. at 501. Additionally, EPA’s excuse 

that it would not know how to respond to States unable to meet requirements is inaccurate. 

Section 108 of the Act clearly provides a list of consequences for each state should they fail to 

meet the compliance deadlines. 42 U.S.C. §§ 7410(c)(1), 7509(a), 7509(b)(1).  

EPA’s excuses do not justify this unreasonable ten-year delay. EPA has not given 

CHAWN a “concrete timeline” and has failed to take action on CHAWN’s petition. 

Additionally, EPA has provided no “rule of reason” to its delay and the excuse that the 

implementation of these GHGs would result in the resolution of difficult policy issues is flawed. 

For these reasons, this Court should uphold the decision of the District Court and find the first, 

second, and fifth TRAC factors weigh in CHAWNs favor. 

B. EPA’s Unreasonable Delay Was Not Due to Higher Competing Agency 

Interests nor Was it Reasonable in the Sphere of Economic Regulation, 

Putting Human Health and Welfare at Stake. 

TRAC’s fourth and fifth factors illustrate that “when public health may be at stake, the 

agency must move expeditiously to consider and resolve the issues before it.” Pub. Health 

Citizen Rsch. Grp. v. Auchter, 702 F.2d 1150, 1158 (D.C. Cir. 1983). “Although filibustering 

may be a venerable tradition in the United States Senate, it is frowned upon in administrative 

agencies tasked with protecting human health.” In re Pesticide, 798 F.3d at 811. Additionally, “a 

court should review the pace of the agency decisional process to ensure it is not lagging 

unreasonably in light of the nature and extent of public health considerations.” PHCRG v. FDA, 

740 F.2d at 34.  

In PHCRG, a citizen petition was brought based on evidence that showed a link between 

children taking aspirin and later developing Reye’s Syndrome. Id. at 23. PHCRG argued that the 
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FDA’s delay in mandating appropriate warning labels on aspirin products put children’s health at 

risk. Id. at 24. In response, the FDA argued it was still investigating the issue but had started to 

warn physicians and parents of the risks. Id. at 33. While the court held the agency’s delay in 

decision making was “unreasonably dilatory,” the court remanded the issue to the district court 

to consider whether the decision was unreasonably delayed by examining the agency justification 

for the pace of decision. Id. at 35.  

In In re Pesticide, PAN filed their petition because EPA had reached an agreement with 

manufacturers to ban the application of the pesticide in residential areas, but not agricultural 

areas. 798 F.3d at 811. Although EPA began to backtrack significantly and impose new labeling 

requirements on the pesticide, they still failed to acknowledge PAN’s petition. Id. at 814. After 

finding that the pesticide posed a significant threat to water supplies and EPA still did not take 

action, the court held that EPA offered no acceptable justification for the considerable human 

health interests prejudiced by the delay. Id. The court held there was little difficulty concluding 

EPA should be compelled to act quickly to resolve the ignored administrative petition. Id.  

In Muwekma Tribe, the court analyzed whether the BIA’s delay put human health and 

welfare at stake and whether granting the tribe’s petition would have delayed other agency 

activities of a higher or competing priority. 133 F. Supp. 2d at 39-40. The court held that the BIA 

not only failed to provide examples of what was a higher competing priority, but that the BIA’s 

delay in granting the tribe federal recognition status resulted in a lack of health services and 

facilities, educational programs, and safe water supply. Id. at 39. The BIA argued that expediting 

the tribe’s petition would affect the agency’s competing priorities and that “all petitions awaiting 

review involve the same health and human welfare concerns as the plaintiffs.” Id. at 41. It was 
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held that if the record is not clear on the nature, priority, or hierarchy of competing interests, a 

court may hold that there is an unreasonable delay. Id. at 40.  

By failing to articulate why the BIA was taking so long in its actions and demonstrate 

what was a higher priority, the court held the defendants extensive delay in processing the 

petition was “unjustifiable and without good reason.” Id. at 41. With the BIA considering 1.3 

petitions a year and the tribe’s petition being eleventh in line, the tribe argued waiting another 

twenty years for a decision constituted an unreasonable delay putting human health and welfare 

at stake. Id. at 40. The court ruled for the tribe and held that the agency must submit within 30 

days a proposed schedule for resolving the plaintiffs petition including an analysis reflecting the 

impact on health and human welfare this issue has had. Id. at 41. 

Here, EPA determined almost a decade ago that GHGs like carbon dioxide, nitrous oxide, 

and methane emitted from mobile sources are a threat to public health and welfare. R. at 6-7. 

Specifically, EPA found that GHGs affect public health and welfare by increasing global 

temperatures and changing storm frequency. R. at 7. The result of rising temperatures and storm 

frequency has been shown to endanger public health because they result in an increase in heat 

related deaths, insect borne diseases, reduction in agricultural productivity, reduction in water 

supply, and an increase in property and economic damage due to storms and rising sea levels. Id. 

In short, EPA has failed to act after having a full opportunity to consider the substantive merits 

of the issue in response to CHAWNs petition. See PHCRG v. FDA, 740 F.2d at 35.  

EPA attempts to justify its failure to protect human health and welfare by arguing it had a 

competing agency priority to “reduce regulatory burdens on business and economic activity.” R. 

at 13. Because of this, EPA incorrectly argued its delay was reasonable in the sphere of 

economic regulation. Id. This alternative agency focus should not take away from the overall 
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mission of the Agency which is to “protect human health and the environment.” Our Mission and 

What We Do, U.S. Environmental Protection Agency.   

By failing to acknowledge CHAWNs petition, EPA has chosen to ignore its mission to 

protect public health and instead seemingly enacted a new mission to protect business and 

economic activity. Even if EPA wanted to turn its attention towards economic activity, this 

should not have superseded the Agency’s primary mission and impacted agency activities of a 

higher priority. While EPA has enacted other rules loosely based on GHGs like the Tailoring 

Rule and the Clean Power Plan, they were all struck down in the 2014 Supreme Court case of 

Utility Air Regulatory Group v. EPA, 573 U.S. 302 (2014). R. at 7. While this was occurring, the 

2009 Endangerment Finding remained intact and ignored. R. at 7.  

An agency should not lag when tasked with the protection of human health. PHCRG, 740 

F.2d at 34. Here, CHAWN has been waiting for EPA to take agency action on listing GHGs as 

criteria pollutants for ten years. R. at 6. As this unreasonable delay has occurred, we have 

witnessed several rollbacks pertaining to GHGs and an increase in the effects of climate change 

and global warming. R. at 7. EPA has a mission to protect human health and welfare and has 

failed by claiming it is focusing on businesses and economic activity. R. at 13.  

For these reasons, this Court should uphold the decision of the District Court and find 

that EPA’s ten-year delay in taking any action on listing GHG’s as criteria pollutants under 

section 108 of the Act fails the first, second, third, fourth, and fifth TRAC factors, constituting an 

unreasonable delay. 

V. EPA Has A Non-Discretionary Duty to Designate GHGs As A Criteria 

Pollutant Under CAA § 108(a) and the 2009 Endangerment Finding.  

The district court correctly determined that EPA has a nondiscretionary duty to regulate 

GHGs as a criteria air pollutant under section 108(a) of the Act. R at 13. This duty to regulate is 
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triggered once EPA has determined a certain pollutant causes or contributes to air pollution that 

may endanger public health or public welfare when emitted from a variety of different mobile 

and stationary sources. Importantly, while section 108(a) may lack a date-certain deadline by 

which the EPA must list criterion air pollutants, it is clear that EPA has passed any reasonably 

ascertained deadline that it must act by.  

EPA has a nondiscretionary duty to regulate these harmful GHGs because of Congress's 

use of the word “shall” in section 108(a) of the Act. 42 U.S.C. § 7408(a). The usage of the word 

“shall,” combined with a reasonable interpretation of the regulatory scheme created by Title 1 of 

the Act, creates a nondiscretionary duty for EPA to list GHGs as criteria pollutants. This duty is 

notwithstanding Congress’s failure to specify an explicitly stated, date-certain deadline. Through 

its nearly decade-long delay in action, EPA has usurped the entire purpose of the criteria 

pollutant program and has failed to act on its nondiscretionary duty. For these reasons, this Court 

should affirm the decision of the district court and hold that EPA had a nondiscretionary duty to 

designate GHGs as criteria pollutants.  

A. The Statute’s Use of “Shall” Indicates a Nondiscretionary Duty to List GHGs 

as a Criteria Pollutant. 

When examining the plain meaning of a word, it is important to understand its context as 

used in the statute. Section 108(a) of the Act states that the administrator of the EPA 

 shall… publish… a list which includes each pollutant— 

(A)  emission of which, in [the administrator’s] judgment, causes or 

contribute to air pollution which may reasonably be anticipated to 

endanger public health or welfare;  

(B)  the presence of which in the ambient air results from numerous or 

diverse mobile or stationary sources; and  

(C)  … for which he plans to issue air quality criteria under this section. 

42 U.S.C. § 7408(a) (emphasis added).  
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Congress’s use of the mandatory “shall” language, as opposed to the permissive “may,” 

imposes a nondiscretionary duty on a federal agency. See Lopez v. Davis, 531 U.S. 230, 241 

(2001) (with respect to a statute permitting the early release of prisoners, “Congress’ use of the 

permissive ‘may’… contrasts with the legislators’ use of a mandatory ‘shall’ in the very same 

section” indicated a discretionary power of the Bureau of Prisons); see also United States v. 

Monsanto, 491 U.S. 600, 607 (1989) (with respect to a forfeiture statute, “Congress could not 

have chosen [a] stronger word [than “shall”] to express its intent that forfeiture be mandatory”). 

Congress’ use of the mandatory verb “shall,” rather than the permissive verb “may” in section 

108(a) of the Act indicates that the EPA has a nondiscretionary duty to regulate certain pollutants 

as criteria air pollutants under the Act. 

EPA argues that section 108(a)(1)(C) grants EPA the discretion to refrain from listing 

GHGs as criteria air pollutants. R. at 13. EPA reads sections 108(a)(1)(A), (B), and (C) as a 

conjunctive list of elements, requiring all three to be satisfied before its duty to list a pollutant as 

a criteria pollutant is triggered. Id. Additionally, EPA contends that since it does not “plan to 

issue air quality criteria under this section,” it does not have a duty to list GHGs as a criteria air 

pollutant. Id. However, courts have refused to recognize EPA’s interpretation of section 108(a) 

because it would grant EPA absolute discretion on whether to list a pollutant as a criteria air 

pollutant. Should EPA’s interpretation prevail, “the mandatory language of §108(a)(1)(A) would 

become mere surplusage [and] . . .  the rigid deadlines of § 108(a)(2), § 109, and § 110 for 

attaining air quality standards could be bypassed by” the administrator at will. NRDC, Inc. v. 

Train (“Train”), 545 F.2d 320, 325 (2nd Cir. 1976).  

In Train, EPA refused to list lead as a criteria air pollutant despite conceding that lead 

met the conditions of sections 108(a)(1)(A) and (B) of the Act. Id. at 324. Specifically, EPA 
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acknowledged that lead “has an adverse effect on public health and welfare, and that the 

presence of lead in the ambient air is a result from numerous or diverse mobile or stationary 

sources.” Id. However, the Administrator chose not to list lead as a criteria air pollutant because 

he wanted to regulate it through other provisions of the Act. Id. (The Administrator did not 

“‘plan to issue’ such criteria” under section 108(a), but rather intended to regulate leaded fuels 

through other provisions of the Act). The Second Circuit rejected this argument and found that 

EPA’s nondiscretionary duty to list criteria air pollutants is triggered “[o]nce the conditions of §§ 

108(a)(1)(A) and (B) have been met.” Id. at 328. The court limited the application of section 

108(a)(1)(C) to “the initial list” of criteria air pollutants and not new pollutants that trigger 

sections 108(a)(1)(A) and (B)’s mandatory listing requirements. Id. at 325.  

Here, just as in Train, EPA has a non-discretionary duty to list GHGs as a criteria air 

pollutant. EPA has already determined that GHGs are a danger to public health and welfare, 

satisfying section 108(a)(1)(A)’s requirement. R. at 6-7; 74 Fed. Reg. at 66,516 (“The 

Administrator finds that elevated concentrations of greenhouse gases in the atmosphere may 

reasonably be anticipated to endanger the public health and endanger the public welfare of 

current and future generations”). Further, EPA has determined that the sources of GHGs are 

numerous and diverse, thus satisfying section 108(a)(1)(B)’s requirement. R. at 6. As both 

sections 108(a)(1)(A) and (B) are satisfied, EPA is subject to section 108(a)’s nondiscretionary 

duty to list GHGs as a criteria air pollutant. This nondiscretionary duty, aimed at the protection 

of human health and welfare, is not extinguished because EPA does not wish to fulfill its 

obligation to issue air quality criteria for GHGs. Such discretion would defeat the purpose of the 

Act: “[T]o protect and enhance the quality of the Nation’s air resources so as to promote the 
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public health and welfare.” 42 U.S.C. § 7401(b)(1). For these reasons, the district court correctly 

determined that the EPA has a nondiscretionary duty to regulate GHGs as a criteria air pollutant.  

B. EPA’s Duty to List GHGs as a Criteria Pollutant is Non-Discretionary 

Notwithstanding the Lack of an Explicit Statutory Date-Certain Deadline. 

EPA incorrectly relies on the lack of a date-certain deadline to justify its determination 

that it is subject to a mandatory, rather than nondiscretionary, duty to regulate GHGs under 

section 108(a)(1). R. at 11. In a jurisdiction that abides by the date-certain deadline rule, a court 

will only enforce a nondiscretionary duty if the statute requires that “all specified action be taken 

by a date-certain deadline.” Sierra Club, 828 F.2d at 791 (D.C. Cir. 1987). This date-certain 

deadline “may exist, even though not explicitly set forth in the statute, if it is readily-

ascertainable by reference to a fixed date or event.” Id. n.58. Lack of an explicit date-certain 

deadline is not dispositive as to the existence of a nondiscretionary duty. While a heavy burden 

to carry, an “inferable deadline [may impose] a mandatory duty of timeliness.” Id.  

When determining if there is an ascertainable, date-certain deadline implied in a statute 

for the purpose of citizen-suit enforcement of a nondiscretionary duty, it is not necessary to 

determine “whether Congress has intended… [an action be taken] within a day, a week, or a 

year.” Sierra Club v. Johnson (“Johnson”), 500 F. Supp. 2d 936, 938 (N.D. Ill. 2007). Instead, 

the court may enforce a nondiscretionary duty despite the lack of an explicit date certain deadline 

if the court determines that “whatever the timeframe is, the administrator is well past the time 

limit.” Id.  

In Johnson, the Court rejected the argument that when a state has failed to correct a 

defective permit, EPA has absolute discretion to decide when to issue a new permit to that state. 

Id. at 940. EPA argued that although the Act imposes a requirement for EPA to issue a permit if 

a state fails to act, this requirement creates a duty that is “mandatory, but not nondiscretionary” 



32 

because the Act does not include a duty to act by a date-certain deadline. Id. at 940 (emphasis 

added). The court refused to accept EPA’s interpretation that it has a mandatory duty instead of 

nondiscretionary duty. The court also stated that EPA’s interpretation “unnecessarily complicates 

an already complex statute” and makes a long process longer, undermining the goal of attaining 

cleaner air. Id. at 941. Despite the court’s inability to recognize a specific date-certain deadline 

by which EPA must act, the court determined that EPA’s duty to act was nondiscretionary. Id. 

The court in Johnson found it illogical for Congress to impose a deadline for citizens to 

petition the Administrator to object to a permit, for the Administrator to respond to that petition, 

and for a state to correct the permit after the Administrator’s objections, but not impose a 

deadline on the Administrator to act if the state fails to correct the permit. Id. In the present 

matter, as in Johnson, the Act creates a nondiscretionary duty that EPA must add a pollutant to 

the list of criteria air pollutants once it has determined that a pollutant endangers public health or 

public safety and is emitted into the ambient air by numerous mobile or stationary sources. 42 

U.S.C. §§ 7408(a)(1)(A), 7408(a)(1)(B).   

 Once EPA designates a pollutant as a criteria pollutant under section 108 of the Act, the 

Act requires EPA to issue air quality criteria and national primary and secondary ambient air 

quality standards for that pollutant within 12 months. 42 U.S.C. §§ 7408(a)(2), 7409(a)(2). Once 

national primary and secondary standards are promulgated, states have 3 years to amend their 

implementation plans to ensure compliance with the nationals primary and secondary standards. 

42 U.S.C. § 7410(a).  Congress imposed these short and strict deadlines in Title 1 of the Act to 

ensure that the NAAQS are reached as quickly as possible throughout the country. This timeline 

is only triggered for a particular pollutant after EPA lists that pollutant as a criteria pollutant 

under section 108 of the Act. Just as EPA’s attempt to delay its nondiscretionary duty in Johnson 
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undermined the goal of attaining cleaner air, EPA in the case at hand usurps the entire NAAQS 

program by refusing to officially list (or indefinitely delaying the listing of) GHGs as a criteria 

air pollutant.  

While Congress did not give a deadline by which EPA must list new criteria air 

pollutants, the statutory scheme of the NAAQS program necessitates that EPA’s action should be 

measured on the scale of months or years, not decades. EPA’s refusal to perform its 

nondiscretionary duty of listing GHGs counteracts the purpose of the Act, which is to “initiate 

and accelerate a national research and development program to achieve the prevention and 

control of air pollution.” 42 U.S.C. § 7401(b)(2). While Congress did not specify a clear deadline 

by which the Administrator should fulfill his nondiscretionary duty to list GHGs as criterion air 

pollutants, it is clear that “whatever the timeframe is, the Administrator is well past the time 

limit.” 

CONCLUSION 

For these reasons, this Court should affirm the judgment of the District Court of New 

Union and find that (1) the Endangerment Finding is valid with respect to an endangerment to 

public welfare; (2) EPA has unreasonably delayed action on responding to CHAWN’s petition 

for designation of GHGs as a criteria pollutant; and (3) EPA has a nondiscretionary duty to 

designate GHGs as a criteria pollutant. Additionally, this Court should reverse the judgement of 

the district court and find the Endangerment Finding valid in regard to GHGs endangerment to 

public health.  

CHAWN respectfully requests that the Twelfth Circuit Court of Appeals affirm the 

district court's decision in part, reverse the district court’s decision in part, and order EPA to 

continue with the publishing schedule as set forth by the district court.  

 


	Table of Contents
	Table of Authorities
	Statement of Jurisdiction
	Statement of Issues
	Statement of Case
	I. Factual Background
	II. Procedural History

	Summary of Argument
	Standard of Review
	Argument
	I. The District Court’s Jurisdiction Over CHAWN’s Unreasonable Delay Claim Under CAA § 304(a) Was Proper.
	II. The 2009 Endangerment Finding Is Valid with Respect to An Endangerment of Public Welfare.
	III. The 2009 Endangerment Finding Is Valid with Respect to An Endangerment of Public Health.
	A. EPA Was Correct in Considering the Indirect Health Effects of GHG Pollution as Impacts on Public Health.
	1. The Plain Meaning of Public Health Includes the Indirect Health Impacts EPA Considered in the Endangerment Finding.
	2. EPA Has Previously Considered Indirect Health Effects in Determining Public Health Impacts.

	B. Under Chevron, the Court Must Give Deference to EPA’s Interpretation When Congress is Ambiguous as to a Statute’s Meaning.
	1. Congress Has Not Directly Spoken to the Precise Question at Issue.
	2. EPA’s Answer is Based on a Permissible Construction of the Statute.


	IV. The Failure and Ten-Year Delay by EPA to List GHGs As A Criteria Pollutant Constitutes an Unreasonable Delay Under CAA § 108(a).
	A. EPA’s Unreasonable Delay in Declaring GHGs as a Criteria Pollutant Was Not Governed by a Rule of Reason and Would Not Have Required Resolution of Difficult Policy or Scientific Issues.
	B. EPA’s Unreasonable Delay Was Not Due to Higher Competing Agency Interests nor Was it Reasonable in the Sphere of Economic Regulation, Putting Human Health and Welfare at Stake.

	V. EPA Has A Non-Discretionary Duty to Designate GHGs As A Criteria Pollutant Under CAA § 108(a) and the 2009 Endangerment Finding.
	A. The Statute’s Use of “Shall” Indicates a Nondiscretionary Duty to List GHGs as a Criteria Pollutant.
	B. EPA’s Duty to List GHGs as a Criteria Pollutant is Non-Discretionary Notwithstanding the Lack of an Explicit Statutory Date-Certain Deadline.


	Conclusion

