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STATEMENT OF THE CASE 
 
 Petitioner challenges a final action taken by the Environmental Protection Agency (EPA) 

to not list greenhouse gases (GHGs) as criteria pollutants under the Clean Air Act (CAA) Section 

108, 42 U.S.C. §7408 per the 2009 Endangerment Finding. EPA’s decision to not act upon the 
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Endangerment Finding is consistent with agency authority under the CAA and supported by the 

administrative record. Thus, the petition should be denied. 

 

STATEMENT OF FACTS 

I. Factual Background 

Section 108 of the CAA authorizes EPA to identify air pollutants that may reasonably be 

anticipated to endanger public health or welfare as criteria pollutants emitted from numerous 

mobile and stationary sources.1 The CAA also requires the EPA to periodically conduct 

comprehensive reviews on health and welfare effects that may be associated with criteria air 

pollutant exposure.2 

In 1999, various environmental activist groups petitioned EPA to conduct a review of the 

effects of GHGs on public health and welfare3. The 202 Petition sought an EPA finding that 

GHGs emitted from mobile sources, such as automobiles, pose a danger to public health and are 

entitled to regulation per Section 202 of the CAA4. The petition only sought Section 202 

regulation for motor vehicles and not regulation per Section 108.  

On September 8, 2003, EPA officially denied the 202 Petition. In 2007, this decision to 

deny the 202 Petition was reviewed by the Supreme Court in Massachusetts v. EPA. There, the 

Court held that GHGs fall under the CAA’s definition of an “air pollutant” and that the EPA 

must make a finding on whether or not GHGs presented an endangerment to human health and 

welfare in order to trigger statutory regulation.5  

After Massachusetts in 2009, the former executive administration’s EPA issued a finding 

that the emission of GHGs endanger public health and welfare in a document known as the 

Endangerment Finding. The Endangerment Finding defined the elements that make up GHGs, 

that GHGs can be emitted from mobile sources, and that their presence could reasonably be 

anticipated to endanger public health and welfare. The endangerment caused by GHGs included 

increases of global temperatures and changes in climate patterns such as storm and precipitation 

frequencies.  

 
1See 42 U.S.C 7408 (2020). 
2See generally Id.  
3Hereafter 202 Petition. 
442 U.S.C. §7521 (2020). 
5Massachusetts v. EPA, 549 U.S. 497 (2007). 
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In response to the Endangerment Finding, EPA created multiple regulatory actions to 

restrict GHG emissions throughout the country. EPA first established GHG emission limits on 

new passenger vehicles and light trucks which were upheld in Coalition for Responsible 

Regulation v. EPA6. EPA additionally established guidelines for New Source Performance 

Standards (NSPS) and Best Available Control Technology (BACT) which targeted new sources 

that emit GHGs. EPA also established the Tailoring Rule which aimed to limit scope, permit, and 

review requirements for GHG emissions’ sources, but was partially overruled by the Supreme 

Court7. The Endangerment Finding allowed EPA to create the Carbon Pollution Emission 

Guidelines for Existing Sources: Electric Utility Generating Units which which guided states to 

modify their respective State Implementation Plans (SIPs) to allow for a reduction of GHGs in 

order to comply with EPA’s Best System of Emissions Reductions under Section 111(d)8. In 

2017, the new EPA administration relaxed some of the GHG emissions standards on motor 

vehicles, but nevertheless kept the Endangerment Finding. 

When EPA failed to invoke authority to designate GHGs as criteria pollutants under 

Section 108(a), an environmental group and Petitioner, Climate Health and Welfare Now 

(CHAWN), filed a citizen suit citing that EPA failed to perform a nondiscretionary duty per the 

2009 Endangerment Finding. Listing GHGs as criteria pollutants under Section108(a) would 

require EPA to set Primary and Secondary NAAQS for GHGs as well as would require states to 

submit SIPs which reflect attempts to comply with the new standards within ten years9. EPA 

would also have the authority to enforce the GHG NAAQS that have been set forth. 

 

 

 

ARGUMENT 

I. Petitioner does not have jurisdiction to file this action under Section 304(a). 

 
6See Coalition for Responsible Regulation v. Environmental Protection Agency, 684 F. 3d 102 (D.C. Cir. 2012) 
(hereafter Coalition for Responsible Regulation). 
7Prevention of Significant Deterioration and Title V Greenhouse Gas Tailoring Rule, 75 Fed. Reg. 31,514, 31,550 
(June 3, 2010); Standards of Performance for Greenhouse Gas Emissions from New, Modified, and Reconstructed 
Stationary Sources: Electric Utility Generating Units, 80 Fed. Reg. 64,510 (Oct. 23, 2015); See Utility Air 
Regulatory Group v. E.P.A., 573 U.S. 302 (2014). 
8 See 80 Fed. Reg. 64,662 (Oct. 23, 2015); See also 42 U.S.C. § 7411(d) (2020). 
9 42 U.S.C. § 7408(b) (2020); 42 U.S.C. 7409(a)(2) (2020); 42 U.S.C. § 7502(a)(2)(A) (2020). 
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The CAA authorizes citizen suits against any person “who is alleged to have violated ... 

or to be in violation of ... an emission standard or limitation under this chapter.”10 Citizen suits 

may be brought for alleged “continuous or intermittent'' violations, but not for alleged violations 

that are “wholly past.”11 Section 304(a)(2) provides district courts jurisdiction to hear actions 

“against the Administrator where there is alleged a failure of the Administrator to perform any 

act or duty under this chapter which is not discretionary with the Administrator.”12 To establish 

jurisdiction for other actions that do not fall within the scope of Section 304(a)(2), such as final 

agency actions which create criteria pollutant regulations, the Petitioner must rely upon Section 

307(b)(1).13 Actions brought under Section 307(b) must begin within 60 days of a regulation 

publication and must be reviewed in the Court of Appeals in the District of Columbia Circuit.14  

Here, EPA did not have a non-discretionary duty to act upon the Endangerment Finding. 

EPA’s refusal to act could be interpreted as a Final Agency Action, jurisdiction of which would 

be found under Section 307(b)(2) of the CAA. Furthermore, Section 307(b) is a jurisdictional 

requirement, not a venue rule, of which Petitioner failed to use to establish appropriate 

jurisdiction. 

A. There was no non-discretionary duty for Section 304(a) jurisdiction to be 

applicable.  

 Plaintiffs rely upon Natural Resources Defense Council v. Train to justify their citizen 

suit under Section 304.15 In Train, the Second Circuit incorrectly held that there was jurisdiction 

for a suit compelling EPA to establish regulations for lead pollution following an endangerment 

finding.16 In order for a suit to have jurisdiction under Section 304(a), the Administrator must 

have a nondiscretionary duty.17 In order for a nondiscretionary duty to exist, a proposal must 

have an outlined statutory deadline, also known as a “date certain doctrine”, in order for an 

Administrator to comply with such duty.18  

 
10CAA § 304(a)(1), 42 U.S.C. § 7604(a)(1). 
11 Gwaltney of Smithfield, Ltd. v. Chesapeake Bay Found., Inc., 484 U.S. 49, 57 (1987). 
12 42 U.S.C. § 7604(a)(2) (2020). 
13 42 U.S.C. §7607(b)(1) (2020). 
14 Id.  
15 See 545 F.2d 320 (2d Cir. 1976). 
16 Id.  
17 42 U.S.C. § 7604(a)(2) (2020). 
18 See Sierra Club v. Thomas, 828 F.2d 783, 791 (D.C. Cir. 1987). 
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 Sierra Club v. Thomas is controlling in this case, not Train. There, the Court held that a 

District Court must answer whether or not an Agency complied with a particular deadline set 

forth by an action.19 Even when deadlines are present, a non-discretionary duty is not always 

created. Because Group II Sources did not impose such a deadline in Sierra Club v. Thomas 

there was no duty.20 There, the court also referred that the absence of a statutory deadline 

allowed the Administration discretion on timeliness.21 Furthermore, even when a statutory 

deadline is absent, but can still be inferred from the overall statute, jurisdiction should be sought 

under Section 307 of the CAA and the jurisdictional rule under Telecommunications Research 

Action Center v. Federal Communications Commission (“TRAC”).22  

Similarly, here the Endangerment Finding posed no statutory deadline for any 

Administrator to create regulations of GHGs. Additionally, the Endangerment Finding posed no 

guidelines nor requirements for an Administrator to comply with even if a statutory deadline did 

exist. Furthermore, additional reasons as to whether a nondiscretionary duty exists which will be 

further evaluated in the following pages of this argument.  

Because EPA did not have a non-discretionary duty to classify GHGs as criteria 

pollutants in response to the Endangerment Finding due to a lack of a date certain deadline in 

that Finding. 

B. Jurisdiction for final agency actions of nationwide applicability of NAAQS 

falls solely under Section 307(b)(1). 

Section 304(a) states that actions to “compel agency action referred to in Section 7607(d) 

. . . which is unreasonably delayed may only be filed in a United States District Court within the 

circuit in which such action would be reviewable under section 7607(b) of this title.”23 Section 

7607(b) provides that nationwide regulation designation, such as those seen for criteria pollutant 

promulgation standards, must be reviewed in the Court of Appeals for the District of Columbia 

Circuit.24 These types of actions must begin within 60 days of a regulation publication and must 

 
19Thomas, 828 F.2d 783, 789-91. 
20 Id. 
21 See Id. at 791. 
22 Id. at 791. 
23 42 U.S.C. § 7604(a) (2020). 
24 42 U.S.C § 7607(b)(1) (2020). 
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be reviewed in the Court of Appeals in the District of Columbia Circuit.25 District courts have 

jurisdiction to adjudicate a controversy only if it involves a non-discretionary duty of the 

Administrator made reviewable by Section 304(a)(2).26 Furthermore, Section 307(b) requires a 

final agency action for jurisdiction, without a final agency action the D.C. Circuit lacks 

jurisdiction to review an administrative challenge.27  

Here, Petitioners explicitly claim an unreasonable delay claim for failure to promulgate 

NAAQSs for GHGs. The sole purpose of this action is to review whether or not there was an 

unreasonable delay in establishing criteria pollutants per Section 108 of the CAA. Section 304 

itself points to Section 307(b) and the rules set forth in TRAC for proper jurisdiction for this type 

of claim Petitioners attempt to justify.  

Petitioners may argue that jurisdiction under Section 307(b) requires a final agency action 

of which there is none because EPA did not respond to their initial petition in 2009, nor was 

there a response, written or otherwise, to their notice of intent to sue. However, this is not 

necessarily the case. Here, EPA’s failure to act upon Petitioner’s initial petition or notice of 

intent to sue may still be interpreted as final agency action as required by the jurisdictional 

criteria of Section 307(b). The Circuit Court in Sierra Club v. Thomas clarified that “agency 

inaction may represent effectively final agency action that the agency has not frankly 

acknowledged: ‘when administrative inaction has precisely the same impact on the rights of the 

parties as denial of relief, an agency cannot preclude judicial review by casting its decision in the 

form of inaction rather than in the form of an order denying relief.’”28 There, the court asserted 

that judicial review can still apply in these situations as though the agency denied requested 

relief.29  

Therefore, EPA’s actions may be interpreted as final actions which would require judicial 

review under Section 307(b) in addition to the fact that an unreasonable delay claim would 

already have required 307(b) review in the first place per Section 304(a). 

 
25 Id. 
26 Natural Resources Defense Council v. Thomas, 689 F.Supp. 246, 253 (S.D.N.Y. 1988). 
27 See Sierra Club v. Environmental Protection Agency, 873 F.3d 946, 951 (D.C. Cir. 2017); Dalton Trucking, Inc. 
v. EPA, 808 F.3d 875, 879 (D.C. Cir. 2015). 
28 Sierra Club v. Thomas, 828 F.2d 783, 793 (quoting Environmental Defense Fund, Inc. v. Hardin, 428 F.2d 1093, 
1099 (D.C.Cir.1970).  
29 Thomas, 828 F.2d 783, 793 (quoting PCHRG v. FDA, 740 F.2d at 32).  
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C. Section 307(b)(1) is a jurisdictional requirement, not a venue requirement, of 

which Petitioner failed to comply.  

 The Appellate Court incorrectly held that Section 307(b)(2) is a venue requirement rather 

than a jurisdictional requirement. Per the Federal Rules of Civil Procedure (FRCP), a venue 

requirement implies that petitioners have a choice in which forum they may file a case on a 

district by district level.30 For example, if all defendants are residents of the same state then the 

venue would be proper in any judicial district in which a defendant resides – implying that a 

petitioner has a choice between any such districts.31 Section 307(b) of the CAA does not have the 

same leniency. Section 307(b)(1) states that an applicable action “may be filed only in the United 

States Court of Appeals for the District of Columbia.”32 The language used here is mandatory 

due to the use of the word “only” which waives the notion of choice found inherent in federal 

venue requirements and weighs more in favor of this section being a jurisdictional requirement.  

 The Court incorrectly relied upon State of N.Y. v. EPA to come to the conclusion that 

Section 307(b)(1) is a venue requirement. State of N.Y. v. EPA is distinguishable from the case at 

hand in which the court held that even if Section 307(b) of the CAA is a jurisdictional 

requirement it would not matter in that case because the order in that case was not of national 

applicability, but a regional one that only affected the local district.33 Here, Petitioner specifically 

requests the designation of GHGs as criteria pollutants that would be applied nation-wide, not 

just in the District of the New Union. Because Section 307(b) explicitly calls for cases of 

national applicability to fall under its purview, the case should be brought forth in the D.C. 

Circuit.  

Additionally, the holding in West Virginia Chamber of Commerce v. Browner of the 

Fourth Circuit Court of Appeals, should weigh more heavily as persuasive authority than the 

Seventh Circuit Court of Appeals decision in State v. New York. There, the court determined that 

the action in question, regulation of interstate transport of ozone, was one of national 

applicability because it affected multiple states which spanned over eight federal judicial 

districts.34 The court established that the venue would only be proper in a court other than the 

 
30See 42 U.S.C. § 1391(b). 
3142 U.S.C. § 1391(b)(1). 
3242 U.S.C. § 7607(b)(1) (emphasis added). 
33State of N.Y. v. Environmental Protection Agency, 133 F.3d 987, 990 (7th Cir. 1998). 
34 See West Virginia Chamber of Commerce v. Browner, 166 F.3d 336 (1998). 
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D.C. Circuit if the regulation of interstate transport of ozone were regional, which was not the 

case.35 Similarly here, Petitioners do not seek regional control of GHGs, even if that were 

possible it would contradict Section 108 of the CAA as it states that the Administrator must set 

“national primary and secondary ambient air quality standards.”36  

Not only did Petitioner fail to bring this action in the D.C. Circuit Court as required by 

Section 307(b)(1) for proper jurisdiction, but they failed to bring this action in a timely manner 

as well. As to timeliness, the court should consider that if EPA’s lack of action against 

Petitioner’s Notice of Intent to Sue on April 1, 2019 counts as a final action– then the timeline 

for Petitioner to commence a suit would have been sixty days after April 1, 2019. However, 

Petitioner filed the lawsuit on October 1, 2019 – one hundred and eighty-three days after the fact. 

Thus, Petitioner failed to meet both procedural requirements for an unreasonable delay claim per 

Section 307(b)(1) in addition to 304(a). 

If the Court finds that this Section is more of a venue requirement than not, it would not 

alter the fact that Petitioner failed to bring this action in a timely manner in addition to filing in 

the wrong court. EPA not objecting to the venue per FRCP §1391(b) does not preclude EPA 

from making a jurisdictional defense per Section 307(b)(1). Petitioner would still not be able to 

bring this action under Section 304 due to the fact that they bring forth an unreasonable delay 

claim for designation of GHGs as criteria pollutants which can only be asserted under Section 

307(b)(1). Section 304(a) specifically points to jurisdiction per 307(b)(1) if the action calls to 

compel agency action due to unreasonable delay.37  

Ultimately, because federal venue requirements imply that a petitioner has a choice in 

filing an action in an appropriate forum and Section 307(b)(1) specifically requires only one 

forum, Section 307(b)(1) is a jurisdictional requirement. Because Petitioner’s claim is a request 

for a nationally applicable relief rather than a regional one, the D.C. Circuit is the proper 

jurisdiction for the claim. Petitioner’s failure to file in the proper D.C. Circuit in a timely manner 

constitutes a lack of jurisdiction per both Sections 307(b)(1) and, in turn, Section 304(a) as well. 

 
35Id. 
3642 U.S.C § 7408(a)(1) (emphasis added). 
37 42 U.S.C § 7604(a) (2020). 
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II. The 2009 Endangerment Finding is Valid with Respect to Endangerment to Public 

Welfare 

 The lower court correctly upheld the EPA’s finding of endangerment to public welfare in 

its Endangerment Finding. In defining public welfare and its context throughout the CAA, 

Congress had clear intent to validate decisions such as the one here with the Endangerment 

Finding with respect to its scientific conclusions on impacts on climate change. Even if the 

statute is ambiguous with respect to this issue, EPA reasonably constructed the statute in 

determining the Endangerment Finding with respect to GHG impacts on public welfare.  

A. Congress Intended for Impacts on Climate Change as a Public Welfare Issue 

 This court has the authority to overrule EPA’s rulemaking decisions if they are “arbitrary, 

capricious, an abuse of discretion, or otherwise not in accordance with the law.”38 To determine 

whether an agency decision is arbitrary and capricious, this court must turn to the two-step test 

established in Chevron, USA Inc. v. Natural Resources Defense Council. The first step requires 

the court to analyze whether the intent of Congress is clear, and if so that is the end of the matter 

to which the court and the agency “must give effect to the unambiguously expressed intent of 

Congress.”39 The court should go to part two of test “if the statute is silent or ambiguous with 

respect to the specific issue, the question for the court is whether the agency's answer is based on 

a permissible construction of the statute.”40 

Here, the CAA grants EPA the authority to establish motor-vehicle emission standards 

for “any air pollutant ... which may reasonably be anticipated to endanger public health or 

welfare.”41 Congress further defined the types of impacts on “public welfare” to include:  

“effects on soils, water, crops, vegetation, manmade materials, animals, wildlife, weather, 
visibility, and climate, damage to and deterioration of property, and hazards to 
transportation, as well as effects on economic values and on personal comfort and well-
being, whether caused by transformation, conversion, or combination with other air 
pollutants.”42 

 
3842 U.S.C. § 7607(d)(9)(A) (2020). 
39467 U.S. 837, 842-43 (1984).  
40Id. at 843. 
4142 U.S.C. § 7521(a)(1) (2020).  
42 42 U.S.C. §7602(h) (2020) (emphasis added).  
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Because Congress specifically mentioned “effects on . . . climate” within the statute, Congress is 

clear in its intention to include effects on climate as an impact upon public welfare.43 

Accordingly, this court must give effect to this intent in Congress in upholding the 

Endangerment Finding’s conclusion that GHGs affect public welfare due to their impact on 

climate. However, if this court finds otherwise that the statute is ambiguous, the second part of 

the Chevron test must be analyzed as well.  

B. EPA Utilized Substantial Scientific Evidence to Support its Finding of GHG 

Endangerment to Public Welfare  

This court should determine whether a conclusion reached by EPA is supported by 

substantial evidence when considered on the record as a whole.44 The court also reviews whether 

an agency applied its scientific record in a “rational manner” when making its findings.45 Here, 

Intervenor-Respondent is unable to justify its claim that EPA’s scientific record was insubstantial 

when it published the Endangerment Finding.  

With respect to impacts on public welfare, the court to make a searching and careful 

inquiry into whether or not EPA relied upon substantial evidence when making its endangerment 

conclusions.46 Substantial evidence is found when an agency’s findings are supported by the 

administrative record and not “sheer guesswork.”47 Furthermore, the court should not reverse a 

decision where an Administrator bases his conclusion as to an adequate margin of safety on a 

reasoned analysis and evidence of risk.48  

Here, the 2009 Endangerment Finding relied upon substantial scientific evidence when it 

concluded that GHGs endanger public welfare. First, EPA reviewed and assessed scientific 

findings by the U.S. Global Climate Research Program (USGCRP), the Intergovernmental Panel 

on Climate Change (IPCC), and the National Research Council (NRC) as its primary scientific 

basis.49 EPA relied on scientific studies which concluded that global mean surface temperatures 

 
43 See Id. 
44 See, e.g., New York v. U.S. E.P.A, 413 F.3d 3, 30 (D.C.Cir.2005). 
45 American Petroleum Institute v. Costle, 665 F.2d 1176, 1187 (D.C.Cir.1981) (hereafter Am. Petroleum Inst.) 
46 See Ass'n of Data Processing Serv. Orgs., Inc. v. Bd. of Governors of the Fed. Reserve Sys., 745 F.2d 677, 683–84 
(D.C.Cir.1984). 
47Am. Petroleum Inst., 665 F.2d 1176, 1186-87 (D.C.Cir.1981) 
48 Id. at 1187.  
49See Endangerment and Cause or Contribute Findings for Greenhouse Gases Under Section 202(a) of the Clean Air 
Act, 74 Fed.Reg.66496, 66497 (hereafter Endangerment Finding).  
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over the last few decades are higher than at any time in the last four centuries in their Technical 

Support Document (TSD) for the Endangerment Finding.50 EPA additionally looked at historical 

data of past climate change that had previously been attributed to GHGs. Additionally, EPA 

looked to computer-based model simulations founded upon science and the principles of physics 

to replicate the recent climate change and observable warming while using simulated GHG 

emissions.51 Here, the scientific record shows various data points that link GHG emissions to the 

warming climate. Due to the multiple data points in the scientific record with a consensus on the 

effect of GHGs on the climate, this evidence is substantial.  

Accordingly, EPA relied on this plethora of evidence to link the increase in global 

climate to temperature increases, extreme weather patterns, natural disasters, increased pathogen 

transmission –– all of these which affect public welfare. Changed weather patterns and disasters 

affect the existence of property, the availability of jobs and the economic market, affects soils, 

crops which in turn affects the availability of food and shelter imperative for adequate public 

welfare. Thus, because the scientific record is diverse, large, and widely accepted among the 

scientific community, EPA rightly relied upon it as it was substantial.  

C. EPA Should be Entitled to Deference on its Finding of Endangerment to 

Public Welfare 

When reviewing science-based agency decisions, a court must “perform a searching and 

careful inquiry into the facts underlying the agency's decisions” yet will still “presume the 

validity of agency action as long as a rational basis for it is presented.”52 Accordingly, a Court of 

Appeals gives an extreme degree of deference to the agency when it is evaluating scientific data 

within its technical expertise.53  

In the Endangerment Finding, EPA found that the cause for the likelihood of observed 

climate change was due to “anthropogenic” GHGs with different: peer reviewed assessments, 

scientific data, historical observations on past climate change, and computer based model 

simulations as discussed above.54 Due to the evaluation of a substantial scientific record, this 

 
50Coalition for Responsible Regulation, 684 F. 3d 102, 121 (D.C. Cir. 2012). 
51Id. 
52 Am. Farm Bureau Fed'n v. EPA, 559 F.3d 512, 519 (D.C. Cir. 2009) (internal quotation marks omitted). 
53 Coalition for Responsible Regulation v. Environmental Protection Agency, 684 F.3d 102 (2012).  
54 See 74 Fed. Reg. 66496 (2009). 
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court owes the EPA deference in its evaluation of the record. Therefore, EPA determined that the 

scientific record supports the finding of GHG endangerment on presume public welfare, this 

court should presume that this conclusion is valid and rational.  

 

III. The 2009 Endangerment Finding is Not Valid with Respect to an Endangerment of 

Public Health. 

The court below correctly rejected the EPA’s finding of endangerment to public health. 

The risks listed in the findings are impacts related to climate change and not direct exposure or 

inhalation of greenhouse gasses, therefore not fitting into the traditional definition of a health 

risk. Additionally, Congress did not intend for these risks to be included in public “health”, as 

they are mentioned specifically under the definition of “welfare” within the statute. Accordingly, 

the Endangerment Finding is not valid with respect to its finding of endangerment to public 

health.  

 

A. The Risks Listed in the Endangerment Finding are Not Direct Health 

Hazards. 

The risks to public health which are included in the Endangerment Finding are entirely 

related to changing climate and do not stem from direct exposure to GHGs. Some of the potential 

impacts included in the report were heat-related deaths, increase in ozone pollution, prevalence 

of insect-borne diseases, etc. None of the impacts included were direct health effects related to 

inhalation of GHGs, or exposure to them. Because these impacts are not traditional health 

effects, they must be included in the public welfare findings, and invalidated with respect to the 

public health portion.  

 

B. Congress Intended to Include Climate Change Impacts as a Public Welfare 

Matter, Not Public Health.  

 “When a court reviews an agency's construction of the statute which it administers, it is 

confronted with two questions. First, always, is the question whether Congress has directly 

spoken to the precise question at issue. If the intent of Congress is clear, that is the end of the 
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matter; for the court, as well as the agency, must give effect to the unambiguously expressed 

intent of Congress.”55  

The Court in the present matter is tasked with reviewing the EPA’s construction of the 

statute, as it must decide whether the EPA’s interpretation of “public health” is correct. Here, the 

first question of the Chevron test is satisfied, as Congress clearly indicated their intent. By 

specifically including the impacts on climate in the definition of “welfare”, they signaled that the 

impacts of GHGs are to be considered in the category of public welfare, not health.56 Because 

Congressional intent is clear, that is the end of the matter. The court should give effect to that 

intent and find that climate impacts belong in public welfare and not health. 

 

C. Validating the Endangerment Finding with Respect to Public Health would 

Include Far Too Many Impacts.  

 The term “public health” was not meant to include the indirect and remote health effects 

that are included in the EPA’s endangerment findings. Should the court find these effects to be 

included in “public health”, the EPA would be subject to statutory duties under the Clean Air 

Act, including the consideration of listing GHGs as criteria pollutants under Section 108.57 The 

EPA would continue to face these statutory duties as a ruling that validates the public health 

findings would mean any delayed and non-direct health risk associated with climate change 

could subject the EPA to statutory obligations. This is not what Congress intended when they 

wrote the Clean Air Act. Additionally, it would subject courts to a flood of lawsuits, as many 

individuals and groups would attempt to compel the Environmental Protection Agency to 

regulate various pollutants based on similar types of climate-related impacts.  

 

IV. The EPA’s 10 Year Delay in Taking Action did not Constitute Unreasonable Delay. 

District courts shall have jurisdiction to compel agency action unreasonably delayed.58 

TRAC conveyed six factors for courts to use as guidance when assessing claims of delay. The 

district court, in applying these factors, incorrectly concluded that the EPA has unreasonably 

delayed action on the listing of GHGs as criteria pollutants. Although many delays of eight to ten 

 
55 Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 842-43 (1984).  
56 See 42 U.S.C. § 7602(h) (2020). 
57 See 42 U.S.C. § 7408(a)(1)(A) (2020).  
58 42 U.S.C. § 7604 (2020). 
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years have been held to be unreasonable, there is no decree that a delay of ten years is 

automatically unreasonable. When analyzing the factors provided in TRAC, this court should find 

that the EPA has not unreasonably delayed action for listing GHGs as criteria pollutants. 

 

A. GHG determinations would Require Years of Research and Policy 

Determinations. 

“An agency's discretionary decision not to regulate a given activity is inevitably based, in 

large measure, on factors not inherently susceptible to judicial resolution.”59 There are many 

factors which justify the 10 years of inaction by the EPA. “A simple reading of the Clean Air Act 

reveals that whether to impose a certain type of regulation often involves complex scientific, 

technological, and policy questions.”60 Proposing air quality policy for such complex pollutants 

requires time for the Administrator to determine the proper standards and policies. In addition to 

proposing National Ambient Air Quality Standards, the EPA would need to coordinate State 

Implementation Plans and decide how to integrate listing the pollutant with regulations already 

in place for GHGs. The process of collecting information in order to propose these policies 

would take an indeterminable amount of time. It requires gathering scientific information on the 

sources and effects of GHGs as well as solving issues that arise out of policy implementation. 

The ten years of inaction that the EPA has taken on the issue of GHGs is more than justified, 

when these requirements are taken into account. To rule otherwise would rush the regulatory 

process into proposing NAAQS within twelve months, exposing the EPA to future lawsuits. 

“EPA must be afforded the amount of time necessary to analyze such questions so that it can 

reach considered results in a final rulemaking that will not be arbitrary and capricious or an 

abuse of discretion.”61 

 

B. Health and Welfare are Not in Danger to a Degree that Should Compel 

Immediate Action. 

The district court improperly concluded the EPA had unreasonably delayed action after 

finding that the third factor of the TRAC test applied in the present case. Although the EPA did 

 
59 Natural Resources Defense Council v. Securities and Exchange Commission, 606 F.2d 1031, 1046 (C.A.D.C., 
1971) 
60 Sierra Club v. Thomas, 828 F.2d 783, 798 (C.A.D.C., 1987)  
61 Id. 
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find that GHG emissions left unregulated could pose an endangerment to public welfare, the 

court relied too heavily on this fact in disposing of the EPA’s argument, without examining it too 

deeply.  

 Greenhouse gases have not gone unregulated since the Endangerment Finding, as the 

EPA has worked to promulgate regulations that control GHG emissions. New passenger vehicles 

are subject to GHG emission limits. Additionally, major sources of GHG pollutants have been 

subject to New Source Performance Standards and Best Available Control Technology guidance. 

Though these regulations have never completely endured litigation, they are nonetheless 

examples of the regulatory work done to limit GHG emissions, in other sections of the CAA.  

In addition to this, the risk of endangerment to public welfare found by the EPA is not 

immediate. The 2009 findings found the risk of endangerment to lie in rising sea levels, 

increased temperatures, and reduced water supply, among other climate change related effects. 

None of these impacts are expected to arise in the immediate future. The impacts discussed are 

expected to arise in decades. Had the endangerment been more immediate, this factor would be 

more dispositive in an analysis under the TRAC factors. Because the health risks associated with 

GHGs listed by the 2009 finding discusses these rather distant effects, the EPA is justified in 

spending more time to gather research and understanding on the pollutants in order to properly 

regulate them. 

 

C. Compelling the EPA to Act on Listing GHGs as Criteria Pollutants Would 

Interfere with an Executive Order. 

 “[T]he court should consider the effect of expediting delayed action on agency activities 

of a higher or competing priority.”62 In 2017, the president issued Executive Order 13771, which 

established its highest priority to be reducing regulatory burdens on business and economic 

activity. This order is of a competing priority. It directly limits the EPA in their ability to 

regulate greenhouse gasses, as a GHG criteria pollutant would directly place new regulatory 

burdens on business and economic activity. Listing GHGs under Section 108 would place the 

EPA in jeopardy of violating the executive order. 

 

 
62 Telecommunications Research Action Center v. Federal Communications Commission, 750 F.2d 70, 80 
(C.A.D.C., 1984) 
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V. The EPA Does Not Have a Nondiscretionary Duty Under Section 108 Based on the 2009 

Endangerment Finding. 

 “[Any] person may commence a civil action on his own behalf against the Administrator 

where there is alleged a failure of the Administrator to perform any act or duty under this chapter 

which is not discretionary with the Administrator.”63 The key requirement in bringing a citizen 

suit under Section 304 is that the duty of the Administrator be a nondiscretionary one. That is not 

the case in the present matter. The district court incorrectly found that the EPA had a 

nondiscretionary duty to list GHGs as a criteria pollutant under Section 108 of the CAA. 

 

A. The Administrator Retains Discretion on Whether to List a Pollutant Under 

Section 108.  

Section 108 lacks the language and date-certain deadline that would compel an 

Administrator to act on their duties without discretion, therefore the duty is discretionary, and 

Petitioner cannot bring a citizen suit under Section 304.  

In order for a statutory duty to be non-discretionary, there must be a clear deadline by 

which the Administrator must complete the required actions. “In the absence of a readily-

ascertainable deadline, therefore, it will be almost impossible to conclude that Congress accords 

a particular agency action such high priority as to impose upon the agency a ‘categorical 

mandate’ that deprives it of all discretion over the timing of its work.”64 Absent a deadline, the 

Administrator has discretion regarding the timing for an action that would otherwise be 

mandatory.  

Although deadlines are indeed present in Section 108, they only dictate how long the 

Administrator has to publish listing criteria for pollutants that they “plan to issue air quality 

criteria”65 for. There is no deadline in the statute which dictates the length of time for deciding if 

a pollutant will be listed, nor is there a deadline for making determinations after a finding of 

endangerment. Where there is no date-certain deadline on EPA to deliver a decision on the 

listing of a particular pollutant, there exists discretion.  

 
63 42 USC § 7604 (2020). 
64 Thomas, 828 F.2d at 791. 
65 42 USC § 7408 (2020). 
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Additionally, designation of criteria pollutants is limited to only those pollutants that the 

Administrator chooses to list and publish criteria for. “Congress clearly intended to give EPA 

latitude to evaluate and apply available scientific data in the manner it believed to be most 

appropriate”66 The statute itself contains no list or mandate on which pollutants must be listed, 

and Congress did not provide any guidance regarding which pollutants to list or the manner in 

which to list them. This allows the EPA to apply scientific and technical data to decide which 

pollutants to list. The Administrator may ultimately conclude not to list a pollutant after this 

analysis. As the EPA argued in Massachusetts v. EPA, “an Executive Branch agency generally 

has considerable discretion in responding to requests to institute proceedings or to promulgate 

rules, even though it possesses the authority to do so should it see fit.”67 The decision is left to 

the administrator to choose which pollutants shall be listed. This is not unlike a case brought 

under the Clean Water Act, Natural Resources Defense Council v. U.S. E.P.A., where the EPA 

argued that their duties regarding criteria for dioxin were “highly technical and inherently 

discretionary.”68 The regulation of greenhouse gasses is also highly technical, because it requires 

a great amount of scientific knowledge and information, as mentioned above. 

Section 108 contains a duty which is entirely discretionary. As the decision to list a 

pollutant is discretionary, action cannot be brought under Section 304.  

 

B. The Determinations made in the 2009 Findings Were Preliminary and Do 

Not Constitute Statutory Determinations.  

 “The Administrator must have the flexibility to analyze a great deal of information.”69 In 

order to effectively perform his duties, an Administrator needs to be able to publish findings and 

evaluate materials in order to make a final determination on whatever issue they are tasked with 

investigating. Here, the endangerment findings are not meant to be final determinations, 

triggering the responsibility to list under Section 108. The findings list various health harms that 

result from climate change, all of which need more research and consideration prior to the EPA 

formally entering into the listing phase for GHGs. This is similar to what the court found in 

 
66 Brief for Appellee at 36, Natural Resource Defense Council v. Environmental Protection Agency, 770 F.Supp 
1093 (E.D.Va., 1991) 
67 Brief for Respondent at 36, Commonwealth of Massachusetts v. Environmental Protection Agency, 549 U.S. 497 
(2007).  
68 Natural Resources Defense Council v Environmental Protection Agency, 770 F.Supp 1093, 1098 (E.D.Va., 1991) 
69 Thomas, 885 F.2d at 1075. 
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Thomas, where the court concluded the EPA’s notices on various pollutants were not 

functionally equivalent to determinations by the Administrator and were merely preliminary 

findings.  

The findings should be viewed as more similar to a guidance document or policy 

statement, with no legally binding effect. The court in Sierra Club v. E.P.A. stated “For a 

purported guidance document, the basic question is whether the challenged agency action is best 

understood as a non-binding action, like a policy statement or interpretive rule, or a binding 

legislative rule. Policy statements are binding on neither the public nor the agency, and the 

agency retains the discretion and the authority to change its position ... in any specific case.”70 

Here, there is no binding rule or action, and the Administrator is free to change his mind on the 

issue of GHG emissions endangering public health and welfare, should new information or 

knowledge come to light.  

Additionally, if findings such as the endangerment findings at issue in this case were 

automatically deemed triggers for statutory responsibilities, it would incentivize agencies to 

refrain from publishing their preliminary discoveries.  

 

C. Allowing Petitioner to Dictate How and When the Administrator Performs 

His Duties by Bringing a Lawsuit Goes Against Congressional Intent. 

 The Conference Committee action, when adding the nondiscretionary duty limitation to 

Section 304, stated “citizen suits will be limited to those duties which are mandatory under the 

legislation.”71 This legislative history shows a clear intent to limit the number of citizen suits 

brought under the Clean Air Act. Allowing citizens or groups to bring suit against an 

Administrator for any kind of inaction will overburden courts and go against the legislative intent 

of the section.  

 

CONCLUSION 

For the foregoing reasons, the petition for review should be denied. 

 

 
 

70 Sierra Club v. Environmental Protection Agency, 873 F.3d 946, 951.  
71 Kennecott Copper Corporation, Nevada Mines Division, McGill., Nevada v. Costle, 572 F2d 1349, 1353 
(C.A.Nev., 1978). 


