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STATEMENT OF JURISDICTION 

Plaintiff’s suit arises from the citizen suit provision of the Clean Air Act (CAA) § 304, 42 

U.S.C. § 7604.  The district court did not have jurisdiction under CAA § 307(b), 42 U.S.C. § 

7607(b), but entered its order on August 15, 2020.  Record at 14; see CAA § 307(b), 42 U.S.C. § 

7607(b).  All parties each filed a timely notice of appeal.  R. at 2.  This Court has appellate 

jurisdiction over the District of New Union’s decision under 28 U.S.C. § 1291 and subject matter 

jurisdiction under CAA § 307(b), 42 U.S.C. § 7607(b). 

Further, venue is improper here under CAA § 307(b), 42 U.S.C. § 7607(b) and the case 

should be transferred to the District of Columbia Circuit. 

 

STATEMENT OF THE ISSUES 

1. Is an unreasonable delay claim under CAA § 304(a), where the rule sought would be a 

rule of nationwide applicability, subject to review exclusively in the District of Columbia 

Circuit under CAA § 307(b)?  

2. Is the Environmental Protection Agency’s (EPA) Endangerment Finding (“Endangerment 

Finding”) valid with respect to an endangerment of public welfare? 

3. Is EPA granted deference to discern that the Endangerment Finding is not valid with 

respect to an endangerment of public health?  
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4. Does EPA have a non-discretionary duty to designate greenhouse gases (GHGs) as a 

criteria pollutant under CAA § 108 based on the Endangerment Finding? 

5. Can a ten-year period be deemed an unreasonable delay by a court without examining the 

fact specific circumstances of the case?  

 

STATEMENT OF THE CASE 

Climate Health and Welfare Now (CHAWN), Coal, Oil and Gas Association (COGA), 

and the United States Environmental Protection Agency (EPA) filed a timely appeal from an 

order of the United States District Court for the District of New Union granting CHAWN’s 

motions for summary judgment in part and COGA’s motion in part.  R. at 12–13.  CHAWN 

brought the initial action, as a citizen suit under Section 304(a)(2), against EPA to compel the 

agency to list GHGs as criteria pollutants subject to the National Ambient Air Quality Standards 

(NAAQS) Program.  R. at 4.  The District Court granted COGA’s motion to intervene as a 

defendant and COGA asserted CHAWN’s relief would result in regulatory limits that would 

result in the harm, or possibly destruction, of the economic market.  R. at 5.  COGA and EPA 

both answered CHAWN’s complaint, while COGA also asserted a cross-claim against EPA that 

stated the Endangerment Finding was not valid.  Id.   

On appeal, EPA challenges the District Court’s holding that EPA had a non-discretionary 

duty to designate GHGs as a criteria pollutant under CAA Section 108 and that its ten-year delay 

in listing GHGs as criteria pollutants was an unreasonable delay.  R. at 2.   

CHAWN challenges the District Court’s holding that the Endangerment Finding with 

respect to public health is contrary to law.  Id.  Additionally, COGA challenges the District 

Court’s holding that the Endangerment Finding with respect to public welfare is valid and agrees 
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with EPA, that the agency did not have a non-discretionary duty to designate GHGs as a criteria 

pollutant.  Id.  COGA also challenges the District Court’s holding that EPA’s ten-year delay in 

listing GHGs as criteria pollutants is an unreasonable delay.  Id.   

 

LEGAL BACKGROUND AND STATEMENT OF FACTS 

I. STATUTORY AND REGULATORY BACKGROUND 

 The CAA entrusts EPA with the responsibility to identify dangerous air pollutants and 

their sources, list these, and define national standards to protect the public health and welfare.  

See 42 U.S.C. §§ 7408, 7409.  The CAA grants EPA discretion to set national standards for 

ambient air quality, which are then regulated under the direction of implementation plans led by 

the states.  See 42 U.S.C. §§ 7408, 7409.  One of the key responsibilities for EPA under the CAA 

is to administer the NAAQS program established by Sections 108 and 109.  See 42 U.S.C. §§ 

7408, 7409.   

 EPA may designate a pollutant as either a primary or secondary NAAQS.  42 U.S.C. § 

7409.  Primary NAAQS have target concentration levels set as necessary to protect the public 

health.  Id.  Secondary NAAQS have target concentration levels set as necessary to protect the 

public welfare.  Id.   

Section 109 was a clear mandate for EPA to begin the NAAQS program with six “criteria 

pollutants” which Congress found to be the most significant pollutants warranting this level of 

agency oversight.  See id.  At five-year intervals from 1971, the EPA Administrator 

(Administrator) has a clear, statutorily imposed duty to “review and revise the NAAQS 

established under Section 109.” 42 U.S.C. § 7409(d)(1).   
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To keep the statute responsive to other pollutants, Section 108 provides a mechanism for 

EPA to add new criteria pollutants to the NAAQS program.  42 U.S.C. § 7408.  Listing a criteria 

pollutant triggers a slew of duties that must be enacted under a strict timeline with national 

consequences.  See 42 U.S.C. §§ 7408(b), 7409(a)(2).  Once a new criteria pollutant is listed, 

EPA has twelve months to propose primary and secondary NAAQS for the pollutant, followed 

by the final NAAQS ninety days later.  See 42 U.S.C. §§ 7408(b), 7409(a)(2)..  These non-

discretionary duties are triggered only once a criteria pollutant is listed.  See 42 U.S.C. §§ 

7408(b), 7409(a)(2).. 

A criteria pollutant must be listed under section 108 only when three requirements are 

met.  42 U.S.C. § 7408(a)(1)(A)–(C).  First, there must be an endangerment finding under the 

Administrator’s judgment that this air pollutant endangers the public health or welfare.  42 

U.S.C. § 7408(a)(1)(A).  Secondly, the pollutant must be emitted from “numerous or diverse 

mobile and stationary sources.” 42 U.S.C. § 7408(a)(1)(B).  Lastly, the Administrator needs to 

“plan[] to issue air quality criteria under this section.” 42 U.S.C. § 7408(a)(1)(C). 

 

II. FACTUAL BACKGROUND 

 In 1999, several environmental groups petitioned EPA to make a finding that greenhouse 

gas emissions from automobiles produced a danger to human health and the environment under 

CAA Section 202.  R. at 6.  This finding would prompt EPA’s regulation of GHG emissions 

from mobile sources, primarily automobiles.  Id.  On September 8, 2003, EPA denied the 

petition, explaining that the emissions of GHGs did not fit the concept of “air pollutants” subject 

to CAA regulation.  Id.  EPA explained that regulation addressing global climate change should 
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result from more specific legislations and international agreements yet to be adopted, rather than 

the catch-all air pollution provisions of the 1970 Clean Air Act.  Id.   

 Litigation resulted, under Massachusetts v. EPA, 549 U.S. 497 (2007), where the court 

held that greenhouse gas emissions fit squarely in the definition of “air pollutants” and, thus, are 

subject to potential regulation under the CAA.  Id.  The Court determined that EPA was to make 

a finding of whether GHGs may present an endangerment to public health or welfare.  Id.   

 Following a change of Presidential administrations, EPA made a formal finding of 

endangerment by GHG emissions, under CAA § 202.  Id.  The Endangerment Finding defined a 

group of six greenhouse gases as a single air pollutant that were emitted by numerous mobile 

sources, and that the emission of these GHGs may present an endangerment to public health and 

welfare.  R. at 6 n.1; R. at 6–7.  Although EPA no longer finds the public health endangerment 

valid, the climate change impacts were initially determined to endanger public health by causing 

an increase in ozone pollution due to hotter temperatures, an increase in heat related deaths, and 

the prevalence of insect borne diseases, as well as other impacts.  R. at 7.  Additionally, climate 

change impacts were determined to endanger public welfare by reducing agricultural 

productivity, reducing water supplies, and increasing property and economic damage due to 

storms and rising sea levels, as well as other impacts.  Id.   

On December 15, 2009, CHAWN and a coalition of environmental organizations filed a 

petition to EPA, compelling the agency that it had a non-discretionary duty to list greenhouse 

gases as criteria pollutants under Section 108, pursuant to 42 U.S.C. § 7408.  R. at 5.  This 

petition came in response to EPA’s 2009 Endangerment Finding that greenhouse gas emissions 

endanger public health and welfare.  Id.  On April 1, 2019, CHAWN served notice of its 

intention to sue EPA for unreasonable delay in designating GHGs as a criteria pollutant, as 
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demanded in the petition, although EPA did not have a non-discretionary duty to do so.  Id.  On 

October 15, 2019, CHAWN filed action against EPA, invoking the citizen suit provision under 

Section 304(a)(2), to seek an order directing EPA to publish a new list of criteria pollutants that 

includes GHGs as a criteria pollutant.  Id.   

 COGA, the intervenor in the lawsuit, represents the economic interests of fossil fuel 

companies engaged in the extraction, processing, and marketing of coal, oil, and natural gas.  Id.   

 

STANDARD OF REVIEW 

This case comes on appeal from the District Court’s decision of granting summary 

judgment.  This court reviews legal conclusions de novo and will review the District Court’s 

grant of summary judgment accordingly.  See Texas v. EPA, 829 F.3d 405, 425 (5th Cir. 2016). 

 

SUMMARY OF ARGUMENT 

This court should affirm the District Court’s findings that the Endangerment Finding is 

valid with respect to an endangerment to public welfare, but not valid with respect to public 

health.  Because EPA need not consider the regulatory impacts that would follow from the 

Endangerment Finding, the absurd results doctrine is not a relevant factor to be analyzed in 

regulating greenhouse gas emissions, and the legislative intent in enacting the Clean Air Act 

would have authorized the strict regulations of greenhouse gases. Similarly, the science relied on 

by the Endangerment Finding is sufficient to support a finding of public endangerment.  

Additionally, EPA is granted deference to make rules such as the Endangerment Finding, as well 

as its position that “public health” cannot be read to include indirect health impacts.  
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However, this court should reverse the District Court’s finding that EPA has an non-

discretionary duty to designate GHGs a criteria pollutant and reverse the finding that EPA 

unreasonably delayed designating GHGs a criteria pollutant.  Although the EPA has made a 

valid finding of endangerment to public welfare, listing a new criteria pollutant ultimately is left 

to the discretion of the Administrator.  There is no date certain deadline in Section 108 that 

would indicate a non-discretionary duty.  With this statutory deference to the EPA, there is no 

non-discretionary duty to list GHGs as a criteria pollutant. 

Likewise, there can be no valid unreasonable delay claim without a non-discretionary 

duty in which the Administrator has delayed acting upon.  Because there is no non-discretionary 

duty for the Administrator to have delayed upon, the court should end its examination of the 

issue there.  Should the court proceed to examine issues of timing, there is still no unreasonable 

delay because the highly complex and significant regulation at stake can warrant a ten-year 

period for EPA to use its judgment to address the technical, scientific, and political issues 

implicated when listing a new criteria pollutant.   

ARGUMENT 

I. THE DISTRICT COURT IMPROPERLY EXERCISED JURISDICTION OVER 

AN UNREASONABLE DELAY CLAIM FOR A RULE OF NATIONWIDE 

WHICH MUST BE HEARD BY THE DISTRICT OF COLUMBIA CIRCUIT. 

A. Jurisdiction was improper in the District Court because section 307(b)(1) of 

the Clean Air Act confers exclusive jurisdiction upon the federal court of 

appeals for unreasonable delay claims.   

“Section 7607(b)(1) is not a model of statutory clarity” and the District Court erred when 

it found that this section is only a venue provision.  See Texas v. EPA, 829 F.3d at 419. 

Section 304(a) of the CAA, titled “authority to bring civil action; jurisdiction,” requires 

that:  
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an action to compel agency action referred to in section 7607(b) of this title which is 

unreasonably delayed may only be filed in a United States District Court within the 

circuit in which such action would be reviewable under section 7607(b) of this title.   

 

42 U.S.C. § 7604(a).  Section 307(b) subsequently requires that a:  

petition for review of action of the Administrator in promulgating any national primary or 

secondary ambient air quality standard… by the Administrator under this chapter may be 

filed only in the United States Court of Appeals for the District of Columbia.   

 

42 U.S.C. § 7607(b).  Confusion has been expressed by various courts over whether section 

307(b) is delineating jurisdiction or venue requirements.  See New York v. EPA, 133 F.3d 987, 

990 (7th Cir. 1997); Texas Mun. Power Agency v. EPA, 89 F.3d 858, 862 (D.C. Cir. 1996). 

However, the Supreme Court has established that Section 307(b)(1) statutorily limits 

jurisdiction of claims brought under this section to the courts of appeals.  See Massachusetts v. 

EPA, 549 U.S. at 533; Harrison v. PPG Indus., Inc., 446 U.S. 578 (1980). 

Massachusetts v. EPA was a landmark case that concerned the EPA’s role in regulating 

GHG emissions.  See Massachusetts v. EPA, 549 U.S. 497.  Regarding the District of Columbia 

Circuit’s jurisdiction over this claim, the Court agreed that the District of Columbia Circuit has 

exclusive jurisdiction under the CAA to review an EPA action listed in Section 307(b)(1).  Id. at 

514 (citing 42 U.S.C. § 7607(b)(1) (“A petition for review of action … by the Administrator 

under this chapter may be filed only in the United States Court of Appeals for the District of 

Columbia”)); see also Massachusetts v. EPA, 415 F.3d 50, 54 (D.C. Cir. 2005), overruled on 

other grounds, 549 U.S. 497 (2007) (“Section 307(b)(1), 42 U.S.C. § 7607(b)(1), gives this court 

exclusive jurisdiction over ‘nationally applicable regulations promulgated…by the 

Administrator’”). 

In Harrison, the plaintiffs challenged the EPA Administrator's decision regarding new 

source performance standards for a power facility.  446 U.S. at 593.  The Court noted that the 
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“language of the statute clearly provides that a decision of the sort at issue here is reviewable in a 

court of appeals, and nothing in the legislative history points to any different conclusion.” Id.  

Many years later, the District of Columbia Circuit pointedly stated that “[l]est there be any 

confusion going forward, we reiterate what the Supreme Court made clear thirty-five years ago: 

Section 307(b)(1) is a ‘conferral of jurisdiction upon the courts of appeals.’” Dalton Trucking, 

Inc. v. EPA, 808 F.3d 875, 879 (D.C. Cir. 2015) (citing Harrison, 446 U.S. at 593).   

The purpose of establishing exclusive jurisdiction under a statute such as CAA § 307(b) 

to the appellate courts is for the “obvious advantage of … time saved” with direct appellate 

review “compared to review by a district court.” Harrison, 446 U.S. at 593.  Other advantages 

include the expertise that develops within appellate courts over the agencies assigned to them for 

review.  Telecommunications Research & Action Ctr. v. F.C.C. (TRAC), 750 F.2d 70, 78 (D.C. 

Cir. 1984) (internal citation omitted).  Developing expertise within an exclusive jurisdiction 

reduces the potential for conflicting results.  Id.; see e.g., New York v. EPA, 133 F.3d at 990; 

Texas Mun. Power Agency, 89 F.3d at 862. 

Moreover, “if the statute providing the adequate remedy channels review to the courts of 

appeals, it eliminates the federal question jurisdiction that the district courts would otherwise 

enjoy.” Harrison, 446 U.S. at 584.   

Subject matter jurisdiction over CHAWN’s unreasonable delay claim was improper in 

the District Court and subject matter jurisdiction may not be waived. 

B. Venue is improper outside of the District of Columbia Circuit because this 

dispute challenges a final rule of national applicability. 

Section 307(b) is not merely a venue requirement and its jurisdictional provision places 

the issues in this case subject only to review in the District of Columbia Circuit.  Dalton 

Trucking, 808 F.3d at 878–80.  As argued above, unreasonable delay claims under Section 
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307(b) must be heard in the court of appeals.  Harrison, 446 U.S. at 593.  However, venue is 

only proper in the District of Columbia Circuit and the case should be transferred.  See Dalton 

Trucking, 808 F.3d at 878–80.  Venue is improper in this court because this case presents a 

challenge to review nationally applicable action which may only be heard in the District of 

Columbia Circuit.  See Tex. Mun. Power Agency, 89 F.3d at 867. 

The citizen-suit provision of the CAA “confers jurisdiction on all courts of appeal and 

divides venue among them.” Dalton Trucking, 808 F.3d at 878–80 (citing Harrison, 446 U.S. 

578).  In specifying venue, Section 307(b)(1) distinguishes between cases that may be filed only 

in the Court of Appeals for the District of Columbia Circuit and those that may be filed only in 

other U.S. Courts of Appeals.  Tex. Mun. Power Agency, 89 F.3d at 867.   

 “Section 7607(b)(1) divides challenges into three general categories.” Texas v. EPA, 829 

F.3d at 418.  Regional circuit courts of appeal, such as this court, may only hear petitions for 

review of locally or regionally applicable actions that are not based on a determination that has 

nationwide scope or effect.  See id.  Review of locally or regionally applicable actions that are 

based on a determination that has nationwide scope or effect and actions of nationwide 

applicability, such as at issue here, must be heard in the District of Columbia Circuit.  Id. 

Whether an action is of nationwide applicability “turns on the legal impact of the action 

as a whole.” Id. at 419.  As noted by the New Union District Court, regulations of nationwide 

application “would certainly include the designation of a criteria pollutant” and “must be 

reviewed in the Court of Appeals for the District of Columbia Circuit.” R. at 12; see 42 U.S.C. § 

7607(b).   

Actions regarding the NAAQS program should consistently be found to be of nationwide 

applicability because establishing a change to the NAAQS program is equally applied to all 
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states and is not limited to any region or locality.  See e.g., Ctr. for Biological Diversity v. EPA, 

749 F.3d 1079 (D.C. Cir. 2014).  In Center for Biological Diversity, an advocacy organization's 

petition for review of an EPA decision before the D.C. Circuit did not have jurisdiction 

challenged by either party as this case was about "setting joint, secondary national ambient air 

quality standards...under the Clean Air Act (CAA)." Id.   

Similarly, all challenges to nationally applicable actions under the CAA must be filed in 

the District of Columbia Circuit.  For example, the Court of Appeals for the Seventh Circuit 

noted that in a challenge to the national acid rain program administered by EPA under the CAA 

“it would be plain that its challenge could be brought only in the D.C. Circuit, even if the impact 

of the program varied greatly across the country.” Madison Gas & Elec. Co. v. EPA, 4 F.3d 529, 

530 (7th Cir. 1993) (citing Nat’l Res. Def. Council, Inc. v. Thomas (NRDC), 838 F.2d 1224, 1249 

(D.C. Cir. 1988)). 

In contrast, an agency rule which is available for all states to adopt, but is not applied to 

all states is not a rule of nationwide applicability.  See Dalton Trucking, 808 F.3d at 881.  In 

Dalton Trucking, a petition for review of a final decision by EPA regarding California emissions 

regulations was dismissed because EPA's final decision on a California regulation did not have 

national applicability.  Id. at 881–82.  The court reasoned that “[t]o determine whether a final 

action is nationally applicable, ‘this Court need look only to the face of the rulemaking, rather 

than to its practical effects.’” Dalton Trucking, 808 F.3d at 881 (quoting Am. Rd. & Transp. 

Builders Ass'n v. EPA, 705 F.3d 453, 456 (D.C. Cir. 2013) and citing NRDC, 838 F.2d at 1249).  

A rule which may impact multiple states but is not applicable to all states is not the same as a 

rule that sets national standards such as designating a criteria pollutant.  Looking at the face of 
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the rulemaking here, listing a criteria pollutant is a nationally applicable action and the District of 

Columbia Circuit is the only appropriate venue for this claim.   

When a court has jurisdiction, but not venue, over a case, the courts of appeals “have the 

inherent power to transfer cases.” Alexander v. Comm'r, 825 F.2d 499, 502 (D.C. Cir. 1987).  It 

has yet to be decided whether a court may sua sponte dismiss a petition for review under Section 

307(b)(1) for lack of venue, but EPA requests that this court consider dismissing this petition for 

review for lack of venue and transfer to the District of Columbia Circuit.  See Dalton Trucking, 

808 F.3d at 880.   

II. THE 2009 ENDANGERMENT FINDING IS VALID WITH RESPECT TO AN 

ENDANGERMENT OF PUBLIC WELFARE.   

The issue presented is whether EPA abused its discretion when applying the term 

“reasonably anticipated to endanger” to public welfare.  In Coalition for Responsible Regulation, 

Inc. v. E.P.A. (“Coalition”), the United States Circuit Court found that the 2009 Endangerment 

Finding by EPA was not arbitrary or capricious.  684 F.3d 102 (D.C. Cir. 2012).  EPA did not 

abuse its discretion in making the Endangerment Finding because the “absurd results” doctrine is 

not a relevant factor to be considered by the agency in regulating greenhouse gas emissions.  

Additionally, EPA did not abuse its discretion in making the public welfare endangerment 

finding because the reasoning is supported by sufficient scientific findings.   

 

A. The “absurd results” doctrine is not a relevant factor to be considered by 

EPA in regulating greenhouse gas emissions.   

COGA claimed that the Endangerment Finding did not consider the absurd regulatory 

policy impacts that would follow from its endangerment conclusion.  R. at 9.  Through a strict 

reading of the statute, EPA need not consider the absurd results from making the Endangerment 
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Finding, as “policy concerns were not part of the calculus for the determination of the 

endangerment finding in the first instance.” Id. at 119.  Section 202 of the Clean Air Act states: 

The Administrator shall by regulation prescribe (and from time to time revise) in 

accordance with the provisions of this section, standards applicable to the emission of any 

air pollutant from any class or classes of new motor vehicles or new motor vehicle 

engines, which in his judgment cause, or contribute to, air pollution which may 

reasonably be anticipated to endanger public health or welfare. 

 

42 U.S.C. 7521(a)(1).  “‘Absent a clearly expressed legislative intention to the contrary,’ 

the words of the statute are conclusive.” Consumer Prod. Safety Comm'n v. GTE Sylvania, Inc., 

447 U.S. 102, 108 (1980).  There, the Court reasoned that because the Consumer Product Safety 

Act lacked any exceptions explicitly stated, the language of the statute should be adhered to.  

Additionally, the court, in Supernus Pharm., Inc. v. Iancu, determined that because the language 

of the statute was plain, clear, and conclusive, the language of the statute should be adhered to.  

913 F.3d 1351, 1358 (Fed. Cir. 2019).   

Here, the language of Section 202 of the CAA is clear.  In leaving out policy concerns, 

Congress was evident in its intent in drafting CAA Section 202(a)(1).  The absence of any 

explicit language stating that EPA should consider policy concerns proves that the language of 

Section 202 should be strictly followed.  The statute does not prescribe EPA to consider the 

stationary-source regulation triggered by the Endangerment Finding, “even if the degree of 

regulation triggered might at a later stage be characterized as ‘absurd.’” Coalition, 684 F.3d at 

119.  Similarly, the statute provides that the Administrator shall by regulation prescribe standards 

“in accordance with the provisions of this section.” 42 U.S.C. 7521(a)(1).  By adding this clause, 

the drafters of the CAA intended for EPA to prescribe standards, so long as the standards fit with 

the Act.  The “absurd” policy impacts are not meant to be considered in prescribing regulatory 
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standards.  Therefore, the “absurd results” doctrine is not a relevant factor to be considered by 

EPA in regulating greenhouse gas emissions.   

COGA argues that EPA must consider these “absurd results” that ensued after the 2009 

Endangerment Finding.  The Supreme Court has previously determined that “interpretations of a 

statute which would produce absurd results are to be avoided if alternative interpretations 

consistent with the legislative purpose are available.” Griffin v. Oceanic Contractors, Inc., 458 

U.S. 564, 575 (1982).  When deciding whether a result is absurd, the court must consider 

whether it is consistent with the clear intentions of the statute’s drafters and "whether the result is 

absurd when considered in the particular statutory context.” Mova Pharm. Corp. v. Shalala, 140 

F.3d 1060, 1068 (D.C. Cir. 1998).   

The Supreme Court has stated that “the plain meaning of legislation should be 

conclusive, except in the ‘rare cases [in which] the literal application of a statute will produce a 

result demonstrably at odds with the intentions of its drafters.’” United States v. Ron Pair 

Enterprises, Inc., 489 U.S. 235, 242 (1989) (quoting Griffin v. Oceanic Contractors, Inc., 458 

U.S. 564, 571 (1982)).  There, the Court determined that allowing postpetition interest on 

nonconsensual oversecured tax liens does not impede on the intent of the framers of the 

Bankruptcy Code.  See Ron Pair Enterprises, Inc., 489 U.S. at 242–43.  Because the interest did 

not conflict with any other section of the Bankruptcy Code, state or federal interest, and there 

was no conflicting view suggested by the legislative history, the intent of the drafters was clear 

and the interest was allowed.  Id. 

Although Congress may not have directly examined the effects of burning fossil fuels on 

global warming, “they did understand that without regulatory flexibility, changing circumstances 

and scientific developments would soon render the Clean Air Act obsolete.” Massachusetts, 549 
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U.S. at 532.  By examining the legislative history of Section 202, the regulatory intent of 

Congress is clear.  The Senate Report of 1989 states that “the health problem is serious and it is 

pervasive... To protect this resource a strong national control strategy is needed.” S. Rep. 10188, 

at 3388 (1989).  Additionally, the Senate Report states the CAA’s “goal is to protect, as a 

national resources, the very air that all of us rely on for our daily existence.” Id. at 3390.  With 

this strong wording, it is evident that Congress had a strong intent in favoring the strict 

regulation of greenhouse gas emissions created through the Endangerment Finding.   

B. The science relied on by EPA was sufficient to support a finding of 

endangerment in respect to public welfare. 

 Pursuant to the language of CAA Section 202, the Endangerment Finding shall “relate to 

whether an air pollutant ‘cause[s], or contribute[s] to, air pollution which may reasonably be 

anticipated to endanger public health or welfare.’” Coalition, 684 F.3d at 117 (quoting 

Massachusetts, 549 U.S. at 532–33).  In producing the Endangerment Finding, EPA must answer 

two basic questions: “whether particular ‘air pollution’—here, greenhouse gases—‘may 

reasonably be anticipated to endanger public health or welfare,’ and whether motor-vehicle 

emissions ‘cause, or contribute to’ that endangerment.” Id. at 122.  “These questions are based 

on a ‘scientific judgment’ about the potential risks that greenhouse gasses pose to public health.” 

Id. at 121–22.  The basic questions of the validity of the Endangerment Finding is whether the 

greenhouse gas emissions may reasonably be anticipated to endanger public health or welfare 

through a scientific judgment.  Id. at 122.   

 The claim that the science relied on by EPA underlying the Endangerment Finding was 

too uncertain to support a current finding of endangerment has no merit.  Id. at 123.  The sole 

determination that must be weighed is “whether the conclusion reached by EPA is supported by 

substantial evidence when considered on the record as a whole.” Mississippi v. EPA, 744 F.3d 
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1334, 1349 (D.C. Cir. 2013) (quoting Coalition, 684 F.3d at 122).  The court is to merely 

determine if EPA made a rational judgment, not to weigh the evidence anew and make technical 

judgments.  See id. at 412.  In Mississippi, the court determined that, having reasonably 

explained the limitations it believed existed in each body of scientific evidence, EPA was not 

acting in an arbitrary or capricious manner.  See id. at 415. 

Similarly, the court, in Ethyl Corp v. EPA, concluded that EPA properly relied on 

sufficient scientific evidence to determine that lead emissions will endanger public health or 

welfare.  541 F.2d 1, 47 (D.C. Cir. 1976).  The court reasoned that EPA based its judgment on a 

mass of evidence, including thousands of pages of documents, publication of three documents, 

three formal comment periods, and receipt of hundreds of comments.  Id.  The Court concluded 

that, from the totality of the evidence, regulation by EPA was warranted.  See id.  

Here, EPA had a discretionary duty to cogently explain why the scientific judgment was 

made, assessing whether greenhouse gases may endanger public health or welfare.  In the 

Endangerment Finding, assessment reports from three different entities, the United States Global 

Climate Research Program, the Intergovernmental Panel on Climate Change, and the National 

Research Council, were relied on to make this finding.  Endangerment and Cause or Contribute 

Findings for Greenhouse Gases Under Section 202(a) of the Clean Air Act (“Endangerment 

Finding”), 74 Fed. Reg. 66,496, 66,511 (Dec. 15, 2009).  Additionally, the Endangerment 

Finding listed the reasons for relying on and placing primary weight on these reports.  Similarly, 

EPA reviewed and addressed public comments, independently considering the comments in its 

analysis of the data.  The totality of evidence that EPA based its judgment on was more than 

substantial enough for EPA to make the finding.  Having explained all findings and reasons for 



22 of 35 

relying on these entities, as well as explaining limitations on scientific data, EPA acted 

rationally.   

III. THE 2009 ENDANGERMENT FINDING IS INVALID WITH RESPECT TO AN 

ENDANGERMENT OF PUBLIC HEALTH.   

Although the Endangerment Finding has been shown to be valid with respect to an 

endangerment of “public welfare,” the finding is not valid with respect to an endangerment of 

“public health.” The distinction between public health and public welfare has great impact in this 

action because, under CAA Section 108, EPA shall promulgate primary and secondary NAAQS 

which is differentiated by public health and public welfare.  42 U.S.C § 7408.  Because EPA is 

granted deference to make rules that carry the weight of law, the term “public health” cannot be 

read to include indirect health impacts and, therefore, the Endangerment Finding is invalid with 

respect to an endangerment of public health.   

Similar to “public welfare,” the term “public health” is also undefined under the CAA.  

The Endangerment Finding concluded that emissions of the six greenhouse gases listed 

“contribute to the total greenhouse gas air pollution, and thus to the climate change problem, 

which is reasonably anticipated to endanger public health and welfare.” Endangerment Finding, 

74 Fed. Reg. 66,496.  Although this finding was made, EPA no longer supports the finding of 

endangerment with respect to public health. 

An agency has broad discretion how to implement and carry out its delegated 

responsibilities.  Massachusetts, 549 U.S. at 527.  However, the Court may reverse an action by 

the EPA if the action is found to be “arbitrary, capricious, an abuse of discretion, or otherwise 

not in accordance with law.” 42 U.S.C. 7607(d)(9)(a).   

The Supreme Court has previously determined that when an agency regulation is being 

reviewed, it is confronted with two questions: “First… is the question whether Congress has 
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directly spoken to the precise question at issue.” Chevron, U.S.A., Inc. v. Nat. Res. Def. Council, 

Inc., 467 U.S. 837, 842 (1984).  If the intent of Congress is clear, the agency and court must give 

effect to the expressed intent of Congress.  Id. at 842–43.  However, “if the statute is silent or 

ambiguous with respect to the specific issue, the question for the court is whether the agency's 

answer is based on a permissible construction of the statute.” Id. at 843.  By applying the 

Chevron Two-Step analysis, the arbitrary or capricious action is reviewed.  Judulang v. Holder, 

565 U.S. 42, n.7 (2011). 

The term “air pollutant” is defined as any air pollution agent or combination of such 

agents… which is emitted into or otherwise enters the ambient air.” 42 U.S.C. § 7602.  

Additionally, the CAA has defined “effects on welfare” broadly: “among other things, it includes 

‘effects on ... weather ... and climate.’” Massachusetts, 549 U.S. at 506 (quoting 42 U.S.C. § 

7602(h)).  However, the terms “public health” and “public welfare” have not been defined, and 

EPA is granted deference to discern the difference between the two.   

Administrative implementation of a statute qualifies for Chevron deference when it 

appears that Congress delegated authority to the agency generally to make rules carrying the 

force of law.  See United States v. Mead Corp., 533 U.S. 218, 226–27 (2001).  Under CAA 

Section 202, EPA shall prescribe standards applicable to the emission of any air pollutant from 

any new motor vehicle, “which in his judgment cause, or contribute to, air pollution which may 

reasonably be anticipated to endanger public health or welfare.” 42 U.S.C. § 7521.  EPA shall 

publish, and shall from time to time thereafter revise, a list which includes each air pollutant 

“emissions of which, in his judgment, cause or contribute to air pollution which may reasonably 

be anticipated to endanger public health or welfare.”  42 U.S.C. § 7408(a)(1)(A).  Here, EPA’s 

position that the Endangerment Finding with respect to public health is invalid because there was 
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a clear intent by Congress in separating the terms “public health” and “public welfare,” and EPA 

is granted deference to discern the difference between the two. 

Additionally, the Court, in U.S. v. Mead, barred the application of Chevron deference in a 

United States Customs ruling because the agency did not subject the rulemaking to notice-and-

comment.  533 U.S. at 231.  The Court determined that the agency was not delegated the 

authority to make rules carrying the force of law.  Id. at 226–27.  This authority by Congress 

may be shown in a variety of ways: “as by an agency's power to engage in adjudication or 

notice-and-comment rulemaking, or by some other indication of comparable congressional 

intent.” Id. at 227.  There, the Court rejected the application of Chevron, not strictly because 

there was no notice-and-comment, but because there were no circumstances that reasonably 

suggested that Congress ever intended this deference.  Id. at 233–34. 

Additionally, should the Court find that there is no intent by Congress to grant deference 

under Chevron, EPA should be granted deference, under Skidmore v. Swift & Co., according to 

its persuasiveness.  Id. at 237–38; 323 U.S. 134 (1944).  In Skidmore, the court reasoned that an 

agency’s power to persuade, including the “thoroughness of its consideration, the validity of its 

reasoning, and its consistency with earlier and later pronouncements,” may merit deference.  

Skidmore v. Swift & Co., 323 U.S. at 140. 

Based on the Supreme Court’s reasoning, EPA’s deference in the case at hand should not 

be barred simply because EPA did not subject its newfound position to notice and comment.  

There must also be a lack of circumstances that reasonably suggest Congress ever intended 

EPA’s deference.  As explained previously, there is a clear intent by Congress to grant EPA 

deference for rulemaking.  Similarly, the clear separation of the words “welfare” and “health” 

show that Congress intended there to be a distinct change in definitions.   
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Additionally, Section 4 of the Administrative Procedure Act, sets out a procedure for 

notice-and-comment rulemaking.  This three-step procedure is to be followed for rules set by 

federal administrative agencies.  However, notice-and-comment rulemaking does not apply to 

“interpretative rules, general statements of policy, or rules of agency organization, procedure, or 

practice.” 5 U.S.C. § 553(b).  Although not defined, the key element of interpretive rules is that 

they are “issued by an agency to advise the public of the agency's construction of the statutes and 

rules which it administers.” Perez v. Mortgage Bankers Ass'n, 575 U.S. 92, 97 (2015) (quoting 

Shalala v. Guernsey Mem’l Hosp., 514 U.S. 87, 99, (1995)).  In Perez, the Court deemed that 

withdrawing a prior letter that concluded that mortgage-loan officers fell within an 

administrative exemption from the Fair Labor Standards Act’s overtime and wage requirements 

was an interpretive rule and, therefore, not subject to notice-and-comment rulemaking.  Perez, 

565 U.S. at 92.   

The resemblance of Perez to the present case is convincing.  The Endangerment Finding 

is not a legislative rule, but an interpretive rule, because it advises the public of EPA’s 

construction of its statutes, particularly CAA Section 202(a).  The Endangerment Finding is 

advising the public of greenhouse gas emissions endangerment to both public health and public 

welfare.  Because the Endangerment Finding was not a substantive rule, but an interpretative 

rule, EPA is not required to subject the finding to notice-and-comment rulemaking.  Similarly, 

EPA is not required to use the notice-and-comment rulemaking procedures when it amends or 

repeals the interpretive rule.   
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IV. THE EPA DOES NOT HAVE A NON-DISCRETIONARY DUTY TO 

DESIGNATE GHGs AS A CRITERIA POLLUTANT UNDER CAA § 108. 

Under Section 304, a citizen may only bring a civil action “against the Administrator 

where there is alleged a failure of the Administrator to perform any act or duty under [the Clean 

Air Act] which is not discretionary with the Administrator.” 42 U.S.C. § 7604(a)(2). 

A. Listing a new criteria pollutant is a discretionary duty because there is no 

date-certain deadline to do so imposed by statute. 

 The District Court was correctly “convinced that a date-certain is indeed an essential 

element of a pure non-discretionary duty action under CAA § 304(a)(2).” R. at 10; see Sierra 

Club v. Thomas, 828 F.2d 783, 790–91 (D.C. Cir. 1987).   

EPA had a date-certain deadline to establish national primary and secondary ambient air 

quality standards within 30 days of December 31, 1970.  42 U.S.C. § 7408.  Similarly, pollutants 

within the NAAQS program have a congressional date-certain mandate to be reviewed and 

revised by the Administrator “at five-year intervals.” 42 U.S.C. § 7409(d)(1).   

Unlike either of these mandates, Congress did not establish a date-certain timeline to 

revise the list of criteria pollutants.  42 U.S.C. § 7408.  Congress merely requested that this 

revision occur from “time to time.” See id. 

Requiring that the Administrator review and revise NAAQS program "from time to time" 

is a Congressional direction to act at indefinite intervals and is not a date-certain deadline.  See 

Am. Lung Ass'n v. Reilly, 962 F.2d 258, 263 (2d Cir. 1992).  On the other hand, in American 

Lung Association, the statute unquestionably created a “bright-line rule for agency action” 

because Congress prescribed that the Administrator’s review should occur “[n]ot later than 

December 31, 1980, and at five-year intervals thereafter.” Reilly, 962 F.2d at 263 (citing Sierra 

Club v. Thomas, 828 F.2d 783, 791 (D.C.Cir.1987).  With clear deadlines and set timeframes for 

review, “there is no room for debate—congress has prescribed a categorical mandate that 
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deprives EPA of all discretion over the timing of its work.” Id.  In our case, there is no date-

certain deadline, and thus, no non-discretionary duty because Congress merely requested that the 

Administrator review and revise the NAAQS program at indefinite intervals. 

B. Listing a new criteria pollutant is a discretionary because a mandatory duty 

is not readily-ascertainable from the statute. 

 The District Court inappropriately relied on the forty-four year-old holding in Natural 

Resources Defense Council v. Train to find that EPA had a non-discretionary duty to list GHGs 

as a criteria pollutant under Section 108(a)(1) because Train is no longer good law since the law 

upon which it relied was later amended by Congress.  See Nat. Res. Def. Council, Inc. v. Train, 

545 F.2d 320, 327 (2d Cir. 1976).  It is important to note that since the Train decision in 1976, 

Congress later amended the CAA in 1990.   

 The District Court was incorrect in assuming that Train continues to be good law because 

it claimed that Train was cited as acceptable law by Center for Biological Diversity v. EPA and 

Zook v. McCarthy.  R. at 13.  First, Center for Biological Diversity, a recent case from 2014, 

does not cite Train.  See Ctr. for Biological Diversity, 749 F.3d 1079.  Instead, the District of 

Columbia Circuit actually deferred to EPA’s reasoned scientific judgment as to when EPA could 

promulgate a new NAAQS rule regarding compounds that contribute to acid rain given the 

complexity of this issue.  Id. at 1090.  The court then denied the petition for judicial review.  Id.  

Secondly, in Zook v. McCarthy, the court was focused on whether there was a non-discretionary 

duty to make an endangerment finding under Section 108(a)(1)(A) and found in favor of EPA 

that an endangerment determination is up to the discretion of the Administrator.  Zook v. 

McCarthy, 52 F. Supp. 3d 69, 75 (D.D.C. 2014), aff'd sub nom. Zook v. EPA, 611 Fed. Appx. 

725 (D.C. Cir. 2015).  Although the court cited Train, Section 108(a)(1)(C) was not at issue in 
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Zook and so the court never examined the holding in Train nor applied it as law to the facts of 

the case.  See id. 

Although Train does not provide as persuasive authority for this issue as a case from the 

District of Columbia Circuit would, the District Court applied the reasoning in Train to the facts 

of this case because of the similarities between the two.  545 F.2d 320.  In Train, the petitioner 

brought a claim under Section 304(a)(2) to compel the administrator to add lead to the list of 

criteria pollutants under Section 108.  Id. at 322.  The court found that the administrator was 

obligated to list lead as a criteria pollutant and held that the language of Section 108(a)(1)(C), 

under the older 1970 Amendments, created a non-discretionary duty. Id. at 328.  

The Train court found that only Section 108(a)(1)(C) created a non-discretionary duty, 

while the Sections 108(a)(1)(A)-(B) were discretionary. Id.  That the court applied a different 

weight to this section than the previous two is all the more surprising given that the court 

acknowledged that the “literal language of § 108(a)(1)(C) is somewhat ambiguous.” See id. at 

327. The text of Section 108(a)(1)(C) merely states “for which air quality criteria had not been 

issued before December 31, 1970, but for which he plans to issue air quality criteria under this 

section.” Id. at 322. 

Instead, this court should examine whether there is a non-discretionary duty under 

Section 108(a)(1)(C) based on the language of the statute and guidance from the District of 

Columbia Circuit, which was specifically assigned the role by Congress to resolve challenges to 

nationally applicable regulations.   

“A citizen suit must point to a non-discretionary duty that is ‘readily-ascertainable’ and 

not ‘only [ ] the product of a set of inferences based on the overall statutory scheme.’” Our 

Children's Earth Found. v. EPA, 527 F.3d 842, 851 (9th Cir. 2008) (quoting Thomas, 828 F.2d at 
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791).  The court in Our Children’s Earth determined that the Chevron analysis was not necessary 

because the issue was not one of deference but, rather, whether, objectively, the statute creates a 

mandatory duty.  See id. at 851.  The court reasoned that because Section 106(a) did not 

objectively impose a mandatory duty, there could not be a non-discretionary duty and the court 

affirmed the decision to dismiss the plaintiffs’ claim.  Id. at 852. 

The Train court should have limited its analysis to looking only for a “readily-

ascertainable” non-discretionary duty. See id. at 851.  Instead, the court stretched Section 

108(a)(1)(C) to encompass not only more than the ambiguous language of the text contained, but 

also more than the intent that can be discerned from legislative history. 

First and foremost, a “specific, unequivocal command from the text of the statute” 

suffices to determine whether there is a non-discretionary duty. See WildEarth Guardians v. 

McCarthy, 772 F.3d 1179, 1182 (9th Cir. 2014). But, in a case such as this one with ambiguous 

language, legislative history may confirm that the statute only imparts a discretionary duty. In 

Train, the court noted that Senate Reports on Section 108 stated that the Administrator “can add 

to the list periodically” and that the Administrator “could list those agents in the Federal 

Register.” 525 F.2d at 326 (emphasis added). The language from these reports leans against the 

Train court’s holding that the language of the statute and indicates that Section 108 defines only 

discretionary duties.   

Lastly, the Train court stretched Section 108(a)(1)(C) to create a non-discretionary duty 

because the court felt that this was the only way to interpret the statute as a whole so as to 

prevent the Administrator from neglecting to list air pollutants that EPA found to endanger the 

public health. 545 F.2d at 327. However, this is a responsibility at the discretion of the 
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Administrator by the statute’s own language. While Section 304 does provide a mechanism for 

citizen suits against this federal agency, it is strictly limited to non-discretionary duties. 

 

V. A TEN-YEAR PERIOD TO TAKE FINAL ACTION ON A SIGNIFICANT 

AGENCY RESPONSIBILITY DID NOT CONSTITUTE AN UNREASONABLE 

DELAY. 

A. Since EPA did not have a non-discretionary duty to list GHGs, there can be 

no unreasonable delay claim.   

 There is no valid claim for unreasonable delay because there is no non-discretionary duty 

at issue here.  An unreasonable delay claim requires “an unequivocal statutory duty to act.” 

Thomas, 828 F.2d at 793.   

 This court cannot grant relief on CHAWN’s unreasonable delay claim because there is no 

clearly established duty to act in Section 108.  Moreover, without this clearly established duty 

“timing questions need not be reached.” Zook, 52 F. Supp. 3d at 73, aff'd sub nom. Zook v. EPA, 

611 Fed. Appx. 725. 

 As discussed above, there is no non-discretionary duty for EPA to list GHGs as a criteria 

pollutant and thus there is no valid unreasonable delay claim without this essential element.   

B. Even if the element of a non-discretionary duty were present here, there is 

still no basis for the unreasonable delay claim because a ten year period is 

reasonable given the significance of the action, the complexity of this 

regulation, and the resources available to EPA on this matter. 

Even if this court were to find that listing GHG as criteria pollutants constitutes a non-

discretionary duty (which we argue it does not), the ten years EPA has spent reducing GHGs 

emissions through other regulations is not an unreasonable delay.  The court’s intervention is 

unwarranted because the unprecedented nature of the action here can reasonably require more 
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than ten years to implement because of the significance of the action, the complexity of this 

regulation, and the limited resources available to EPA on this matter. 

The District Court correctly identified that “unreasonable delay claims are assessed by 

applying the six factors announced by the District of Columbia Circuit in TRAC.” R. at 11.  The 

six TRAC factors which provide guidance on these claims are:  

“1) the time agencies take to make decisions must be governed by a “rule 

of reason,” ...; (2) where Congress has provided a timetable or other indication of the 

speed with which it expects the agency to proceed in the enabling statute, that statutory 

scheme may supply content for this rule of reason, ...; (3) delays that might be reasonable 

in the sphere of economic regulation are less tolerable when human health and welfare 

are at stake; ...; (4) the court should consider the effect of expediting delayed action on 

agency activities of a higher or competing priority, ...; (5) the court should also take into 

account the nature and extent of the interests prejudiced by delay, ...; and (6) the court 

need not “find any impropriety lurking behind agency lassitude in order to hold that 

agency action is ‘unreasonably delayed.’ ”  

TRAC, 750 F.2d at 80 (citations omitted). 

However, the District Court erred when it said that “delays of over eight to ten years have 

uniformly been held to be unreasonable by courts applying the TRAC factors.  R. at 12.  In fact, 

“[t]here is no per se rule as to how long is too long to wait for agency action.” In re Am. Rivers & 

Idaho Rivers United, 372 F.3d 413, 419 (D.C. Cir. 2004). 

The District Court was appropriately “mindful of the role Congress assigned to the D.C. 

Circuit in resolving challenges to regulations of national import,” but neglected to note several 

cases in which the D.C. Circuit did not find unreasonable delays that covered periods of seven to 

ten years.  See e.g., Her Majesty the Queen of Right of Ontario v. EPA, 912 F.2d 1525 (D.C. Cir. 

1990) (a nine-year delay was not unreasonable given the “complexity of the factors facing the 

agency”); In re United Steelworkers of Am., 783 F.2d 1117 (D.C. Cir. 1986) (a seven-year delay 

could be reasonable even with serious health risks at stake); Harvey Radio Labs., Inc. v. United 
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States, 289 F.2d 458 (D.C. Cir. 1961) (a ten-year delay was not so egregious to require 

mandamus). 

“Resolution of a claim of unreasonable delay is ordinarily a complicated and nuanced 

task requiring consideration of the particular facts and circumstances before the court.” Mashpee 

Wampanoag Tribal Council, Inc. v. Norton, 336 F.3d 1094, 1100 (D.C. Cir. 2003). Accordingly, 

the issue of unreasonable delay “cannot be decided in the abstract, by reference to some number 

of months or years beyond which agency inaction is presumed to be unlawful, but will depend in 

large part ... upon the complexity of the task at hand, the significance (and permanence) of the 

outcome, and the resources available to the agency.” Id. at 1102.   

Applying the most important of the TRAC factors first, the time EPA is taking to list 

GHGs as a criteria pollutant is governed by “rule of reason” because of the significance and 

complexity of this regulation.  See In re A Cmty. Voice, 878 F.3d 779, 786 (9th Cir. 2017) (“The 

most important is the first factor, the ‘rule of reason,’ though it, like the others, is not itself 

determinative.”).   

Unlike the cases cited by the lower court, the delay here is reasonable here because the 

action involves unprecedented scale and scope of agency coordination.  The lower court’s 

reliance on In re Core Communications, In re Pesticide Action Network, and In re A Community 

Voice, is misplaced because none of these cases involve an issue as significant and complex as 

listing a new criteria pollutant to address the global climate crisis.  R. at 13; see In re Core 

Commc’ns, Inc., 531 F.3d 849 (D.C. Cir. 2008); In re Pesticide Action Network N. Am., 798 F.3d 

809 (9th Cir. 2015); and In re A Cmty. Voice, 878 F.3d 779 (9th Cir. 2017). 

For example, the District of Columbia Circuit could arguably find that an agency’s seven 

year delay is unreasonable when the matter at hand involves simply responding to a court’s 
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mandate for a legal explanation for an action already taken.  In re Core Communications, Inc., 

531 F.3d at 856.  Likewise, the Ninth Circuit tipped the rule of reason against EPA primarily 

because EPA had delayed on a concrete timeline set before the court two years prior.  In re 

Pesticide Action Network, 798 F.3d at 814.  However, in that prior decision, the court had found 

the complexity of listing a single pesticide warranted a six year delay.  Id. (citing In re Pesticide 

Action Network, 532 Fed. Appx. 649, 651 (9th Cir. 2013)). 

Here, regulation of GHGs as criteria pollutants is more complex and significant than 

listing a single pesticide or simply responding to a court mandate.  Listing GHGs “requires 

resolution of thorny policy and scientific issues.” R. at 12.  The actions at issue in the prior 

decisions on unreasonable delay claims relied on by the District Court pale in comparison to the 

matter at issue here.   

This case is most similar to that of Her Majesty the Queen in Right of Ontario v. U.S. 

E.P.A.  See 912 F.2d 1525.  The petitioners in Ontario raised an unreasonable delay challenge 

against EPA in taking final action with regards to an endangerment finding.  Id. at 1528.  Despite 

a nine year delay since the Administrator had concluded that the pollutants at issue endangered 

the public health and welfare, the court reasoned that EPA reasonably needed to address the 

"undisputed technical and scientific uncertainties." Id. at 1534.  The court appropriately weighed 

"the unusual complexity of the factors facing the agency in determining the effects of acid rain 

and in tracing the pollutants from the point of deposition back to their sources" to find this nine 

year delay reasonable.  Id. 

Here, EPA is similarly faced with highly complex and significant technical, scientific, 

and political issues.  R. at 9.  The complexity of the issues is best exemplified with the fact that 

by listing GHGs as a criteria pollutant, EPA would then be required to determine safe GHG 
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concentration levels in the atmosphere.  Id.  First, setting GHG concentration levels is a uniquely 

difficult challenge because GHGs include six different pollutants.  Secondly, GHG 

concentrations are “relatively constant around the globe.” Id.  Like Ontario, in which a foreign 

state stated that the actions of an United States agency affected their air quality, regulating GHGs 

will implicate complex international consequences.  See Ontario, 912 F.2d 1525.  Lastly, by 

setting GHG concentration levels, all States would subsequently be required to meet these 

standards within ten years or lose federal highway funding, even though it is “beyond the power 

of any one State, or even the United States” to reduce GHG concentration levels.  R. at 9.  This is 

an extreme regulatory burden that would fly in the face of the Executive Order mandating EPA 

to reduce burdens in the economic sphere.  R. at 12.  Therefore, this court should reach the same 

conclusion that the Ontario court reached and find that a delay over nine years can be reasonable 

when faced with such unusually complex factors.  See Ontario, 912 F.2d at 1534. 

The final five TRAC factors do not shift the balance of reasonableness against EPA 

either.  As to the second factor, Congress did not give EPA a timeline that would define the rule 

of reason beyond reviewing and revising the NAAQS program from “time to time.”  

The third, fourth, and fifth TRAC factors carry less weight than the first factor and may be 

reviewed together.  Although agency inaction is viewed less favorably when “public health and 

welfare are at stake,” all of EPA’s actions are for the benefit of health and welfare.  Whenever 

EPA prioritizes one agency initiative over another, it will likely be another interest where the 

public health and welfare is also at stake.  Further, although EPA has not yet listed GHGs, EPA 

has demonstrated that it takes the harms associated with GHGs seriously and has promulgated 

related regulations over the course of the ten year period despite juggling other public health and 

welfare priorities and a mandate from the Executive branch for the EPA to reduce regulatory 
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burdens on business and economic activity as EPA’s primary goal.  R. at 12.  These regulatory 

efforts do not show a lack of inaction on the part of EPA and these regulations ameliorate any 

interests held by the Plaintiffs that were possibly prejudiced while the EPA has deferred from 

listing GHGs.   

Finally, there is no need to consider the last TRAC factor because there is no evidence of 

impropriety in the record.  See R. at 13. 

  The result on this balancing test does not equate with an unreasonable delay.  This court 

should not intervene here when the result of applying the TRAC factors to the specific 

circumstances of this case does not equate with one of those “rare instances” in which an agency 

delay is egregious.  See In re Pesticide Action Network N. Am., Nat. Res. Def. Council, Inc., 798 

F.3d 809, 813 (9th Cir. 2015). 

 

CONCLUSION 

Upon the foregoing, EPA requests that this court consider transferring this case to the 

more appropriate venue in the District of Columbia Circuit. 

Should the court decline this request, EPA then requests that this court reverse the 

District Court’s finding that EPA has an non-discretionary duty to designate GHGs a criteria 

pollutant and reverse the finding that EPA unreasonably delayed designating GHGs a criteria 

pollutant.  The court should only affirm the District Court’s holdings that the Endangerment 

Finding is valid with respect to an endangerment to public welfare and invalid with respect to an 

endangerment to public health.   


