
  

 

 Team No. 9 
 

 
IN THE UNITED STATES COURT OF APPEALS 

FOR THE TWELFTH CIRCUIT 
 

 
 

Docket No. 18-000123 
 

 
 

ORGANIZATION OF DISAPPEARING ISLAND NATIONS, APA MANA, AND NOAH 
FLOOD 

 
Appellants, 

  
- v. -  

  
HEXONGLOBAL CORPORATION 

 
Appellee, 

 
and  

 
THE UNITED STATES OF AMERICA 

 
Appellee. 

  
 

 
On Appeal from the United States District Court for the District of New Union Island 

Case No. 66-CV-2018 
  

 
 

BRIEF OF HEXONGLOBAL CORPORATION 
Appellee 

 
 
 

Oral Argument Requested 
 
 

 
 
 



 
 

i 

TABLE OF CONTENTS 
	
TABLE OF AUTHORITIES................................................................................................... iv 
 
STATEMENT OF JURISDICTION ........................................................................................ 1 
 
STANDARD OF REVIEW ...................................................................................................... 1 
 
STATEMENT OF ISSUES ...................................................................................................... 1 
 
STATEMENT OF THE CASE ................................................................................................ 2 

 
I. Facts ............................................................................................................................ 2 
 
II. Procedural History ..................................................................................................... 3 

 
SUMMARY OF THE ARGUMENT ....................................................................................... 3 
 
ARGUMENT ............................................................................................................................ 5 
 
I. THIS COURT LACKS JURISDICTION TO HEAR MANA’S ATS CLAIM. .............. 5 

 
A. The Trail Smelter Principle Is Not Sufficiently Universal, Obligatory, and Specific to 

Support ATS Jurisdiction. ............................................................................................ 6 
 
1. The Trail Smelter Principle Is Not Sufficiently Universal and Obligatory Because It Is 

Not a Jus Cogens Norm................................................................................................... 7 
 
2. Even If The Trail Smelter Principle Is Universal and Obligatory, It Is Not Sufficiently 

Specific. .......................................................................................................................... 8 
 
B.     The ATS Precludes Corporate Liability. ................................................................... 10 

 
1.   International Law Governs What Types of Defendants May Be Held Liable Under the    
      ATS for Violations of Customary International Law, and No Norm of International Law  
      Recognizes Corporate Liability. ................................................................................... 10 

 
a. International Law Governs Scope of Liability. ........................................................ 10 
 
b. No Norm of International Law Recognizes Corporate Liability for Violations of 

International Law.................................................................................................... 11 
 
2.   Even If Domestic Law Governs Scope of Liability, Congress Expressed Its Intent to  
      Preclude Corporate Liability Through the TVPA. ........................................................ 13 

 



 
 

ii 

II. IF THIS COURT FINDS JURISDICTION UNDER THE ATS, THEN 
INTERPRETING AND APPLYING THE TRAIL SMELTER PRINCIPLE DOES 
NOT POSE A NON-JUSTICIABLE POLITICAL QUESTION. .................................. 14 

 
A. If This Court Finds the Trail Smelter Principle To Be Customary International Law, 

Then the First Three Baker Factors Are Not Implicated by Mana’s Claim. ............ 15 
 
B. Interpreting and Applying the Trail Smelter Principle Would Not Imply Disrespect 

to the Political Branches Nor Challenge Their Prior Decisions. ............................... 16 
 
III. IF THE TRAIL SMELTER PRINCIPLE IS CUSTOMARY INTERNATIONAL LAW, 

IT DOES NOT IMPOSE OBLIGATIONS ON NON-STATE ACTORS. ..................... 18 
 
A.     International Legal Norms in the Trail Smelter Context Impose Obligations Only    
         on State Actors. ........................................................................................................... 18 
 
B.     Domestic Law Norms Would Also Preclude Private Liability in the Trail Smelter    
         Context. ....................................................................................................................... 21 

 
IV. EVEN IF THE TRAIL SMELTER PRINCIPLE COULD SUPPORT AN ATS CAUSE 

OF ACTION, THE CLEAN AIR ACT DISPLACES ANY FEDERAL COMMON 
LAW THAT WOULD OTHERWISE GOVERN AIR POLLUTION. ......................... 22 

 
V. FLOOD’S PUBLIC TRUST CLAIM UNDER THE DUE PROCESS CLAUSE DOES 

NOT POSE A NON-JUSTICIABLE POLITICAL QUESTION. .................................. 23 
 
A. The First Baker Factor Is Not Implicated Because the Constitution Does Not 

Delegate Climate Change Policy to a Specific Branch of Government. .................... 23 
 
B. The Second and Third Baker Factors Are Not at Issue Because This Court Has 

Applicable Standards and Guidelines from Other Substantive Due Process and 
Public Trust Cases....................................................................................................... 24 

 
C. The Fourth Through Sixth Baker Factors Are Not Implicated Because Courts Are 

Empowered to Review Constitutional Claims. ........................................................... 25 
 
VI. FLOOD LACKS A VALID CAUSE OF ACTION BASED ON THE UNITED 

STATES’ FAILURE TO PROTECT THE GLOBAL CLIMATE SYSTEM. .............. 27 
 
A.     The PTD Does Not Establish a Substantive Due Process Right. ............................... 28 

 
1. The PTD Only Imposes State Obligations Applicable to Water Resources. ................. 28 
 
2.  Even If the United States Has Public Trust Obligations, a Fundamental Right Derived  
  from Such Obligations Has Insufficient Historical Recognition to Support a  
  Fundamental Interest Protected by Substantive Due Process. ...................................... 30 



 
 

iii 

        3. A Federal Public Trust Obligation Would Be a Creature of Federal Common Law  
       Displaced by Environmental Statutes. ......................................................................... 32 

 
B.     There Is No Substantive Due Process Right to Government Protection. .................. 32 

 
1. The “Special Relationship” Exception to DeShaney Is Inapplicable. ........................... 34 
 
2. The Ninth Circuit’s “Danger Creation” Exception to DeShaney Is Inapplicable. ......... 34 

 
CONCLUSION ....................................................................................................................... 35 

 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
 

iv 

TABLE OF AUTHORITIES 
 

Constitutional Provisions 
 
U.S. Const. amend. V ............................................................................................................... 27 

 
United States Code & Public Laws 

 
28 U.S.C. § 1291 (2012) ............................................................................................................. 1 
 
28 U.S.C. § 1331 (2012) ............................................................................................................. 1 
 
28 U.S.C. § 1350 (2012) ..................................................................................................... 1, 3, 5 
 
42 U.S.C. § 7401 (2012) ........................................................................................................... 23 
 
Torture Victims Protection Act of 1991, Pub. L. No. 102-256, 106 Stat. 73 (1991) ................... 13 

 
United States Supreme Court Cases 

 
American Elec. Power Co., Inc. v. Connecticut,  
 564 U.S. 410 (2011) ...................................................................................................22, 23, 32 
 
Baker v. Carr,  
 369 U.S. 186 (1962) ............................................................................................. 14, 15, 23, 24 
 
Blue Chip Stamps v. Manor Drug Stores,  
 421 U.S. 723 (1975) ........................................................................................................ 13, 14 
 
City of Milwaukee v. Illinois and Michigan,  
 451 U.S. 304 (1981) ........................................................................................................ 22, 32 
 
Collins v. City of Harker Heights,  
 503 U.S. 115 (1992) .............................................................................................................. 25 
 
Corr. Serv’s Corp. v. Malesko,  
 534 U.S. 61 (2001) ................................................................................................................ 18 
 
DeShaney v. Winnebago Cty. Dep’t of Soc. Serv's,  
 489 U.S. 189 (1989) ....................................................................................................... passim 



 
 

v 

Erie R.R. Co. v. Tompkins,  
 304 U.S. 64 (1938) ................................................................................................................ 22 
 
Griswold v. Connecticut,  
 381 U.S. 479 (1965) .............................................................................................................. 27 
 
Illinois Cent. R.R. Co. v. Illinois,  
 146 U.S. 387 (1892) ........................................................................................................ 28, 29 
 
INS v. Chadha,  
 462 U.S. 919 (1983) .............................................................................................................. 25 
 
Japan Whaling Ass’n v. Am. Cetacean Soc'y,  
 478 U.S. 221 (1986) ...................................................................................................15, 16, 24 
 
Jesner v. Arab Bank, PLC,  
 138 S. Ct. 1386 (2018) ...................................................................................................... 5, 21 
 
Marbury v. Madison,  
 5 U.S. 137 (1803) .................................................................................................................. 16 
 
Martin v. Waddell’s Lessee,  
 41 U.S. 367 (1842) ................................................................................................................ 28 
 
Moore v. City of E. Cleveland,  
 431 U.S. 494 (1977) ........................................................................................................ 27, 30 
 
Obergefell v. Hodges,  
 135 S. Ct. 2584 (2015) .......................................................................................................... 30 
 
Oetjen v. Cent. Leather Co.,  
 246 U.S. 297 (1918) .............................................................................................................. 15 
 
Palko v. Connecticut,  
 302 U.S. 319 (1937) .............................................................................................................. 30 
 
Parratt v. Taylor,  
 451 U.S. 527 (1981) .............................................................................................................. 33 
 
 



 
 

vi 

Planned Parenthood of Se. Pennsylvania v. Casey,  
 505 U.S. 833 (1992) .............................................................................................................. 30 
 
PPL Montana, LLC v. Montana,  
 565 U.S. 576 (2012) .............................................................................................................. 29 
 
Reno v. Flores,  
 507 U.S. 292 (1993) .............................................................................................................. 31 
 
Sosa v. Alvarez-Machain,  
 542 U.S. 692 (2004) ....................................................................................................... passim 
 
The Paquete Habana,  
 175 U.S. 677 (1900) ...................................................................................................12, 16, 18 
 
Washington v. Glucksberg,  
 521 U.S. 702 (1997) ............................................................................................. 25, 30, 31, 32 

 
United States Courts of Appeals Cases 

 
Alec L. ex rel. Loorz v. McCarthy,  
 561 F. App’x 7 (D.C. Cir. 2014) ...................................................................................... 30, 31 
 
Ali Shafi v. Palestinian Auth.,  
 642 F.3d 1088 (D.C. Cir. 2011) ............................................................................................. 21 
 
Alperin v. Vatican Bank,  
 410 F.3d 532 (9th Cir. 2005) ........................................................................................... 15, 24 
 
Beanal v. Freeport-McMoran, Inc.,  
 197 F.3d 161 (5th Cir. 1999) ............................................................................................... 5, 9 
 
Cardona v. Chiquita Brands Intern., Inc.,  
 760 F.3d 1185 (11th Cir. 2014) ............................................................................................. 16 
 
Dist. of Columbia v. Air Florida, Inc.,  
 750 F.2d 1077 (D.C. Cir. 1984) ............................................................................................. 32 
 
Flores v. S. Peru Copper Corp.,  
 414 F.3d 233 (2d Cir. 2003) ................................................................................................ 5, 9 



 
 

vii 

Gonzalez-Vera v. Kissinger,  
 449 F.3d 1260 (D.C. Cir. 2006) ............................................................................................. 17 
 
In re Estate of Ferdinand Marcos Human Rights Litig.,  
 25 F.3d 1467 (9th Cir. 1994) ................................................................................................... 7 
 
Kadic v. Karadzic,  
 70 F.3d 232 (2d Cir. 1995) ............................................................................................. passim 
 
Khulumani v. Barclay Nat'l Bank Ltd.,  
 504 F.3d 254 (2d Cir. 2007) .................................................................................................. 11 
 
Kiobel v. Royal Dutch Petroleum Co.,  
 621 F.3d 111 (2d Cir. 2010) .......................................................................................10, 12, 18 
 
L.W. v. Grubbs,  
 974 F.2d 119 (9th Cir. 1992) ................................................................................................. 34 
 
Lombardi v. Whitman,  
 485 F.3d 73 (2d Cir. 2007) .................................................................................................... 33 
 
Penilla v. City of Huntington Park,  
 115 F.3d 707 (9th Cir. 1997) ................................................................................................. 34 
 
Presbyterian Church of Sudan v. Talisman Energy, Inc.,  
 582 F.3d 244 (2d Cir. 2009) .................................................................................................. 11 
 
Schleining v. Thomas,  
 642 F.3d 1242 (9th Cir. 2011) ................................................................................................. 1 
 
Schneider v. Kissinger,  
 412 F.3d 190 (D.C. Cir. 2005) ............................................................................................... 23 
 
United States v. Vongxay,  
 594 F.3d 1111 (9th Cir. 2010) ................................................................................................. 1 
 
Wang v. Masaitis,  
 416 F.3d 992 (9th Cir. 2005). .......................................................................................... 24, 26 
 
 



 
 

viii 

Washington v. Trump,  
 847 F.3d 1151 (9th Cir. 2017) ............................................................................................... 25 
 
Wood v. Ostrander,  
 879 F.2d 583 (9th Cir. 1989) ................................................................................................. 34 
 
Zapata v. Quinn,  
 707 F.2d 691 (2d Cir. 1983) .................................................................................................... 7 

 
United States District Courts Cases 

 
Alec L. v. Jackson,  
 863 F. Supp. 2d 11 (D.D.C. 2012) ......................................................................................... 31 
 
Amlon Metals, Inc. v. FMC Corp.,  
 775 F. Supp. 668 (S.D.N.Y. 1991) ........................................................................................... 9 
 
El-Shifa Pharm. Indus. Co. v. U.S.,  
 607 F.3d 836  (D.D.C. 2010) ................................................................................................. 23 
 
Inst. of Cetacean Research v. Sea Shepherd Conservation Soc'y,  
 860 F. Supp. 2d 1216 (W.D. Wash. 2012) ............................................................................. 15 
 
Juliana v. United States,  
 217 F. Supp. 3d 1224 (D. Or. 2016) ...................................................................................... 31 
 
Native Village of Kivalina v. ExxonMobil Corp.,  
 663 F. Supp. 2d 863 (N.D. Cal. 2009) ................................................................................... 24 

 
International Conventions 

 
Declaration of the United Nations Conference on the Human Environment  
 (Stockholm, June 16, 1972), U.N. Doc A/Conf.48/14/Rev. 1 ................................................. 19 
 
Rio Declaration on Environment and Development  
 (Rio de Janeiro, June 13, 1992), U.N. Doc. A/Conf.151/26 (Vol. 1) ............................ 7, 17, 19 

 
 
 



 
 

ix 

International Opinions 
 
Australia v. France, Judgment,  
 I.C.J. Rep. 1974, 389 (Dec. 20) ............................................................................................. 20 
 
Threat or Use of Nuclear Weapons, Advisory Opinion,  
 I.C.J. Rep. 1996 (July 8) ........................................................................................................ 20 
 
United States v. Canada,  
 3 R.I.A.A. 1907 (1941) ......................................................................................................... 19 

 
Other Authorities 

 
Audiovisual Library of International Law, Judge Christopher Greenwood,  
 UN Office of Legal Affairs, http://legal.un.org/avl/pdf/ls/Greenwood_bio.pdf  
 (last visited Nov. 7, 2018) ..................................................................................................... 12 
 
Bradford Mank, Can Plaintiffs Use Multinational Environmental Treaties as Customary 

International Law to Sue Under the Alien Tort Statute?,  
 2007 Utah L. Rev. 1085 (2007) ............................................................................................... 7 
 
Brief of Amici Curiae on Behalf of Professors of International Law, Federal Jurisdiction, and 

Foreign Relations Law of the United States in Support of Defendant-Appellee,  
 Presbyterian Church of Sudan v. Talisman Energy, Inc., 582 F.3d 244 (2d Cir. 2009) ........... 13 
 
Brief of Amicus Curiae Professor Christopher Greenwood, CMG, QC in Support of Defendant-

Appellee,  
 Presbyterian Church of Sudan v. Talisman Energy, Inc., 582 F.3d 244 (2d Cir. 2009) ........... 12 
 
David Coady et al., How Large Are Global Fossil Fuel Subsidies?,  
 91 World Dev. 11 (2017) ........................................................................................................ 8 
 
International Law Commission, Draft Articles on Prevention of Transboundary Harm from 

Hazardous Activities,  
 YILC (2001) Vol. II, Part 2 ................................................................................................... 20 
 
Erwin Chemerinsky, Substantive Due Process,  
 15 Touro L. Rev. 1501 (1999) ............................................................................................... 27 
 
 



 
 

x 

Henry J. Friendly, In Praise of Erie—And of the New Federal Common Law,  
 39 N.Y.U. L. Rev. 383 (1964) ............................................................................................... 22 
 
John F. Preis, How the Federal Cause of Action Relates to Rights, Remedies, and Jurisdiction,  
 67 Fla. L. Rev. 849 (2016). ..................................................................................................... 1 
 
Restatement (Third) of The Foreign Relations Law of the United States  
 (Am. Law. Inst. 1987) ..................................................................................................... 10, 20 
 
Richard J. Lazarus, Changing Conceptions of Property and Sovereignty in Natural Resources: 

Questioning the Public Trust Doctrine,  
 71 Iowa L. Rev. 631 (1986) ................................................................................................... 28 
 
Sévrine Knuchel, State Immunity and the Promise of Jus Cogens,  
    9 Nw. J. Int’l Hum. Rts. 149 (2011) ........................................................................................ 6 



 
 

1 

STATEMENT OF JURISDICTION 
 

This is an appeal from a judgment of the United States District Court for the District of 

New Union. R. at 1. In holding that Mana lacks a cause of action under the Alien Tort Statute 

(“ATS”), the District Court properly declined to exercise subject matter jurisdiction over Mana’s 

ATS claim.1 28 U.S.C. § 1350 (2012). The District Court properly exercised subject matter 

jurisdiction over Flood’s constitutional claim. 28 U.S.C. § 1331 (2012). The District Court’s 

grant of Defendants’ Motion to Dismiss on August 15, 2018 was a final order as to all claims. R. 

at 15. Accordingly, the United States Court of Appeals for the Twelfth Circuit has proper 

jurisdiction over the constitutional claim, but not over the ATS claim. 28 U.S.C. § 1291 (2012).  

STANDARD OF REVIEW 

This Court reviews the District Court’s decisions regarding the ATS and constitutional 

claims de novo. Schleining v. Thomas, 642 F.3d 1242, 1246 (9th Cir. 2011) (questions of 

statutory construction reviewed de novo); United States v. Vongxay, 594 F.3d 1111, 1114 (9th 

Cir. 2010) (constitutional issues reviewed de novo).  

STATEMENT OF ISSUES 

I. Does a cause of action exist sufficient to sustain ATS jurisdiction over Mana’s ATS 
claim? 
 
A. Is the Trail Smelter Principle a sufficiently specific, universal, and obligatory 

norm of international law to support an ATS cause of action? 
 
B. Does the ATS permit suits against a domestic corporation?  
 

II. If the Trail Smelter Principle provides a cause of action capable of sustaining ATS 
jurisdiction, would interpreting and applying the Trail Smelter Principle pose a non-
justiciable political question?  

                                                
1 Though the absence of a federal cause of action does not generally defeat subject matter 
jurisdiction, a relationship may exist “only in the narrow circumstances where Congress has seen 
fit to link the two concepts together.” John F. Preis, How the Federal Cause of Action Relates to 
Rights, Remedies, and Jurisdiction, 67 Fla. L. Rev. 849, 853 (2016). The language of the ATS 
provides the link by making a violation of international law a prerequisite to jurisdiction. 
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III. If the Trail Smelter Principle provides a cause of action capable of sustaining ATS 

jurisdiction, do international legal norms in the Trail Smelter context impose obligations 
on non-state actors? 
 

IV. Is any potential ATS cause of action based on the Trail Smelter Principle a matter of 
federal common law displaced by the Clean Air Act?  
 

V. Does Flood’s substantive due process claim present a non-justiciable political question? 
 

VI. Does the Public Trust Doctrine (“PTD”) create a right to a stable climate which is 
protected by substantive due process and which is violated by the United States’ failure to 
sufficiently regulate air pollution?  

 
STATEMENT OF THE CASE 

I. Facts 
 

The emission of carbon dioxide, a greenhouse gas, is a result of the normal combustion of 

petroleum-based fuels. R. at 5. However, the emission of these greenhouse gases has led to 

anthropogenic climate change, which has increased global temperatures and caused sea level 

rise, a significant threat to low-lying islands. R. at 4. In response, the United States has recently 

implemented extensive regulations and entered several international agreements designed to 

combat climate change, which have succeeded in reducing U.S. emissions of greenhouse gases. 

R. at 6–7. The Plaintiffs in this case are residents of low-lying islands whose homes, 

communities, and livelihoods have been damaged by the rising seas. R. at 5.   

Plaintiffs Organization of Disappearing Island Nations (“ODIN”) and Apa Mana, a 

citizen of the nation of A’Na Atu, bring suit against HexonGlobal, the sole surviving U.S. oil 

corporation, under the Alien Tort Statute. R. at 8. A’Na Atu is a low-lying island significantly 

threatened by sea level rise due to anthropogenic climate change. R. at 3. The Plaintiffs allege 

that HexonGlobal’s production and sale of petroleum products violates principles of customary 

international law prohibiting transboundary pollution. R. at 8. Additionally, Plaintiffs ODIN and 
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Noah Flood, a citizen of the U.S. Territory and low-lying island New Union Island, allege that 

the United States’ failure to adequately regulate greenhouse gas emissions violates the Plaintiffs’ 

rights to a healthy and stable climate system. R. at 10. The Plaintiffs allege that the PTD 

substantiates a fundamental right protected under substantive due process. 

II. Procedural History  

On August 15, 2018, the United States District Court for the District of New Union 

Island dismissed the Plaintiffs’ Complaint alleging a violation of the law of nations under the 

ATS, 28 U.S.C. § 1350, and a violation of the PTD, as incorporated through the Due Process 

Clause of the Fifth Amendment to the U.S. Constitution, for failure to protect the global climate 

system. R. at 3. The Plaintiffs filed a timely Notice of Appeal in the United States Court of 

Appeal for the Twelfth Circuit. R. at 1. Specifically, the Plaintiffs challenge: (1) the District 

Court’s determination that federal common law derived from the international law of nations 

governing air pollution is displaced by greenhouse gas regulations under the Clean Air Act; and 

(2) the District Court’s refusal to recognize a Due Process and public trust right to governmental 

protection from climate change. R. at 1. 

SUMMARY OF THE ARGUMENT 

This Court lacks jurisdiction to hear Mana’s Alien Tort Statute claim. A cause of action 

derived from international law and incorporated by the courts into federal common law is a 

prerequisite to the exercise of jurisdiction under the ATS, but the Trail Smelter Principle fails to 

supply such a cause of action. First, the Trail Smelter Principle fails to provide an adequate basis 

under Sosa and other ATS precedent: it is not sufficiently specific, universal, and obligatory to 

form a federal common law cause of action. Second, a sufficient cause of action must extend the 

type of liability asserted to the type of defendant sued. Because principles of both international 
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and domestic law reject corporate liability for violations of international law, no ATS cause of 

action exists against a corporate defendant.  

If this Court holds that the Trail Smelter Principle satisfies the first two requirements 

above, it is not prohibited by the political question doctrine from interpreting and applying the 

Trail Smelter Principle since interpreting international law is squarely and historically within the 

purview of the courts. 

If this Court finds a jurisdiction-supporting cause of action against corporate defendants, 

Mana’s claim nonetheless must still fail because both international legal norms related to 

transboundary pollution and domestic legal principles—evidenced by Congress’s enactment of 

the Torture Victim Protection Act of 1991 (“TVPA”)—would only impose obligations under the 

Trail Smelter Principle on state actors. Further, even if this Court finds otherwise, any air 

pollution-related federal common law this Court would create would be displaced by the Clean 

Air Act, and Mana’s claim would still fail. 

Flood’s substantive due process claim, likewise, is not precluded by the political question 

doctrine. This Court may resolve the issue despite the Executive Branch’s regulatory mandates in 

the field because courts have both the obligation to interpret the Constitution and the historical 

authority of judicial review of Executive Branch action. 

Finally, Flood fails to demonstrate that the federal government’s failure to protect the 

global climate system violates any substantive due process right, since the PTD does not impose 

any obligations on the federal government and, even if it did, government inaction cannot violate 

substantive due process rights. 
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ARGUMENT 
 

I. THIS COURT LACKS JURISDICTION TO HEAR MANA’S ATS CLAIM. 
 
The ATS provides, in its entirety, that “[t]he district courts shall have original jurisdiction 

of any civil action by an alien for a tort only, committed in violation of the law of nations or a 

treaty of the United States.” 28 U.S.C. § 1350. The ATS is exclusively jurisdictional, Jesner v. 

Arab Bank, PLC, 138 S. Ct. 1386, 1397 (2018), and it provides jurisdiction only when: “(1) an 

alien sues, (2) for a tort, (3) that was committed in violation of [international law].” Beanal v. 

Freeport-McMoran, Inc., 197 F.3d 161, 164–65 (5th Cir. 1999). Mana’s suit fails to satisfy the 

third element, since there is no violation of international law to support jurisdiction.  

Jurisdiction-supporting international law violations are confined to a highly restricted “set 

of common law actions derived from the law of nations.” Sosa v. Alvarez-Machain, 542 U.S. 

692, 720 (2004). These common law actions are based on violations of a set of international non-

treaty norms2 known as “customary international law,” a term interchangeable with “law of 

nations.” Flores v. S. Peru Copper Corp., 414 F.3d 233, 237 (2d Cir. 2003). To support 

jurisdiction, an international norm must be subject to universal global consensus and must have 

definite content such that courts can clearly and consistently identify conduct that violates it. 

Sosa, 542 U.S. at 732 (holding that jurisdiction-supporting international norms must be “specific, 

universal, and obligatory”).  

The amorphous nature of this mandate has led U.S. courts to cautiously cabin the judicial 

discretion inherent in recognizing a jurisdiction-supporting cause of action. Id. at 725 (“[T]here 

are good reasons for a restrained conception of the discretion a federal court should exercise in 

                                                
2 ATS causes of action may also be based on violations of treaty law (as opposed to customary 
international law), but the present action does not allege the violation of a treaty, so the 
discussion will be limited to customary international law. 
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considering a new cause of action of this kind.”). This principle precludes courts from expanding 

ATS jurisdiction in all but the narrowest sliver of cases asking them to do so. 

         The present action falls outside of that narrow sliver in two ways. First, Mana asks this 

Court to expand ATS jurisdiction by recognizing an entirely unprecedented environmental cause 

of action reliant on an ambiguous international norm which lacks the universality and specificity 

required by Sosa. Second, Mana asks this Court to expand ATS jurisdiction to suits against an 

entirely new class of corporate defendants, yet no specific, universal, and obligatory norm of 

international law recognizes corporate liability. Further, even if this Court looks to domestic law, 

Congressional intent precludes corporate liability under the ATS. Accordingly, Mana’s suit fails 

on both grounds. 

A. The Trail Smelter Principle Is Not Sufficiently Universal, Obligatory, and 
Specific to Support ATS Jurisdiction. 

  
Mana’s first argument—asking this Court to expand ATS jurisdiction to encompass a 

novel and ambiguous environmental cause of action—must fail, since the environmental norm 

Mana relies upon is not sufficiently specific, universal, and obligatory to support a violation of 

international law. In fact, the only types of international norms that are sufficiently universal, 

obligatory, and specific are jus cogens3 norms. And even if some non-jus cogens norms are 

sufficiently universal and obligatory, the Trail Smelter4 Principle—as embodied in various 

                                                
3 Jus cogens norms, also called peremptory norms, are “accepted and recognized by the 
international community of States as a whole as [norms] from which no derogation is permitted.” 
Sévrine Knuchel, State Immunity and the Promise of Jus Cogens, 9 Nw. J. Int’l Hum. Rts. 149, 
153 (2011). Such norms include “the prohibition of the use of force enunciated in the U.N. 
Charter, the prohibition of torture, piracy, and the prohibition of genocide,” as well as the 
prohibition of slavery. Id. 
4 The Trail Smelter Principle, as codified in the Rio Declaration, provides that “States have, in 
accordance with the Charter of the United Nations and the principles of international law, the 
sovereign right to exploit their own resources pursuant to their own environmental and 
developmental policies, and the responsibility to ensure that activities within their jurisdiction or 
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international declarations, R. at 9,—does not provide the type of specific norm that courts could 

consistently apply to identify conduct constituting its violation.  

1. The Trail Smelter Principle Is Not Sufficiently Universal and Obligatory Because 
It Is Not a Jus Cogens Norm. 

  
U.S. cases applying customary international law in the ATS context share a common 

refrain: the requirement of universality and obligation is so stringent that only violations of jus 

cogens norms that shock the conscience—including torture, genocide, war crimes, crimes against 

humanity, genocide, piracy, slavery, and extrajudicial killing—have been found to be sufficiently 

universally recognized to sustain ATS jurisdiction. See, e.g., In re Estate of Ferdinand Marcos 

Human Rights Litig., 25 F.3d 1467, 1473–74 (9th Cir. 1994) (finding liability for torture, 

summary execution, and disappearances on the express basis that norms against such activities 

are jus cogens); Zapata v. Quinn, 707 F.2d 691, 692 (2d Cir. 1983) (finding liability only for 

“shockingly egregious” violations of international law). 

         Courts have consistently discussed norms supporting ATS liability in the context of these 

prohibitions of conduct that all nations agree violates fundamental human rights. The Sosa Court 

discussed the universality prong of the analysis in terms of jus cogens norms when it held that 

new judicially-created ATS causes of action must be limited to norms of universality equal to 

those recognized at the time the ATS was enacted (including the universal and well-defined 

norm against piracy). 542 U.S. at 732 (limiting the ATS’s reach to “a handful of heinous 

actions—each of which violates definable, universal and obligatory norms” (quoting Tel-Oren v. 

                                                
control do not cause damage to the environment of other States or of areas beyond the limits of 
national jurisdiction.” Rio Declaration on Environment and Development (Rio de Janeiro, June 
13, 1992), U.N. Doc. A/Conf.151/26 (Vol. 1) at 3 [hereinafter Rio Declaration]. The Principle is 
widely viewed as a prohibition of certain forms of transboundary pollution. Bradford Mank, Can 
Plaintiffs Use Multinational Environmental Treaties as Customary International Law to Sue 
Under the Alien Tort Statute?, 2007 Utah L. Rev. 1085, 1148 (2007). 
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Libyan Arab Republic, 726 F.2d 774, 781 (D.C. Cir. 1984) (Edwards, J., concurring) (internal 

quotations omitted)). Sosa thus endorsed the jus cogens approach to determining what norms are 

sufficiently universal and obligatory to support ATS causes of action when violated. 

Furthermore, no jurisdiction-supporting violation of international law occurs unless an 

international consensus exists that the defendant’s conduct rises to such a level. Thus, even if this 

Court holds that certain forms of transboundary pollution constitute violations of international 

law, it must decline to hold that this type of transboundary pollution does so. Mana’s radical 

notion—suggesting a universal global consensus that the production and marketing of petroleum 

products is a universally condemned, “shockingly egregious,” “heinous action” comparable to 

torture and genocide—is incoherent. Production of petroleum products, unlike torture, piracy, 

and genocide, is not only universally legal, but even enjoyed subsidies of $4.9 trillion from 

global governments in 2013. David Coady et al., How Large Are Global Fossil Fuel Subsidies?, 

91 World Dev. 11, 11 (2017). No activity that is universally legal and widely subsidized may at 

once be the subject of the strong consensus against it required by the ATS. 

Thus, there is no jurisdiction-supporting violation of international law because there is no 

universal and obligatory jus cogens norm that prohibits the production of petroleum products and 

no plausible theory supporting Mana’s claim otherwise. 

2. Even If The Trail Smelter Principle Is Universal and Obligatory, It Is Not 
Sufficiently Specific. 
 

  Mana’s claim fails likewise on the specificity prong of the Sosa test, even if it satisfies 

the universality and obligation prongs. 542 U.S. at 732. The Trail Smelter Principle does not 

provide a standard by which courts can consistently determine when it has been violated. 

In fact, several U.S. cases have considered and rejected—for lack of specificity—similar 

claims brought on the basis of the same international conventions that Mana invokes. Flores, 414 
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F.3d at 262 (“A declaration . . . customarily is a mere general statement of policy [that] is 

unlikely to give rise to . . . obligation[s] in any strict sense. . . . Accordingly, such declarations 

are not proper evidence of customary international law.” (quotations omitted)); Beanal, 197 F.3d 

at 167 (“[The Rio Declaration] merely . . . state[s] abstract rights and liberties devoid of 

articulable or discernible standards and regulations to identify practices that constitute 

international environmental abuses or torts.”); Amlon Metals, Inc. v. FMC Corp., 775 F. Supp. 

668, 671 (S.D.N.Y. 1991) (“[T]he Stockholm Principles . . . do not set forth any specific 

proscriptions.”). In no case have these general statements been held to be specific enough to 

support ATS jurisdiction. 

         Under Mana’s theory, any U.S. person whose activity contributes to degradation of the 

global commons is a proper defendant in a federal ATS lawsuit. Such a theory could encompass 

controlled burning, agricultural subsidies, and the public provision of transportation 

infrastructure. Each of these activities constitutes “transboundary pollution” under Mana’s 

theory, which could plausibly be stretched to cover all forms of air pollution. This illuminates the 

very purpose behind Sosa’s specificity requirement. Courts can reasonably discern what 

constitutes an act of piracy, torture, or genocide; they cannot reasonably discern what constitutes 

actionable transboundary pollution under the cited declarations. 

         The specter of such contingencies led the Sosa Court to repeatedly admonish courts to 

exercise caution in recognizing new ATS causes of action. 542 U.S. at 727. Sosa also expressly 

instructed courts to consider the practical consequences such a recognition would entail. Id. at 

732–33. If practical consequences ever cautioned against recognition of a new cause of action, 

they do so here. This Court must therefore reject Mana’s theory.  
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B. The ATS Precludes Corporate Liability. 
 

                Mana’s second argument—that corporate conduct may constitute a jurisdiction-

supporting violation of international law—fares no better. First, the international law that defines 

the scope of liability in the ATS context rejects corporate liability for its violation. Second, even 

if this Court holds that domestic principles govern scope of liability, those principles likewise 

reject corporate liability for violations of international law.      

1. International Law Governs What Types of Defendants May Be Held Liable Under 
the ATS for Violations of Customary International Law, and No Norm of 
International Law Recognizes Corporate Liability. 

 
a. International Law Governs Scope of Liability. 

  
As the norms of international law govern the causes of action available to plaintiffs under 

the ATS, those same norms govern the scope of liability for their violation, including what sorts 

of defendants are subject to liability. Sosa, 542 U.S. at 732 n.20 (directing courts to consider 

“whether international law extends the scope of liability for a violation of a given norm to the 

perpetrator being sued”); Id. at 760 (Breyer, J., concurring) (“The [customary international law 

norm supporting an ATS cause of action] must extend liability to the type of perpetrator . . . the 

plaintiff seeks to sue.”); Kiobel v. Royal Dutch Petroleum Co., 621 F.3d 111, 126 (2d Cir. 2010) 

[hereinafter Kiobel I] (“[I]nternational law, and not domestic law, governs the scope of liability 

for violations of customary international law under the ATS.”). This approach is reiterated in the 

legal consensus regarding international personhood, which recognizes that “individuals and 

private juridical entities can have any status, capacity, rights or duties given them by 

international law or agreement.” Restatement (Third) of The Foreign Relations Law of the 

United States (Am. Law. Inst. 1987) (emphasis added). International law thus provides not only 
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the contours of torts under customary international law, but also the contours of liability various 

entities may face for violations of international law. 

ATS cases have a venerable pedigree of applying international law norms to determine 

whether such norms extend liability to certain classes of defendants. In Kadic v. Karadzic, the 

Second Circuit surveyed international law to hold, based on principles of international law 

including the United Nations (“U.N.”) Convention on Genocide, that the ATS encompasses 

claims for genocide against individuals. 70 F.3d 232, 241–42 (2d Cir. 1995). Again, in 

Khulumani v. Barclay Nat’l Bank Ltd., the court applied the same reasoning to hold that, in the 

ATS context, the international standard for aiding and abetting liability supplants a domestic 

presumption against civil aiding and abetting liability. 504 F.3d 254, 282 (2d Cir. 2007) (“Under 

the [ATS], the relevant norm is provided not by domestic statute but by the law of nations, and 

that law extends responsibility for the violations of its norms to aiders and abettors.”). Likewise, 

in Presbyterian Church of Sudan v. Talisman Energy, Inc., the Second Circuit held that the 

international standard for conspirator liability supplanted domestic principles in the ATS context. 

582 F.3d 244, 260 (2d Cir. 2009) (“[P]laintiffs have not established that ‘international law 

[universally] recognize[s] a doctrine of conspiratorial liability.’” (quoting Presbyterian Church 

of Sudan v. Talisman Energy, Inc., 453 F. Supp. 2d 633, 663 (S.D.N.Y. 2006))). 

This Court should decline Mana’s demand to reverse the wealth of precedent embodied 

in these cases. This Court should hold consistently with them that international law governs the 

scope of liability applicable under the ATS. 

b. No Norm of International Law Recognizes Corporate Liability for Violations 
of International Law. 

 
To determine whether international law countenances liability for certain classes of 

defendants, courts consistently look to both the jurisdictional scope of international tribunals and 
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the body of scholarship on international law. Kiobel I, 621 F.3d at 132; The Paquete Habana, 

175 U.S. 677, 700 (1900). Neither source recognizes an international norm of corporate liability. 

First, the international community’s refusal to vest tribunals with the authority to hold 

corporations liable for violations of international law dispels the notion of a “specific, universal, 

and obligatory” international norm recognizing corporate liability. The London Charter—a 

seminal international accord that “reflect[ed] and crystalliz[ed] preexisting customary 

international law”—created the Nuremberg Tribunals and expressly limited their jurisdiction to 

natural persons. Kiobel I, 621 F.3d at 133. Likewise, the Statute of the International Tribunal for 

the Former Yugoslavia expressly rejected corporate liability by confining its jurisdiction to 

natural persons. Id. at 136 (quoting Khulumani, 504 F.3d at 274 (Katzmann, J., concurring)). The 

same is true of the Rome Statute creating the International Criminal Court and the charter 

establishing the International Criminal Tribunal for Rwanda: both were limited by the 

international community to jurisdiction over natural persons. Id. These precedents reflect the 

strong international consensus against corporate liability. 

Second, the existence of a “specific, universal, and obligatory” norm imposing corporate 

liability for violations of customary international law is dispelled by several renowned 

international law scholars’ refutation of such a norm. Judge Sir Christopher Greenwood5 asserts 

that it is “well established” that “[a] corporation . . . cannot incur liability under international 

law.” Brief of Amicus Curiae Professor Christopher Greenwood, CMG, QC in Support of 

Defendant-Appellee, p. 11, Presbyterian Church of Sudan v. Talisman Energy, Inc., 582 F.3d 

244 (2d Cir. 2009). Other law professors have made the same claim in equally unequivocal 

                                                
5 Judge Greenwood is a former Judge of the International Court of Justice and Chair of 
International Law at the London School of Economics. Audiovisual Library of International 
Law, Judge Christopher Greenwood, UN Office of Legal Affairs, http://legal.un.org/avl/pdf/ls/ 
Greenwood_bio.pdf (last visited Nov. 7, 2018). 
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terms: “the liability of private corporations is hardly a well-established rule of customary 

international law and is, at most, the subject of theoretical discussion and speculation in the 

academic and commentator literature.” Brief of Amici Curiae on Behalf of Professors of 

International Law, Federal Jurisdiction, and Foreign Relations Law of the United States in 

Support of Defendant-Appellee, p. 15, Presbyterian Church of Sudan v. Talisman Energy, Inc., 

582 F.3d 244 (2d Cir. 2009). Thus, even if some support can be found for corporate liability in 

other contexts, the fact that scholars are divided on the issue precludes this Court from holding 

that such a norm is, in any sense, sufficiently “universal” to expand the scope of ATS liability. 

2.   Even If Domestic Law Governs Scope of Liability, Congress Expressed Its Intent 
to Preclude Corporate Liability Through the TVPA. 

  
When federal courts are asked to fashion or recognize implied statutory causes of action, 

they must look to comparable statutory causes of action for guidance to infer Congressional 

intent, including Congress’s intent to include or exclude certain classes of plaintiffs or 

defendants. Blue Chip Stamps v. Manor Drug Stores, 421 U.S. 723, 736 (1975). Congress has 

enacted one express statutory cause of action under the ATS through the TVPA, which limits 

liability exclusively to “individual[s].” Pub. L. No. 102-256, § 2, 106 Stat. 73, 73 (1991). Thus, 

even if domestic law governs the scope of liability question, Congress’s enactment of the TVPA 

shows that Congress intends to exclude corporate liability under the ATS.  

As the Supreme Court has stated, “[i]t would . . . be anomalous to impute to Congress an 

intention to expand the plaintiff class for a judicially implied cause of action beyond the bounds 

it delineated for comparable express causes of action.” Blue Chip Stamps, 421 U.S. at 736. In 

Blue Chip Stamps, the Supreme Court held that a provision of a statute analogous to the TVPA 

governed the scope of liability under other sections of that statute. Id. at 730–31. The Court faced 

the issue of whether a statute prohibiting deceptive marketing practices “in connection with the 
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purchase or sale of any security” could support a cause of action for plaintiffs who had not 

actually purchased or sold any securities. Id. In holding that only actual purchasers or sellers 

could be plaintiffs under the cause of action generated by the statute, the Court invoked other 

express causes of action within the same section of the statute that limited the plaintiff class to 

actual purchasers or sellers. Id. at 735–36 (“The principal express . . . private civil remedies . . . 

created by Congress . . . for violations of various provisions of [the same Act] are by their terms 

expressly limited to purchasers or sellers of securities.”). 

This near perfect analogue to the current case demonstrates that the TVPA’s exclusion of 

corporate liability shows Congress’s intent to exclude corporate liability under the ATS 

generally: the principal express civil remedy (the TVPA) created by Congress for violation of the 

ATS is expressly limited to individuals. Thus, this Court must hold that even domestic principles 

do not countenance ATS suits against corporations. 

II. IF THIS COURT FINDS JURISDICTION UNDER THE ATS, THEN 
INTERPRETING AND APPLYING THE TRAIL SMELTER PRINCIPLE DOES 
NOT POSE A NON-JUSTICIABLE POLITICAL QUESTION. 

 
This Court should only reach the political question issue if the case is not foreclosed on 

jurisdictional grounds. Baker v. Carr, 369 U.S. 186, 199 (1962). Accordingly, this inquiry is only 

relevant if this Court finds jurisdiction under the ATS. A case poses a non-justiciable political 

question only if one of the following factors is “inextricable” from the case: 

[1] a textually demonstrable constitutional commitment of the issue to a 
coordinate political department; or [2] a lack of judicially discoverable and 
manageable standards for resolving it; or [3] the impossibility of deciding without 
an initial policy determination of a kind clearly for nonjudicial discretion; or [4] 
the impossibility of a court’s undertaking independent resolution without 
expressing lack of the respect due coordinate branches of the government; or [5] 
an unusual need for unquestioning adherence to a political decision already made; 
or [6] the potentiality of embarrassment from multifarious pronouncements by 
various departments on one question. 
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Id. at 217. A decision to render a claim non-justiciable should not be made lightly, as federal 

courts have an obligation to decide cases and controversies before them. Alperin v. Vatican 

Bank, 410 F.3d 532, 539 (9th Cir. 2005). While courts are instructed to not judge the political 

branches’ propriety in exercising foreign powers, Oetjen v. Cent. Leather Co., 246 U.S. 297, 302 

(1918), “it is an error to suppose that every case or controversy which touches foreign relations 

lies beyond judicial cognizance.” Baker, 369 U.S. at 211. Moreover, courts “cannot shirk [their] 

responsibilit[ies] merely because [their] decision[s] may have significant political overtones.” 

Japan Whaling Ass’n v. Am. Cetacean Soc’y, 478 U.S. 221, 230 (1986). 

The first three Baker factors are necessarily not at issue if this Court finds that the Trail 

Smelter Principle is customary international law. See Kadic, 70 F.3d at 249. The final three 

factors would similarly not be implicated because interpreting and applying international law 

would not express disrespect to, nor undermine decisions of, the political branches. Id.  

A. If This Court Finds the Trail Smelter Principle To Be Customary International 
Law, Then the First Three Baker Factors Are Not Implicated by Mana’s Claim.  

 
Courts have noted that customary international law necessarily does not implicate the 

first three Baker factors. Id. (“[U]niversally recognized norms of international law provide 

judicially discoverable and manageable standards . . . which obviate[] the need to make initial 

policy decisions . . . [and] undermine[] the claim that such suits relate to matters . . . 

constitutionally committed to another branch.”) (emphasis added); Inst. of Cetacean Research v. 

Sea Shepherd Conservation Soc’y, 860 F. Supp. 2d 1216, 1241 (W.D. Wash. 2012) (reversed on 

other grounds) (“The judicial standards . . . in ATS cases ameliorate [the] possibility [of finding 

a political question], because a court can only apply international law norms that are specific, 

universal, and obligatory.”). Thus, if this Court finds that the Trail Smelter Principle is 

customary international law, then it should proceed to the last three Baker factors. 
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Any argument that foreign policy concerns implicate the first and third Baker factors 

(constitutional commitment and need for an initial policy determination) is not relevant at this 

stage of this Court’s inquiry. As the Eleventh Circuit has noted, the principle relating to “‘the 

propriety of what [the political branches] do in the exercise of political power’” is “most 

germane to the question of whether we should create a cause of action within the ATS against the 

caution of Sosa.” Cardona v. Chiquita Brands Int’l, Inc., 760 F.3d 1185, 1191 (11th Cir. 2014) 

(quoting Oetjen, 246 U.S. at 302) (emphasis added). Thus, if this Court finds that the Trail 

Smelter Principle sustains ATS jurisdiction, then the first three Baker factors are not inextricable. 

B. Interpreting and Applying the Trail Smelter Principle Would Not Imply 
Disrespect to the Political Branches Nor Challenge Their Prior Decisions. 
 

The last three Baker factors collectively address whether this Court’s adjudication of a 

claim would imply a lack of respect to the political branches by challenging their prior decisions 

in a way that interferes with their interests. Kadic, 70 F.3d at 249. Interpreting and applying the 

Trail Smelter Principle, if it is held to be customary international law, would not pose these 

problems. First, interpreting the law is “emphatically the province and duty of the judicial 

department,” Marbury v. Madison, 5 U.S. 137, 177 (1803), and this mandate extends to 

international law. Japan Whaling, 478 U.S. at 230 (“[T]he courts have the authority to construe 

treaties and executive agreements . . . [by] determin[ing] the nature and scope of the duty 

imposed . . . and applying them to the facts presented below.”); Paquete Habana, 175 U.S. at 

700 (“International law is part of our law, and must be ascertained and administered by the 

courts.”).  

Interpreting the Trail Smelter Principle would not imply any disrespect to the political 

branches because interpreting international law is the express mandate of the judiciary. Just as in 

Paquete Habana and Japan Whaling, this Court is being asked to determine the nature and scope 
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of any duties imposed by a principle of international law—if it finds that the Principle imposes 

any obligations at all. While Japan Whaling concerned a treaty, this distinction is irrelevant if 

this Court finds the Trail Smelter Principle to be equally specific, universal, and obligatory under 

Sosa. Because this interpretive duty has been a judicial responsibility since Marbury, interpreting 

and applying the Trail Smelter Principle would not imply any disrespect to other branches. 

Indeed, doing so would be incumbent on the courts so that all actors—public and private—know 

what obligations the Principle imposes. 

Furthermore, unlike other ATS suits that have presented political questions, judicial 

construction and application of the Trail Smelter Principle would not challenge foreign policy 

decisions made by the political branches. See Gonzalez-Vera v. Kissinger, 449 F.3d 1260, 1263–

64 (D.C. Cir. 2006) (finding an ATS suit alleging kidnapping and torture by a foreign 

government in concert with the U.S. was non-justiciable because it “challenged foreign policy 

decisions . . . within the province of the political branches”). Unlike Kissinger, Mana’s claim 

does not challenge foreign policy decisions; instead, it challenges the impacts of air pollution—

emitted by a private organization—permissible under domestic law. R. at 5–6. Indeed, Principle 

2 of the Rio Declaration expressly balances the Trail Smelter Principle against states’ “right[s] to 

exploit their own resources pursuant to their own environmental and developmental policies,” 

Rio Declaration at 3 (emphasis added), emphasizing the domestic nature of the policies at issue. 

Thus, adjudicating the ATS claim would not interfere with the political branches’ interests 

because doing so would not undermine their foreign policy decisions. 

For the above reasons, Mana’s claim does not implicate the final three Baker factors if 

the Trail Smelter Principle is customary international law. Accordingly, because none of the six 



 
 

18 

Baker factors would be inextricable from this case if this Court finds jurisdiction under the ATS, 

Mana’s claim would not pose a non-justiciable political question. 

III. IF THE TRAIL SMELTER PRINCIPLE IS CUSTOMARY INTERNATIONAL 
LAW, IT DOES NOT IMPOSE OBLIGATIONS ON NON-STATE ACTORS. 

 
If this Court determines that the Trail Smelter Principle is customary international law, it 

must interpret the Principle by inquiring whether international legal norms extend liability to 

non-state actors. Sosa, 542 U.S. at 732 n.20. While Section I(B) demonstrated that general norms 

of international law preclude corporate liability under the ATS, see discussion supra Section 

I(B)(1)(a), the inquiry here is narrower—whether international legal norms specifically relating 

to the Trail Smelter Principle impose obligations on non-state actors. Because international 

norms have only extended such obligations to state actors—in the few instances where the 

Principle has been invoked—this Court should affirm the District Court’s dismissal. 

      As argued above, any argument that scope of liability is governed by domestic law 

ignores precedent and misinterprets Sosa. See discussion supra Section I(B)(1)(a). However, 

even if this Court looks to domestic principles, it will find that Congressional intent, evidenced 

by the TVPA, militates against extending liability to private actors. See supra Section I(B)(2); 

see also Corr. Serv’s Corp. v. Malesko, 534 U.S. 61, 67–68 (2001). 

A.  International Legal Norms in the Trail Smelter Context Impose Obligations Only 
on State Actors.  

 
As shown above, international legal norms are evidenced by the conduct of international 

tribunals, Kiobel I, 621 F.3d at 132, and scholarly commentary, Paquete Habana, 175 U.S. at 

700. See supra Section I(B)(1)(b). Further, because courts look to these sources as evidence of 

“the customs and usage of civilized nations,” id., the various articulations of the Trail Smelter 
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Principle are also instructive. Because these sources show that the Principle only implicates state 

actors, this Court should affirm the District Court’s dismissal of Mana’s claim. 

The Principle’s state-centric focus emerged from the 1941 Trail Smelter arbitration itself: 

“no state has the right to . . . permit the use of territory in such a manner as to cause injury . . . to 

the territory of another.” United States v. Canada, 3 R.I.A.A. 1907, 1965 (1941) (emphasis 

added). This focus on state action persisted in the Stockholm and Rio Declarations’ language. 

Declaration of the United Nations Conference on the Human Environment (Stockholm, June 16, 

1972), U.N. Doc A/Conf.48/14/Rev. 1 at 5 [hereinafter Stockholm Declaration] (“States have . . . 

the responsibility to ensure that activities within their jurisdiction or control do not cause damage 

to the environment of other states.”) (emphasis added); Rio Declaration at 3 (“States have . . . the 

responsibility . . . .”) (emphasis added). Thus, the absence of any express private obligations in 

these sources demonstrates the lack of any such international norm. 

      Indeed, the reasoning of the Trail Smelter arbitration panel further supports this 

conclusion. Although the Trail Smelter arbitration implicated private parties (American citizens 

in Washington whose lands were being affected by transboundary air pollution from a private 

Canadian company), the arbitration was between the governments of the United States and 

Canada. 3 R.I.A.A. at 1912. The international legal principle the arbitral panel relied upon when 

formulating what has become the Trail Smelter Principle directly answers the question at hand: 

‘“[a] State owes at all times a duty to protect other states against injurious acts by individuals 

from within its jurisdiction.”’ Id. at 1963 (quoting Clyde Eagleton, Responsibility of States in 

International Law 80 (1928)) (emphasis added). Just as Canada was liable for damage caused by 

the company’s pollution, id. at 1965, any liability for HexonGlobal’s transboundary pollution 

would fall solely on the United States. 
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Conduct of international tribunals confirms this analysis. The ICJ has applied the 

Principle only to state actors in the few occasions the Principle has been invoked. Threat or Use 

of Nuclear Weapons, Advisory Opinion, I.C.J. Rep. 1996, 241–42, 266 (July 8) (affirming “the 

existence of the general obligation of states to ensure that activities within their jurisdiction and 

control respect the environment of other States”) (emphasis added); Australia v. France, 

Judgment, I.C.J. Rep. 1974, 389 (Dec. 20) (De Castro, J., dissenting) (stating that “if [the Trail 

Smelter Principle] is admitted as a general rule . . . [then] France should put an end to the deposit 

of radio-active fall-out on its territory”) (emphasis added). Thus, conduct of international 

tribunals confirms that the Trail Smelter Principle would only impose obligations on state actors. 

      The work of jurists reinforces this conclusion. According to the Restatement’s guidance 

on international environmental law, “[a] state is responsible . . . for both its own activities and 

those of individuals or private or public corporations under its jurisdiction.” Restatement 

(Third) of Foreign Relations Law § 601 cmt. d (emphasis added). The U.N. International Law 

Commission’s (“ILC”) Draft Articles on Prevention of Transboundary Harm from Hazardous 

Activities concurs. International Law Commission, Draft Articles on Prevention of 

Transboundary Harm from Hazardous Activities, YILC (2001) Vol. II, Part 2, 148–70. The 

Articles mention private actors three times, only to reference how private actions impact states’ 

obligations. Id. at 156, 159, 164. For example, comment 3 to Article 5 states: “[w]here . . . 

activities are conducted by private persons or enterprises, the obligation of the state is limited to 

establishing the appropriate regulatory framework and applying it in accordance with these 

articles.” Id. at 156. Thus, if the Trail Smelter Principle is customary international law, it 

imposes obligations only on states. 
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      Because international legal norms demonstrate that the Principle imposes any obligations 

solely on state actors, this Court should affirm the District Court’s dismissal of Mana’s claim. 

B.  Domestic Law Norms Would Also Preclude Private Liability in the Trail Smelter 
Context. 

 
      Even if this Court looks to domestic law to interpret the extent of the Trail Smelter 

Principle’s obligations, it must reach the same conclusion. Regardless of whether the TVPA 

demonstrates Congressional intent to preclude corporate liability under the ATS generally, it 

nonetheless shows intent to preclude non-state actors’ liability for international law violations 

requiring state action. See Jesner, 138 S. Ct. at 1403–05. 

      The TVPA shows Congress’s intent to preclude corporate liability in the Trail Smelter 

context because tortious transboundary pollution—like torture—requires state action. Torture, 

unlike other violations of international law, contains a state-action requirement. Ali Shafi v. 

Palestinian Auth., 642 F.3d 1088, 1095–96 (D.C. Cir. 2011) (noting that there is currently “an 

insufficient consensus . . . that torture by private actors violates international law”). Because 

international legal norms impose obligations only on state actors in the Trail Smelter context, 

any violation of the Principle would require state action. See supra Section III(A). Whereas the 

Jesner plurality found that the TVPA evidenced Congressional intent to preclude private liability 

in the context of terrorism financing—which does not require state action, Jesner, 138 S. Ct. at 

1403–05,—the TVPA is even more persuasive in the Trail Smelter context due to the Principle’s 

state action requirement. 

Thus, domestic and international legal norms fail to impose any obligations on non-state 

actors for transboundary pollution. Therefore, regardless of whichever sources this Court looks 

to, it should affirm the District Court’s dismissal of Mana’s claim. 
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IV. EVEN IF THE TRAIL SMELTER PRINCIPLE COULD SUPPORT AN ATS 
CAUSE OF ACTION, THE CLEAN AIR ACT DISPLACES ANY FEDERAL 
COMMON LAW THAT WOULD OTHERWISE GOVERN AIR POLLUTION. 

  
Mana’s theory of liability under the ATS for violations of the Trail Smelter Principle 

requires that the Principle be incorporated into federal common law via the incorporation of 

customary international law into federal common law. Sosa, 542 U.S. at 729–30. Yet even if this 

Court holds that the Trail Smelter Principle may be so incorporated, despite the arguments 

above, Congress’s enactment of the Clean Air Act (“CAA”) preempts federal common law 

governing air pollution. Thus, the judiciary’s authority to generate and apply federal common 

law in the manner Mana advocates is foreclosed. American Elec. Power Co., Inc. v. Connecticut, 

564 U.S. 410, 423–24 (2011) [hereinafter AEP]. 

It is a bedrock principle of American jurisprudence that federal common law is restricted 

to “matters governed by the Federal Constitution or by acts of Congress.” Erie R.R. Co. v. 

Tompkins, 304 U.S. 64, 78 (1938). This formulation cabins the scope of federal common law to 

specialized areas of national concern. Henry J. Friendly, In Praise of Erie—And of the New 

Federal Common Law, 39 N.Y.U. L. Rev. 383, 405 (1964). These areas invariably overlap with 

areas over which Congress exercises legislative authority. Thus, federal common law is “subject 

to the paramount authority of Congress,” and Congress preempts federal common law by 

addressing legislation to a specific issue. City of Milwaukee v. Illinois and Michigan, 451 U.S. 

304, 314 (1981) [hereinafter Milwaukee II] (holding that the Clean Water Act displaces federal 

common law of nuisance related to water pollution). 

The test for statutory preclusion of federal common law is “simply whether the statute 

speaks directly to the question at issue,” AEP, 564 U.S. at 424 (internal quotations omitted), a 

low hurdle that the complex CAA plainly clears with its extensive regulation of air pollution. 42 
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U.S.C. § 7401 (2012). The Supreme Court reached precisely this holding on these terms in AEP: 

“the [CAA] and the EPA actions it authorizes displace any federal common law right to seek 

abatement of carbon-dioxide emissions from fossil-fuel fired power plants.” Id. (emphasis 

added). Mana’s ATS claim disguises the type of common law abatement action that was 

expressly foreclosed by AEP, and thus it must fail by operation of this controlling precedent. 

V. FLOOD’S PUBLIC TRUST CLAIM UNDER THE DUE PROCESS CLAUSE 
DOES NOT POSE A NON-JUSTICIABLE POLITICAL QUESTION. 
 

As demonstrated above, a political question exists only when one of the six Baker factors is 

inextricable from the case. Baker, 369 U.S. at 217. None of the factors are inextricable from 

Flood’s claim because: (1) climate change policy is not constitutionally committed to a specific 

branch, (2) precedent provides standards for adjudicating substantive due process claims, and (3) 

judicial review empowers the courts to review Executive decisions. 

A. The First Baker Factor Is Not Implicated Because the Constitution Does Not 
Delegate Climate Change Policy to a Specific Branch of Government. 

 
     The first Baker factor, whether there is a textual constitutional commitment to another 

branch, does not preclude this Court from resolving the substantive due process issue because 

courts are the ultimate interpreters of the Constitution; thus, claims involving constitutional 

violations “will be rightly heard by the courts.” El-Shifa Pharm. Indus. Co. v. United States, 607 

F.3d 836, 841–42 (D.D.C. 2010) (citations omitted). Even though climate change is a global 

problem and the Executive Branch has entered international agreements to mitigate its impacts, 

Flood’s claim stems from a constitutional interpretation question frequently before the courts. 

Though controversies “intimately related to foreign policy” may present non-justiciable political 

questions because of constitutional commitments to the Executive Branch, id. at 841 (citations 

omitted); Schneider v. Kissinger, 412 F.3d 190, 195 (D.C. Cir. 2005) (stating that “[f]oreign 
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relations and national security powers” are allocated to the President), foreign policy 

implications do not necessarily preclude judicial review because courts inherently have the 

power to construe treaties and executive agreements. Japan Whaling, 478 U.S. at 221. 

Additionally, even though the President has authority over foreign relations, deploying 

the political question doctrine to shield that authority too strictly would protect nearly all 

legislative and executive actions from judicial review. The Court in Baker specifically warned of 

“sweeping statements” that would render all issues touching foreign relations non-justiciable. 

369 U.S. at 211 (“[I]t is [an] error to suppose that every case or controversy which touches 

foreign relations lies beyond judicial cognizance.”); Native Village of Kivalina v. ExxonMobil 

Corp., 663 F. Supp. 2d 863, 873 (N.D. Cal. 2009) (concluding that even though climate change 

has foreign policy undertones, it is not “beyond the reach of the judiciary”). Therefore, even 

though determining whether or not substantive due process protects the right to a healthy and 

stable climate may “touch foreign relations,” it is not “intimately related to foreign policy.” 

B. The Second and Third Baker Factors Are Not at Issue Because This Court Has 
Applicable Standards and Guidelines from Other Substantive Due Process and 
Public Trust Cases. 
 

The second and third Baker factors make certain issues non-justiciable when judicially 

manageable standards are absent and when deciding the issue would prompt a policy 

determination “clearly for non-judicial discretion.” Wang v. Masaitis, 416 F.3d 992, 996 (9th 

Cir. 2005). The political question doctrine does not preclude courts from hearing cases if “a legal 

framework exists by which courts can evaluate . . . claims reason[ably].” Alperin, 410 F.3d at 

552, 555. Therefore, Flood’s claim is justiciable because this Court has clear and applicable 

guidelines from prior substantive due process and public trust cases.  
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Even though the facts surrounding this claim are novel, this Court has standards to follow 

in deciding whether a due process claim exists because courts frequently adjudicate due process 

cases in a variety of novel scenarios. See, e.g., Washington v. Glucksberg, 521 U.S. 702, 727 

(1997) (evaluating whether plaintiffs have a substantive due process right to assisted suicide); 

Collins v. City of Harker Heights, 503 U.S. 115, 128 (1992) (finding that a sanitation worker’s 

due process rights were not violated by inadequate safety training); DeShaney v. Winnebago Cty. 

Dep’t of Soc. Serv’s, 489 U.S. 189, 196–97 (1989) (finding that individuals do not have a due 

process right to government action). Therefore, despite the novelty of Flood’s claim, prior cases 

provide the necessary framework to render this dispute justiciable.  

C. The Fourth Through Sixth Baker Factors Are Not Implicated Because Courts 
Are Empowered to Review Constitutional Claims.  
 

The fourth through sixth Baker factors are only relevant if a judicial decision would 

contradict decisions by other branches in a way that significantly interferes with important 

governmental interests. Kadic, 70 F.3d at 249. Resolving this issue would not disrespect other 

branches because courts have the inherent power of judicial review. 

Judicial review often requires determining whether other branches have acted consistent 

with their constitutional authority, and the courts cannot refuse to adjudicate cases just because 

the issues involve “significant political overtones.” INS v. Chadha, 462 U.S. 919, 920, 943 

(1983). Indeed, courts’ failure to review other branches’ decisions “runs counter to the 

fundamental structure of our constitutional democracy.” Washington v. Trump, 847 F.3d 1151, 

1161 (9th Cir. 2017). Even though climate change policy may intersect political issues, Flood 

has alleged a constitutional violation, which is within this Court’s authority to review. 

Furthermore, the fourth Baker factor makes an issue non-justiciable only when resolving 

it would disrespect another branch by contradicting prior decisions or undermining important 
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government interests. Kadic, 70 F.3d at 249. Hearing this case would not disrespect the 

Executive Branch, even if this Court were to invalidate Executive action. For example, in Wang, 

the Ninth Circuit held that the issue of whether the term “treaty” under the Treaty Clause of the 

Constitution included agreements with non-sovereigns (such as Hong Kong) was justiciable. 416 

F.3d at 996. The governmental defendants argued that interpreting the term “treaty” to include 

agreements with non-sovereigns would contradict the President, preventing the country from 

speaking with “one voice in the field of foreign affairs.” Id. The court rejected this argument, 

finding that the President could still enter other executive agreements or support legislation 

establishing identical terms between the United States and a non-sovereign country. Id. Because 

the President could still act consistently with his own position, the country could speak with one 

voice. Id. 

Similarly, any ruling by this Court which invalidates Executive action would not divest 

the Executive Branch of the power to regulate emissions contributing to climate change; the 

Executive Branch could continue to both enter international agreements and regulate 

domestically. Additionally, this Court could confirm that the United States has been taking steps 

to regulate greenhouse gas emissions, such as entering the U.N. Framework Convention on 

Climate Change and promulgating regulations that limit emissions. R. at 6–7. Regardless of the 

outcome, this Court has judicial review power over constitutional claims, so the fourth through 

sixth Baker factors are not at issue.  

Therefore, since no Baker factor is inextricable from Flood’s claim, it does not pose a 

non-justiciable political question. 
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VI. FLOOD LACKS A VALID CAUSE OF ACTION BASED ON THE UNITED 
STATES’ FAILURE TO PROTECT THE GLOBAL CLIMATE SYSTEM. 

 
 Flood’s claim that the United States violates rights protected by substantive due process 

by failing to adequately protect the global climate system fails because the Public Trust Doctrine 

(“PTD”) does not create a right protected by substantive due process. Additionally, even if such 

a right exists, the United States’ failure to protect it against third-party harms does not violate 

substantive due process. DeShaney, 489 U.S. at 195–96.  

The Due Process Clause of the Fifth Amendment prohibits the government from 

depriving an individual of “life, liberty, or property without due process of law.” U.S. Const. 

amend. V. Courts have invoked the substantive6 (as opposed to the procedural) aspect of the 

Clause to strike down government actions that infringed on certain fundamental life, liberty, and 

property interests. See, e.g., Moore v. City of E. Cleveland, 431 U.S. 494, 504–06 (1977) 

(striking down ordinance banning cohabitation of certain relatives for violating freedom of 

personal choice in family matters); Griswold v. Connecticut, 381 U.S. 479, 485–86 (1965) 

(striking down state law prohibiting access to birth control for violating right to marital privacy). 

These and other canonical substantive due process cases have required both a 

fundamental interest and a government action infringing that interest. Because Flood alleges 

neither, his claim is incoherent. 

 

 

                                                
6 Substantive due process “asks the question of whether the government’s deprivation of a 
person’s life, liberty or property is justified by a sufficient purpose,” while procedural due 
process “asks whether the government has followed the proper procedures when it takes away 
life, liberty or property.” Erwin Chemerinsky, Substantive Due Process, 15 Touro L. Rev. 1501, 
1501 (1999). Consistent with the arguments below, this conventional framework for analyzing 
substantive due process itself assumes the necessity of a government action in order to violate it. 
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A. The PTD Does Not Establish a Substantive Due Process Right. 
 
Flood’s argument that the PTD creates a fundamental interest supporting a substantive 

due process right must fail on three initial grounds. First, the PTD imposes obligations only on 

state governments, and only in relation to water resources. Second, Flood’s novel interpretation 

of the PTD lacks sufficient historical recognition to survive the judicial balancing test used by 

courts to identify fundamental rights. Third, any judicially-created federal public trust obligation 

would be a creature of federal common law displaced by statute. 

1. The PTD Only Imposes State Obligations Applicable to Water Resources. 
 
The PTD is the principle that ownership of navigable waters and submerged lands 

beneath them is a component of the sovereignty of the several states, which hold these water 

resources in trust for the public’s benefit. Illinois Cent. R.R. Co. v. Illinois, 146 U.S. 387, 435 

(1892); Martin v. Waddell’s Lessee, 41 U.S. 367, 410 (1842) (“[W]hen the revolution took place, 

the people of each state became themselves sovereign; and in that character hold the absolute 

right to all their navigable waters, and the soils under them, for their own common use.”). The 

PTD obligates the states to “exercise such dominion over the waters as would insure freedom in 

their use so far as consistent with the public interest.” Illinois Cent., 146 U.S. at 436. This 

obligation curtails states’ powers both to alienate navigable waters or submerged lands and to 

restrict public access to them. Richard J. Lazarus, Changing Conceptions of Property and 

Sovereignty in Natural Resources: Questioning the Public Trust Doctrine, 71 Iowa L. Rev. 631, 

637–38 (1986). As a result, only states can violate the PTD through restriction or alienation of 

water resources, as these resources are entrusted to the states, not to the federal government. 

In Illinois Central, which held that the PTD places certain restrictions on states, Illinois 

filed a suit against a railroad and the city of Chicago to quiet title as to various submerged lands, 
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navigable waters, and lands reclaimed from navigable waters on which the railroad had 

constructed facilities. 146 U.S. at 433. Though a prior act of the Illinois legislature had granted 

the railroad rights in the land, the Court nonetheless held both that the railroad’s claim 

encroached on Illinois’s sovereignty to the extent that it was irrevocable and that the PTD 

restricted Illinois’s power to convey submerged lands and navigable waters held in the public 

trust. Id. at 459–60. 

Nearly a century later, PPL Montana, LLC v. Montana held that the PTD applies only to 

states. In that case, Montana sued the operator of hydroelectric dams on the state’s rivers for 

rents on the river beds occupied by the dams. 565 U.S. 576, 580–81 (2012). In deciding the case, 

the Court distinguished two applicable principles. First, the Equal Footing Doctrine is the 

constitutional principle that initially vests states with sovereignty over navigable waters and the 

submerged lands beneath them. Id. at 591. The determination of which waters are navigable 

under the Doctrine, and thus subject to the grant of sovereignty, is federal, since a state’s title to 

these lands is “conferred . . . by the Constitution itself.” Id. The second principle the Court 

examined was the PTD, but, importantly, “[u]nlike the equal-footing doctrine . . . the public trust 

doctrine remains a matter of state law.” Id. at 603–04 (citing Illinois Cent., 146 U.S. at 458). 

Thus, public trust is not a federal matter: “the contours of [the] public trust do not depend upon 

the Constitution. Under accepted principles of federalism, the States retain residual power to 

determine the scope of the public trust over waters within their borders, while federal law 

determines riverbed title under the equal-footing doctrine.” Id. at 604. 

From these two cases, the principle emerges that obligations arising from the PTD are 

applicable only to states and relevant only to states’ obligations to preserve public use of 

sovereign waters. In fact, the D.C. Circuit recently affirmed the dismissal of a suit identical to 
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the present one on precisely this reasoning. Alec L. ex rel. Loorz v. McCarthy, 561 F. App’x 7, 8 

(D.C. Cir. 2014) (“The Supreme Court in PPL Montana . . . directly and categorically rejected 

any federal constitutional foundation for the [Public Trust] [D]octrine, without qualification or 

reservation.”). 

Therefore, Flood’s theory is incoherent. The United States cannot violate its public trust 

obligations to safeguard the atmosphere, since it has no public trust obligations whatsoever and, 

even if it did, these obligations would apply only to water resources. 

2. Even If the United States Has Public Trust Obligations, a Fundamental Right 
Derived from Such Obligations Has Insufficient Historical Recognition to 
Support a Fundamental Interest Protected by Substantive Due Process. 

          
Determining whether a fundamental interest is sufficient to support a substantive due 

process claim involves judicial discretion and requires careful judgment. Planned Parenthood of 

Se. Pennsylvania v. Casey, 505 U.S. 833, 849–50 (1992). Courts have repeatedly described the 

analysis as one which examines tradition to identify fundamental rights that “are, objectively, 

‘deeply rooted in this Nation’s history and tradition.’” Glucksberg, 521 U.S. at 720–21 (quoting 

Moore, 431 U.S. at 503) (holding that right to assisted suicide lacks sufficient historical 

recognition to render it protected by substantive due process). Though the Supreme Court has 

left the door open for the judicial discovery of new rights, Obergefell v. Hodges, 135 S. Ct. 2584, 

2598 (2015), such newly discovered fundamental rights must be “so rooted in the traditions and 

conscience of our people as to be ranked as fundamental.” Palko v. Connecticut, 302 U.S. 319, 

325 (1937). Courts have consistently confined this class of rights to spheres of intimate, 

individual, and personal relations to hold that individuals have freedom to make decisions in 

these spheres free of unreasonable state interference. See, e.g., Moore, 431 U.S. at 503. 
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The fundamental interest advanced by Flood in “a healthy and stable climate system,” R. 

at 10, is not of this type and has never before been recognized outside of an anomalous recent 

district case that is sui generis. Juliana v. United States, 217 F. Supp. 3d 1224, 1252 (D. Or. 

2016). A single novelty holding fails to establish that such a right is “deeply rooted” in tradition, 

especially when at least one higher court has reached precisely the opposite conclusion and the 

Supreme Court has declined to grant certiorari to reverse the holding. Alec L., 561 F. App’x at 7, 

cert. denied Alec L. ex rel. Loorz v. McCarthy, 135 S. Ct. 774 (2014); Alec L. v. Jackson, 863 F. 

Supp. 2d 11, 13 (D.D.C. 2012) (“The manner in which [p]laintiffs seek to have the public trust 

doctrine applied in this case represents a significant departure from the doctrine as it has been 

traditionally applied.”). 

Flood’s theory piles novelty upon novelty, lacks precedential support, and is therefore 

incoherent. Indeed, “[t]he mere novelty of such a claim is reason enough to doubt that 

substantive due process sustains it.” Reno v. Flores, 507 U.S. 292, 303 (1993). This Court must 

reject such a radical and unsupported extension of established constitutional principles. 

Furthermore, holding that a fundamental right to a healthy climate exists invites plaintiffs 

to flood federal courts with challenges to every conceivable government action or inaction to 

compel every preferred outcome. Judicial caution has historically limited courts’ willingness to 

expand substantive due process into such novel or emerging areas of law, since “guideposts for 

responsible decision making in this uncharted area are scarce and open-ended.” Glucksberg, 521 

U.S. at 720 (internal quotations omitted). The Glucksberg Court’s reluctance to extend 

substantive due process to encompass a right to assisted suicide was motivated by its 

apprehension that such a decision would “place the matter outside the arena of public debate and 

legislative action” by judicial decree, threatening to “subtly transform [substantive due process] 
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into the policy preferences” of judges. Id. This Court should accordingly close the door to such 

judicial chaos by affirming the decision below. 

3. A Federal Public Trust Obligation Would Be a Creature of Federal Common Law 
Displaced by Environmental Statutes. 

  
Finally, a federal application of the PTD would be a creature of federal common law 

displaced by statute. Dist. of Columbia v. Air Florida, Inc., 750 F.2d 1077, 1085–86 (D.C. Cir. 

1984). Federal common law’s narrow purview is closed when Congress directs legislation to an 

issue otherwise governed by federal common law. City of Milwaukee, 451 U.S. at 314 (holding 

that the Clean Water Act displaces federal common law of nuisance related to water pollution). 

The test applied above in Section IV for statutory preclusion of federal common law is “simply 

whether the statute speaks directly to the question at issue.” AEP, 564 U.S. at 424 (internal 

quotations omitted). 

Courts have recognized that a federal public trust theory threatens to encroach on fields 

of law that have been preempted by statute. Air Florida, 750 F.2d at 1085–86 (“[T]here is an 

issue whether Congress has preempted some or all of the field which a federal common-law 

public trust doctrine would occupy. . . . Congress has legislated extensively with regard to many 

of the interests which the public trust doctrine protects.”). Thus, citizens may seek vindication of 

these rights only through the statutory vehicles created for that purpose—namely, statutes like 

the Clean Water Act and Clean Air Act that occupy the field of environmental protection—

which displace federal common law designed to protect the environment. 

B. There Is No Substantive Due Process Right to Government Protection. 
  
         Even if some federal public trust obligations sustain rights protected by substantive due 

process, the United States cannot violate those rights by failing to protect Flood from third 

parties’ infringement of them. Courts have repeatedly rejected the notion—outside of two limited 
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and inapplicable exceptions discussed below—that substantive due process imposes obligations 

on the government to protect citizens from harm by third parties, even when that third-party 

harm may itself arguably infringe on a fundamental interest. Parratt v. Taylor, 451 U.S. 527, 549 

(1981) (Powell, J., concurring in result) (stating that the purpose of the Clause was to prevent the 

“affirmative abuse of power”); DeShaney, 489 U.S. at 196 (holding that the purpose of the Due 

Process Clause “was to protect the People from the State, not to ensure that the State protected 

them from each other”); Lombardi v. Whitman, 485 F.3d 73, 79 (2d Cir. 2007) (“Only an 

affirmative act can amount to a violation of substantive due process.”). 

         Flood claims that his fundamental right to a healthy climate has been violated by the 

United States’ failure to protect him from climate change caused by third parties’ combustion of 

fossil fuels. R. at 10. Flood’s claim is thus indistinguishable from the claim rejected in 

DeShaney. In DeShaney, the plaintiff alleged that the failure of state agents to protect him from 

his abusive father “deprived [the plaintiff] of his liberty interest in freedom from unjustified 

intrusions on personal security.” DeShaney, 489 U.S. at 195. The Court rejected this claim, 

holding that the Clause “cannot fairly be extended to impose an affirmative obligation on the 

State to ensure that [life, liberty, and property interests] do not come to harm through other 

means.” Id. 

Flood argues, similarly, that the government has failed to protect his liberty interest in 

freedom from climate change. Because the theories in the two cases are identical, the lower court 

correctly held that DeShaney is dispositive of this issue. R. at 10. Regardless of whether Flood 

succeeds in establishing a fundamental interest based on the PTD, he nonetheless may not sue 

the United States for failing to protect that interest from external interference. 
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1. The “Special Relationship” Exception to DeShaney Is Inapplicable. 
  

The DeShaney Court recognized one limited exception to this principle: the government’s 

involuntary commitment or incarceration of a citizen creates a “special relationship” between 

state and subject that imposes positive obligations on the government to care and provide for the 

person in custody. 489 U.S. at 198–99. This exception is inapplicable here, since the duty Flood 

asserts (the duty to protect against climate change) would be owed by the government to all 

people alike, since climate change threatens to affect all people, and the government cannot have 

a “special” relationship with everyone at once. 

2. The Ninth Circuit’s “Danger Creation” Exception to DeShaney Is Inapplicable. 
  
         Likewise, the “danger creation” exception applied exclusively in the Ninth Circuit is 

inapplicable to the current case because the United States has neither created the danger 

complained of nor acted with deliberate indifference to citizen safety. Penilla v. City of 

Huntington Park, 115 F.3d 707, 709 (9th Cir. 1997). 

Ninth Circuit precedent maintains that, under DeShaney, a due process claim may arise 

when “affirmative conduct on the part of a state actor places a plaintiff in danger, and the [state 

actor] acts in deliberate indifference to that plaintiff’s safety.” Id. at 710. This rule provides both: 

(1) that individuals have a right to affirmative aid or protection when the government has created 

the danger menacing that individual, and (2) that government actors violate that positive 

obligation by acting with deliberate indifference to that individual’s plight. L.W. v. Grubbs, 974 

F.2d 119, 121–22 (9th Cir. 1992) (holding that supervisor at state facility violated worker’s 

rights by requiring her to work alone in the presence of a violent sex criminal who subsequently 

raped her); Wood v. Ostrander, 879 F.2d 583, 589–90 (9th Cir. 1989) (finding that defendant 
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police officer violated a woman’s rights by stranding her alone at night in a dangerous 

neighborhood where she was subsequently raped). 

The United States’ failure to regulate fossil fuels is not comparable to these cases. The 

United States has not created the global petroleum economy and has not acted with deliberate 

indifference to the threat of climate change. Rather, it has enacted numerous regulatory measures 

designed to abate the discharge of greenhouse gases and to mitigate climate change. R. at 6–7. 

For the foregoing reasons, this Court should affirm the District Court’s dismissal of Flood’s 

substantive due process claim.  

CONCLUSION 
 
 While Sosa left the door open for courts to incorporate new international law norms into 

federal common law through the ATS, it also strictly limited their ability to do so. Sosa 

cautioned the courts to only so incorporate sufficiently robust norms, but Mana relies on two 

inchoate norms—the Trail Smelter Principle and an arguable norm of corporate liability—which 

are not sufficiently robust to satisfy Sosa’s stringent precautionary threshold. And even if Mana 

succeeds in clearing these already insurmountable hurdles, statutory displacement nonetheless 

negates Mana’s claim.  

Similarly, though courts are permitted to recognize new substantive due process rights, 

their ability to do so is limited by a congruent judicial caution, and Flood’s PTD theory likewise 

fails to clear the hurdle. This Court is free, nonetheless, to reach these holdings on these terms, 

since interpreting both international law and the Constitution is the exclusive province of the 

judiciary and may be accomplished without offending the other branches. This Court must 

therefore reject both Plaintiffs’ claims and affirm the District Court’s holdings. 


