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JURISDICTIONAL STATEMENT 

Pursuant to the Alien Tort Statute, 28 U.S.C. §1350, (“ATS”) the District Court of New 

Island Nation has jurisdiction to adjudicate “any civil action by an alien for a tort . . .  committed 

in violation of the law of nations or a treaty of the United States.” Because the actions the plaintiff’s 

contest occurred principally in the jurisdiction of the United States, the district court had original 

jurisdiction. The district court has original jurisdiction under federal questions jurisdiction under 

28 U.S.C. § 1331, which confers upon federal district courts jurisdiction over “all civil actions 

arising under the Constitution, laws, or treaties of the United States.” Federal question jurisdiction 

is generally available in suits against the federal government and its agencies and in actions against 

federal officers and employees. Bivens v. Six Unknown Named Agents, 403 U.S. 388 (1971). 

Because the plaintiff asserts a claim under the Fifth Amendment’s Due Process Clause, the district 

court had jurisdiction to adjudicate the federal question.  

This Court has jurisdiction over this appeal pursuant to 29 U.S.C. § 1291 because the 

judgment below is a final judgment of the United States District Court. All parties, Organization 

of Disappearing Island Nations (“ODIN”), Apa Mana, and Noah Flood, the United States, and 

HexonGlobal Corporation timely filed Petitions for Review. This appeal is from a final judgment 

that disposes of all parties’ claims. Pursuant to 38 U.SC. §1291, this Court has appellate 

jurisdiction over final decisions of federal district courts.  
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STATEMENT OF THE ISSUES 

I. Whether an Alien Tort Statute, 28 U.S.C. § 1350 claim can be made against HexonGlobal, 
a domestic corporation, when courts have only banned Alien Tort Statute claims against 
foreign corporations.  

 

II. Whether the Trail Smelter Principle is a recognized principle of customary international 
law enforceable as the “Law of Nations” under the Alien Tort Statute, when one hundred 
and ninety nations have adopted the Principle and HexonGlobal’s sale of greenhouse gases 
has resulted in severe transboundary environmental harm.  

 

III. Whether the Trail Smelter Principle imposes obligations enforceable against non-
governmental actors, when the polluter pays principle, a key component of the Trail 
Smelter Principle, distributes enforceable obligations to polluters that are the proximate 
cause of harmful pollution. 

 

IV. Whether the Trail Smelter Principle is displaced by the Clean Air Act, when: 
A. Courts have held that the Clean Air Act “speaks directly” to the carbon-dioxide 

emissions from the defendant’s plants given the recent Massachusetts v. EPA 
holding that designated greenhouse gases as “pollutants” to be regulated under the 
relevant statutory language; and 

B. There is a strong presumption against extraterritoriality. 
 

V. Whether there is a cause of action against the United States based on the Fifth Amendment 
substantive due process protections for life, liberty, and property, for failure to protect the 
global climate system from disruption due to the production, sale, and burning of fossil 
fuels, when the climate system is not maintained in a public trust nor a fundamental right 
protected by the United States from acts of private parties. 

 

VI. Whether Plaintiffs’ law of nations claim under the Alien Tort Statute and public trust claim 
present a non-justiciable political question, when political questions must be decided by 
the legislative and executive branches of government.  
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STATEMENT OF THE CASE 
 

A. Statement of the Facts 
i. Effects of Climate Change (on Petitioners) 

Despite consistent regulation from the United States government, greenhouse gases, such 

as carbon dioxide and methane, continue to contribute to a rapidly changing global atmosphere at 

an expedited pace due to the burning of fossil fuels for energy production and industrial purposes. 

R. at 4.  The excess of greenhouse gas emissions have resulted in dire changes in the global climate. 

R. at 4. These changes occur primarily in the form of increased temperatures, changing rainfall 

patterns, and rising sea levels. R. at 4. If allowed to continue, modern global temperatures will rise 

by over four degrees Celsius when compared to pre-industrial temperatures. R. at 4. In turn, this 

will cause the average sea level to increase up to one meter by the end of this century. R. at 4.  

A’Na Atu, a foreign island nation, and New Union Islands, a U.S. possession, are both 

located within the East Sea. R. at 4. Both islands are low-lying nations whose populated areas are 

less than one meter above sea level and have maximum heights of less than three meters above sea 

level. R. at 4. Apa Mana and Noah Flood are residents of A’Na Atu and the New Union Islands 

respectively. R. at 4. Both live in communities with elevation levels of less than one-half meter 

above sea level. R. at 4–5. Due to the greenhouse gas induced sea level rise, both have incurred 

costs in repairing damage caused by storms in the last three years and face similar costs in the 

future. R. at 5. Further, due to sea level rise, both have experienced seawater intrusion into their 

drinking water, face the increased possibility of heat stroke and disease due to temperature 

increase, and face a diminished food source due to ocean acidification and the loss of coastal 

wetlands. R. at 5. Finally, in the event the sea level rises by one half to one meter, as it is projected 

to do by the end of the century, both islands will be uninhabitable. R. at 4.  

HexonGlobal, a leading oil producer incorporated in New Jersey with a principle place of 

business in Texas, is the corporate conglomerate from all of the major United States oil producers. 
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R. at 5.  HexonGlobal is responsible for 32% of the United States fossil fuel-related greenhouse 

gas emissions or 6% of global historical emissions. R. at 5. HexonGlobal is also responsible for 

9% greenhouse gas emissions from cumulative world-wide sales. R. at 5. Based on their own 

internal scientific research, HexonGlobal and all corporate predecessors have been aware of the 

substantial harm caused by the global sales and combustion of fossil fuels for almost fifty years. 

R. at 5. Specifically, HexonGlobal was aware that the sale and combustion of their products would 

result in notable global climate change and sea level rise. R. at 5. Despite this knowledge, 

HexonGlobal have continued their harmful, yet profitable, business practices. R. at 5. 

HexonGlobal continues to operate around the world, including on New Union Island. R. at 5. 

ii.  Efforts to Reduce Impact (by Respondent, United States) 

Although the United States has historically contributed 20% of human caused greenhouse 

gas emissions, they have acknowledged the threat of climate change in more recent decades. R. at 

5-6. While there were programs implemented by the United States that promoted production and 

combustion of fossil fuels, the United States has taken numerous steps to acknowledge and rectify 

the danger of greenhouse gases. R. at 6. In 1992, the United States signed, and the Senate ratified, 

the United Nations Framework Convention on Climate Change (“UNFCCC”). R. at 6. The 

convention was created as an acknowledgement to the potential danger of climate change. R. at 6 

(citing United Nations Framework Convention on Climate Change, May 9, 1992, 1771 U.N.T.S. 

107, 169) [hereinafter UNFCCC]. The UNFCCC’s stated objective is “to achieve . . . stabilization 

of greenhouse gas concentrations in the atmosphere at a level that would prevent dangerous 

anthropogenic interference with the climate system.” R. at 6 (quoting UNFCCC, at 169). The 

UNFCCC also committed developed nations to “adopt national policies and take corresponding 

measures on the mitigation of climate change, by limiting its anthropogenic emissions of the 
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greenhouse gases.” R. at 6 (quoting UNFCCC, at 171). However, the United States has not opted 

to adopt legislation regarding this commitment. R. at 6.  

Further measures to acknowledge the dangers of greenhouse gases have been implemented 

by the United States. In 2007, the United States Supreme Court held that greenhouse gases, 

including carbon dioxide, were pollutants subject to regulation under the Clean Air Act. 

Massachusetts v. EPA, 549 U.S. 497 (2007). In 2009, the United States EPA made a finding that 

the emission of greenhouse gases and climate change had the potential to endanger public health 

and welfare. R. at 6. In 2015, President Obama signed the Paris Agreement, an international 

agreement that stated signing nations would reduce their future greenhouse gas emissions by an 

amount determined by the individual nation. R. at 7. Although President Trump has expressed an 

interest in withdrawing from this agreement, this will not be possible until 2020. R. at 7. Further 

regulations were added that targeted greenhouse gas emissions such as 75 Fed. Reg. 31, 514, 80 

Fed. Reg. 64510, 80 Fed. Reg. 64662, and 75 Fed. Reg. 25,324. R. at 7. While some of these are 

facing proposals to repeal, freeze, and withdrawal, all proposals are new and have yet to take effect. 

R. at 7.  Due in part to the aforementioned regulations, United States greenhouse emissions have 

decreased over the past decade despite the fact that global emissions have increased. R. at 7. 

B. PROCEDURAL HISTORY 

This case arose from the United States District Court of New Island Nation’s August 15, 

2018 decision to grant of both the United States and HexonGlobal’s motions to dismiss the 

Complaint filed by ODIN for failure to state a claim upon which relief can be granted. R. at 2, 11. 

ODIN timely filed a Notice of Appeal in the United States Court of Appeals for The Twelfth 

Circuit pursuant to 28 U.S. Code § 1291 and seeking this Court’s review of the District Court’s 

final decision. R. at 2.  
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STANDARD OF REVIEW 

The standard of review for this matter is de novo, under which this Court considers the 

questions of law presented anew and independently, without regard to the conclusions reached by 

the lower courts. As defined in the Black’s Law Dictionary (10th ed. 2014), the standard of review 

is the criterion by which an appellate court exercising appellate jurisdiction measures the propriety 

of an order, finding, or judgment entered by a lower court. Appellate courts review the grant or 

denial of a motion to dismiss for failure to state a claim under the highly deferential de novo 

standard. A de novo review is applied when there is no dispute as to the evidence or the credibility 

of the witnesses and the trial court decides a question of law. Suarez v. Halbert, 543 S.E.2d 733 

(Ga. Ct. App. 2000). In this instance, the trial court is owed no deference whatsoever, and the 

Court of Appeals will review the legal matter “anew” and determine whether or not “plain legal 

error” exists. Id.  

The district court ruled on the Motion to Dismiss submitted by both HexonGlobal and 

United States, holding that both tort and substantive due process claims failed to state a claim for 

which relief could be granted by the federal courts. Under Federal Rule of Civil Procedure 

12(b)(6), the court may dismiss a claim for “failure to state a claim upon which relief can be 

granted.” In considering a motion to dismiss for failure to state a claim, the district court must 

accept all well-pleaded facts as true, viewing the facts in the light most favorable to the plaintiff. 

The court, however, is not required “to accept as true a legal conclusion couched as a factual 

allegation.” Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007).  “Factual allegations must 

be enough to raise a right to relief above the speculative level on the assumption that all the 

allegations in the complaint are true.” Id.  

  

  

  



 

 7  

SUMMARY OF THE ARGUMENT 
 

Apa Mana, an alien national of the island nation of A’Na Atu, may bring an ATS claim 

against HexonGlobal, a domestic corporation. The plain language of the ATS does not limit who 

may be a defendant under the statute; it only places a limitation on the plaintiff, who must be an 

alien. Case law supports there being domestic corporate liability under the ATS. The Supreme 

Court has only ruled on the issue of foreign corporations, thereby leaving the option open for 

domestic corporate liability. There is only one outlier case that argues for no corporate liability 

under international law, but this is unpersuasive because corporations have been held liable for 

violating customary international law in the past. Therefore, the majority of courts have assumed 

there to be corporate liability under the ATS. 

The Trail Smelter Principle has been recognized as customary international law and is 

enforceable as the “Law of Nations” under the ATS. The Principle was affirmed in multiple 

declarations. It was adopted as Principle 21 at the United Nations Stockholm Conference on the 

Human Environment. One hundred and thirteen nations adopted Principle 21 of the Stockholm 

Declaration, including the United States. Courts have called Principle 21 “the cornerstone of 

international environmental law.” Twenty years later, the Principle was reaffirmed in Principle 2 

of the Rio Declaration. This time one hundred and ninety countries, including the United States, 

unanimously adopted the Principle. Therefore, there is a definite acceptance among civilized 

nations.  

Additionally, the Trail Smelter Principle imposes obligations enforceable against non-

governmental actors. A key component of the Trail Smelter Principle is the polluter pays principle. 

The polluter pays principle clearly demonstrates that there are enforceable obligations to polluters 

that are the proximate cause of harmful pollution. In the Trail Smelter Arbitration, obligations 

were enforced not only on Canada, but also upon the privately-owned Consolidated Mining and 
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Smelting Company because they were the primary source of pollution in question. There were 

strict regulations that the privately-owned actor was forced to abide by. Both the Trail Smelter 

Principle and the polluter pays principle were endorsed by one hundred and ninety nations in 

Principle 2 at the Rio Declaration, thus giving considerable weight to both principles outside the 

narrowed and non-binding context of an arbitration agreement. 

However, the Trail Smelter Principle, although otherwise enforceable, is displaced by the 

Clean Air Act (“CAA”). Courts have found that the CAA “speaks directly” to carbon-dioxide 

emissions. Because Congress has delegated authority to the Environmental Protection Agency 

(“EPA”) through the CAA, the federal common law has been displaced. Courts have also found 

federal common law to be displaced for claims against energy producers’ contributions to global 

warming and rising sea levels. In other words, there is no room for federal common law when 

Congress has already addressed a specific issue by statute. Courts have also held claims to be 

displaced by the CAA even though they were based on the production and sale of fossil fuels 

because the CAA had spoken “directly to the question.” Since greenhouse gas emissions are 

viewed as pollutants, there is no room for federal common law in regulating these emissions. 

Furthermore, there is a strong presumption against exterritoriality. Because this presumption is not 

overcome, the plaintiff’s claim may not be moved outside of the United States and the CAA’s 

jurisdiction for fear of judicial interference in foreign policy and interpretation.  

The district court was correct in dismissing plaintiffs’ claims against the United States 

asserting violations of substantive due process under the Fifth Amendment based on public trust 

principles because the climate is not maintained in a public trust nor a fundamental right protected 

by the United Stated from acts of private parties. The Public Trust Doctrine is a legal principle 

based on the right to use public resources limited to navigable waters. Therefore, the scope of a 

public trust has seldom extended beyond rights to resources related to water. The plaintiff’s claim 
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fails under the public trust doctrine because the climate is not navigable-in-fact nor sufficiently 

related to commerce. Additionally, due process does not protect against third party acts and no 

government-caused exception applies. Exceptions only apply if the government committed 

deliberate acts rendering the plaintiff unable to protect himself from the threats of global warming. 

Here, the government did no such act because it took no affirmative action with knowledge of 

potential for harm that put the plaintiff any worse position than he would have been had it not 

acted at all.  

Finally, Plaintiffs’ ATS and public trust claims are non-justiciable issues that cannot be 

resolved by this court because they present political questions which must be left to the legislative 

branch. Courts have held that questions around foreign relations are political questions. The courts 

lack practicable standards for resolving such complicated political uses related to environmental 

and international public interests.  
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LEGAL ARGUMENT 

I. AN ALIEN TORT STATUTE CLAIM MAY BE MADE AGAINST A DOMESTIC 
CORPORATION. 

ATS is a section of the United States Code which states that “the district courts shall have 

original jurisdiction of any civil action by an alien for a tort only, committed in violation of the 

law of nations or a treaty of the United States.” 28 U.S.C. § 1350 (1948). Therefore, the ATS does 

not provide for a cause of action. Instead, the statute only provides for jurisdiction. The claim must 

be based on a treaty or the Law of Nations. Sosa v. Alvarez-Machain, 542 U.S. 692, 713–14 (2004).  

The ATS includes liability for state actors, as well as private actors such as individuals or 

corporations. The plain language of the ATS states that “district courts shall have original 

jurisdiction of any civil action by an alien.” 28 U.S.C. § 1350 (1948) (emphasis added). Although 

the statue provides that plaintiffs must be aliens, it does not state any limit on who the defendant 

can or cannot be. The ATS “contains no such language and has no such legislative history to 

suggest that corporate liability was excluded and that only liability of natural persons was 

intended.” Sarei v. Rio Tinto, P.L.C., 671 F.3d 736 (9th Cir. 2011). The plain language of the ATS 

“requires only that the alleged conduct be specifically and universally condemned under 

international law, not that the civil action be of a type that the international community specifically 

and universally practices or endorses.” Jesner v. Arab Bank P.L.C, 138 S. Ct. 1386, 1421 (2018) 

(Sotomayor, J., dissenting). Therefore, there is no statutory limitation on liability for domestic 

corporations under the ATS itself. 

 In Sosa v. Alvarez-Machain, the Supreme Court established a two-step inquiry for ATS 

claims. 542 U.S. at 725–26. First, the court must decide whether the alleged violation of 

international law is “accepted by the civilized world and defined with a specificity comparable to 

the features of the 18th-century paradigms.” Id. at 725. In other words, the alleged violation under 

an ATS claim must be one that is based “on a norm of international character.” Id. Second, if the 
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first step is satisfied, the court must then determine whether the specific case would be within their 

judicial discretion if allowed to proceed. Id. at 726. Sosa involved allegations that the defendant 

violated the law of nations by abducting the plaintiff and transporting him to American territory. 

Id. at 698. The court held that the alleged violations in Sosa were not a “norm of customary 

international law so well defined as to support the creation of a federal remedy” and therefore 

failed the first step. Id. at 738.    

The court only briefly addressed the question of corporate liability in a footnote, in which 

they stated that “a related consideration is whether international law extends the scope of liability 

for a violation of a given norm to the perpetrator being sued, if the defendant is a private actor such 

as a corporation or individual.” See Sosa, 542 U.S. at 733 n. 20. Thus, the court left open the 

question of corporate liability under the ATS. Id.   

More recently, the Supreme Court made a more in-depth analysis of the issue of corporate 

liability under the ATS, but only as to whether foreign corporations could be held liable. See 

Jesner, 138 S. Ct. 1386. In Jesner v. Arab Bank, P.L.C., foreign defendants brought suit against a 

Jordanian bank for injuries resulting from terrorist attacks which the bank allegedly helped finance. 

Id. at 1406. The only connections to the United States that the bank had were “CHIPS transactions 

in Arab Bank’s New York branch and a brief allegation regarding a charity in Texas.” Id. In 

applying the first step of Sosa, the court held that liability for foreign corporations under the ATS 

poses unique policy problems in international law that the court is not equipped to decide upon. 

Id. at 1407. Because of these unique problems the court stated that “foreign corporations may not 

be defendants in suits brought under the ATS.” Id. (emphasis added).  

Justice Sotomayor, joined by Justice Ginsburg, Justice Breyer, and Justice Kagan, 

dissented. Id. at 1419. The dissent stated that “the plurality fundamentally misconceive[d] how 

international law works and so misapplie[d] the first step of Sosa.” Id. The first step is only applied 
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in determining “what substantive conduct violates the law of nations.” Id. at 1420. The issue of 

enforcing these international norms is not determined by international law. Instead, international 

law “leaves the specific rules of how to enforce international-law norms and remedy their 

violations to states.” Id. The dissent concluded that “[t]he text, history, and purpose of the ATS, 

as well as the long and consistent history of corporate liability in tort, confirm that tort claims for 

law-of-nations violations may be brought against corporations under the ATS.” Id. at 1419. 

Therefore, liability for domestic corporations is left open under the ATS by the Supreme Court.  

As a result, several courts have assumed there to be corporate liability under the ATS. See 

Romero v. Drummond Co., 552 F.3d 1303, 1315 (11th Cir. 2008); Wiwa v. Royal Dutch Petroleum 

Co., 226 F.3d 88, 91–92 (2d Cir. 2000); Beanal v. Freeport-McMoran, Inc., 197 F.3d 161, 163 

(5th Cir. 1999); Flomo v. Firestone Natural Rubber Co., LLC, 643 F.3d 1013 (7th Cir. 2011). 

There is one outlier case that has held that corporations are not liable under the ATS. Kiobel v. 

Royal Dutch Petroleum, 621 F.3d 111, 125 (2d Cir. 2010).  

In Flomo v. Firestone Natural Rubber Co., the district court determined that there is no 

corporate liability under the ATS, but the court of appeals disagreed on this issue. 643 F.3d at 

1025. In this case, the defendant corporation argued that “because corporations, unlike individuals, 

have never been prosecuted for criminal violations of customary international law, there cannot be 

a norm…forbidding them to commit crimes against humanity.” Id. at 1017. This argument is based 

on the holding in Kiobel in which the court determined that there is no “customary international 

law that binds a corporation.” Id. (citing Kiobel, 621 F.3d 111 (2d Cir. 2010)). Flomo rejects this 

argument by referencing the end of the Second World War, during which time the “allied powers 

dissolved German corporations that has assisted the Nazi was effort . . . on the authority of 

customary international law.” Id. (citing Control Council Law No. 2, “Providing for the 

Termination and Liquidation of the Nazi Organizations,” Oct. 10, 1945, reprinted in 1 Enactments 
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and Approved Papers of the Control Council and Coordinating Committee 131 (1945)). Therefore, 

corporations have been held liable in violation of customary international law, making the 

argument in Kiobel moot. The court goes on to argue that even if no corporation had ever been 

held liable for violating international norms, “there is always a first time for litigation to enforce a 

norm.” Id. The appellate court affirmed the decision of the lower court for other reasons but 

maintained that “corporate liability is possible under the Alien Tort Statute.” Id. at 1021.  

In the case at issue now, Apa Mana seeks to sue HexonGlobal Corporation under the ATS. 

Apa Mana is a national of the nation of A’na Atu, while HexonGlobal is a domestic corporation 

incorporated in New Jersey with their principle place of business in Texas. As previously 

discussed, there is no language in the ATS to support a limitation on corporate liability. The only 

limitation of the parties in an ATS claim is that the plaintiff is an alien, which is true in the case at 

issue. While the Supreme Court has determined that the defendant may not be a foreign 

corporation, the court has left the door open for domestic corporate liability under the ATS. See 

Jesner, 138 S. Ct. 1386. The majority of appellate courts have assumed corporate liability for ATS 

claims, with the exception of Kiobel v. Royal Dutch Petroleum. 621 F.3d 111. However, the 

argument Kiobel used to support this holding has proven to be moot. See Flomo, 643 F.3d 1013. 

Therefore, Mana can bring an ATS claim against a domestic corporation, including HexonGlobal.  

II. THE TRAIL SMELTER PRINCIPLE IS A RECOGNIZED PRINCIPLE OF 
CUSTOMARY INTERNATIONAL LAW ENFORCEABLE AS THE “LAW OF 
NATIONS” UNDER THE ATS.   

            Following Sosa, for conduct to be actionable under the ATS, the alleged international law 

violation “must be of a norm that is specific, universal, and obligatory.” 542 U.S. at 732 (quoting 

In re Estate of Marcos Human Rights Litigation, 25 F.3d 1467, 1475 (9th Cir. 1994)). When the 

ATS was first created, there were three violations that Congress had in mind, which included the 

“violation of safe conducts, infringement of the rights of ambassadors, and piracy.” Id.  at 725. 
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The Supreme Court in Sosa held that violations of international law norms are recognized under 

the ATS when there is “[no] less definite content and acceptance among civilized nations than the 

historical paradigms familiar when [the ATS] was enacted.” Id. at 732. Therefore, claims “based 

on the present-day law of nations” may be brought under the ATS when they “rest on a norm of 

international character accepted by the civilized world and defined with a specificity comparable 

to the features of the 18th-century paradigms.” Id. at 725. In other words, “courts must interpret 

international law not as it was in 1789, but as it has evolved and exists among the nations of the 

world today.” Beanal v. Freeport-McMoran, Inc., 197 F.3d 161, 165 (5th Cir. 1999) (citing Kadic 

v. Karadzic, 70 F.3d 232, 238 (2d Cir. 1995)).  

Additionally, the ATS “applies only to shockingly egregious violations of universally 

recognized principles of international law.” Beanal, 197 F.3d at 167 (citing Zapata v. Quinn, 707 

F.2d 691, 692 (2d Cir. 1983)). In Zapata v. Quinn, the court held that a woman visiting New York 

from Columbia could not make a claim under the ATS for the procedure that the state was going 

to use in rewarding her winnings from a lottery ticket. 707 F.2d at 692. Therefore, for a claim to 

survive under the ATS, the alleged conduct must be a severe violation of a customary international 

law norm. As a result, courts have held that “[t]he ATS holds great potential to bring justice to 

certain serious violations of human, civil, and environmental rights in a federal forum.” Taveras 

v. Taveraz, 477 F.3d 767, 771 (6th Cir. 2011) (emphasis added).  

Transboundary environmental harm is a recognized principle of international law. “A state 

is obligated to take such measures as may be necessary . . . to ensure that activities within its 

jurisdiction or control are conducted so as not to cause significant injury to the environment of 

another state . . . .” Restatement (Third) of Foreign Relations Law, § 601. This international norm 

is reflected in the Trail Smelter decision. Trail Smelter Arbitration, 3 U.N.R.I.A.A. 1905 (1941). 

In 1941, a Canadian smelter caused significant harm to farms in the State of Washington through 
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air pollution. An international arbitral panel determined that these transboundary harms were in 

violation of international law. Id. at 1965. The tribunal stated: 

“[u]nder the principles of international law . . . no State has the right to use or permit 

the use of its territory in such a manner as to cause injury by fumes in or to the 

territory of another or the properties or persons therein, when the case is of serious 

consequence and the injury is established by clear and convincing evidence.” 

Id. The Trail Smelter Principle has since been affirmed as customary international law in multiple 

declarations. In 1972, this principle was adopted as Principle 21 at the United Nations Stockholm 

Conference on the Human Environment. U.N. Conference on the Human Environment, 

Stockholm, June 5-16, 1972, Declaration of the United Nations Conference on the Human 

Environment, 5, U.N. Doc A/CONF.48/14/Rev. 1 (June 16, 1972). The declaration reads that 

“States have, in accordance with the Charter of the United Nations and the principles of 

international law . . . the responsibility to ensure that activities within their jurisdiction or control 

do not cause damage to the environment of other States . . . .” Id. One hundred and thirteen nations, 

including the United States, adopted Principle 21 of the Stockholm Declaration. Id. 

Furthermore, the Trail Smelter Principle was reaffirmed at the United Nations Rio 

Conference in 1992. U.N. Conference on Environment and Development, Rio de Janeiro, Braz., 

June 3-14, 1992, Rio Declaration on Environment and Development, 3, U.N. Doc. 

A/CONF.151/26/REV.1(VOL.I) (1992) [hereinafter Rio Declaration]. The principle was again 

unanimously adopted, but this time by one hundred and ninety nations, including the United States. 

Id. With the amount of nations supporting the principle, it is clear that the Trail Smelter Principle 

is universally accepted as international law.  

In Beanal v. Freeport-McMoRan, Inc., the district court called Principle 21 of the 

Stockholm Declaration and Principle 2 of the Rio Declaration “the cornerstone of international 
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environmental law . . . .” Beanal v. Freeport-McMoRan, Inc., 969 F.Supp. 362, 384 (E.D. La. 

1997). On appeal, the Fifth Circuit held that the petitioner did not state a claim based on the ATS 

because he failed to demonstrate that the respondent’s alleged conduct violated international law. 

Beanal, 197 F.3d  at 167. However, this was not because Principle 21 of the Stockholm 

Declaration, or Principle 2 of the Rio Declaration, are not universally accepted norms of 

international law. Instead, it was because the petitioner did not allege in his pleadings that the 

violation “affected environmental conditions in other countries.” Id. at 167 n. 6. Therefore, when 

conduct results in transboundary environmental harm, there has been a violation of customary 

international law.  

In the case at hand, the Trail Smelter Principle must be recognized as a principle of 

customary international law. It is well established that the principle has been adopted by one 

hundred and ninety countries, including the United States. HexonGlobal is “responsible for 32% 

of United States cumulative fossil fuel-related greenhouse gas emissions, or six percent of global 

historic emissions.” R. at 5. The conduct of HexonGlobal’s greenhouse gas emissions, driven by 

the sale of fossil fuels in the United States, has resulted in severe transboundary harm in the low-

lying island nation of A’Na Atu. The plaintiff, Apa Mana, has suffered economic harm through 

damage to her property, increased health risks, and decreased food availability, due to 

HexonGlobal’s emissions. Specifically, Mana has “experienced seawater intrusion into [her] 

drinking water wells” and faces increased “risk of heat stroke and mosquito borne diseases.” R. at 

5. Additionally, Mana relies on local seafood as an essential part of her diet. Increased temperatures 

“will reduce ocean productivity and reduce the availability of this food source.” R. at 5. Therefore, 

HexonGlobal has violated a customary international law by causing severe harm to another State.  
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III. ASSUMING THE TRAIL SMELTER PRINCIPLE IS CUSTOMARY   
INTERNATIONAL LAW, THE PRINCIPLE IMPOSES OBLIGATIONS 
ENFORCEABLE AGAINST NON-GOVERNMENTAL ACTORS. 

            The Trail Smelter Principle determined that the sovereign of Canada and Consolidated 

Mining and Smelting Company, a privately-owned smelter operating in British Columbia, Canada, 

both held obligations to prevent their air pollution from harming neighboring states. Trail Smelter 

Arbitration, 3 U.N.R.I.A.A 1965 (1941). Specifically, in regard to Consolidated Mining, the 

arbitration agreement stated, “Nothing shall relieve the Smelter from the duty of reducing the 

maximum sulfur emission below the amount permissible according to the tables and the preceding 

general restrictions and provisions” and that the “Smelter shall be required to refrain from causing 

any damage from fumes in the State of Washington.” Trail Smelter Case, Vol. III Reports on 

International Arbitral Awards (1941); Trail Smelter Arbitration, 3 U.N.R.I.A.A 1965 at 1966. The 

polluter pays principle, a key component of the Trail Smelter Principle endorsed by nearly two-

hundred nations, by definition imposes enforceable obligations to polluters that are the proximate 

cause of harmful pollution. Therefore, inherent within the principle, the Trail Smelter Principle 

does impose enforceable obligations against non-government actors. 

While the United States and Canada were each represented in their governmental capacity 

at the arbitration, obligations were still enforced upon Consolidated Mining and Smelting 

Company as the primary source of the pollution in question. Trail Smelter Arbitration. The Smelter 

was required to change the manner in which they conducted business so as to lessen the harm their 

emissions caused to Washington, specifically the tribunal required, “the Smelter to refrain from 

causing damage in the State of Washington in the future.” Reports on International Arbitral 

Awards at 1980. Further, the Tribunal imposed another obligation stating, “if any damage . . . shall 

have occurred . . . or shall occur in the future, whether through failure on part of the [s]melter to 

comply with the regulations herein prescribed or notwithstanding the maintenance of the regime, 

an indemnity shall be paid for such damage.” Id. at 1977. In the event that Consolidated Mining 
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failed to limit their pollutant practices, they could be subject to private litigation within the United 

States. Id.  

While the Trail Smelter Principle was originally conceived within the context of an 

arbitration, and thus, the parties were not legally required or bound to the tribunal’s determinations, 

at the core of the agreement was the concept of the polluter pays principle in which the source of 

the pollution is made to repay, in some form, the injured party relative to the amount of pollution 

they produced. The polluter pays principle is a well-accepted international principle in which 

polluters that may otherwise be harbored by virtue of lax regulations in their home territory can 

have obligations imposed on them by the harmed entity. At the 1992 Rio Declaration on 

Environment and Development one hundred and ninety nations endorsed the Trail Smelter 

Principle, and by proxy the polluter pays principle. Rio Declaration. That is to say, if we are indeed 

to assume that the Trail Smelter Principle is customary international law, to suggest that the base 

Trail Smelter Principle were adopted without the polluter pays principle intact would be to remove 

the very backbone upon which the Trail Smelter Principle was built upon and endorsed. 

In the present case, HexonGlobal may have enforceable obligations imposed upon it by 

virtue of the Trail Smelter Principle and the polluter pays principle. The island nation of A’Na Atu 

face serious consequences to both its economy and home in the form of global warming effects 

due primarily to GHG emissions. R. at 5. HexonGlobal is responsible for 32% of the United States’ 

cumulative fossil fuel emissions and 6% of the global historical emissions. R. at 5.  This is the 

exact circumstance in which the Trail Smelter and polluter pays principles were adopted to protect 

otherwise powerless plaintiffs like A’Na Atu. If we are to assume that the Trail Smelter Principle 

functions as the “Law of Nations” and customary international law, then in turn, enforceable 

obligations may be imposed upon HexonGlobal.  
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In the event that this Court were to determine that the Trail Smelter Principle does not 

impose enforceable obligations upon HexonGlobal, the Court equally undermines the authority of 

the entire Trail Smelter Principle and its status as international customary law in light of one 

hundred and ninety nation’s endorsement of the principle and the polluter pays principle that is an 

inherent core of the Trail Smelter Principle’s foundation. Therefore, this Court should determine 

that the Trail Smelter Principle does impose obligations enforceable upon non-governmental 

actors. To determine that the polluter pays principle is not inherent within the Trail Smelter 

Principle is to not only severely cripple the application of the Trail Smelter Principle as customary 

international law, but to permanently invalidate the endorsement of one hundred and ninety nations 

at the Rio Declaration.   

IV. THE TRAIL SMELTER PRINCIPLE, ALTHOUGH OTHERWISE    
ENFORCEABLE, IS DISPLACED BY THE CLEAN AIR ACT. 

            The Supreme Court has held that the CAA displaces “any federal common law right to 

seek abatement of carbon-dioxide emissions from fossil-fuel fired power plants.” American Elec. 

Power Co., Inc. v. Connecticut, 564 U.S. 410, 424 (2011). In reaching this determination, the 

Supreme Court stated that “the test for whether congressional legislation excludes the declaration 

of federal common law is simply whether the statute “speak[s] directly to [the] question” at issue. 

Id. (quoting Mobil Oil Corp. v. Higginbotham, 436 U.S. 618, 625 (1978)). In American Elec. 

Power Co., Inc, the Supreme Court stated that under the CAA 42 U.S.C. § 7401, the federal 

government is authorized to regulate emissions of carbon dioxide and other greenhouse gases and 

gases that are both “naturally present in the atmosphere and . . . also emitted by human activities.” 

564 U.S. at 416; 74 Fed. Reg. 66,499 (2009). The American Elec. Power Co., Inc, Court would go 

on to say in support of their holding that it is “plain” that the CAA “speaks directly to emissions 

of carbon dioxide.” 564 U.S. at 424. 
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 Further, as has already been discussed, claims placed under the ATS are “strictly 

jurisdictional [in] nature” so as to hear torts based in international law. Sosa, 542 U.S. at 713. 

Accordingly, the ATS does not in itself provide a cause of action and thus a claim may only be 

brought under federal common law. Id. To argue to the contrary is “simply frivolous.” Id. (quoting 

William R. Casto, The Federal Courts’ Protective Jurisdiction over Torts Committed in Violation 

of the Law of Nations, 18 Conn. L. Rev. 467, 479–80 (1986)).  

A. The Plaintiff’s Claim Against the Defendants for Their Contribution to Global 
Warming Due to Their Direct Emission of Domestic Greenhouse Gases is Displaced 
by the Clean Air Act. 

In American Elec. Power Co., Inc., the Supreme Court held that the CAA “displace[s] any 

federal common law right to see abatement of carbon-dioxide emissions from fossil-fuel fired 

power plants.” 564 U.S. at 424. The plaintiffs asserted against the defendants (which included four 

private power companies) a claim under federal common law for the emissions of carbon dioxide 

and greenhouse gases for contribution to global warming. Id. at 415. In support of their holding, 

the Court stated that the “test for whether congressional legislation excludes the declaration of 

federal common law is simply whether the statute ‘speak[s] directly to [the] question’ at issue.” 

Id. at 424 (quoting Mobil Oil Corp., 436 U.S. at 625). Accordingly, the Court found that the CAA 

“speaks directly” to the carbon-dioxide emissions from the defendant’s plants given the recent 

Massachusetts v. EPA holding that designated greenhouse gases as “pollutants” to be regulated 

under the relevant statutory language. American Elec. Power Co., Inc., 564 U.S. at 424; 

Massachusetts v. EPA, 549 U.S. at 513. Additionally, the Court stated that the relevant question 

for determining displacement is “whether the field has been occupied, not whether the field has 

been occupied in a particular manner.” American Elec. Power Co., Inc., 564 U.S. at 426. It is the 

very fact that Congress has delegated the authority to the EPA through the CAA that displaces the 

federal common law. Id.  
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The Ninth Circuit determined a similar issue in Native Village of Kivalina v. ExxonMobil 

Corp., when it found that federal common law is also displaced when it comes to claims against 

energy producers’ contributions to global warming and rising sea levels from past emissions. 

Native Village of Kivalina v. ExxonMobil Corp., 696 F.3d 849 at 857 (2012). The plaintiffs argued 

that the greenhouse gas emissions caused by the defendants had contributed to global warming. 

Id. at 857. The court stated that federal common law claims of this sort may only be brought when 

“the courts are ‘compelled to consider federal questions which cannot be answered from federal 

statutes alone.’” Id. at 855 (quoting City of Milwaukee v. Illinois and Michigan, 451 U.S. 304, 314 

(1981)). That is, “if Congress has addressed a federal issue by statute, then there is no gap for 

federal common law to fill.” Id. Federal common law is only to be used as a “‘necessary expedient’ 

when Congress has not ‘spoken to a particular issue.’” Id. (quoting Cnty. of Oneida, N.Y. v. Onedia 

Indian Nation of N.Y. State, 470 U.S. 226, 236–37 (1985) and City of Milwaukee, 451 U.S. at 314). 

Additionally, it is irrelevant to the displacement analysis if the damage occurred before the EPA 

enacted greenhouse gas standards. Native Village of Kivalina, 696 F.3d at 857; See also Exxon 

Shipping Co. v. Baker, 554 U.S. 471 (2008) (stating that the type of remedy asserted, be it damages, 

injunctive, or any other form of remedy is not relevant to the analysis of displacement); City of 

New York v. BP P.L.C., 325 F. Supp. 3d 466, 474 (S.D.N.Y. 2018) (stating plaintiff’s claims that 

focused on the “transboundary” nature of the future sale and production of fossil fuels was not 

enough to avoid displacement because the CAA had spoken directly to the issue). 

            In the present case, the CAA has entirely displaced plaintiff’s claim because it “speaks 

directly” to the question at issue. American Elec. Power Co., Inc., 564 U.S. at 424. Under the 

Massachusetts v. EPA decision, greenhouse gas emissions are treated as “pollutants” for the 

purposes of regulation and thus there is no gap for federal common law to fill in regulating such 

emissions. 549 U.S. at 513. As the Supreme Court stated in American Electric, it is the mere fact 
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that Congress has designated authority to the EPA that bars federal common law. American Elec. 

Power Co., Inc., 564 U.S. at 426. Like in Kivalina and City of New York, this displacement is 

extended to harm caused by past, present, and future emissions of greenhouse gas brought under 

federal common law. Kivalina, 696 F.3d 849; City of New York, 325 F. Supp. 3d 466.  

However, displacement extends beyond HexonGlobal’s domestic emissions. Like in 

Kivalina, HexonGlobal may not be held liable under federal common law when the claim stems 

from an energy producers’ contribution to global warming and rising sea levels. Although 

HexonGlobal’s emissions may be found to contribute to global warming and rising sea levels, as 

a New Jersey corporation with a principle place of business in Texas, HexonGlobal falls strictly 

within the jurisdiction of the CAA, even if the effects are global. R. at 5. As stated in American 

Electric, Congress has expressly delegated to EPA the authority to determine what it considers a 

reasonable amount of greenhouse gas emission. We need only ask “whether the field has been 

occupied,” not whether the field has been occupied in a manner sufficient to the plaintiffs. City of 

Milwaukee, 451 U.S. at 324. As such, the CAA unequivocally displaces plaintiffs' claims in 

relation to HexonGlobal’s contribution to global warming via its domestic emissions. 

B. The Plaintiff’s Claim Against the Defendants for Their Contribution to Global 
Warming Due to the International Sale and Distribution of Fossil Fuels is Displaced 
by the Clean Air Act Due to the Strong Presumption Against Extraterritoriality. 

            In City of Oakland v. BP P.L.C., the court held despite the fact that the complaints alleged 

harm and conduct outside the United States, the claim did not sufficiently move the claim into the 

federal common law away from the CAA’s jurisdiction. City of Oakland v. BP P.L.C., 325 F. Supp. 

3d 1017 (N.D. Cal. 2018). The plaintiffs alleged that the defendant’s international sale of fossil 

fuels to foreign countries constituted a claim that arose outside the United States, thus, outside the 

CAA’s jurisdiction, while the harm was felt inside the United States and thus, did not displace the 

federal common law claim. Id. However, the court rejected this theory under the presumption 

against extraterritoriality stating, “The Supreme Court has cautioned that where recognizing a new 
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claim for relief under federal common law could affect foreign relations, courts should be 

‘particularly wary . . . in managing foreign affairs.’” Id. (quoting Sosa, 542 U.S. at 727). 

Specifically, in Kiobel v. Royal Dutch Petroleum Co., the presumption against 

extraterritoriality was extended to claims brought under the ATS stating that the presumption 

“serves to help protect against unintended clashes between our laws and those of other nations” 

which “helps ensure that the Judiciary does not erroneously adopt an interpretation of U.S. law 

that carries foreign policy consequences not clearly intended by the political branches” and even 

claims that “touch and concern the territory of the United States . . . must do so with sufficient 

force to displace” the presumption against extraterritoriality. 569 U.S. at 117; 124–25. 

Furthermore, the court noted that the conduct that plaintiffs challenged was ultimately lawful and 

even supported in many foreign governments and thus would not allow the plaintiffs to issue a 

claim under federal common law and especially “where a claim ‘reaches conduct within the 

territory of another sovereign,” concerns of ‘unwarranted judicial interference’ in foreign policy 

‘are all the more pressing.’” Id. at 1026; City of Oakland, 325 F. Supp. 3d at 1025 (quoting Kiobel, 

569 U.S. at 117). 

            The Second Circuit addressed a similar issue in City of New York, stating that the plaintiffs 

claim did not overcome the strong presumption against extraterritoriality. City of New York, 325 

F. Supp. 3d at 475. The plaintiffs alleged that the “defendant’s cumulative production of fossil 

fuels over many years makes each defendant among the top sources of [greenhouse gas] pollution 

in the world” and as such, the claim should overcome the presumption against extraterritoriality 

because such claims are the “subject of international agreements.” Id. However, the court declined 

to recognize the federal common law action because such an action “would severely infringe upon 

the foreign-policy decisions that are squarely within the purview of the political branches of the 

U.S. government.” Id.; See also Cuba R. Co. v. Crosby, 222 U.S. 473, 479 (1912) (stating that the 
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“only justification for allowing a party to recover when the cause of action arose in another 

civilized jurisdiction is a well-founded belief that it was a cause of action in that place”). 

            The present case is factually synonymous with City of New York where plaintiffs may seek 

to hold HexonGlobal liable for the sale and distribution of fossil fuels to international clients. 

HexonGlobal’s cumulative world-wide sales account for approximately 9% of the world’s fossil 

fuel related emissions. However, the sole distinction from City of New York is that the plaintiff is 

not a domestic plaintiff of the United States and thus brings this claim under the ATS. As the 

Supreme Court in Kiobel held, the well-established presumption against extraterritoriality applies 

to ATS claims and to rebut it the ATS would need to “evince a ‘clear indication of 

extraterritoriality.’” 567 U.S. at 117–18 (quoting Morrison v. National Australia Bank Ltd., 561 

U.S. 247 (2010)). This presumption is not to be understated as the Kiobel Court found that “when 

a statute gives no clear indication of an extraterritorial application, it has none.” 567 U.S. at 115 

(quoting Morrison, 561 U.S. at 255). The Court determined the ATS did not overcome the 

presumption, stating that nothing in the text, history, or stated purpose of the ATS statute rebuts 

this presumption. Kiobel, at 109. Thus, similarly to the plaintiffs in City of New York, the plaintiff’s 

ATS claim does not overcome the presumption against extraterritoriality. 

Ultimately, like in City of New York, holding HexonGlobal liable for selling fossil fuels to 

foreign nations could open the Court and the United States as a whole up to serious infringement 

upon foreign policy decisions, a result that the City of New York court warned against. Such actions 

would trigger unintended clashes between our laws and those of foreign nations, a result that the 

presumption against extraterritoriality specifically sought to prevent. As the Supreme Court has 

previously held, such decisions are for the Legislative and the Executive branches to determine. 

Sosa, 542 U.S. at 727.  
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Additionally, as Kiobel and Crosby have stated, courts should be even more wary of 

unintended clashes when the alleged activity is not illegal in the stated foreign country. Like in 

Kiobel and City of Oakland, much of plaintiff’s alleged activity against HexonGlobal is not illegal 

and is generally supported in most foreign countries. For a court to decide that the plaintiffs in this 

case overcome the strong presumption would not only open the door for the kind of “unwarranted 

judicial interference” the presumption sought to prevent and be an outright contradiction of the 

Kiobel precedent, but would be a circumvention on part of the Judicial branch, ignoring the 

judiciary caution the presumption sought to employ as well as the established checks and balances 

system our country was built upon. 

Therefore, this Court should affirm the trial court’s decision to dismiss the plaintiff’s claim 

due to displacement under the CAA. Displacement by the CAA is proper under both contexts of 

HexonGlobal’s domestic emissions because the field of greenhouse gas emission has been 

occupied by federal regulation and of HexonGlobal’s international sale of combustible fossil fuels 

because the strong presumption against exterritoriality strongly discourages judicial interference 

in foreign policy and interpretation.  

 V.  THE DISTRICT COURT WAS CORRECT IN DISMISSING PLAINTIFF’S CLAIM 
AGAINST THE UNITED STATES ASSERTING VIOLATIONS OF 
SUBSTANTIVE DUE PROCESS UNDER THE FIFTH AMENDMENT BASED ON 
PUBLIC TRUST PRINCIPLES BECAUSE THE CLIMATE IS NOT 
MAINTAINED IN A PUBLIC TRUST NOR A FUNDAMENTAL RIGHT 
PROTECTED BY THE UNITED STATES FROM ACTS OF PRIVATE PARTIES.  

The Public Trust Doctrine is the well-established legal principle that certain resources are “held 

by the State . . . in trust for the public.” Ill. C. R. Co. v. Ill., 146 U.S. 387, 455–56 (1892). The 

government acts as trustee to protect tidal and navigable waters. Phillips Petroleum Co. v. Miss., 

484 U.S. 469, 476 (1988). Plaintiff claims that the climate is protected under public trust, that the 

United States failed to protect it for the benefit of the public, and thus, plaintiff’s substantive due 

process rights were violated. R. at 10. The Fifth Amendment guarantees that “[n]o person shall be 
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. . . deprived of life, liberty, or property, without due process of law.” U.S. Const. amend. V.  The 

Due Process Clause does not require “the State to protect … citizens against invasion by private 

actors.” Deshaney v. Winnebago County Dep't of Social Services, 489 U.S. 189, 195 (1998). 

A. The Climate System is Not Protected Under the Public Trust Doctrine Because 
the Climate is Not Sufficiently Related to Navigable Waters.   

The District Court correctly dismissed the extension of public trust protection to the 

climate. The Public Trust Doctrine is a principle of English common law based on a right to use 

public resources limited to navigable waters. Ill. C. R. Co., 146 U.S. at 436. The navigability test 

ensures that these resources are “subject to the paramount right of Congress to control their 

navigation . . . for the regulation of commerce.” Id. at 435. The Court described navigable waters 

as “natural highways.” Id. at 458. In Ill. C. R. Co., the railroad company’s claim to build a track 

on the harbor was rejected due to the “immense [commercial] value” of the harbor. Id. at 454. See 

also Phillips Petroleum Co., 484 U.S. at 476 (recognizing that States also have interests in lands 

beneath tidal waters, unrelated to navigation).   

Plaintiffs heavily rely on a Ninth Circuit case recognizing the climate as protected under 

public trust. Juliana v. United States, 217 F. Supp. 3d 1224 (D. Or. 2016). The court found that 

there could be a connection between the climate and the sea. Id. at 1255. The court conceded that 

extending the doctrine to air rights is a “groundbreaking” exercise of discretion. Id. at 1262. In 

expanding the scope to an unpresented level, the court reasoned that “[courts] too often have been 

cautious . . . in . . . environmental law.” Id. The District Court was correct to decline to follow this 

reasoning expanding the doctrine’s scope beyond recognizable degree. The scope has seldom 

ventured beyond water rights. Marks v. Whitney, Marks v. Whitney, 491 P.2d 374 (1971). Courts 

have generally recognized public trust protections for “navigation, commerce, and fisheries.” Id. 

at 260. Judicial “discretion does not enlarge the scope of the public trust.” Phillips Petroleum, 484 
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U.S. at 487-488 (O’Connor, J., dissenting). Although water related uses are recognized, there is 

no basis to include resources without hydrologic connection to navigable waters. Id.  

In the present case, the plaintiff’s claim to a healthy climate fails under the public trust 

doctrine because the climate is not navigable nor related to facilitating commerce. Further, plaintiff 

has no reasonable basis for extending the doctrine’s scope to include protection of the climate, a 

resource without adequate hydrologic connection. Under the navigability test, the climate is not 

used as a “highway for commerce." The commerce associated with the harbor and the need to 

protect navigability in Ill. C. R. Co. is absent in this case. While both the harbor and climate 

increasingly affect the public, unlike the harbor, the climate is not a facilitator of commerce. While 

the United States utilizes the lower atmosphere for shipping products, there is no need for the 

government to protect its limited navigability in public trust. Any attenuated connection the 

climate may have to navigability is too far removed. The climate simply is not a navigable body 

used for commerce in the way that city harbors or riverbeds are.  

There is no reasonable basis for extending the doctrine’s scope to include protection of the 

climate. Unlike access points for fishing and recreational activities, whatever connection exists 

between the climate and tidal waters, it is not necessary to protect it in public trust. The need for a 

clean climate is unlike the need for access to public use of water in that without it, there is not a 

direct barrier to enjoyment of the public trust. The District Court correctly declined to follow the 

reasoning of Juliana as it applies to this case for its overbroad extension of the public trust. The 

court’s holding that the climate could be protected due to an alleged connection with the sea is too 

“groundbreaking” of an approach to the applicability of public trust. In expanding the scope to an 

unrecognizable degree, courts have not been so bold to extend the doctrine’s reach to air rights.   

B. Protection from the Effects of Private Fossil Fuel Production is Not Guaranteed 
by Due Process Clause of the Fifth Amendment Because it is Not a Fundamental 
Right and the Court Has Specifically Rejected Substantive Due Process Claims 
for the Wrongful Acts of Private Parties.   
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Plaintiff claims that the United States failed to prevent harms caused by private parties – 

the production, sale, and combustion of fossil fuels in the U.S. market. R. at 10. The District Court 

was correct in dismissing this claim to a right to protection from private parties. R at 10. Likewise, 

the District Court correctly declined to adopt the government-caused danger exception and found 

that if it applied, the conduct at issue predated awareness of the injuries. R. at 11.    

First, protection from the effects of global warming is not a fundamental right and actions 

taken by the United States to promote the fossil fuel industry were implemented under a rational 

basis. The Fifth Amendment guarantees that “[n]o person shall be . . . deprived of life, liberty, or 

property, without due process of law.” U.S. Const. amend. V. In determining claims of violations 

of substantive due process, courts ask whether a government act is aimed at the achievement of a 

legitimate government purpose. Concerned Citizens of Neb. v. United States NRC, 970 F.2d 421, 

426 (1992). First, courts determine whether the government action impairs a fundamental right. 

Id. Government's actions must only satisfy rational basis review if no fundamental right is proven. 

Id. at 427. Courts have held that a fundamental right “must be “‘deeply rooted in [the] Nation's 

history and tradition.’” Concerned Citizens of Neb., 970 F.2d at 426 (quoting Moore v. City of East 

Cleveland, 431 U.S. 494, 503 (1977)). The Court dismissed an advocacy group’s challenge to the 

construction of a low-level radioactive waste disposal facility near local residences because 

ultimately, the right to be free from non-natural radiation is not fundamental. Id. The Court 

considered the public’s expressed interest in nuclear power to be a determinative factor. Id. at 426.   

If no fundamental right is implicated, the government need only articulate a rational basis 

for the conduct. In Concerned Citizens of Neb., after having held that no fundamental right was 

impaired by building the nuclear waste site, the Court applied a rational basis review. 970 F.2d at 

428. The government provided a rational basis for the disposal requirements for radioactive waste. 

Id. at 427. Because the public supported nuclear energy, legislative decisions regarding production 
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involve “balancing of the advantages of nuclear power . . . against its dangers . . . .” Id. at 426. The 

deference given to the government under a rational basis review is well-recognized. In FCC v. 

Beach Communications, the Court held a regulation that does not “infringe on fundamental 

constitutional rights must be upheld . . . if there is any reasonably conceivable . . .  rational basis.” 

FCC, 508 U.S. at 314. The party challenging a government action has the burden “to [negate] 

every conceivable basis which might support it." Id. at 315. Rational basis and other “restraints on 

judicial review” protect the legislature’s “rightful independence and ability to function” Id. at 314.   

         Here, plaintiff’s claim of a due process right to protection from the effects of global warming 

fails because that protection is not a fundamental right guaranteed by the Constitution or implied 

by the circumstances of this case. Additionally, the courts have no reasonable basis to extend 

protection to air rights. The right to be free from environmental harm is not a recognized 

fundamental right under the Fifth Amendment. Similar to the citizen group advocating for the right 

to be free from the effects of the legislatively approved construction of a nuclear waste facility, in 

this case, plaintiff argues the right to be free from the effects of global warming. Plaintiff’s claim 

fails under the same reasoning applied in Concerned Citizens. The right to protection is not "deeply 

rooted in this Nation's history and tradition.” Due to society’s expressed interest in the production 

of fossil fuels before the dangers of climate change were discovered, the government does not have 

an obligation to protect society from the dangers resulting from an industry promoted by the 

government for the benefit of that society. Because protection from climate change is not a 

fundamental right, the United States actions to promote the fossil fuel industry must be analyzed 

under rational basis review. The United States has provided a rational basis for their promotion of 

greenhouse gas production. Like the Commission’s decision in Concerned Citizen, the United 

States’ decision to support the fossil fuel industry requires a balance of the advantages of growing 

the industry and the disadvantages known at the time of the decision. Because the dangers of 
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climate change were not recognized, and the industry benefited the public by growing the 

economy, the government had a rational basis for its actions. The United States’ decision is rational 

considering the resulting availability in affordable energy and positive impact on the economy. 

Therefore, the right to protection from the negative effects of climate change is not a fundamental 

right recognized under the Fifth Amendment. The United States’ promotion of the fossil fuel 

industry had a rational basis and thus, does not violate any due process right.   

Second, plaintiff does not have a due process right to protection from the HexonGlobal’s 

private acts and no government-caused danger exception applies because the United States was 

not aware of the harms of climate change when it promoted fossil fuel production. The Due Process 

Clause does not “require the State to protect . . . citizens against invasion by private actors.” 

Deshaney, 489 U.S. at 195. The Court found that the government is not even “categorically 

obligated to protect” a child from physical abuse. Id. Thus, the public has “no affirmative right to 

governmental aid.” Id. at 196. The Clause “is . . . a limitation” on the Government’s power and 

“not a guarantee of certain minimal levels of safety . . . .” Id. at 195–96. To constitute a due process 

violation, government’s act must “shock the conscience.” Id. at 198–99. In Deshaney, although 

the child’s father “beat him to the point where he [became disabled]” and Social Services “should 

have known about the risk” of injury, the Court found no violation. Id. at 193, 197. The “causal 

connection” was “too attenuated.” Id. at 194. Although the Court was “moved by natural 

sympathy” for the child, it “did not yield [to its] impulse” and found that private actions, not the 

government’s, caused the injury. Id. at 202–03.   

The Court recognized an exception when as a result of government action, a citizen is 

“unable “‘by reason of the deprivation of his liberty [to] care for himself.’” Id. at 198–99. (quoting 

Robinson v. California, 370 U.S. 660 (1962)). It does not exist if the act put the injured “in no 

worse position than that in which he would have been had it not acted at all.” Id. This exception 
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has not been applied uniformly by the courts. Actions triggering the exception are affirmative and 

committed with knowledge of the potential for harm. Penilla by & Through Penilla v. City of 

Huntington Park, 115 F.3d 707, 710 (9th Cir. 1997  [hereinafter “Penilla”]. The Ninth Circuit held 

that the exception existed when the government “created a special relationship” by placing the 

employee in a position of danger and vulnerability. L. W. v. Grubbs, 974 F.2d 119, 121 (9th Cir. 

1992). The employee was owed a duty of care because the government “create[d] an opportunity 

for . . . assault . . . that would not otherwise have existed.” Id. See also Penilla, 115 F.3d at 710 

(holding that because the officers placed the decedent in danger when they “cancelled the 911 call, 

broke into decedent's house and left him locked inside,” the exception applied.) 

In this case, the plaintiff’s due process claim to protection from harm committed by private 

actors, fails because due process does not protect against wrongful third-party acts and no 

government-caused exception applies. The District Court correctly rejected the application of the 

exception in this case. However, if it were to apply, the United States’ actions predated any 

awareness of potential for the harm. Just as the government does not have an obligation to protect 

a child or its employees from violent acts of private parties, here, the United States does not have 

a duty to protect against global warming. The government is not categorically obligated to protect 

the public from the third-party actions. Like the child who lacked the sufficient basis for his due 

process claim, even though he was beaten after Social Services voluntarily took care of him and 

knew about the risk of returning him to his father, here, the plaintiff’s injury cannot be relieved 

under due process. The District Court was correct not to be moved by the impulse towards 

sympathy because other forms of redress exist such as tort law and legislative action, which are 

more apt to address these injuries.   

Additionally, the District Court correctly declined to recognize the government-caused 

danger exception. The exception has no application in this case. However, even if a heightened 
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duty were to apply, the harm complained of in this case results from acts by private parties 

predating knowledge of harm. Any actions to regulate the effect of climate change were not 

sufficiently affirmative to provide a basis for the exception. The exception applies if the 

government committed deliberate acts rendering the plaintiff unable to protect himself from global 

warming. The government has taken no affirmative action that put the plaintiff in any worse 

position than he would have been had it not acted at all. The government’s initial support for the 

industry does not “shock the conscience” and is not an abuse of its power. Unlike the circumstances 

in L.W. v. Grubbs where the government created a special relationship when it knowingly placed 

the correctional officer in a position of danger and enhanced her vulnerability, here, any similar 

action on the part of the government is absent. The government’s actions did not increase the 

plaintiff’s vulnerability to injury because the United States is not the only producer of fossil fuels. 

Similarly, this case differs from the government’s actions taken in Penilla. Whereas the 

governmental actor physically placed the citizen in danger, there is a complete lack of the same 

extent of affirmative action placing plaintiff in danger of climate change. Further, even if the 

promotion of the fossil fuel industry is considered an affirmative action, as noted above, the United 

States actions predated the discovery of the negative impacts of said industry. When the United 

States supported the production of fossil fuels, it was only aware of its public benefit. Thus, the 

Public Trust Doctrine does not protect the climate system because the climate is not sufficiently 

related to tidal or navigable waters, and further, plaintiff lacks any valid basis for expanding the 

scope of the doctrine beyond water rights.   

VI. PLAINTIFF’S ALIEN TORT STATUTE AND PUBLIC TRUST CLAIMS ARE 
NON-JUSTICIABLE ISSUES THAT CANNOT BE RESOLVED BY THIS COURT 
BECAUSE THEY PRESENT POLITICAL QUESTIONS WHICH MUST BE LEFT 
TO THE LEGISLATIVE BRANCH.    

The Plaintiff’s law of nations claim under the ATS and the Public Trust Doctrine should not 

be addressed by this Court because they deal directly with issues the Constitution makes the sole 
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responsibility of the Legislative Branch. Baker v. Carr, 369 U.S. 186 (1962). The Political 

Question Doctrine is a function of the separation of powers. Id. at 217. Federal courts must not 

adjudicate political questions. Powell v. McCormack, 395 U.S. 486, 518 (1969).  In Baker, the 

Court determined that plaintiffs claim alleging that a state statute arbitrarily and capriciously 

appointed representatives and deprived them of due process rights presented “a justiciable 

constitutional cause of action.” Id. at 208. The Political Question Doctrine applies when the issues 

are “textually committed to another branch of the government; or [there is a] lack of judicially . . 

. manageable standards for resolving it . . . .” Id. at 217. The simple presence of political aspects 

to a claim do not make it nonjusticiable. The Court held that political questions “uniquely demand 

single-voiced statement[s] of the Government's views.” Id. at 211. The Court noted that generally, 

“questions touching foreign relations are political questions,” but not all such issues are non-

justiciable. Id. at 211. Courts consider the “history of its management . . . and of the possible 

consequences of judicial action.” Id. at 212; See also Tanner v. Armco Steel Corp, 340 F. Supp. 

532 (S.D. Tex. 1972) (holding that environmental issues are best left to the legislative process due 

to the required balancing of economic and ecological values). 

In this case, the plaintiff’s law of nations claim under the ATS presents nonjusticiable 

questions which should be addressed by the legislature. The courts lack practicable standards for 

resolving such complicated political issues related to environmental and international public 

interests. Generally, questions about foreign relations are political questions. Although not all 

foreign political questions create non-justiciability, the standard for measuring ATS liability in the 

context of climate change is relatively new to the court. Although Courts have recognized ATS 

claims as justiciable in other contexts, the courts are ill equipped to resolve relatively new issues. 

Like the environmental issue in Tanner, here, the court would have to balance public interests, 

which is not within the traditional scope of the court’s jurisdiction. Due to the history of regulation 
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of the climate by the legislature, courts should be cautious in deciding political questions based on 

limited circumstances rather than allowing elected officials to determine what public prevailing 

interests. The court is ill-suited to balance the competing social interests of the fossil fuel industry 

and the public concern about the effects of climate change.   

The plaintiff’s public trust claim presents a nonjusticiable question which should be 

addressed by the legislature because the issue is “textually committed” to that branch of the 

government. Unlike Baker, this case is not just political in nature. It presents a political question. 

The issue of whether citizens have the right to protection from climate change and rising sea levels 

under public trust should be addressed by the legislature who regulates the industry. The courts 

lack practicable standards for resolving the complicated political issues of climate change under 

public trust. The legislature is equipped with the ability to analyze issues as paramount as global 

warming and the right citizens have as to its effects. The public trust question requires “a single-

voiced statement of the Government's views” about the public’s right to protection from climate 

change. Accordingly, the Court should not adjudicate the political question. While the court could 

weigh all the interests and make a determination on the evidence provided, it is well established 

that the “government by lawsuit” process is not consistent with the separation of powers. The 

legislature is better suited to analyze the economic value of supporting the fossil fuel industry and 

ecological values of protecting the public from the effect of climate change under public trust.  

Thus, plaintiffs’ claims under the ATS and public trust are nonjusticiable issues that cannot 

be resolved by this Court because they present political questions requiring the balancing of public 

interests. This is not to discount the danger imposed by the changing climate and impacted by the 

plaintiffs in this case. The issues are simply better suited for the legislature given the public policy 

issues at hand.  
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CONCLUSION 

For the foregoing reasons, Respondent, the United States, respectfully requests that this 

Court affirm the United States Court of Appeals for the Twelfth Circuit’s decision regarding 

issues IV and V and reverse the decision of United States Court of Appeals for the Twelfth 

Circuit’s regarding issues I, II, and III. Additionally, Respondent respectfully requests that this 

Court rule in the affirmative regarding issue VI.  
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