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STATEMENT OF JURISDICTION 

The district court had jurisdiction under 28 U.S.C. § 1331 (2012) and dismissed 

Appellants’ claims for failure to state claims for which relief could be granted on August 15, 

2018. See Illinois v. Milwaukee, 406 U.S. 91, 100 (1972); Bell v. Hood, 327 U.S. 678, 682 

(1946). Appellants timely filed notice of appeal in the district court. Fed. R. App. P. 4(a)(1)(A). 

This Court has jurisdiction over the appeal under 28 U.S.C. § 1291 (2012). See Moses H. Cone 

Mem’l Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 33 (1983) (“[T]he order was appealable 

because the plaintiff ‘was effectively out of court.’”) (quoting Idlewild Bon Voyage Liquor Corp. 

v. Epstein, 370 U.S. 713, 714 (1962)).  

 

STATEMENT OF THE ISSUES 

1. Can Mana bring an Alien Tort Statute claim against HexonGlobal, which is an American 

domestic corporation? The district court did not address this question, concluding that 

any action Mana might have under the Alien Tort Statute is displaced by greenhouse gas 

regulation under the Clean Air Act.  

2. Is the Trail Smelter principle a recognized principle of customary international law 

enforceable under the Alien Tort Statute? The district court did not address this question, 

concluding that any action Mana might have under the Alien Tort Statute is displaced by 

greenhouse gas regulation under the Clean Air Act. 

3. Assuming the Trail Smelter principle is customary international law, does it impose 

obligations enforceable against non-governmental actors? The district court did not 

address this question, concluding that any action Mana might have under the Alien Tort 

Statute is displaced by greenhouse gas regulation under the Clean Air Act. 
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4. If otherwise enforceable, is the Trail Smelter principle displaced by the Clean Air Act? 

The district court ruled in the affirmative, concluding that Mana’s Trail Smelter claim is 

displaced by the Clean Air Act. 

5. Is there a cause of action against the Government, based on the Fifth Amendment, for 

failure to protect the global atmospheric climate system from disruption due to the 

production, sale, and burning of fossil fuels? The district court ruled in the negative, 

dismissing the claim for failure to state a claim for relief. 

6. Do Appellants’ claims under the Alien Tort Statute and Public Trust Doctrine present 

non-justiciable political questions? The district court ruled in the affirmative, dismissing 

the claims for failure to state a claim for relief. 

 

STATEMENT OF CASE 

I. Statement of Facts 

The greenhouse effect is a scientific phenomenon in which trace atmospheric gases, 

including carbon dioxide and methane, trap solar radiation in the Earth’s atmosphere. Org. of 

Disappearing Island Nations v. Hexonglobal Corp., at 5, No. 66CV2018 (N. Union Is. Aug. 15, 

2018) (hereinafter “Opinion”), appeal docketed, No. 18-000123. The current climate “depends 

on the balance between the amount of solar radiation that reaches the Earth and the amount of 

heat that is radiated . . . back into space.” Id. Rapid increases in agricultural and industrial 

activity paired with the production and combustion of fossil fuels have resulted in increased 

concentrations of greenhouse gases in the atmosphere. Id. While the United States did support 

public policies that enhanced the development and availability of fossil fuel resources, “the 

majority of government actions . . . long predated any awareness of the potential dangers of 
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human induced climate change.” Id. at 6, 11. HexonGlobal is responsible for six percent of all 

historic emissions. Id. at 5. Based on its own research, the company was first made aware of the 

impact of greenhouse gas emissions in the 1970s. Id. All sources within the United States have 

“been responsible for twenty percent of cumulative global anthropogenic . . . greenhouse gas 

emissions[.]” Id. at 6. It is estimated that global temperatures, as a result of increased 

concentration in gases from all global sources, could rise relative to pre-industrial levels. Id. at 5. 

The United States has since recognized and actively worked to mitigate its greenhouse 

gas emissions. In 1992, the United States signed and ratified the United Nations Framework 

Convention on Climate Change. Id. at 6. In 2007, the Supreme Court determined that greenhouse 

gases were pollutants subject to regulation under the Clean Air Act. Id. In 2009, the 

Environmental Protection Agency (“EPA”) found that greenhouse gas pollutants endanger public 

health or welfare triggering the imposition of nationwide greenhouse gas regulations. Id. In 2010, 

the EPA and the National Highway Transportation Agency established fuel economy standards 

and greenhouse gas emission rates for vehicles. Id. In 2015, President Barack Obama signed the 

Paris Agreement and the EPA implemented standards to further control power plant emissions. 

Id. at 7. In 2017, President Donald J. Trump announced an intention to withdraw from the Paris 

Agreement. Id. The EPA proposed a freeze in fuel economy standards in 2018. Id. 

The Organization of Disappearing Island Nations along with Apa Mana, an A’Na Atu 

national, and Noah Flood, a United States citizen residing in New Union Islands, are the 

appellants in this case (“Appellants”). Id. at 1. They assert that the United States and 

HexonGlobal (“Appellees”) are responsible for sea level rise and increased temperatures that 

have caused Mana and Flood to experience home damage, seawater intrusion into their drinking 

water, and reductions in seafood availability. Id. at 5. 
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II. Procedural History 

 The Organization of Disappearing Island Nations along with Apa Mana (“Mana”), and 

Noah Flood (“Flood”), Appellants, filed the present lawsuit, invoking federal question 

jurisdiction. Opinion, at 1. The case was assigned to United States District Judge Romulus N. 

Remus. Id. at 11. The Appellees, HexonGlobal and the United States (“the Government”), each 

filed motions under Fed. R. Civ. P. 12 (B)(6) to dismiss Appellants’ claims for failure to state a 

claim. The district court granted Appellees’ motions and dismissed Appellants’ claims for fail to 

state claims for which relief could be granted on August 15, 2018. Id. at 1. Appellants timely 

filed notice of appeal. Id. 

 

SUMMARY OF ARGUMENT 

The judicial department’s authority “to say what the law is” is a bedrock principle of 

American jurisprudence. Marbury v. Madison, 5 U.S. 137, 177 (1 Cranch 137) (1803). This 

power, however, is strictly confined by the Constitution and the statutory schemes enacted by 

Congress. Appellants and Co-Appellee’s arguments should be rejected. They would require this 

Court to deviate from Marbury’s bedrock principle by undermining the comprehensive 

regulatory scheme established by Congress, creating a substantive due process right unmoored 

from this Nation’s history and traditions, and developing a standard that is not judicially 

discoverable or manageable. 

The first issue presented is the applicability of the Alien Tort Statute. HexonGlobal’s 

arguments unduly narrow Alien Tort Statute jurisdiction, which Congress enacted to ensure 

American federal courts have jurisdiction for the claims of foreign plaintiffs aggrieved by 

violations of customary international law. In enacting this statute, Congress recognized that 
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failure to provide alien nationals with jurisdiction for claims against American parties could 

undermine relations with foreign countries. Congress and the Supreme Court have further 

acknowledged that without such jurisdiction alien nationals would be tempted to hale American 

defendants into foreign courts which may lack procedural safeguards. To avoid these deleterious 

consequences, jurisdiction for violations of customary international law under the Alien Tort 

Statute is mandated. 

The second issue raised in this appeal is whether the Trail Smelter principle is customary 

international law enforceable against HexonGlobal. The Government believes that it is 

customary and enforceable. The concept embodied in Trail Smelter—that polluters should pay 

for their transboundary harm—is pervasive in international agreements to which the United 

States is a party and the actual conduct of nations. The jurisprudence of this country demands 

that international norms that are “custom and practice” among nations be recognized as 

customary international law. In turn, Trail Smelter’s condition as customary international law in 

combination with the Alien Tort Statute obligate this Court to find jurisdiction for Appellants’ 

claim. 

Third, however, the Clean Air Act (“CAA”) is controlling in this matter and displaces all 

federal common law claims, including those arising under customary international law, by 

providing the circumstances and mechanisms through which parties can bring a cause of action. 

Congress delegated to the EPA exclusive authority in the CAA to regulate greenhouse gas 

emissions, and the CAA explicitly directs how and when parties can raise air pollution claims. 

Additionally, the CAA speaks directly to the issue of international air pollution by setting forth 

the procedure by which the EPA addresses transboundary harm to other nation-states. In 

implementing a scheme to regulate greenhouse gas emissions and providing avenues for citizen 
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and alien enforcement, the CAA displaces all remedies for air emissions not expressly provided 

by Congress. 

Fourth, Appellants assert that a substantive due process right stemming from the Public 

Trust Doctrine create a basis for this action. However, this assertion would require this Court to 

craft a rule of law disconnected from two centuries of case law, history, and tradition. The Public 

Trust Doctrine is a theory of state sovereignty that is inapplicable to the federal government. 

Even if the doctrine were binding on the Government, it is limited in scope to public waters and 

other traditional public resources. Moreover, there is scant evidence in support of a substantive 

due process climate right. Indeed, no such right exists in “history and tradition” of this Nation. 

American courts, in fact, have for more than a century placed stringent limits on air emission 

claims. Finally, it is impossible for this Court to craft a judicially manageable standard for 

Appellants’ claims without first engaging in policymaking decisions dedicated to the coordinate 

branches and invading Congress’ commerce clause authority. U.S. Const. art. I, §§ 1, 8. 

For the foregoing reasons, the Government respectfully requests that this Court find: (1) 

jurisdiction for a Trail Smelter claim under the Alien Tort Statute; (2) Trail Smelter claims are 

displaced by the Clean Air Act; (3) the Public Trust Doctrine cannot be the basis for a federal 

claim; and (4) Appellants’ claims are not justiciable. 

 

ARGUMENT 

I. Standard of Review 

 First, this Court reviews de novo whether the district court correctly applied the relevant 

substantive law when a case is dismissed for failure to state a claim upon which relief may be 

granted. Nat’l Audubon Soc. v. Dep’t of Water, 869 F.2d 1196, 1200 (9th Cir. 1988).  
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 Second, this Court engages “in a more searching preliminary review of the merits than is 

required . . . under the more flexible ‘arising under’ formulation” because the jurisdictional issue 

in Alien Tort Statute cases is often intertwined with the merits of a “law of nations” claim. 

Filartiga v. Pena-Irala, 630 F.2d 876, 887 (2d Cir. 1980) (citation omitted).  

Third, whether there is a cause of action against the Government based on Fifth 

Amendment due process protections is a constitutional question of law that this Court reviews de 

novo. Martinez–Rosas v. Gonzales, 424 F.3d 926, 930 (9th Cir. 2005); Hanan v. Mukasey, 519 

F.3d 760, 763 (8th Cir. 2008).  

Fourth, this Court reviews de novo whether appellants’ claims constitute nonjusticiable 

political questions. Flores v. S. Peru Copper Corp., 414 F.3d 233, 241 (2d Cir. 2003).  

 

II. The Alien Tort Statute Permits Mana’s Claim Because the Trail Smelter Principle is 

Customary International Law Enforceable Against Domestic Parties 

A. The Alien Tort Statute Provides Jurisdiction for Mana’s Claim Because it is a 

“Specific, Universal, and Obligatory” International Norm 

Mana asserts that the Alien Tort Statute (“ATS”) provides jurisdiction for her customary 

international law tort claim against HexonGlobal for violation of the Trail Smelter principle. 

Opinion, at 8. See also Filartiga, 630 F.2d at 887 (“[T]he Alien Tort Statute . . . open[s] the 

federal courts for adjudication of the rights already recognized by international law.”). The ATS 

provides that “district courts shall have original jurisdiction of any civil action by an alien for a 

tort only, committed in violation of the law of nations or a treaty of the United States.” 28 U.S.C. 

§ 1350 (2012). In Filartiga v. Pena-Irala, a case credited with reviving the modern application of 

ATS jurisdiction, the Second Circuit Court of Appeals held, “courts must interpret international 
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law not as it was in 1789, but as it has evolved and exists among the nations of the world today.” 

630 F.2d at 881. In Kadic v. Karadzic, the Second Circuit clarified that the Alien Tort Statute 

confers federal subject-matter jurisdiction when “three conditions are satisfied: (1) an alien sues 

(2) for a tort (3) committed in violation of the law of nations.” 70 F.3d 232, 238 (2d Cir. 1995). 

The statutory text and subsequent judicial holdings make clear only violations of the law 

of nations or a treaty are actionable under the Alien Tort Statute. In Sosa v. Alvarez-Machain, the 

Supreme Court held that an “[a]ctionable violation[] of international law must be of a norm that 

is specific, universal, and obligatory.” 542 U.S. 692, 732 (2004) (quoting In re Estate of Marcos 

Human Rights Litig., 25 F.3d 1467, 1475 (9th Cir. 1994). Since the Court’s holding in Sosa, 

American circuits and district courts have routinely recognized international torts as actionable 

under the “law of nations,” or customary international law, in numerous contexts. See, e.g., 

Abdullahi v. Pfizer, Inc., 562 F.3d 163, 175 (2d Cir. 2009) (finding that nonconsensual medical 

experimentation on humans constituted a violation of universally accepted norm of customary 

international law); Aldana v. Del Monte Fresh Produce, 416 F.3d 1242, 1247 (11th Cir. 2005) 

(finding that state-sponsored torture likely violates international law and is actionable under the 

ATS); Velez v. Sanchez, 754 F. Supp. 2d 488, 496 (E.D. N.Y. 2009) (holding that claims of 

human trafficking can be heard under the ATS as a violation of an international law); Adhikari v. 

Daoud & Partners, 697 F. Supp. 2d 674, 687 (S.D. Tex. 2009) (holding ATS jurisdiction over 

human trafficking claims is appropriate because these types of claims are considered violative of 

customary international law); In re Xe Servs. Alien Tort Litig., 665 F. Supp. 2d 569, 582 (E.D. 

Va. 2009) (“Claims for violations of the international norm proscribing war crimes are 

cognizable under the ATS.”).  
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 HexonGlobal mistakenly asserts that the Supreme Court’s holding in Jesner v. Arab 

Bank, PLC bars jurisdiction under the Alien Tort Statute against American domestic 

corporations. 138 S. Ct. 1386 (2018). In Jesner, plaintiffs claimed that through its New York 

offices, Jordan-based Arab Bank had allowed money to be disbursed to terrorist groups in the 

Middle East, which ultimately led to funding of terrorist attacks that occurred in the Middle East. 

Id. at 1393. In that case, the Court declined to find jurisdiction for the claim against the bank. Id. 

at 1403. However, HexonGlobal’s assertion misreads both the Jesner Court’s holding and its 

reasoning.  

 First, the Court declined to address whether the ATS provides jurisdiction for tort claims 

against domestic corporations in Jesner. The Court, instead, narrowly tailored its holding to 

foreign corporations. Id. Second, the Court’s reasoning and Congress’ purpose in enacting the 

Alien Tort Statute do not support the extension of the Jesner holding to American domestic 

corporations. In Jesner, the Court recognized, “[t]he principal objective of the statute, when first 

enacted, was to avoid foreign entanglements by ensuring the availability of a federal forum 

where the failure to provide one might cause another nation to hold the United States responsible 

for an injury to a foreign citizen.” Id. at 1397 (citing Sosa, 542 U.S. at 715–719; Kiobel v. Royal 

Dutch Petroleum Co., 569 U.S. 108, 123–124, 133 (2013)). The Jesner Court further considered 

the reciprocal implications and reasoned, “allowing plaintiffs to sue foreign corporations under 

the ATS could establish precedent that discourages American corporations from investing abroad 

. . . where judicial systems might lack the safeguards of United States courts.” Jesner, 138 S. Ct. 

at 1406.  

In this case, Mana’s claim against HexonGlobal does not present the risk of retaliation 

against American corporations that the Supreme Court clearly was concerned about in Jesner. 
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First, HexonGlobal is an American corporation. Second, Mana has brought her claim in an 

American court. Thus, HexonGlobal will be afforded the attendant procedural safeguards to 

which it is entitled should this Court find jurisdiction exists. 

Moreover, when Congress enacted the Alien Tort Statute, it intended to provide foreign 

plaintiffs, like Mana, an opportunity to seek redress for torts committed in violation of customary 

international laws. Id. at 1397. The Jesner Court was reluctant to find Arab Bank, a foreign 

corporation, liable for plaintiff’s claims in part because the court wanted to avoid undermining 

foreign relations. Id. at 1399 (citing Sosa, 542 U.S. at 727). Allowing Mana to pursue to her 

claim is unlikely to interfere with the Government’s foreign relations. Rather, the inverse is true. 

As the Supreme Court has acknowledged, the ATS was intended to avoid negative foreign 

relations outcomes by ensuring foreign plaintiffs may seek to redress harms caused by American 

defendants. Id. at 1397. Here, HexonGlobal is a domestic company that Mana asserts is the 

source of her harm. Denying her ATS jurisdiction would be contrary to the statute’s express 

purpose: avoiding situations in which other nations hold the United States directly responsible 

for the injuries sustained by their citizens. Id. at 1387.  

 HexonGlobal further cites the Supreme Court’s holding in Kiobel for its assertion that the 

Alien Tort Statute does not provide jurisdiction for the claims against it. 569 U.S. at 108. The 

Kiobel Court concluded that ATS jurisdiction was lacking for the claims against the corporation, 

despite plaintiff’s allegations that the company violated a law of nations. Kiobel, 569 U.S. at 

124–25 (holding that the ATS does not extend to suits against foreign corporations when “all the 

relevant conduct took place outside the United States[.]”). The Court’s decision, however, 

neither was premised on the corporation’s principal place of business nor on where the harm 

from its alleged action was felt. Id. Instead, the Court dismissed the case because the conduct 
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that led to the claim of the violation occurred on foreign soil. Kiobel, 569 U.S. at 124 (“[T]he 

presumption against extraterritoriality applies to claims under the ATS, and that nothing in the 

statute rebuts that presumption.”). Unlike in Kiobel, where the actions giving rise to the claim 

occurred abroad, here, Mana asserts that the conduct that gave rise to her claim primarily took 

place in the United States; namely, the sale and subsequent combustion of fossil fuels. Opinion, 

at 9. The facts in the present matter compared with the Court’s reasoning in Jesner and Kiobel 

make the holdings of those cases inapplicable. Alien Tort Statute jurisdiction in this case would 

further, rather than undermine, the Government’s foreign relations by ensuring foreign plaintiffs 

have jurisdiction against American nationals. ATS jurisdiction also ensures that domestic 

American corporations receive appropriate procedural protections that may not be available in 

foreign forums. Should Mana’s claim arise under customary international law, as the 

Government believes it does, the Alien Tort Statute provides this Court jurisdiction to hear it. 

 

B. Trail Smelter is a “Specific, Universal, and Obligatory” Rule of Customary 

International Law 

Robust support exists for judicial recognition of “a principle of the law of nations, or 

customary international law . . . [that holds] emissions into the environment within the territory 

of one nation must not be allowed to cause substantial harms in the territory of other nations.” 

Opinion, at 8. Customary international law “results from a general and consistent practice of 

states followed by them from a sense of legal obligation.” Restatement (Third) of the Foreign 

Relations Law of the United States § 102(2) (Am. Law Inst. 1987); see also The Paquete 

Habana, 175 U.S. 677, 711 (1900) (“[The law of nations] rests upon the common consent of 
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civilized communities. It is of force, not because it was prescribed by any superior power, but 

because it has been generally accepted as a rule of conduct.”). 

In the Trail Smelter Case, the United States submitted itself to binding arbitration with 

Canada in a dispute over the damage caused by fumes discharged from the smelter of the 

Consolidated Mining and Smelting Company in Trail, British Columbia. Trail Smelter Case 

(U.S. v. Can.), 3 R.I.A.A. 1905 (Trail Smelter Arb. Trib. 1941). Arising from this arbitral 

decision are two fundamental, customary principles of international law. First, national 

governments are obligated to address material transboundary environmental harm originating 

from within their borders. Id. at 1963 (quoting Clyde Eagleton, The Responsibility of States in 

International Law 80 (1928)). Second, parties that cause material transboundary environmental 

harm must pay monetary damages to the injured party. Id. at 1966–81. These principles 

stemming from Trail Smelter are today embodied in international treaties, foreign statutes, 

federal law, and normative international conduct. For nearly fifty years, international treaties 

have recognized Trail Smelter as a customary international law. See U.N. Conference on the 

Human Environment, Stockholm, June 5-16, 1972, Declaration of the United Nations 

Conference on the Human Environment, 5, U.N. Doc A/CONF.48/14/Rev. 1 (June 16, 1972) 

(“States have . . . the responsibility to ensure that activities within their jurisdiction or control do 

not cause damage to the environment of . . . areas beyond the limits of national jurisdiction.”). 

Indeed, as the District Court noted, this principle was reaffirmed and endorsed by 190 nations in 

the 1992 Rio Declaration. Opinion, at 9.  

Though the enactment of international treaties alone is insufficient to find the existence 

of a customary international law, actual nation-state compliance with such agreements suffices. 

In Kiobel, the Second Circuit explained that customary international law “develops . . . through 
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the custom and practice ‘among civilized nations . . . gradually ripening into a rule of 

international law.’” 621 F.3d 111, 140 (2d Cir. 2010), aff’d, 569 U.S. 108 (2013) (quoting Sosa, 

542 U.S. at 715); see also Continental Shelf (Libyan Arab Jamahiriya v. Malta), Judgment, 1985 

I.C.J. 13, 29–30 ¶ 27 (June 3) (“It is of course axiomatic that the material of customary 

international law is to be looked for primarily in the actual practice and opinio juris of States, 

even though multilateral conventions may have an important role to play in recording and 

defining rules deriving from custom, or indeed in developing them.”).  

The Montreal Protocol is one example of international agreement in which nation-state 

compliance illustrates the existence of Trail Smelter principle as customary international law. 

See The Montreal Protocol on Substances That Deplete the Ozone Layer, Sept. 16, 1987, S. 

Treaty Doc. No. 100–10, 1522 U.N.T.S. 29. The Montreal Protocol governs ozone layer 

depletion by setting concrete and reciprocal obligations that all nations are expected to meet. It 

includes, among other features, timetables, deadlines, restrictions on trade, and penalty 

mechanisms. The customary nature of the Montreal Protocol is evidenced by the actual 

compliance of its signatories, the progress that has been achieved, and widespread 

acknowledgement of its success. See generally Mexichem Fluor, Inc. v. Envtl. Prot. Agency, 866 

F.3d 451, 454 (D.C. Cir. 2017). 

The 1973 International Convention for the Prevention of Pollution from Ships and the 

Protocol of 1978 Relating to the International Convention for the Prevention of Pollution from 

Ships (“MARPOL 73/78”) further illustrate the maturing commitment of nation-states to hold 

domestic polluters accountable for international harm. “MARPOL sets forth regulations for the 

prevention of pollution by oil from ships.” United States v. Abrogar, 459 F.3d 430, 432 (3d Cir. 

2006). Failure of a ship to comply with MARPOL requirements allows nation-states “to bar 
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ships from enter[ing] port, to prohibit the ship from leaving port without remedial action, to refer 

the matter to the flag state of the vessel, or where appropriate, to prosecute the violation[.]” Id. 

MARPOL 73/78 signatory flagged-vessels now ship more than ninety-five percent of all 

tonnage, and the agreement is driving both industry self-policing and compliance actions by 

national governments. Id. at 432; see also Act to Prevent Pollution from Ships, 33 U.S.C. §§ 

1901 et seq. (2012) (directing the United States Coast Guard to enforce the MARPOL Protocol).  

In addition to compliance with international agreements, a growing body of foreign 

litigation underscores the international acceptance of the Trail Smelter principle. See, e.g., 

Macquarie Generation v Hodgson (2011) NSWCA 424, ¶¶ 16, 43–63 (reasoning that common 

law principles requiring prevention of emissions in excess of levels that could be achieved by 

exercising “reasonable regard and care for the interests of others and the environment” were not 

applicable to a permit granted under statute); Pulp Mills on the River Uruguay (Arg. v. Uru.), 

Judgment, 2010 I.C.J. Reports 14, ¶ 204 (Apr. 20) (“[T]he obligation to protect and preserve . . . 

has gained so much acceptance among States that it may now be considered a requirement under 

general international law to undertake an environmental impact assessment where there is a risk 

that the proposed industrial activity may have a significant adverse impact in a transboundary 

context[.]”); Commission on Human Rights, Republic of Philippines, Petition Requesting an 

Investigation of the Responsibility of the Carbon Majors for Human Rights Violations or Threats 

of Violations Resulting from the Impacts of Climate Change, Case No. CHR-NI-2016-0001 

(2015); Letter from Andrew Yatilman, Director, Office of Environment & Emergency 

Management, The Federated States of Micronesia, to Ministry of the Environment of the Czech 

Republic, Request for a Transboundary Environmental Impact Assessment (Dec. 3, 2009). Even 

where plaintiffs in these foreign cases do not prevail, the fact that these foreign cases exist and 
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are litigated affirms Trail Smelter as customary international law, or a normative course of 

conduct. A norm need not be outcome determinative. It merely needs to be “[a] model or 

standard . . . against which society judges someone or something.” Norm, Black’s Law 

Dictionary (10th ed. 2014). 

To be clear, it is not just the enactment of international agreements that evidences 

customary international law. Rather, as required by the Supreme Court’s holdings in Sosa and 

Kiobel, it is the actions of more than 196 countries that fulfill the requirements of agreements 

like the Montreal Protocol and the growing body of litigation that demonstrates Trail Smelter 

principle as customary international law. In addition, Congress has embedded the customary 

international law embodied in Trail Smelter in federal law. Section 115 of the Clean Air Act 

provides a remedy for transboundary air pollution emitting from the United States. Clean Air 

Act, 42 U.S.C. § 7415(a), (b) (2012). As these examples illustrate, nations around the world, 

including the United States, recognize and conform their behavior to the norms encompassed in 

Trail Smelter. Thus, what began as mere international lawmaking with the Stockholm 

Declaration has “ripen[ed] into a rule of international law” through the normative conduct of 

nation-states. Sosa, 542 U.S. at 715. The actions of nations around the world, including the 

United States, to account for their transboundary harms and to require polluters to pay, show 

why this Court should recognize Trail Smelter as customary international law. 

 
C. The Trail Smelter Principle is Applicable to HexonGlobal’s Conduct 

The Alien Tort Statute “confers federal subject-matter jurisdiction when the following 

three conditions are satisfied: (1) an alien sues (2) for a tort (3) committed in violation of the law 

of nations.” Kadic, 70 F.3d at 238. There is first no dispute that Mana, a citizen of A’Na Atu, is 

an alien national. Opinion, at 3. Second, as argued above, the Trail Smelter principle is 
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customary international law. Thus, the only remaining inquiry is to determine whether Trail 

Smelter is applicable to HexonGlobal’s conduct. Here, the district court found, “HexonGlobal, 

and its corporate predecessors [had] been aware since the 1970s that continued global sales and 

combustion of fossil fuel products would result in substantial harmful global climate change and 

sea level rise. HexonGlobal persisted in these profitable business activities despite this 

knowledge.” Opinion, at 5. The district court further concluded, “[P]roducts sold by 

HexonGlobal (and its corporate predecessors) are responsible for 32% of United States 

cumulative fossil fuel-related greenhouse gas emissions[.]” Id.  

In the Trail Smelter Case, though the United States and Canada were officially the named 

parties, Consolidated Mining and Smelting Company was ultimately responsible for $428,000 in 

damages to Washington State farmers and approximately $20 million in improvements to its 

smelting facilities. See James R. Allum, “An Outcrop of Hell”: History, Environment, and the 

Politics of the Trail Smelter Dispute, & John E. Read, The Trail Smelter Dispute, in 

Transboundary Harm in International Law: Lessons from the Trail Smelter Arbitration 16, 32 

(Rebecca M. Bratspies & Russell A. Miller eds. 2006). Like the Washington State farmers, 

Mana, in this case, seeks jurisdiction to redress her alleged harm. 

HexonGlobal’s assertion that Trail Smelter is not enforceable against corporations is 

mistaken. First, the facts of Trail Smelter show that corporations can be required to pay for their 

transboundary environmental harm. Id. Second, the theory that Trail Smelter requires nation-

states to directly address harms caused by private third-parties is too narrow. Providing would-be 

plaintiffs the opportunity, as the Alien Tort Statute does, to pursue claims against responsible 

private parties is an appropriate means of complying with Trail Smelter – just as it was in the 

original arbitration. In addition, the Clean Air Act enacted by Congress, which includes 
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mechanisms for addressing transboundary harm and noncompliance with regulatory 

requirements further fulfill the Government’s obligations under Trail Smelter. To exempt 

corporate polluters from Trail Smelter would render the principle toothless—because it excises a 

significant source of emissions from compliance requirements—in violation of a customary 

international law that has ripened during the past seventy years. Moreover, the failure of this 

Court to find jurisdiction in this matter would undermine the broader development of customary 

international law in other contexts and Congress’ purpose in enacting the Alien Tort Statute. 

 

III. The Clean Air Act Displaces Any Federal Common Law Right to Abatement of 

Greenhouse Gas Emissions 

A. Mana’s Trail Smelter Claim is a Federal Common Law Claim Displaced by the 

Clean Air Act 

While “[t]here is no federal general common law,” Erie R. Co. v. Tompkins, 304 U.S. 64, 

78 (1938), it continues to prosper in certain enclaves such as admiralty, interstate disputes, and 

foreign affairs. In these specialized subject-matter areas, which fall firmly in the sphere of the 

Government, it would be inconsistent to assert that a customary international law claim, such as 

Mana’s Trail Smelter claim, emanates from anywhere but federal common law. United States v. 

Belmont, 301 U.S. 324, 330 (1937) (“Governmental power over internal affairs is distributed 

between the national government and the several states. Governmental power over external 

affairs is not distributed, but is vested exclusively in the national government.”). Congress’ 

whole purpose in enacting the Alien Tort Statute was to ensure that federal courts had 

jurisdiction to hear these claims because they were not being heard in state courts. Jesner, 138 S. 

Ct. at 1396. However, what Congress gives, it can take away. While the ATS grants jurisdiction 
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for customary international law claims, as argued above, the Clean Air Act displaces all common 

law air emissions claims.  

The Supreme Court unequivocally has held the Clean Air Act displaces all federal 

common law environmental claims. In Am. Elec. Power Co. v. Connecticut, the Court held, “the 

Clean Air Act and the EPA actions it authorizes displace any federal common law right to seek 

abatement of carbon-dioxide emissions.” 564 U.S. 410, 424 (2011). In Massachusetts v. E.P.A., 

the Court explained that “the Clean Air Act requires the [EPA] to regulate emissions” following 

an “Endangerment Finding.” 549 U.S. 497, 533 (2007). The distinction drawn by Mana between 

the Supreme Court’s holding in Am. Elec. Power Co., which referenced power plants, and this 

case is unfounded. The Clean Air Act requires the EPA to regulate both fixed sources and mobile 

sources of greenhouse gas emissions. See Massachusetts, 549 U.S. at 531–32.   

 The Clean Air Act further provides the EPA Administrator significant discretion to 

implement the appropriate regulatory scheme for emission sources following an “Endangerment 

Finding.” Clean Air Act, 42 U.S.C. § 7411(b)(1)(A) (2012) (establishing authority over 

stationary sources); § 7521(a)(1) (2012) (establishing authority over motor vehicle sources). 

Upon making an Endangerment Finding, the EPA is obligated to regulate the source accordingly 

and the CAA provides mechanisms for implementation, review, and enforcement. Id. § 

7607(b)(1) (2012); see Am. Elec. Power Co., 564 U.S. at 425. Accordingly, the EPA made such 

an Endangerment Finding in 2009, thereby establishing the agency duty and regulatory basis to 

limit greenhouse gas emissions. Endangerment and Cause or Contribute Findings for Greenhouse 

Gases Under Section 202(a) of the Clean Air Act, 74 Fed. Reg. 66,496 (Dec. 15, 2009) (codified 

at 40 C.F.R. ch. I). The CAA mandates that the EPA “shall” regulate pollutants upon making an 
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Endangerment Finding, 42 U.S.C. § 7411(b)(1)(A); § 7521(a)(1), indicating this duty is 

nondiscretionary. 

The Clean Air Act, moreover, speaks directly to the question of transboundary air 

pollution mitigation. Section 115 directs that when the EPA has reason to believe that pollutants 

emitted in the United States contribute to air pollution that is reasonably “anticipated to endanger 

public health or welfare in a foreign country,” the EPA must notify the Governor of the emitting 

state, revise the state implementation plan, and hold a hearing which the affected foreign country 

may attend. Id. § 7415(a), (b). In Section 115, Congress establishes its intended remedy for 

harms caused by transboundary emissions. It allows a foreign complainant to raise their specific 

concerns, collaborate with the emitting state, and seek avenues for resolution. Id. Legislative 

history further clarifies that Congress considered and rejected other remedies for international 

pollution not contemplated in the Section 115. Staff of Subcomm. on Envtl. Pollution of the S. 

Env’t & Pub. Works Comm., 95th Cong., Section-by-Section Analysis of S. 252 and S. 253, 

Clean Air Act Amendments 17 (Comm. Print. 1977) (“[T]he implementation plan approach is 

more appropriate than the enforcement conference for international air pollution. Section 115 as 

revised, therefore[] . . . will require the State in which the source of those emissions is located to 

revise its implementation plan to control those emissions.”).  

When Congress has addressed a question that was previously governed by federal 

common law that judge-made law is displaced. Am. Elec. Power Co., 564 U.S. at 423 (citing City 

of Milwaukee v. Illinois & Michigan, 451 U.S. 304, 305 (1981)). The Supreme Court’s decisions 

in Massachusetts and Am. Elec. Power Co. eliminate any dispute regarding the comprehensive 

nature of the Clean Air Act or whether it directly addresses greenhouse gas regulation. Because 
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Congress has answered the question, Mana’s common law air emissions claim is displaced, and 

she must avail herself of the remedies provided by Congress.  

 

B. This Court May Not Craft an Air Emissions Remedy When Congress Already 

Has Provided One 

 In addition to the Section 115 mechanism, the Clean Air Act also includes a citizen suit 

provision for violations of emission standards. 42 U.S.C. § 7604(a) (2012). The CAA’s citizen 

suit provision offers a remedy while simultaneously defining the appropriate procedures for 

seeking such relief. In these situations, where Congress specifies “‘elaborate enforcement 

provisions’ for remedying the violation of a federal statute . . . ‘it cannot be assumed that 

Congress intended to authorize . . . additional judicial remedies[.]’” CleanCOALition v. TXU 

Power, 536 F.3d 469, 478 (5th Cir. 2008) (quoting Middlesex County Sewerage Authority v. 

Nat’l Sea Clammers Ass’n, 453 U.S. 1, 14–15 (1981)). As the provisions show, in combination 

with past judicial decisions and legislative history, the Clean Air Act itself provides the exclusive 

means for remedying air emission violations and transboundary harms. Mana, thus, may not seek 

“the same relief . . . [by] invoking federal common law.” Am. Elec. Power Co., 564 U.S. at 425.  

            Mana wrongly asserts that Bivens v. Six Unknown Named Agents of FBN allows this 

Court to fashion new remedies in the face of a congressionally-created one. 403 U.S. 388 (1971). 

The Bivens decision is distinguishable from the current case for several reasons. First, the federal 

agents in that case affirmatively acted in a manner that violated the plaintiff’s Fourth 

Amendment rights. Second, the Court recognized that damages historically have been made 

available for violations of personal liberty interests. Third, in that case, no other federal remedy 

was available. Unlike in Bivens, in this case, the Government has not violated Mana’s personal 
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liberty interests – her asserted harm occurred abroad and arises from transboundary air 

emissions. In addition, courts have clarified that when a “statutory remedial scheme exists” 

courts should consider whether there are “‘factors counseling hesitation’ before devising such an 

implied right of action.” Western Radio Services Co. v. U.S. Forest Service, 578 F.3d 1116, 1120 

(9th Cir. 2009) (quoting Wilkie v. Robbins, 551 U.S. 537, 550 (2007)). In this case, there are 

significant reasons for this Court to avoid creating new rights of action. Congress enacted a 

comprehensive scheme for air emission regulations to achieve its desired policy goals. It 

empowered the EPA to develop and enforce this scheme to ensure uniform outcomes and 

certainty for regulated parties. The framework adopted by Congress in the CAA also recognizes, 

that in cases such as this one, where victims are dispersed, and their losses are relatively small in 

magnitude, a regulatory approach generally is superior to judicially driven remedies. Centralized 

enforcement by the EPA also facilitates the development of subject-matter expertise by agency 

staff and avoids the risk of inconsistent judicially determined outcomes.  

 Because of the comprehensive and elaborate regulatory scheme enacted by Congress to 

mitigate greenhouse gas emissions and transboundary pollution harm, remedy violations of this 

scheme, and the important public policy questions implicated by international pollution, this 

Court should reject Mana’s invitation to craft additional remedies not contemplated by Congress. 

 

IV. Appellants’ Exclusive Remedy is Participation in the Political Process 

A. Flood’s Claim Arising From the Public Trust Doctrine is Unfounded Because it is 

a State Sovereignty Doctrine Inapplicable to Greenhouse Gas Emissions  

Flood contends that the Public Trust Doctrine requires the Government to pursue the 

appellant’s preferred regulatory scheme for management of the global climate system. Opinion, 
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at 10. The Public Trust Doctrine cannot compel the Government to adopt appellant’s desired 

regulatory scheme because the doctrine neither is applicable to the federal government nor to 

greenhouse gas emissions. The doctrine merely stands for the proposition that states retain 

sovereignty over the tidewaters and waterways within their borders. See Stop the Beach 

Renourishment, Inc. v. Florida Dep’t of Envtl. Prot., 506 U.S. 702, 707 (2010) (holding “the 

State owns in trust for the public the land permanently submerged beneath navigable waters and 

the foreshore[.]”); Phillips Petroleum Co. v. Mississippi, 484 U.S. 469, 476 (1988) (“States, upon 

entry into the Union, received ownership of all lands under waters subject to the ebb and flow of 

the tide.”); United States v. Mission Rock Co., 189 U.S. 391, 404 (1903) (holding that California, 

like other states, upon admission into the United States received “dominion and sovereignty 

over, all soils under the tide waters within her limits passed to the state[.]”). 

Most actions arising under the Public Trust Doctrine are between private landowners and 

state governments precisely because it is a legal theory addressing state powers. In Illinois Cent. 

R. Co. v. State of Illinois, 146 U.S. 387 (1892), for example, the State of Illinois enacted 

legislation granting a railroad company title to submerged lands in the City of Chicago harbor. 

The railroad raised and developed a portion of the lands for its operations. However, some of the 

submerged lands already were in use for harbor navigation and commerce. In that case, the 

Supreme Court held “[a] grant of all the lands under the navigable waters of a state has never 

been adjudged to be within the legislative power; and any attempted grant of the kind would be 

held, if not absolutely void on its face, as subject to revocation.” 146 U.S. at 453. In contrast, 

however, the Court noted that lands held by states under the Public Trust Doctrine are “different 

from the title which the United States hold in the public lands which are open to pre-emption and 

sale.” Id. at 452. 
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The Public Trust Doctrine creates the basis for a common law state tort claim when: (1) 

submerged lands held by the state, (2) are conveyed to a third party, (3) for a purpose not within 

the public interest. Stop the Beach Renourishment, Inc., 506 U.S. at 702; Phillips Petroleum Co., 

484 U.S. at 469; Mission Rock Co., 189 U.S. at 391; Illinois Cent. R. Co., 146 U.S. at 387. Here, 

Flood failed to assert as part of his claim any of these requirements—nor could he—because no 

lands held by a state government are at issue in this case. Flood also failed identify any property 

interest that has been alienated. In tacit acknowledgement that it is impossible to meet the Public 

Trust Doctrine’s requirements, Flood, instead, asks this Court to dramatically expand the 

application of the Public Trust Doctrine far beyond the limits set in more than a century of case 

law – to cases involving neither public lands nor state governments. No American court, 

including the Supreme Court, has ever accepted such a radical expansion of the doctrine. In 

2012, the Supreme Court reaffirmed that the Public Trust Doctrine is not applicable to the federal 

government. The Court held “the public trust doctrine remains a matter of state law.” PPL 

Montana, LLC v. Montana, 565 U.S. 576, 603 (2012). It further explained the Public Trust 

Doctrine cannot be the basis of a federal constitutional claim because “the contours of that public 

trust do not depend upon the Constitution.” Id. at 604. In addition, the global climate system is 

fundamentally different and cannot be treated like a traditional Public Trust Doctrine property 

interest: 

Considerations involved in the emission of greenhouse gases and the resulting 
effects of global warming are “entirely different” than those germane to water 
. . . . While a water pollution claim typically involves a discrete, geographically 
definable waterway, [global warming] is based on the emission of greenhouse 
gases from innumerable sources located throughout the world and affecting the 
entire planet and its atmosphere. . . . [T]he global warming process involves 
“common pollutants that are mixed together in the atmosphere [that] cannot be 
similarly geographically circumscribed.” 
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Native Vill. of Kivalina v. ExxonMobil Corp., 663 F. Supp. 2d 863, 875 (N.D. Cal. 2009), aff’d, 

696 F.3d 849 (9th Cir. 2012) (citation omitted). As the Kivalina court points out, the global 

climate system is fundamentally unlike traditional property interests. Public lands and waterways 

remain in fixed locations, climate gases instead are constantly changing both in exact consistency 

and location. In addition, public lands and waterways are held in trust to ensure they are 

developed in accordance with the public interest. Climate gases cannot be developed in any 

traditional sense (and to the extent that they can, Flood seeks to stop such development). See, 

e.g., Illinois Cent. R. Co., 146 U.S. at 452 (discussing how public trust lands can be used for 

fishing, navigation, and commerce). 

Furthermore, the Public Trust Doctrine and Fifth Amendment may not be used to hold 

the Government responsible for third-party conduct. In DeShaney v. Winnebago County, the 

Supreme Court held, “[N]othing in . . . the Due Process Clause itself requires the State to protect 

. . . its citizens against invasion by private actors. . . . [I]ts language cannot fairly be extended to 

impose an affirmative obligation on the State to ensure that those interests do not come to harm 

through other means.” 489 U.S. 189, 195 (1989). Compounding Flood’s challenge, he cannot 

show the Government or HexonGlobal is the proximate cause of his harm. The District Court 

found HexonGlobal is responsible for only six percent of historic emissions. The District Court 

further found that sources located in the United States are responsible for twenty percent of 

historic emissions. Opinion, at 6. Unlike in classic private nuisance cases, where the causal 

connection between the emissions and the harm suffered by downwind crops and timber is 

obvious, greenhouse gas concentrations build up slowly overtime and are uniform throughout the 

Earth’s atmosphere. Madison v. Ducktown Sulphur, 83 S.W. 658 (1904); Copper Iron Company 

and Hulbert v. California Portland Cement Company, 118 P. 928 (Cal. 1911). Thus, even if the 
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Fifth Amendment could be used to ascribe responsibility for private conduct to the public sector, 

which Deshaney makes clear is impermissible; the connection between any discrete emission and 

Flood’s asserted harm is too attenuated for a finding of proximate cause.  

To overcome Deshaney, Flood urges this Court to adopt a government-caused danger 

exception only applied by the Ninth Circuit Court of Appeals. In Penilla v. City of Huntington 

Park, the Ninth Circuit held, “the due process clause does not generally confer affirmative rights 

to governmental aid, even where such aid may be necessary to secure life, [however,] when a 

state officer’s conduct places a person in peril in deliberate indifference to their safety, that 

conduct creates a constitutional claim.” 115 F.3d 707, 709 (9th Cir. 1997); see also L.W. v. 

Grubbs, 974 F.2d 119, 121 (9th Cir. 1992) (holding that a government-created danger constitutes 

an exception to the general rule); but see Bornstad v. Honey Brook Twp., 211 F. App’x 118, 125–

26 (3d Cir. 2007) (declining to apply Penilla). Here, Flood has failed to allege the Government 

acted deliberately or indifferently – both requirements under Penilla. 115 F.3d at 709. In fact, the 

district court found “the majority of government actions . . . long predated any awareness of the 

potential dangers of human induced climate change.” Opinion, at 11. Moreover, the Ninth 

Circuit has most commonly applied the exception in the context of police-civilian interactions. It 

would be a gross expansion to apply this narrow exception in the context of air emissions 

regulation. As myriad examples make clear, the Public Trust Doctrine cannot be used to compel 

the Government to adopt Flood’s desired regulatory scheme because the doctrine is not 

applicable to the federal government or the global climate system. 

 

 



   
 

   
 

26 

B. Flood’s Claim is Not a Fundamental Liberty Interest Rooted in This Nation’s 

History and Traditions 

Flood asserts that the Public Trust Doctrine commands this Court to create an affirmative 

due process right to a healthy, stable climate system, which would obligate the Government to 

pursue his preferred greenhouse gas emissions regulatory scheme. Opinion, at 10; see U.S. 

Const. amend. V. (“No person shall be . . . deprived of life, liberty, or property, without due 

process of law[.]”). Even if the Public Trust Doctrine were applicable to the Government, which 

it is not, Flood still must establish two elements to successfully assert a substantive due process 

claim. First, his asserted right must be “‘objectively, deeply-rooted in this Nation’s history and 

tradition.’” Second, he must provide a “‘careful description’ of the asserted fundamental liberty 

interest.” Washington v. Glucksberg, 521 U.S. 702, 720–21 (1997) (quoting Moore v. City of E. 

Cleveland, Ohio, 431 U.S. 494, 503 (1977); Reno v. Flores, 507 U.S. 292, 302 (1993)). Flood 

fails to fulfill either requirement because it is impossible to establish historic support for a 

climate right or craft such a liberty interest without a radical expansion of judicial authority into 

Congress’ legislative power. U.S. Const. art. I, §§ 1, 8. Indeed, accepting Flood’s due process 

claim would require this Court to reject more than two centuries of American history and 

jurisprudence. 

Courts have placed strict limitations on environmental actions throughout this nation’s 

history. Moreover, the earliest examples of environmental actions only date to the 1860s, nearly 

a century after this nation’s founding. In addition, American courts repeatedly limited the 

liability of parties responsible for pollution, even in actions sanctioned by local ordinances. See, 

e.g., Madison, 83 S.W. at 658; Copper Iron Co. and Hulbert, 118 P. at 928. Furthermore, 

“[w]hen American nuisance law was hammered out in the late nineteenth century, [courts], in 
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effect, told the people that even though their private property was ‘being invaded by this smoke . 

. ., we hold that “public policy” is more important than private property.’” R. Dale Grinder, The 

Battle for Clean Air: The Smoke Problem in Post-Civil War America, in Pollution and Reform in 

American Cities, 1870-1930 92 (Martin V. Melosi ed. 1980) (citing Horace Gray Wood, A 

Practical Treatise on the Law Nuisances in their Various Forms 475 (1st Ed. 1895). Unlike 

Flood’s sweeping assertion of a fundamental right, even in cases where the plaintiff’s harm was 

recognized, courts applied balancing tests that favored parties responsible for emissions. In 

Holman v. Athens Empire Laundry Company, one early example, the Georgia Supreme Court 

adopted a rule that barred actions for “pollution of the air [that is] reasonably necessary to the 

enjoyment of life and indispensable to the progress of society[.]” 149 Ga. 345 (1919). Holdings 

like this were common, and allowed the general rule in favor of nuisance actions for air pollution 

to be swallowed by the exception. In Madison and Copper Iron Company and Hulbert, courts 

further rejected any notion of a pervasive right to the absence of smoke and other air pollutants. 

Instead, as was customary through much of the nineteenth and twentieth centuries, American 

courts applied balancing tests that often-favored economic growth, even at the expense of air 

quality. Madison, 83 S.W. at 658; Copper Iron Company and Hulbert, 118 P. at 928.  

If American courts have recognized any right, an equal, if not stronger argument can be 

made that it belongs to the party pursuing economic opportunity (at the expense of air quality). 

Though, economic due process rights have fallen into disfavor, American courts have never 

attempted to radically expand the power of environmental tort actions. Rather, the Supreme 

Court has recognized the responsibility to address air emissions belongs with Congress. 
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C. Sovereign Immunity Bars Flood’s Claim Against the Government Because 

Congress Has Not Authorized It 

In addition, Flood’s claim cannot proceed because the Government has not consented to 

his suit by waiver of its sovereign immunity. United States v. Lee, 106 U.S. 196, 248 (1882). The 

Government is “exempt from suit . . . on the logical and practical ground that there can be no 

legal right as against the authority that makes the law on which the right depends.” 

Kawananokoa v. Polyblank, 205 U.S. 349, 353 (1907). “[A]ny waiver of the National 

Government's sovereign immunity must be unequivocal.” United States Dep’t of Energy v. Ohio, 

503 U.S. 607, 615 (1992). Further, “[w]aivers of immunity must be ‘construed strictly in favor of 

the sovereign[.]’” Id. (quoting Ruckelshaus v. Sierra Club, 463 U.S. 680, 685–686 (1983)). As a 

general matter, Congress only has waived the Government’s sovereign immunity for claims of 

“personal injury . . . caused by the negligent or wrongful act or omission of any employee of the 

Government while acting within the scope of his office or employment.” Federal Tort Claims 

Act, 28 U.S.C. § 1346(b) (2012). In the environmental context, a sphere of law occupied by a 

complex and comprehensive regulatory scheme, where judicially created remedies could 

undermine desired outcomes, Congress has waived the Government’s immunity for a select 

category of claims. A category in which Flood’s claim does not fall. 

Most major environmental regulatory statutes enacted by Congress include citizen-suit 

provisions. See, e.g., Clean Air Act, 42 U.S.C. § 7604 (authorizing citizen suits against anyone 

violating its requirements, or against the EPA to enforce a non-discretionary duty, or against 

anyone constructing new source without necessary permit); Comprehensive Environmental 

Response, Compensation, and Liability Act, 42 U.S.C. § 9659 (2012) (authorizing citizen suits 

against anyone violating its requirements, or against the EPA to enforce a non-discretionary 
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duty); Federal Water Pollution Act, 42 U.S.C. § 1365 (2012) (authorizing citizen suits to enforce 

violations of the statute, or against the EPA to enforce a non-discretionary duty); Resource 

Conservation and Recovery Act (“RCRA”), 42 U.S.C. § 6972(a) (2012) (authorizing citizen suits 

against anyone violating its requirements, or against the EPA to enforce a non-discretionary 

duty, and to correct an imminent and substantial endangerment to health or environment). These 

citizen suit provisions authorized by Congress are intended to ensure compliance by the EPA and 

private parties with the enacted statutory framework. None of these statutes, however, expressly 

authorize Flood’s action to obligate the Government to craft regulatory requirements not 

contemplated by Congress. In addition, this Court may not “enlarge [existing waivers] . . . 

beyond what the language requires.” Ruckelhaus, 463 U.S. at 685–686. To the contrary, the 

Supreme Court has taken the opposite tack – strictly limiting the scope of these existing waivers. 

In United States Dep’t of Energy, for example, the Court found that that neither the citizen suit 

provision in the Clean Water Act nor RCRA waived the Government’s sovereign immunity for 

punitive civil penalties arising from past violations. 503 U.S. at 611. 

 Flood’s claim, far from enforcing Congress’ scheme, would disrupt it and radically 

expand the scope of the Government’s Clean Air Act sovereign immunity waiver to encompass 

almost any conceivable claim. Flood’s claim would eviscerate the statutory obligations of 

regulated parties under the Clean Air Act and replace it with a new air emissions standard 

developed by this Court. Such an outcome strays so far from past precedent and traditional 

understandings of the Government’s sovereign immunity as to strain credibility. For the 

foregoing reasons, this Court should reject Flood’s claim.  
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D. Appellants’ Issues are Textually Dedicated to the Coordinate Branches and No 

Judicially Discoverable or Manageable Standards Exist  

Appellants’ claims necessarily would require this Court to impermissibly address issues 

that are textually dedicated to the legislative and executive branches. Baker v. Carr, 369 U.S. 

186, 217 (1962). Their claims would require this Court to develop sweeping economic and 

environmental regulations in direct conflict with the commands of the Constitution: the authority 

“[t]o regulate Commerce” is dedicated to Congress and executive power to the President. U.S. 

Const. art. I, §§ 1, 8; U.S. Const. art. II, § 1.  

The remedy sought by Mana and Flood: their desired regulatory scheme for greenhouse 

gas emissions would require this Court to exercise Congress’ legislative powers, with significant 

economic and environmental consequences. Further, creation of a judicial remedy would require 

this Court to exercise the President’s executive powers to develop specialized regulations and 

carry out enforcement actions against noncompliant parties. This would mark a radical departure 

from judiciary’s traditional role. This Court, moreover, would be crafting standards not just for 

the United States, but other nations to the extent large businesses based in those countries 

maintain assets in this one. There is simply no basis in the American constitutional history or 

tradition for this Court to direct Congress or the President, much less a foreign government.  

Acceptance of Mana and Flood’s claims would, in stark contrast, to Chief Justice John 

Marshall’s admonition—that it is “emphatically the province and duty of the judicial department 

to say what the law is”—require this Court to write new law all together. Marbury, 5 U.S. at 177. 

Yet, courts lack the tools available to the coordinate branches of government for developing 

complex regulatory schemes. Courts also lack the political legitimacy and accountability to 

balance competing policy interests. Like Chief Justice Marshall, Alexander Hamilton, too, 
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understood the danger of the judicial branch becoming merely another political body. He 

cautioned: “[T]here is no liberty if the power of judging be not separate from the legislative and 

executive powers.” The Federalist No. 78 (Alexander Hamilton).  

The Supreme Court repeatedly has affirmed that courts should avoid invading areas 

textually dedicated to the political departments. In Gilligan v. Morgan, for example, the 

respondents sought “judicial evaluation of the appropriateness of the ‘training, weaponry and 

orders’ of the Ohio National Guard.” 413 U.S. 1, 5–6 (1973). In that case, recognizing the issue 

was textually dedicated to Congress by the Constitution, U.S. Const. art. I, § 8, cl. 16, the Court 

approvingly quoted the Court of Appeals dissent. Judge Celebrezze wrote, “the congressional 

and executive authority to prescribe and regulate the training and weaponry of the National 

Guard . . . clearly precludes any form of judicial regulation of the same matters.” Gilligan, 413 

U.S. at 8 (quoting Morgan v. Rhodes, 456 F.2d 608, 619 (6th Cir. 1972) (Celebrezze, J. 

dissenting)). Similarly, in Lujan v. Nat’l Wildlife Fed’n, the Supreme Court acknowledged that a 

judicial decree is an improper vehicle for the wholesale improvement of an existing government 

program or regulatory scheme, much less the creation of an entirely new program or scheme. 497 

U.S. 871, 891 (1990). Instead, the Court directed the parties to “the offices of the Department or 

the halls of Congress, where programmatic improvements are normally made.” Id. 

In the area of greenhouse gas emissions, too, the Supreme Court has made clear that any 

regulatory framework relating to greenhouse gas emissions must originate with the coordinate 

branches of government. The Court recognized in Am. Elec. Power Co. that executive agencies 

have the institutional competence that courts lack to develop and implement complex regulatory 

schemes. 564 U.S. at 428; see also United States v. Shimer, 367 U.S. 374, 382 (1961) (“Statutory 

polic[ies] in [a] given situation [have] depended upon more than ordinary knowledge respecting 
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the matters subjected to agency regulations.”). In addition, the efficiency and efficacy of these 

schemes depends on the ability of private parties to reasonably rely on agency regulations. As the 

Court explained in Natural Resources Defense Council v. Thomas, for Clean Air Act regulations 

to be effective, the EPA must be allowed to exercise the authority dedicated to it by Congress. 

838 F.2d 1224, 1244 (D.C. Cir. 1988). EPA must be allowed to use its comparative competence 

relative to the judicial branch to implement uniform standards upon which regulated parties can 

rely. If this Court were to grant Mana and Flood their desired remedies, it would impermissibly 

disrupt the comprehensive regulatory framework crafted and implemented by the coordinate 

branches.       

An equally troubling reality is that this Court must engage in value judgments 

constitutionally unmoored from any judicially discoverable or manageable standard to remedy 

the violations asserted by Appellants. Baker, 369 U.S. at 217. Mana and Flood assert that United 

States must protect the global climate system for future generations. Opinion, at 10. But make no 

mistake: developing the standard sought by Mana and Flood would require this Court to invade 

Congress’ legislative power. U.S. Const. art. I, §§ 1, 8; Baker, 369 U.S. at 217. As the Supreme 

Court explained in Am. Elec. Power Co., “Federal judges lack the scientific, economic, and 

technological resources an agency can utilize in coping with issues of this order. . . . Judges may 

not commission scientific studies or convene groups of experts . . . or issue rules . . . [by] inviting 

input by any interested person, or seek the counsel of regulators[.]” 564 U.S. at 428. If this Court 

adopts a standard to achieve Mana and Flood’s policy objectives, it necessarily will have made 

value judgments divorced from the text of the Constitution and past precedent. To reach a result 

acceptable to Appellants, this Court would be forced to balance issues such as economic growth, 

environmental degradation, feasibility of implementation, and the goals of competing interest 
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groups. In crafting such a rule, this Court would be best served by calling for testimony from 

independent experts, scientific and technical consultants, and working group reports. This Court 

cannot, of course, engage those tools, which are employed by Congress to craft legislation.  

The Supreme Court further acknowledged the impracticability in Util. Air Regulatory 

Grp. v. E.P.A., where the contemplated regulatory scheme was limited to greenhouse gas 

emissions sources in excess of 250 tons a year. Despite this limitation, there were still more than 

80,000 fixed sources in the United States. 573 U.S. 302, 302 (2014). Even where the universe of 

regulated sources is narrowed from millions to thousands, addressing emissions would be 

unmanageable on a case-by-case basis. Judicial regulation of millions of emission sources, as 

sought by Mana and Flood, similarly would create inconsistent outcomes. Am. Elec. Power Co., 

564 U.S. at 429 (“The judgments the plaintiffs would commit to federal judges, in suits that 

could be filed in any federal district, cannot be reconciled with the decisionmaking scheme 

Congress enacted.”). Like the Supreme Court, other courts repeatedly have concluded that case 

law and the Constitution demand that Congress address questions requiring a legislative answer. 

See, e.g., Comer v. Murphy Oil USA, Inc., 839 F. Supp. 2d 849, 865 (S.D. Miss. 2012), aff’d, 718 

F.3d 460 (5th Cir. 2013) (“[T]here are no judicially discoverable and manageable standards for 

resolving the issues presented[.]”); Native Vill. of Kivalina v. ExxonMobil Corp., 696 F.3d 849, 

857–58 (9th Cir. 2012) (holding the Clean Air Act precludes claims for public nuisance relating 

to greenhouse gas emissions).  

Additionally, the Supreme Court, federal circuit courts, and districts courts decisions all 

illustrate why the judiciary is an inappropriate avenue for addressing complex scientific issues 

that implicate broad swathes of the American economy. The process would be fraught with 

inconsistent outcomes, judicially made policy judgments, and an unmanageable regulatory 
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framework. However, even if a judicially discoverable or manageable standard could be found, 

this Court could not independently resolve this case “without expressing lack of the respect due 

coordinate branches of government.” Baker, 369 U.S. at 217. In Bancoult v. McNamara, for 

example, the D.C. Circuit Court of Appeals considered a challenge to the Government’s decision 

to construct a covert overseas military facility. The D.C. Circuit concluded that the matter was 

ultimately a political question, in part, because “it [would] express a lack of respect to a 

coordinate branch of government . . . [to] pass[] judgment on the executive’s decision[.]” 445 

F.3d 427, 435 (D.C. Cir. 2006). The court further explained that this “decision was an exercise of 

the foreign policy . . . powers entrusted by the Constitution to the political branches of our 

government.” Id. at 436. Here, too, this Court would invade Congress’ legislative power and the 

Executive’s Article II foreign affairs prerogative by attempting to address Appellants’ claims. 

The Supreme Court also has explained that courts are particularly ill suited to resolving disputes 

that attribute the finality of the action to the political departments. Coleman v. Miller, 307 U.S. 

433, 454 (1939). Yet, to truly effectuate the remedy envisioned by Appellants, this Court would 

be forced to impermissibly compel the political departments to develop and enforce an extensive 

regulatory scheme.  

For these reasons, the lack of a historic basis, the inapplicability of the Public Trust 

Doctrine, and the non-justiciable nature of Mana and Flood’s claims, this Court should affirm the 

district court’s decision and dismiss their claims. 

 
V. Conclusion 

The remedies sought by Mana and Flood cannot be granted by this Court because the 

Constitution demands that policy changes flow from “the offices of the Department or the halls 

of Congress,” not the chambers of a judge. Lujan, 497 U.S. at 891. Regardless of the merits of 
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the remedies sought by Mana and Flood, only Congress has the political legitimacy and expertise 

necessary to enact a comprehensive regulatory scheme; only the Executive has the competence 

to implement them. To that end, Congress has acted – enacting the Clean Air Act to 

systematically and uniformly address the air emissions. These facts are why the Clean Air Act 

displaces Mana’s Trail Smelter claim even though it arises under customary international law.  

Similarly, Flood’s attempt to create an affirmative substantive due process right from the 

Public Trust Doctrine fails because it is unsupported by this Nation’s history and tradition. The 

Government, moreover, has not waived its sovereign immunity to permit such a claim. Even if 

the Government had consented to such an action and the Public Trust Doctrine was applicable, 

there is no judicially manageable or discoverable standard for this Court to find because 

Appellants’ claims implicate matters of public policy, not principles of judicial decisionmaking.  

The Government, thus, respectfully requests that this Court find: (1) jurisdiction for a 

Trail Smelter claim under the Alien Tort Statute; (2) Trail Smelter claims are displaced by the 

Clean Air Act; (3) the Public Trust Doctrine cannot be the basis of a federal claim; and (4) 

Appellants’ asserted claims are not justiciable. 
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