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JURISDICTIONAL STATEMENT 

 The district court of New Union Island had jurisdiction over these matters pursuant to: 28 

U.S.C. §1332(a)(2) (2018), alienage jurisdiction; 28 U.S.C. §1350 (2018), the Alien Tort Statute 

(“ATS”); and 28 U.S.C. §1331 (2018), federal question jurisdiction. 

 This Court has jurisdiction pursuant to 28 U.S.C. §1291 (2018), as this is an appeal of a 

final order dismissing the case with prejudice on August 15, 2018. See Record (“R”) p. 11. 

Notice of appeal was timely filed. The parties were ordered to brief issues on September 1, 2018. 

STATEMENT OF ISSUES PRESENTED FOR REVIEW 

1. Whether an ATS claim can be brought against a domestic corporation. 

2. Whether the Trail Smelter Principle is recognized as customary 
international law (“CIL”), enforceable as the “Law of Nations” under 
the ATS.  

 
3. Whether CIL imposes obligations enforceable against non-

governmental actors. 
 

4. Whether the district court erred in holding that the Clean Air Act 
(“CAA”) displaced the Trail Smelter Principle as CIL. 

 
5. Whether the district court erred in its refusal to recognize a Due Process 

based public trust right to governmental protection from degradation to 
the trust asset, the atmosphere. 

 
6. Whether the ATS or public trust doctrine present non-justiciable 

political questions. 
 

STATEMENT OF THE CASE 

 This case arises from current and anticipated injuries suffered due to the actions of 

HexonGlobal (“HEXON”), furthered by the policies of the United States (“US”) government in 

direct contrast to their duties as trustee bestowed upon them through the public trust doctrine. 

I. Factual Background 

 HEXON is the surviving corporation resulting from the merger of all domestic United 

States oil producers. (R. p.5). Through HEXON’s actions, the production and sales of fossil fuel 

products have contributed to substantial and detrimental global climate change. Id.  
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 HEXON became aware, no later than the early 1970s that these actions would contribute 

to climate change and sea level rise. Id. HEXON continued to profit from these detrimental effects 

while the US continued to promote this activity through tax subsidies, the leasing of public lands 

for the production of fossil fuels, and various other actions by agency policies. (R. p.6). The 

substantial effects on the environment of greenhouse gases from the production of fossil fuels, 

notably carbon dioxide and methane, have been established as scientific fact since the nineteenth 

century. (R. p.5). 

 In recent decades, the US began to acknowledge the reality that climate change was 

happening and causing detrimental effects to the environment. (R. p.6). After Senate ratification, 

the US entered into the United Nations Framework Convention on Climate Change (UNFCCC). 

Id. The objective of the agreeing nations was to “achieve…stabilization of greenhouse gas 

concentrations in the atmosphere at a level that would prevent dangerous anthropogenic 

interference with the climate system”. Id. However, the US has not followed through with this 

objective, as no legislation furthering this commitment has been enacted. Id.  

 In 2015, the US took another step toward the reduction of greenhouse gas emissions by 

signing the Paris Agreement to the UNFCCC. (R. p.7). In that agreement, the US committed to a 

reduction of greenhouse gas emissions of approximately 26-28% by 2025. Id. This, however, has 

not been achieved as the reduction of greenhouse gases has been minuscule nationally and 

increased globally. Id. Further, the current administration has announced its intention to withdraw 

from the Paris Agreement effective 2020. Id. Through the current administration, and its agencies, 

regulations that would reduce greenhouse gas emissions are being frozen, while both the 

production and usage of fossil fuels are increasing. Id.  

 Despite knowledge of the accepted fact that production, and consumption, of fossil fuels is 

harming the planet, the US has continued to promote production, and HEXON has continued to 

profit to the detriment of the environment. Appellants Organization of Disappearing Island Nations 
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(“ODIN”), Apa Mana (“Mana”), and Noah Flood (“Flood”),  have suffered, and will continue to 

suffer, injuries attributable to the actions of HEXON and US. (R. p.4). 

 A’Na Atu and New Union Islands face the realization that their islands will soon become 

uninhabitable due to rising seas. (R. p.3). Appellants reside on both of these islands, and are already 

experiencing significant injuries from increased greenhouse gas emissions. (R. p.5). Appellants 

have suffered, and will continue to suffer, substantial expenses to repair damage, and protect 

against future damage, from rising sea levels. Id. Further, Appellants’ water supply and food 

supply have already been diminished due to climate change and sea level rise. Id. Appellants’ 

injuries would be reduced, and the islands upon which they reside would remain habitable, if fossil 

fuel production and combustion were limited. Id. 

 HEXON and the US do not offer any support that these allegations are not factual and for 

the purposes of a motion to dismiss at the district court, must be taken as true. 

II. Procedural History 

 Appellants filed their complaint in the U.S. District Court for the District of New Union 

Island. (R. p.3). Appellants sought damages, injunctive relieve, and constitutional due process 

violations. Id. Appellants asserted two separate claims: first, that HEXON’s actions are in violation 

of the Law of Nations and can be brought by an alien through the ATS; and second, the US has 

failed to act as trustee of the public trust and violated Appellants Fifth Amendment due process 

protections of a stable climate system fundamental to life. Id. The District Court issued its opinion, 

and final judgment, granting defendants’ motion to dismiss all claims on August 15, 2018. (R. 

p.11). 

 In its opinion, the District Court improperly dismissed this action. (R. p.11). The court 

improperly ruled that any action Appellants may have had under the ATS has been displaced by 

the Clean Air Act (“CAA”). (R. p.9). Further, the court dismissed Appellants properly alleged due 
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process violation. (R. p.11). The court erroneously stated “[n]ot every threat to human well-being 

constitutes a violation of Due Process rights”. Id. 

 Appellants promptly filed their appeal of the District Court’s decision to the 12th Circuit 

Court of Appeals. The parties were ordered to brief issues on appeal in case number 18-000123. 

SUMMARY OF THE ARGUMENT 

 The Trail Smelter principle set the standard for transboundary environmental pollution. It 

has been adopted globally as CIL. A state may not allow harms within its jurisdiction to cross over 

into the territory of another state. This principle has been reinforced in the Rio Declaration and 

Stockholm Declaration, both of which include the United States as a signatory.  

 Mana, a resident of A’nu Atu claims that the pollution she has suffered, through the 

domestic production and sales of fossil fuels by HEXON will make her island uninhabitable, 

remove a large portion of her food source, and eliminate her access to fresh water. These injuries 

are directly attributable to global warming, the rising sea levels, acidification of the ocean, and 

intrusion into groundwater by seawater. HEXON’s production and sales of fossil fuel products 

contribute 9% of all global emissions of greenhouse gases.  

 The ATS provides original jurisdiction in federal court for Mana to bring her claims of 

violation of the “Law of Nations” against HEXON. This statute does not absolve all corporations 

of liability for their violations of international law. The scope of ATS liability has been narrowed 

by the decisions in Sosa and Jesner, but not to a point that a domestic corporation cannot be held 

liable for their international violations of law against foreign citizens. 

 It is universally accepted international law that the polluter is responsible to the injured for 

the damage they cause. This is reflected in the “polluter pays” principle. The Trail Smelter 

principle is the Law of Nations that is violated and gives an alien the ability to bring their claims 

in federal court. The remedy that is crafted is dependent upon federal common law. It is well settled 

law that the actor who causes the nuisance is responsible for the damage that results. HEXON has 
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emitted greenhouse gases from the production and sales of fossil fuels. This emission has damaged 

the territory of a neighboring sovereign, causing the injuries Mana alleges. The Trail Smelter 

principle is only the CIL that has been violated, and does not impose any obligations under the 

ATS. Those obligations are solely based in federal common law, which would hold HEXON liable 

for their damages. 

 Flood alleges that the continued promotion of fossil fuels by the US has irreparably harmed 

the atmosphere, and is in violation of the duties bestowed upon the government under the public 

trust doctrine. When man creates government, he allows it to hold the common items such as the 

sea, the shores of the sea, the air and running water, in trust for the benefit of all. These common 

goods, held for the people, are fundamental to ordered liberty and the remainder of enumerated 

and unenumerated rights listed in the Constitution. The US has violated its duty as trustee to hold, 

and protect, these rights and through its continued support of fossil fuel development and use has 

violated Flood’s fundamental right to a stable climate. Without a stable climate, all other 

fundamental rights are taken because life will cease to exist. 

 The ATS is a grant from the First Congress to the judiciary of original jurisdiction to hear 

the claims of an alien that has been injured in tort. An analysis of the Baker factors shows that this 

claim falls squarely within the purview of the judiciary. Mana’s claims do not present a non-

justiciable political question, as the judiciary is charged by congress to hear these claims and craft 

remedies accordingly. 

 The violation of Flood’s 5th Amendment due process rights under the public trust doctrine 

also do not present this Court with non-justiciable political questions. The determination of what 

is a fundamental right is a task that is solely within the purview of the judiciary. Unenumerated 

fundamental rights can only be determined by judicial interpretation of the Constitution. While a 

question may touch on a political issue, as any environmental question would, this does not render 

it non-justiciable. Flood asks this Court to determine that the right to a climate that sustains life, 
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which includes all other inherent rights, is a fundamental right protected by the Due Process Clause 

of the Fifth Amendment and has been infringed upon by the US. 

STANDARD OF REVIEW 

 This Court reviews the district court’s dismissal of this action for failure to state a claim de 

novo. Jones v. Kirchner, 835 F.3d 74, 79 (D.C. Cir. 2016). All material allegations in the complaint 

must be accepted as true, and the complaint must be construed in the light most favorable to the 

plaintiff. Muir v. Navy Fed. Credit Union, 529 F.3d 1100, 1105 (D.C. Cir. 2008). A motion to 

dismiss may be granted only if the complaint cannot be supported by “any set of facts consistent 

with the allegations in the complaint.” Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 563 (2007). 

ARGUMENT 

I. MANA PROPERLY ALLEGES HEXON’S VIOLATION OF CIL AND THE 
TRAIL SMELTER PRINCIPLE  

 
 Because Mana is an alien, her claim against HEXON is brought under the ATS, which 

provides: “[t]he district courts shall have original jurisdiction of any civil action by an alien for a 

tort only, committed in violation of the law of nations or a treaty of the United States.” 28 U.S.C 

§ 1350 (2018). In Sosa v. Alvarez-Machain, 542 U.S. 692, 724 (2004), the Supreme Court 

concluded that the ATS was “enacted on the understanding that the common law would provide 

a cause of action for the modest number of international law violations with a potential for 

personal liability at the time.” This liability was not limited to individuals, but solely to the actor 

who violates the CIL norm, including corporations.  

A. Mana’s ATS Claim Against a Domestic Corporation is not Barred Under the 
Jesner Standard. 

 
 A misreading of footnote 20 in Sosa has led to a circuit split on the issue of corporate 

liability under the ATS. CIL, however, does not distinguish between categories of actors. The 

examples cited by the Court in Sosa show that the concern was not whether international law 

provides general norms of liability and non-liability but rather if particular norms apply to 
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particular actors. The incorrect holding by the Second Circuit in Kiobel v. Royal Dutch Petroleum 

Co., 621 F.3d 111 (2d Cir. 2010), that categorically removes corporate liability should not be 

followed by this Court. 

 In footnote 20 of the majority opinion in Sosa, the Supreme Court said: 

A related consideration is whether international law extends the scope of 
liability for a violation of a given norm to the perpetrator being sued, if the 
defendant is a private actor such as a corporation or an individual. Compare 
Tel-Oren v. Libyan Arab Republic, 726 F.2d 774, 791-795 (C.A.D.C.1984) 
(Edwards, J., concurring) (insufficient consensus in 1984 that torture by 
private actors violates international law), with Kadic v. Karadzic, 70 F.3d 
232, 239-241 (C.A.2 1995) (sufficient consensus in 1995 that genocide by 
private actors violates international law). 
 

Sosa, 542 U.S. at 732 n.20. When looking at an ATS claim the Supreme Court asked “whether 

international law extends the scope of liability for a violation of a given norm to the perpetrator 

being sued.” Id. The Second Circuit mistakenly asked instead if there is a general “norm of 

corporate liability under customary international law.” Kiobel, 621 F.3d at 131. CIL “does not 

contain general norms of liability or non-liability applicable to categories of actors.” William S. 

Dodge, Corporate Liability Under Customary International Law, 43 Geo. J. Int’l L. 1045, 1046 

(2012).  

 Using its mistaken reading of footnote 20, the majority in Kiobel held that claims under the 

ATS could never be brought against corporations because “[t]he concept of corporate liability for 

violations of customary international law has not achieved universal recognition or acceptance as 

a norm in the relations of States with each other.” Kiobel, 621 F.3d at 149. Judge Leval, in 

concurring only in the judgement, disagreed with this premise. His opinion noted that CIL 

“prohibit[s] conduct universally agreed to be heinous and inhumane” but “leaves the manner of 

enforcement, including the question of whether there should be private civil remedies for 

violations of international law, almost entirely to individual nations.” Id. at 152 (Leval, J., 

concurring in the judgment). Further stating that, “the majority’s contention that there can be no 

civil remedy for a violation of the law of nations unless that particular form of civil remedy has 
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been adopted throughout the world misunderstands how the law of nations functions” Id. at 175. 

The Supreme Court granted certiorari in Kiobel to consider the issue of corporate liability, but 

declined to resolve the question, as it affirmed the decision below on the ground that the claims 

did not “touch and concern” the United States “with sufficient force to displace the presumption 

against extraterritorial application.” Kiobel v. Royal Dutch Petroleum Co., 560 U.S. 108, 114 

(2013).  

 Foreign corporate liability, however, was limited in the plurality opinion in Jesner v. Arab 

Bank, PLC, 138 S. Ct 1386 (2018) (emphasis added). Analyzing the Second Circuit decision in 

Kiobel the Court noted Judge Leval’s reasoning that “corporate liability for violations of 

international law is an issue of civil compensatory liability that international law leaves to 

individual nations.” Jesner, 138 S. Ct. at 1396 citing Kiobel, 621 F.3d at 186. Limiting the scope 

of the ruling to foreign corporations, the Supreme Court pointed out that “[l]ater decisions in the 

Courts of Appeals for the Seventh, Ninth, and District of Columbia Circuits agreed with Judge 

Leval and held that corporations can be subject to suit under the ATS.” Jesner, 138 S. Ct. at 1396. 

(See Flomo v. Firestone Nat. Rubber Co., 643 F. 3d 1013, 1017-1021 (CA7 2011); Doe I v. Nestle 

USA, Inc., 766 F. 3d 1013, 1020-1022 (CA9 2014); Doe VIII v. Exxon Mobil Corp., 654 F. 3d 11, 

40-55 (CADC 2011), vacated on other grounds, 527 Fed. Appx. 7 (CADC 2013). The limitation 

of the ATS agreed upon by the plurality opinion is that foreign corporations cannot be imposed 

corporate liability in the United States. Jesner, 138 S. Ct. at 1408. (emphasis added). Leaving to 

the other political branches the determination of if foreign “corporate liability would, or would 

not, create special risks of disrupting good relations with foreign governments.” Id. 

 Here, HEXON is the sole surviving corporation after the merger of all United States oil 

producers. (R. p.5). This Court imposing liability upon them would not risk disrupting good 

relations with foreign governments. To the contrary, letting our domestic corporations run rampant 

injuring foreign nationals could have the opposite effect. Good relations with foreign governments 
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could be harmed by our inability to keep our domestic corporations in check. Thus, the ATS does 

not preclude corporate liability of a domestic corporation. This Court should not follow the 

mistaken reading of Sosa footnote 20 applied by the Second Circuit in Kiobel, and should instead 

find that the ATS does include domestic corporations as a potential category of actors.  

B. The Trail Smelter Principle Meets the Sosa Standard and is Actionable Under 
the ATS. 

 
 Following Sosa v. Alvarez-Machain, 542 U.S. 692 (2004), conduct that violates specific 

(or definable), obligatory, and universal norms of CIL is actionable under the ATS. Even when a 

debate can be made about the precise contours of the international norm at issue, if the conduct in 

question is clearly prohibited, then any ambiguity at the margin is immaterial. While many 

violations of international law can be characterized as “heinous,” there is no legal requirement that 

conduct must be vile to be prohibited under international law and actionable under the ATS. 

 In Sosa, the Supreme Court held that violations of international law may be actionable 

under the ATS when based upon norms that have “[no] less definite content and acceptance” 

among nations than the “historical paradigms” that were familiar when §1350 was enacted. 542 

U.S. at 732. These historical paradigms were offenses against ambassadors, violations of safe 

conduct, and piracy. Id. at 720. The Court also made clear that new claims may be asserted based 

on the “present-day law of nations,” if the conduct violates a “norm of international character 

accepted by the civilized world and defined with a specificity comparable to the features of the 

18th-century paradigms.” Id. at 725. (See In re Estate of Marcos Human Rights Litigation, 25 F. 

3d 1467, 1475 (CA9 1994) (“Actionable violations of international law must be of a norm that is 

specific, universal, and obligatory”). 

 Modern ATS jurisprudence demonstrates unequivocally that violations of international 

norms not mentioned in Sosa may give rise to ATS causes of action. The Sixth Circuit recognized 

in Taveras v. Taveraz, 477 F.3d 767, 771 (6th Cir. 2007), “[t]he ATS holds great potential to bring 
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justice to certain serious violations of human, civil, and environmental rights in a federal forum.” 

(emphasis added).  

 When considering whether an actionable norm exists under the ATS, courts look to the 

traditional evidence of CIL. Sosa, 542 U.S. at 733 (finding that ATS claims “must…look to those 

sources we have long, albeit cautiously, recognized”). These sources of law, the Court explained 

are “the customs and usages of civilized nations.” Id. at 734 (quoting The Paquete Habana, 175 

U.S. 677, 700 (1900)) (emphasis added). For example, U.N. Resolutions, decisions of international 

tribunals, and widely-ratified treaties all provide cumulative evidence of the “customs and usages 

of civilized nations.” 

 Mana states an ATS claim for significant transboundary environmental harm against 

HEXON. A state’s failure to prevent pollution originating under its jurisdiction, or control, from 

causing significant injury to persons in another state is a violation of international law. Restatement 

(Third) of Foreign Relations Law, § 601. This obligation has its roots in ancient principles such as 

equitable utilization, the right of territorial integrity, and the principle of sic utere tuo ut alienum 

non laedas (use your own so as not to injure another). Kiss and Shelton, International 

Environmental Law, 180-82 (3d Ed. 2004). 

 This specific obligation has been clear since the Trail Smelter decision. There, a tribunal 

heard the U.S. Government’s claims that a privately-owned Canadian smelter caused significant 

cross-border pollution and enjoined further harmful pollution. 3 R.I.A.A. 1905, 1965-66 (1941), 

reprinted in UNEP, Compendium of Judicial Decisions on Matters Related to the Environment: 

International Decisions (“Compendium”) 20-38-39 (1998). The tribunal specifically found that 

[u]nder the principles of international law,…no State has the right to use or 
permit the use of its territory in such a manner as to cause injury by fumes 
in or to the territory of another or the properties or persons therein, when 
the case is of serious consequence and the injury is established by clear and 
convincing evidence. 
 

Id. at 1965.  
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 This prevention of transboundary environmental harm was directly affirmed by Principle 

2 of the Rio Declaration on Environment and Development (1992), and Principle 21 of the 

Stockholm Declaration on the Human Environment (1972). Both Declarations were unanimously 

adopted at the conferences during which they were proposed. The Rio Declaration was agreed to 

by 178 nations, including the United States, and the Stockholm Declaration by 113 nations, again 

including the United States. Hunter et. al, International Environmental Law and Policy, 173, 187 

(2d Ed. 2002). The United States stated that it regarded Principle 21 of the Stockholm Conference 

as a codification of CIL. See David A. Wirth, The Rio Declaration on Environment and 

Development: Two Steps Forward and One Back, or Vice Versa?, 29 Ga. L. Rev. 599, 620 (1995). 

C. The “Polluter Pays” Principal is Universally Accepted to Hold HEXON Liable 
for the Damage from Pollution 

 
 The concept of “polluter pays” is now a universally accepted principle in international 

environmental law. The Trail Smelter principle itself does not impose any obligations on the 

polluter with respect to ATS. Violation of CIL only provides the alien with the ability to air their 

grievances against a domestic corporation in federal courts. It is then up to federal common law 

to craft the appropriate remedy, not the CIL. 

 In the seminal transboundary harm case in the United States, Georgia v. Tennessee 

Copper Co., 206 U.S. 230 (1907), the Supreme Court applied the sic utere principle that no 

person has the right to cause significant foreseeable harm to others. This was a basis of the Trail 

Smelter principle. 

 Although CIL establishes norms that apply to certain actors in certain contexts, CIL does 

not itself provide the means for enforcing those norms against the actors to whom they apply. 

CIL leaves enforcement to the decisions of states. See Eileen Denza, The Relationship Between 

International Law and National Law, in International Law 423, 423 (Malcolm Evans ed., 2d ed. 

2006); see also 1 Restatement (Third) of Foreign Relations Law of the United States § 111, 
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Comment h (1987) (“In the absence of special agreement, it is ordinarily for the United States to 

decide how it will carry out its international obligations.”) 

 The 5th Circuit Court of Appeals affirmed the polluter pays principle in Joslyn Mfg. Co. 

v. Koppers Co., 40 F.3d 750, 762 (5th Cir. 1994). Polluters must pay for the cost of restoring the 

value of the site damaged by their own activities and those impacted by the damage. Id. This 

principle is also codified in Florida’s Constitution in Article II, Section 7, Clause b. “[T]hose 

who cause pollution are primarily responsible for paying the costs of the abatement of that 

pollution”.  

 The polluter pays principle is also prevalent in international law. In Vellore Citizens 

Welfare Forum v. Union of India & Ors., the Supreme Court of India recognized the principle as 

a means of sustainable development and CIL. AIR 1996 SC 1, 11-13, 22 (India). There, tanneries 

were releasing pollution into the water. The court implemented the polluter pays principle to 

determine the costs of the pollution. 

 Mana’s alleged injuries, taken as true, are attributable to HEXON. Under the universally 

accepted principle of polluter pays, HEXON can be held liable for violating the CIL of the Trail 

Smelter principle. The CIL that has been violated does not create the cause of action under the 

ATS, only the ability to bring a tort claim in federal court. The remedy for the damage from 

HEXON’s violation of the Law of Nations is crafted by federal common law for the tort of 

nuisance. It is well settled law that private parties can be liable under the federal common law 

tort of nuisance. The fact that the Trail Smelter principle was decided between two sovereign 

states is of no import to the injuries alleged by Mana. Those claims, taken as true, list HEXON as 

the polluting party, and thus the obligation is on them solely if found liable.  

II. THE CAA DOES NOT DISPLACE MANA’S CLAIMS BECAUSE IT DOES NOT 
ADDRESS FOSSIL FUEL PRODUCTION ONLY CONSUMPTION 

 
 Mana alleges that HEXON’s fossil fuel production and sales activities are in violation of 

CIL due to the harms to the territory of other nations. This claim cannot be displaced by the CAA 
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because fossil fuel production, and sales, are not regulated under the CAA. Further, the ATS gives 

an injured alien the ability to air their grievances in federal court. If this Court finds that the injuries 

alleged, in violation of CIL, are displaced by the CAA, then it has removed this door for injured 

aliens.  

 Displacement of federal common law can only occur when Congress has spoken “directly” 

to the “particular issue.” County of Oneida v. Oneida Indian Nation, 470 U.S. 226, 236-37 (1985). 

The Court has also said that there is a presumption against displacement, and that “Congress’s 

mere refusal to legislate…falls far short of an expression of legislative intent to supplant existing 

[federal] common law in that area.” United States v. Texas, 507 U.S. 529, 534-35 (1993). 

 In Oneida, a Native American tribe claimed its lands had been illegally occupied; 

defendants posited that the claim was displaced by a federal statute prohibiting transfers of native 

lands and allowing illegal occupants to be removed by the President. The Court did not agree. The 

statute did not “address directly the problem of restoring unlawfully conveyed lands to the 

Indians,” thus it did not displace the federal common law claim for ejectment. 470 U.S. at 239. In 

Exxon Shipping Co. v. Baker, 554 U.S. 471 (2008), the Court again rejected displacement. There 

the Court held that the Clean Water Act didn’t not “eliminate, sub silentio,” common law tort 

claims for damages from water pollution: “we see no clear indication of congressional intent to 

occupy the entire field of pollution remedies.” Id. at 489. The 9th Circuit Court has found that 

there can always be some “overlap” between federal statute and common law in Kasza v. Browner. 

133 F.3d 1159, 1168 (9th Cir. 1998).  

 The district court reached its displacement analysis, and thus dismissal of Mana’s claims, 

by a mistaken reading of Am. Elec. Power Co., Inc. v. Connecticut, 564 U.S. 410 (2011) (“AEP”). 

The Court in AEP ruled that Connecticut’s federal common law claims of nuisance are displaced 

and that the EPA sets emissions standards under the CAA. Id. At 424. Finding that “the Act “speaks 

directly” to emissions of carbon dioxide from the defendants’ plants.” The EPA was given plenary 
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power to regulate carbon dioxide emissions from power plants, thus displacing any common law 

claims and referring the agency judgment to judicial review. Id. at 426. This review allows “any 

person” to bring a civil enforcement action pursuant to §7604(a) of the CAA, more formerly known 

as citizen suits. Id. at 425. 

 Mana, being a resident of A’nu Atu island and not a citizen of the United States, does not 

have the ability to bring a citizen suit under the CAA. Further, the alleged activities that contribute 

to the injuries sustained are from the production and sales of fossil fuels. This is an important 

distinction overlooked by the district court. Congress, nor any agency, has “spoken directly” to the 

enforcement of transboundary harms due to air pollution. Thus, the displacement of federal 

common law nuisance claims of air pollution can only hold to citizens of the United States.  While 

other district courts have rejected claims of common law nuisance from oil producers’ greenhouse 

gas emissions, the facts are distinguishable here. (See City of  Oakland v. B.P., PLC, No. C17-

06011 (N.D. Cal. Jun. 25, 2018) (holding that defendants’ emissions outside the United States are 

still displaced by the CAA); and City of New York v. B.P., PLC, No. 18 Civ. 182 (S.D.N.Y. Jul. 

19, 2018) (holding that plaintiffs are seeking damages from global-warming related injuries 

resulting from greenhouse gas emissions, and not only the production of Defendants’ fossil fuels)). 

 In this action, a foreign plaintiff is alleging that the production and sales through HEXON’s 

domestic business activities has been the direct cause of the transboundary pollution. HEXON’s 

global production and sales contribute to 9% of the world’s greenhouse gas emissions. (R. p.5). 

These business activities are not the kind contemplated by Congress or given to the authority of 

the EPA under the CAA. The CAA does not provide any guidance on transboundary harms from 

the production of fossil fuels. As the Court noted in Illinois v. City of Milwaukee, 406 U.S. 91, 107 

n.9 (1972), “Federal Common law…is…necessary to be recognized as a basis for dealing in 

uniform standard with the environmental rights of a State against improper impairment by sources 

outside its domain.”  
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 The district court improperly ruled that an alien plaintiff’s claims of nuisance from air 

pollution were displaced by the CAA. The holding in AEP, and the responsibilities under the CAA 

are not extended to the production of fossil fuels and their related sales. Further, AEP cannot 

permanently bar all federal common law claims brought by a foreign State that has no ability to 

enforce the EPA’s determination through civil citizen suits.   

III. FLOOD HAS ADEQUATELY ALLEGED A DUE PROCESS VIOLATION OF A 
FUNDAMENTAL RIGHT TO A STABLE CLIMATE 

 
 The Fifth Amendment guarantees protection against government infringement upon certain 

“fundamental” rights, unless it is narrowly tailored to serve a compelling state interest. Reno v. 

Flores, 507 U.S. 292, 299 (1993). Also incorporated in the Due Process Clause of the Fifth 

Amendment are unenumerated rights against the federal government. See Bolling v. Sharpe, 347 

U.S. 497 (1954). Flood properly states a Fifth Amendment due process claim against US founded 

in the public trust doctrine because the pattern of historic, and continued, authorization of the 

extraction, production, transportation, and utilization of fossil fuels, has caused dangerous 

interference with the Earth’s atmosphere and climate system. This interference has violated 

Flood’s enumerated and unenumerated rights to life. The continued destruction of the atmosphere, 

with disregard to modern scientific research, threatens to irreparably harm the climate system that 

is a requisite for sustaining life and the rights that flow from it.  

A. The Right to Life is a Fundamental Right That Requires a Stable Climate 
 
 There is no right more fundamental, or important, than the right to life. Continued depletion 

of the atmosphere dangerously interferes with the stable climate system needed to sustain life. The 

right to a stable climate system is an unenumerated fundamental right that is protected by the Due 

Process Clause of the Fifth Amendment. 

 “The identification and protection of fundamental rights is an enduring part of the judicial 

duty to interpret the Constitution.” Obergefell v. Hodges, 135 S. Ct. 2584, 2598 (2015). In 

determining whether Flood’s constitutionally unenumerated rights are protected as a matter of 
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substantive due process, this Court should consider “whether the right…is fundamental to our 

scheme of ordered liberty…or whether this right is ‘deeply rooted in this nation’s history and 

tradition.’” McDonald v. City of Chicago, 561 U.S. 742, 744 (2010) (internal citations omitted). 

The right to sustaining life meets this standard. 

 When alleging an unenumerated right, the Court must “exercise the utmost care” and the 

right must be recognized “with a careful description”. Reno, 507 U.S. at 302. The facts that 

promulgate Flood’s claim draw the particular circumstance of the fundamental rights allegation. 

The generations that wrote and ratified the Bill of Rights…did not presume 
to know the extent of freedom in all its dimensions, and so they entrusted to 
future generations a charter protecting the right of all persons to enjoy 
liberty as we learn its meaning. When new insight reveals discord between 
the Constitution’s central protections and a received legal stricture, a claim 
to liberty must be addressed. 
  

Obergefell, 135 S. Ct. at 2598. The Supreme Court, in deciding Obergefell noted that “individuals 

need not await legislative action before asserting a fundamental right.” Id. at 2605. The US’s 

responsibility for Flood’s plight justify that this Court assert this “claim to liberty”.   

 When an unenumerated right, such as the right to a stable climate system that sustains life, 

is “deeply rooted in this Nation’s history and tradition” and “fundamental to our scheme of ordered 

liberty” it must be protected.  McDonald, 561 U.S. at 767 (emphasis added). The importance of 

this right has even been displayed through legislation. See, e.g., Clean Air Act § 101, 42 U.S.C § 

7401 (2018); National Environmental Policy Act § 101, 42 U.S.C § 4331(b)(1) (2018) (“[I]t is the 

responsibility of the Federal Government to…fulfill the responsibilities of each generation as 

trustee of the environment for succeeding generations.”)(emphasis added). 

 The Supreme Court has long recognized rights necessary to ensure the preservation of other 

fundamental rights. See, e.g., Yick Wo v. Hopkins, 118 U.S. 356, 270 (1886) (right to vote is “a 

fundamental political right, because [it is] preservative of all rights.”). Flood’s claim to a stable 

climate is necessary to protect all other rights. The rights to life, liberty, and property depend upon 

a climate that allows existence. 
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B. The District Court Erred in its Decision not to Follow a Valid Deshaney 
Exemption 

 
 In his ruling, Judge Remus declined to adopt the state-created danger exception to 

Deshaney v. Winnebago Cnty. Dep’t of Soc. Servs., 489 U.S. 189, 196 (1989). When the 

government conduct places a person “in peril with deliberate indifference to their safety” it 

places an affirmative action upon the State to act. Penilla v. City of Huntington Park, 115 F.3d 

707, 709 (9th Cir. 1997). The US has knowingly disregarded scientific data, continually 

promoted the use of fossil fuels, and failed at its duty as trustee of the environment thereby 

placing the beneficiaries of the trust in peril. “When such extended opportunities to do better are 

teamed with protracted failure even to care, indifference is truly shocking” Cty. of Sacramento v. 

Lewis, 523 U.S. 833, 853 (1998). 

 The US has been aware of the dangers their policies have placed. Given extended 

opportunities to correct past harms and fulfill their duties as trustee, the US has chosen not to do 

so. This failure has directly caused Flood’s damages. Sea level rise has contributed to seawater 

damage to his home. Flood’s drinking water has been deteriorated due to intrusion from rising 

sea level. Absent climate change that the US was aware would happen, Flood would not be 

experiencing injuries. 

C. Protection of the Atmosphere is a Duty imposed on the Government via the 
Public Trust Doctrine 

 
 The Public Trust Doctrine (“PTD”) is an inherent attribute to sovereignty that is bestowed 

upon all governments, state and federal, by the citizens that create them. Ill. Cent. R. Co. v. State 

of Ill, 146 U.S. 387, 455 (1892). The PTD predates the U.S. Constitution. “This doctrine made its 

way to the United States through the English common law. See Idaho v. Coeur d’Alene Tribe of 

Idaho, 521 U.S. 261, 284 (1997).  

 The PTD, including that of the natural resources trust, can be traced back to the Institutes 

of Justinian. Timothy G. Kearley, Justice Fred Blume and the Translation of Justinian’s Code, 99 
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Law Libr. J. 525, ¶ 1 (2007). The air, running water, the sea, and consequently the seashore are by 

natural law common to all. Id. The district court opinion mistakenly states that the PTD applied to 

the federal government “has generally followed the doctrine’s application to navigable and tidal 

water, and not its broader statements”. (R. p.10).  

  Although the district court rejected the reasoning of Juliana v. United States, its holding 

provides guidance on the PTD. 217 F. Supp. 3d 1224 (D. Or. 2016). ( “The natural resources trust 

operates according to basic trust principles, which impose upon the trustee a fiduciary duty to 

protect the trust property against damage or destruction.” Juliana at 1254. (internal citations and 

quotations omitted). “The public trust imposes on the government an obligation to protect the res 

of the trust. Id. at 1260.  

 Flood asserts that the US’s continued support of fossil fuel production is in violation of its 

duty as trustee of the atmosphere. This knowing violation infringes upon the fundamental right to 

life, and the climate in which it is sustained. Failure to protect, and restore, the atmosphere and the 

life sustaining climate it creates, is a breach of the trust that man bestowed upon the government 

when it granted power to the sovereign, and violates Flood’s 5th Amendment due process rights. 

IV. MANA’S ATS CLAIM AND FLOOD’S DUE PROCESS CLAIM DO NOT RAISE 
NONJUSTICIABLE ISSUES 

 
 Mana alleges that a private company has violated the “Law of Nations” and brings an ATS 

claim pursuant to 28 U.S.C § 1350 (2018). Flood alleges that the US has violated Fifth Amendment 

due process protections. Neither allegation is a political question. The first Congress gave the 

judiciary the original jurisdiction to hear ATS claims. Further, the judiciary is the only branch of 

the government that can determine what unenumerated rights an individual is entitled to. The 

doctrine of political question is “primarily a function of the separation of powers.” Baker v. Carr, 

369 U.S. 186, 210 (1962). 

 The Supreme Court identified six criteria in Baker that determine if there is a political 

question. The Baker factors include: 
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(1) A textually demonstrable constitutional commitment of the issue to a 
coordinate political department; (2) a lack of judicially discoverable and 
manageable standard for resolving it; (3) the impossibility of deciding without an 
initial policy determination of a kind clearly for nonjudicial discretion; (4) the 
impossibility of a court’s undertaking independent resolution without expressing 
lack of the respect due coordinate branches of government; (5) an unusual need 
for unquestioning adherence to a political decision already made; or (6) the 
potentiality of embarrassment from multifarious pronouncements by various 
departments on one question. 
 

Id. at 217. 

A. The Baker Factors Reinforce That Mana’s ATS Claim is Justiciable 

 There are no political questions at issue in Mana’s attempt to hold a private company, 

HEXON, liable for their transboundary pollution damage. The Court in Baker acknowledged that 

“it is error to suppose that every case or controversy which touches foreign relations lies beyond 

judicial cognizance.” 369 U.S. at 217. As long as the courts have manageable judicial standards 

to draw upon, they are duty bound to address and resolve “a bona fide controversy” presented to 

them. Id. at 215. 

 The bona fide controversy in the present action is not “constitutionally committed to a 

coordinate branch of government.” Id. Mana’s federal claim under the ATS is authorized by 

statute and properly heard by the courts. See, e.g., Tel-Oren v. Libyan Arab Republic, 726 F.2d 

774, 797 (D.C. Cir. 1984) (“in implementing section 1350, courts merely carry out the existing 

view of the legislature that federal courts should entertain certain actions that implicate the law 

of nations.” (Edwards, J, concurring)); Abebe-Jira v. Negewo, 72 F.3d 844 (11th Cir. 

1996)(political question doctrine did not bar consideration of claims involving torture against 

Ethiopian official). As discussed above, Mana is alleging transboundary harms from pollution by 

a private actor. That conduct leaves this case squarely within the constitutional mandate of the 

judicial branch. See Baker, 369 U.S. at 211. As stated by the Second Circuit, the ATS makes 

“violation[s] of international law…’our business,’ as such conduct not only violates the 
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standards of international law but also as a consequence violates our domestic law.” Wiwa v. 

Royal Dutch Petroleum Co., 226 F.3d 88, 106 (2d Cir. 2000), cert. denied, 532 U.S. 941 (2001). 

 This case further does not involve a “lack of judicially discoverable or manageable 

standards for resolving” the issues in question, or an “impossibility of deciding without an initial 

policy determination of a kind clearly for nonjudicial discretion.” Baker, 369 U.S. at 217. 

Mana’s allegations must be taken as true, as this is an appeal from a motion to dismiss for failure 

to state a claim. Those allegations do not require policy determinations or require the court to 

craft standards. This Court is asked to review if HEXON’s transboundary pollution is a violation 

of CIL and thus actionable under the ATS. In Kadic v Karadzic, 70 F.3d 232, 249 (2d Cir. 1995) 

the court held that “[o]ur decision in Filartiga established that universally recognized norms of 

international law provide judicially discoverable and manageable standards for adjudicating suits 

brought under the Alien Tort Act, which obviates the need to make initial policy decisions of the 

kind normally reserved for nonjudicial discretion.” 

 Determining if the Trail Smelter principle is CIL and that HEXON has violated the “Law 

of Nations” would in no way express “a lack of respect” for other coordinate branches of 

government, nor would it create the possibility of “embarrassing” multiple standards. Further, 

there is no prospect for interference with the need for an “unquestioning adherence to a political 

decision already made.” See Baker, 369 U.S. at 217. 

 What distinguishes the instant case from Native Village of Kivalina (“Kivalina”) v. 

Exxon Mobile Corp., 663 F. Supp. 2d 863 (N.D. Cal. 2009), is that the claims are being brought 

by an alien. The ATS provides original jurisdiction in federal courts for the violation of CIL. The 

Kivalina decision was affirmed by the 9th Circuit Court of Appeals, but only with regard to the 

fact that the nuisance claims were displaced by AEP. 696 F.3d 849 at 858. The court did not 

reach any other issue on appeal. Id. 
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 Assessing each of the Baker factors reinforces that Mana’s ATS claims are appropriate 

for judicial resolution. This Court can determine HEXON’s responsibility for the damage Mana 

has suffered and will continue to suffer and determine the appropriate relief for her injuries.  

B. Flood’s Due Process Violations Do Not Present Non-Justiciable Political 
Questions 

 
 Environmental law claims, notably those with regard to climate change are going to 

inherently touch upon “political” feelings. “It raises an issue of great importance to the political 

branches” and “has motivated partisan and sectional debate during important portions of our 

history.” U.S. Dep of Commerce v. Montana, 503 U.S. 442, 458 (1992). This mere fact alone 

does not present a political question. Id. Federal courts determine claims arising in connection 

with politically charged issues regularly. (See, Juliana at 1236; e.g., (citations omitted)). 

Dismissal on political grounds may only happen if one of the Baker factors is “inextricable” 

from the case. 396 U.S. at 217. 

 The Court set up the Baker factors when a group of voters challenged the statute 

governing the apportionment of state legislative districts. Baker at 188-95. The Oregon District 

Court, in deciding Juliana compared the plaintiffs’ claims as similar to the Baker claims. 

Holding there that the claims of a fundamental right to a stable climate system “raises political 

issues yet is not barred by the political question doctrine.” Juliana at 1241.  

 Should the plaintiffs there prevail on the merits, as Flood should be given the opportunity 

to, the court would have to “exercise great care to avoid separation-of-powers problems in 

crafting a remedy.” Id. The Supreme Court found that the courts have broad authority “to fashion 

practical remedies when confronted with complex and intractable constitutional violations.” 

Brown v. Plata, 563 U.S. 493, 526 (2011). Juliana found that “speculation about the difficulty of 

crafting a remedy could not support dismissal at this early stage. Id. at 1242. (See Baker, 369 

U.S. at 198).  
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 In addressing the first Baker factor, this Court must look to “[w]hen a case would require 

a court to decide an issue whose resolution is textually committed to a coordinate political 

department” because “the court lacks the authority to resolve that issue.” Zivotofsky ex rel. 

Zivotofsky v. Clinton, 566 U.S. 189, 195 (2012). Nowhere in the Constitution is the environment 

mentioned or the damage that is caused by atmospheric emissions. Further, science at the time of 

drafting the Constitution was not advanced enough to know the dangers the planet could 

currently face from global warming and climate change. Thus, the first Baker factor is not 

applicable to Flood’s claims.  

 “The second and third Baker factors reflect circumstances in which a dispute calls for 

decision making beyond courts’ competence”. Zivotofsky, 566 U.S. at 203 (Sotomayor, J., 

concurring). “When a court is given no standard by which to adjudicate a dispute, or cannot 

resolve a dispute in the absence of yet-unmade policy determination charged to a political 

branch, resolution of the suit is beyond the judicial role envisioned by Article III. Id. at 204. 

Flood has alleged that the US policies with respect to fossil fuels and the failure to effectively 

control greenhouse gas emissions despite being signatories to climate change agreements have 

impaired the res of the trust. This violation would not require this Court to direct any agency on 

how to take action, but rather confirm that the atmosphere is contemplated in the long history of 

the public trust doctrine and that the US must act appropriately as trustee to not damage the 

remainder of the trust.  

 Baker factors four through six “address circumstances in which prudence may counsel 

against a court’s resolution of an issue presented.” Id. Only in “rare” cases will Baker’s “final 

factors alone render a case nonjusticiable” Id. at 207. As was noted in Juliana, a judicial order 

directing the United States to go beyond its international commitments to reduce emissions 

would not disturb international climate change agreements. 217 F. Supp. 3d at 1241. Further, the 

United States, while entering into numerous climate change agreements, has yet to produce any 
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legislation furthering the commitments previously made. The current administration has already 

stated its intention to withdraw from the Paris Agreement. This Court should find that no Baker 

factors are inextricably linked to Floods claims, and that they do not present nonjusticiable 

political questions. 

CONCLUSION 

 Because climate change from global greenhouse gas emissions have reached a tipping 

point, we must endeavor now greater than ever to ensure that Earth will be habitable for 

generations to come. Allowing domestic companies to injure foreign sovereign citizens can have 

a lasting effect on international relations. Without holding domestic polluters, and the governments 

that support them through incentives and energy police, accountable, the sustainability of life, not 

only for the Appellants but all humans, is in peril. Governments cannot continue to violate the 

compact that they have with citizens, in whom their power is derived. The trust must always be 

protected by the trustee. Implicit in that duty is the duty to restore the res of the trust to a level in 

which it can maintain the climate that provides us life. 

 For the foregoing reasons, and authorities cited herein, this Court should remand Mana’s 

ATS claims to be heard. Further, the Court should find that Flood has properly alleged a Fifth 

Amendment due process violation, determining that the atmosphere is a fundamental right to be 

protected and restored with public trust principles. 

 

Respectfully submitted, 
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