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Statement of Jurisdiction 
Appellants rightfully filed this claim in federal district court pursuant to both 28 U.S.C. § 

1346(a)(2) (2018) and 28 U.S.C. § 1350 (2018), which grants federal courts jurisdiction over 

“any civil action by an alien for a tort only, committed in violation of the law of nations or a 

treaty of the United States.” Appellants rightfully brought this claim in the District of New Union 

Island, pursuant to 28 U.S.C. § 1402 (2018) and HexonGlobal’s previously established consent 

to personal jurisdiction in the district. A notice of appeal was timely filed by appellants seeking 

review under this Court’s jurisdiction pursuant to 28 U.S.C. § 1291 (2018).  

Statement of Issues 
I. Does the Alien Tort Statute, 28 U.S.C. § 1350, allow appellant Mana to bring an action against 

HexonGlobal, a domestic corporation? 

II. Is the Trail Smelter Principle a specific, universal, and obligatory international customary law 

that is enforceable as the Law of Nations under the Alien Tort Statute? 

III. Does the Trail Smelter Principle, as the Law of Nations, impose obligations enforceable 

against corporations? 

IV. Is the Trail Smelter Principle displaced by Clean Air Act? 

V. Is there a cause of action against the United States government, based on the Due Process 

Clause of the Fifth Amendment, for its failure to protect the global atmospheric climate 

system from disruption due to the production, sale, and burning of fossil fuels? 

VI. Do appellants’ Alien Tort Statute and public trust claims present non-justiciable political 

questions?  
 

Statement of Case 
I. Facts 

Sea level rise and unusually severe storms associated with anthropogenic climate change 

threaten the property and health of residents of island nations assembled under appellant 
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Organization of Disappearing Island Nations (ODIN). Org. of Disappearing Island Nations v. 

HexonGlobal Corp., CA. No. 18-000123, slip op. at 3–4 (12th Cir. 2018). Appellants Apa Mana 

(Mana)—an alien national of the island nation of A’Na Atu—and Noah Flood (Flood)—a U.S. 

citizen resident of New Union Island—have both experienced damage to their homes, health, and 

livelihoods as a result of this sea level rise. Id. at 5. Furthermore, rising air and water 

temperatures have increased the risk of mosquito-borne illnesses and heat stroke and endangered 

oceanic plant and animal life, which are traditional sources of sustenance and economic bedrocks 

on the appellants’ islands. Id. If global emissions rates remain unchecked, the New Union Islands 

and A’Na Atu will be uninhabitable by the end of the century. Id. at 3–4. 

The aforementioned damage would not have occurred but for methane and carbon 

dioxide (greenhouse gas) emissions resulting from the production, distribution, and burning of 

fossil fuels. Id. at 4–5. Moreover, limits on these industrial activities would not only abate the 

current health risks, economic plight, and property damage that appellants face, but would also 

maintain the future habitability of appellants’ islands. Id. at 5. Appellee HexonGlobal (Hexon), 

which is the sole oil producer in the United States and operates a refinery on New Union Island, 

is responsible for six percent of historical and nine percent of current global fossil fuel-related 

greenhouse gas emissions. Id. at 5. Nineteenth century scientific studies established the heat-

retention properties of greenhouse gases, and Hexon confirmed—through its own studies dating 

back to the 1970s—the substantial harm that continued sales and combustion of fossil fuels 

would have on the sea level and global climate. Id. at 5. Despite this knowledge, Hexon 

continued its fossil fuel-related business activities to the detriment of the global climate. Id. 

Appellee United States has contributed to twenty percent of cumulative anthropogenic 

greenhouse gas emissions, making it the largest historical contributor to emissions. Id. at 5–6. 
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The government has promoted the production and combustion of fossil fuels through programs 

such as the tax subsidization of fossil fuel production, the leasing of public land and seas to fossil 

fuel producers, the development of fossil fuel power plants by public agencies, and the creation 

of the interstate highway system. Id. at 6. 

Since the late twentieth century, the United States government has recognized the threat 

of climate change and made regulatory commitments to limiting fossil fuel production. Id. 

However, these actions have decreased the nation’s greenhouse gas emissions only slightly. Id. at 

7. In 1992, the United States signed and ratified the United Nations Framework Convention on 

Climate Change (UNFCCC), which acknowledged the potential for dangerous anthropogenic 

climate change and established an objective to stabilize atmospheric greenhouse gas 

concentrations. United Nations Framework Convention on Climate Change, May 9, 1992, S. 

Treaty Doc No. 102-38, 1771 U.N.T.S. 107, 166 [hereinafter UNFCCC]; ODIN, slip op. at 6. 

Additionally, the United States Environmental Protection Agency (EPA) found that 

anthropogenic climate change could endanger the public health and welfare (The Endangerment 

Finding), leading to the regulation of greenhouse gas emissions under the Clean Air Act. 

Endangerment and Cause or Contribute Findings for Greenhouse Gases Under Section 202(a) of 

the Clean Air Act, 74 Fed. Reg. 66,496, 66497–99 (Dec. 15, 2009); ODIN, slip op. at 6. The 

EPA and National Highway Transportation Agency also established stringent greenhouse gas 

emissions rates for passenger cars and light trucks through model year 2025. 77 Fed. Reg. 62,623 

(Oct. 15, 2012); ODIN, slip op. at 6–7. Under the Clean Air Act, the EPA has established 

emissions limits, standards, and controls for major sources of greenhouse gases emissions. 42 

U.S.C. § 7521(a)(1) (2018); ODIN, slip op. at 7. In 2015, President Obama signed the Paris 

Agreement to the UNFCCC, committing the United States to reduce its future greenhouse gas 
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emissions by twenty-six to twenty-eight percent by 2025, as compared to 2005 levels. Paris 

Agreement to the United Nations Framework Convention on Climate Change, Dec. 12, 2015, 

T.I.A.S. No. 16-1104 [hereinafter Paris Agreement]; ODIN, slip op. at 7. Recently, President 

Trump has announced his plan to withdraw from the Paris Agreement by 2020, the earliest year 

allowed, and the EPA has proposed a repeal of the Clean Power Plan. Emission Guidelines for 

Greenhouse Gas Emissions From Existing Electric Utility Generating Units; Revisions to 

Emission Guideline Implementing Regulations; Revisions to New Source Review Program, 83 

Fed. Reg. 44746 (Aug. 31, 2018); ODIN, slip op. at 7–8. These proposals establish even greater 

risk of catastrophic climate change in the future.  

II.  Procedural History 
 In the Order of the District Court dated August 15, 2018, in Civ. 66–2018, the District 

Court dismissed appellants’ claims for failure to state claims for relief. ODIN, slip op. at 4. 

Appellants then filed a Notice of Appeal for review of the District Court’s holding that the Clean 

Air Act displaces the Trail Smelter Principle and the Court’s refusal to recognize a fundamental 

right to government protection from atmospheric climate change. Id. at 1. No party has disputed 

standing, nor do they raise issues of standing on appeal. Id.  

Summary of Argument 
 Apa Mana is permitted to bring claims against a domestic corporation under the Alien 

Tort Statute (ATS). 28 U.S.C. § 1350. There is no basis in the language or logic of the statute for 

the immunization of a large class of potential tortfeasors. Moreover, this immunization would 

significantly undermine the efficacy of the statute by disallowing foreign nationals to bring suit 

for a narrow class of particularly egregious violations of international norms only when 

perpetuated by corporations. Finally, a number of courts spanning several U.S. Circuits already 

allow appellants to bring suit against domestic corporations in ATS cases. Therefore, Mana may 
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bring suit against Hexon under the ATS regarding its contributions to global climate change and 

the subsequent damage to Mana’s property and livelihood. 

 To qualify as the Law of Nations under the ATS, a law must be specific, universal, and 

obligatory, and the Trail Smelter Principle meets all three criteria. Sosa v. Alvarez-Machain, 542 

U.S. 692, 732 (2014). The Trail Smelter Principle sets forth clear and specific criteria for 

determining when the Principle has been breached, thus meeting the specificity requirement for 

the Law of Nations. Furthermore, the Principle represents a universal norm embodied in 

international treaties, declarations, and court cases. Finally, because international treaties 

incorporate the Trail Smelter Principle, the international community and legal entities consider 

the Principle obligatory. Therefore, the Trail Smelter Principle is enforceable as the Law of 

Nations under the ATS. 

The Trail Smelter Principle, as the Law of Nations, imposes obligations enforceable 

against corporations. The Trail Smelter Arbitration Agreement itself imposed obligations 

enforceable against the Consolidated Mining and Smelting Company, a non-governmental actor. 

Trail Smelter Arbitration. (U.S. v. Can.), 3 R.I.A.A. 1905, 1965 (1941). Therefore, the Principle 

arising from that arbitration, which has since been accepted as a principle of international 

customary law and a binding component of multiple international treaties, directly obligates non-

governmental actors to abide by it. Furthermore, international climate change treaties transitively 

impose “No Harm” obligations on non-governmental actors through the terms to which nations 

are bound. In short, the Trail Smelter Principle is the Law of Nations and thus imposes 

obligations against both governmental and non-governmental actors. 

 As an enforceable principle of the Law of Nations brought under the ATS, the Trail 

Smelter Principle is not preempted by sections of the Clean Air Act which speak to a similar 
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legal question. In passing the Clean Air Act, Congress delegated interpretive power to the EPA, 

which courts have taken to include preemptive power over relevant federal common law claims. 

Unlike previously preempted federal common law claims, Congress has directly empowered 

foreign nationals to bring ATS claims into federal court. As such, the courts are required to 

enforce the will of Congress in hearing such claims and cannot determine which Act of Congress 

should be given greater weight. The courts are therefore obligated to balance the interests of both 

the Clean Air Act and the ATS, necessitating that the Clean Air Act does not preempt the ATS.   

The Due Process Clause of the Fifth Amendment provides a valid cause of action against 

the United States government for failure to protect the global climate system from disruption 

arising out of the production, sale, and burning of fossil fuels. As the climate system is a federal 

public trust asset, depriving appellants of a stable climate system constitutes a violation of 

appellants’ fundamental rights. The United States placed appellants in danger through 

affirmatively fostering fossil fuel production in the United States; therefore, climate change 

qualifies as a state-created danger and appellants may bring this action against the United States. 

 Appellants’ Due Process and ATS claims do not present non-justiciable political 

questions. For an issue to be politically non-justiciable, one of six Baker factors must be 

inextricable from the case. Baker v. Carr, 369 U.S. 186, 217 (1962). These factors prevent the 

court from deciding issues that disrupt the separation of powers, demand decision-making 

beyond the courts’ competence, or threaten to contradict the decisions of the political branches. 

In this case, the power of adjudicating appellants’ claims is not constitutionally allocated to other 

branches of government, the judiciary can competently decide appellants’ claims, and there is no 

unusual fear of contradicting the decisions of other branches. As such, the Court of Appeals can 

decide appellants’ Due Process and ATS claims while avoiding all six Baker factors.  
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Argument 
 
I. MANA RIGHTFULLY BRINGS SUIT AGAINST HEXONGLOBAL UNDER THE 
ALIEN TORT STATUTE BECAUSE NEITHER THE ALIEN TORT STATUTE NOR 
ITS JUDICIAL INTERPRETATION ESTABLISH CORPORATE IMMUNITY. 

Mana is permitted to bring suit against Hexon under the ATS because neither the statute 

nor its interpretation in case law establish immunity for domestic corporations. The ATS states, 

“the district courts shall have original jurisdiction of any civil action by an alien for a tort only, 

committed in violation of the law of nations or a treaty of the United States.” 28 U.S.C. §1350. 

Nothing in the language or logic of the statute justifies the massive immunization of some of the 

globe’s most pervasive tortfeasors. Moreover, a substantial number of United States jurisdictions 

already allow ATS suits against domestic corporations. As neither the language nor the 

application of the ATS support corporate immunity, Mana is permitted to bring claims under the 

ATS against Hexon. 

A. The Language and Logic of the ATS Cannot Support Corporate Immunity and 
Such Immunity Would Undermine the Purpose of the Statute. 
The immunization of a substantial class of potential tortfeasors from suit under the ATS 

is unsupported by the language of the statute and is against the weight of logic for the existence 

of such a statute. The language of the ATS does not distinguish between classes of defendants 

against whom suit can be brought, while it does notably distinguish between other aspects of 

suit. Additionally, barring such a broad class of defendants from liability under the ATS 

undermines the efficacy of remedy supported by the statute and is incompatible with modern life. 

Therefore, the ATS does not support a theory of corporate immunity.  

The language of the ATS necessitates corporate liability. There is no mention in the ATS 

of any class of defendants which is ineligible for suit. In contrast, the statute does specify the 

type of suit, “tort only,” as well as the type of crime, “violation of the law or nations of a treaty 

of the United States,” which are permitted. 28 U.S.C. §1350. This distinction must be given 
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weight. Had Congress intended the statute to immunize specific categories of defendants, 

mention of such defendants could have been incorporated. As written, nothing in the language of 

the ATS supports the establishment of corporate immunity. 

In addition to being unsupported by the language of the statute, corporate immunity 

would significantly undermine the ATS’s goals. The ATS provides an avenue through which 

foreign nationals can seek remedy for certain international torts. Such a channel cannot properly 

be utilized if a large class of tortious defendants is needlessly immunized. Judge Posner 

highlights the inequity of this application with the example of piracy, one of the original crimes 

brought under the statute. As Judge Posner explains, a system in which “a pirate can be sued 

under the ATS but not a pirate corporation” would not provide effective remedy for victims of 

piracy. Flomo v. Firestone Nat. Rubber Co., LLC, 643 F.3d 1013, 1017 (7th Cir. 2011). This 

inequity is magnified when scaled to the breadth of modern corporations, which permeate nearly 

every aspect of contemporary life. Furthermore, as Posner emphasizes, “sometimes it's in the 

interest of a corporation's shareholders for management to violate the law . . . including norms of 

customary international law.” Id. at 1019. It is precisely for this reason that corporations are held 

liable for tortious conduct in the United States: it “gives corporations (and other employers) 

incentives to police their employees.” Id. at 1020. Eliminating corporate liability for torts 

committed against foreign nationals significantly hinders the apportionment of appropriate 

remedy and removes key incentives to temper unconscionable corporate behavior. Moreover, 

barring ATS claims against domestic corporations would grant United States companies 

immunity for tortious behavior committed abroad that would be penalized if committed 

domestically. However, Congress provided corporate liability in such situations through passing 

the ATS and creating an avenue for civil recourse when defendants violate “specific, universal, 



9 
 

and obligatory” international norms. Sosa, 542 U.S. at 732.  

B. The Judicial Record Supports ATS Liability for Domestic Corporations. 
The judicial application of the ATS already supports liability for domestic corporations; 

courts within the Second, Fourth, Fifth, Seventh, Ninth, Eleventh, and the District of Columbia 

Circuits have all permitted ATS suits against domestic corporations. Those courts which have 

not permitted such suits have cited or followed Kiobel v. Royal Dutch Petroleum Co., 621 F.3d 

111 (2d Cir. 2010) (Kiobel I). However, Kiobel I’s logic is flawed in concluding that the ATS 

specifically precludes suits against corporations, and the case cannot inhibit the current trend in 

the judicial record supporting corporate liability under the ATS. Instead, the principles of equity 

which underlie the statute and compel the application of corporate liability must reign.  

1.Courts Across Circuits Already Enforce Corporate Liability Under the ATS. 
The application of the ATS to suits involving domestic corporations is already endorsed 

by the judicial record. Courts within the Second, Fourth, Fifth, Seventh, Ninth, Eleventh, and the 

District of Columbia Circuits have permitted ATS claims brought against corporate entities. See, 

e.g., Sikhs for Justice Inc. v. Indian Nat'l Cong. Party, 17 F. Supp. 3d 334, 342 (S.D.N.Y. 2014) 

(“decades of established Second Circuit holdings . . . did not once even "hint" that such cases 

[against corporations] should be barred”); Ntsebeza v. Ford Motor Co., (In re South African 

Apartheid Litig.), 15 F. Supp. 3d 454, 461 (S.D.N.Y. 2014) ("corporations are liable in the same 

manner as natural persons for torts in violation of the law of nations"); William v. AES Corp., 28 

F. Supp. 3d 553, 569 (E.D. Va 2014) ("[n]othing in the ATS . . . may plausibly be read to 

distinguish between private individuals and corporations) (citing In re XE Servs. Alien Tort 

Litig., 665 F. Supp. 2d 569, 579 (E.D. Va. 2009)); Beanal v. Freeport-McMoran, Inc., 197 F.3d 

161, 165 (5th Cir. 1999) (ultimately dismissing but allowing the application of the ATS against a 

corporation without discussion); Flomo, 643 F.3d at 1021 (“corporate liability is possible under 
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the Alien Tort Statute”); Doe v. Exxon Mobil Corp., 527 Fed. Appx. 7 at *9 (D.C. Cir. July 6, 

2013) (“Exxon again presses . . . that corporations may not be held . . . under the ATS. The Court 

concludes that this argument is without merit.”); Sarei v. Rio Tinto, PLC, 671 F.3d 736, 760 (9th 

Cir. 2011) (“the implication that an actor may avoid liability merely by incorporating is 

inconsistent with the universal and absolute nature of . . . prohibition”); Romero v. Drummond 

Co., 552 F.3d 1303, 1315 (11th Cir. 2008) (“The text of the Alien Tort Statute provides no 

express exception for corporations.”). The weight of logic and the holdings of courts across 

numerous jurisdictions support Mana’s suit against Hexon under the ATS.   

2. Kiobel I Was Incorrectly Decided and is Not Followed Within its Own Circuit. 
 The Second Circuit Kiobel I decision to bar corporate liability in ATS suits was based on 

flawed logic and was therefore wrongly decided. The crux of the decision centered around a 

misguided interpretation of a footnote in Sosa alongside a belief that international norms 

precluded corporations from liability for violating the Law of Nations. Even within the Second 

Circuit, Kiobel I is not treated as valid precedent and was not followed by such cases as Sikhs for 

Justice Inc, 17 F. Supp. 3d at 342, and Ntsebeza v. Ford Motor Co., 5 F. Supp. 3d at 461. As the 

premises of Kiobel I are incorrect and are not followed by lower courts within its own Circuit, 

the holding of Kiobel I cannot be dispositive on the issue of corporate liability. 

Kiobel I is incorrect in its interpretation of footnote 20 of the Supreme Court decision in 

Sosa. 542 U.S. at 732. The majority in Kiobel I relies on a section of the footnote limiting ATS 

liability dependent on whether “the defendant is a private actor such as a corporation or 

individual." Id. However, this dicta in the footnotes of Sosa does not warrant immunity for an 

entire class of defendants. Instead, footnote 20 mentions that courts might consider that “some 

forms of noxious conduct are violations of the law of nations when done by or on behalf of a 

State, but not when done by a private actor independently of a State.” Kiobel I, 621 F.3d 111 at 
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124 (Leval, J., concurring). In context, the footnote illuminates when a specific set of violations 

constitute viable ATS claims, not what class of defendants might be found liable. 

Additionally, Kiobel I incorrectly concludes that there is no international liability for 

corporate violations of the Law of Nations. However, such instances of international corporate 

liability are well documented: “At the end of the Second World War, the allied powers dissolved 

German corporations that had assisted the Nazi war effort, along with Nazi government and 

party organizations—and did so on the authority of customary international law.” Flomo, 643 

F.3d at 1017. Furthermore, it was “found that I.G. Farben (the German chemical cartel) had 

‘knowingly and prominently engaged in…maintaining the German war potential,’” leading to 

“the seizure of all its assets.” Id. As Kiobel I was based on two premises which are deeply 

flawed, it cannot decide the scope of liability in the present case.  

II. THE TRAIL SMELTER PRINCIPLE—BEING SPECIFIC, UNIVERSAL, AND 
OBLIGATORY—QUALIFIES AS A RECOGNIZED PRINCIPLE OF CUSTOMARY 
INTERNATIONAL LAW ENFORCEABLE AS THE “LAW OF NATIONS” UNDER 
THE ALIEN TORT STATUTE. 
 The Trail Smelter Principle constitutes a specifically stated, universally accepted, and 

legally binding norm in customary international law and is thus enforceable as the Law of 

Nations under the ATS. For a law to be enforceable as the Law of Nations under the ATS, the 

law must be specific, universal, and obligatory. Sosa, 542 U.S. at 714. The Trail Smelter 

Arbitration set forth two interrelated principles—the No Harm Principle and the Polluter Pays 

Principle—collectively referred to as the Trail Smelter Principle. U.S. v. Can., 3 R.I.A.A. at 

1965. This principle rests on the premise that an actor in one nation may not pollute in another. 

Because breach of this duty is readily identifiable, the Trail Smelter Principle meets the 

specificity requirement to be considered the Law of Nations. Furthermore, international treaties 

and domestic policies illustrate that the Principle is a universally accepted norm by which nations 
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of the world are legally obligated to abide. Because it is sufficiently specific, universal, and 

obligatory, the Trail Smelter Principle is enforceable as the Law of Nations under the ATS. 

A. The Trail Smelter Principle, which Institutes No Harm and Polluter Pays Principles, 
has been Incorporated Explicitly into Binding International Agreements. 
In its most fundamental form, the Trail Smelter Principle asserts a ban against 

transboundary harm, and several international treaties have incorporated this as a fundamental 

tenet of international law. The arbitrators who settled the transboundary pollution dispute 

between Canada and the United States established the No Harm Principle, which holds that “no 

State has the right to use or permit the use of its territory in such a manner as to cause injury. . . 

to the territory of another.” U.S. v. Can., 3 R.I.A.A. at 1965. The arbitrators’ damages decision in 

Trail Smelter also invoked the Polluter Pays Principle—a closely related subsidiary norm which 

dictates that the source of the pollution must compensate any parties that the pollution harms. 

These closely related principles together comprise the Trail Smelter Principle, which has since 

been incorporated into the body of customary international law. The UNFCCC articulates the 

principle as follows: “States have, in accordance with the Charter of the United Nations and the 

principles of international law, the sovereign right to exploit their own resources pursuant to their 

own environmental and developmental policies, and the responsibility to ensure that activities 

within their jurisdiction or control do not cause damage to the environment of other States or 

areas beyond the limits of national jurisdiction.” UNFCCC at 166. The United Nations and the 

International Court of Justice utilize nearly identical wording when incorporating the Trail 

Smelter Principle into international conventions and treaties. 

B. The Trail Smelter Principle Qualifies as the Law of Nations Under the Alien Tort 
Statute, because it is Sufficiently Specific, Universal, and Obligatory. 
As the Trail Smelter Principle sets forth an international norm that is specific, universal, 

and obligatory, the Principle is enforceable as the Law of Nations under the ATS. The Law of 
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Nations, also known as customary international law, binds not only those nations that are parties 

to certain treaties, but all nations “automatically and independently of any specific assent.” North 

Sea Continental Shelf (Fed. Rep. of Ger./Den.; Fed. Rep. of Ger./Neth.), Judgment, 1969 I.C.J. 3, 

¶ 37 (Feb. 20). While no official codification of customary international law exists, extensive 

United States common law consistently requires that an international legal norm be “specific, 

universal, and obligatory” to qualify as the Law of Nations under the ATS. Sosa, 542 U.S. at 

714; Flores v. S. Peru Copper Corp., 414 F.3d 233, 252 (2d Cir. 2003); Xuncax v. Gramajo, 886 

F. Supp. 162, 179 (D. Mass. 1995); Filartiga v. Pena-Irala, 630 F.2d 876 (2d Cir. 1980); Forti v. 

Suarez-Mason, 672 F. Supp. 1531 (N.D. Cal. 1987). The Trail Smelter Principle meets all three 

of the requisite criteria, and therefore qualifies as the Law of Nations under the ATS. 

1. The Trail Smelter Principle Sets Forth Identifiable Obligations and Grounds for 
Breach, thus Meeting the Specificity Requirement for the Law of Nations. 
Because courts can articulate what constitutes a violation of the Trail Smelter Principle, 

the Principle meets the specificity requirement for the Law of Nations. In order for a principle to 

meet the specificity requirement for the Law of Nations, the principle must be sufficiently 

specific to determine whether an action constitutes a violation of the norm. Xuncax v. Gramajo, 

886 F. Supp. at 179. In determining if the Consolidated Mining and Smelting Company violated 

the ban on transboundary harm, the arbitrators considered three factors: (1) an actual injury from 

pollution exists in one country; (2) the cause of that injury is traceable to a foreign polluter; and 

(3) the damage caused by that injury is measurable. U.S. v. Can., 3 R.I.A.A. at 1920. These three 

criteria extend to climate change-related injuries under the Trail Smelter Principle. In a pending 

case (Lliuya v. RWE AG) adjudicating a Peruvian farmer’s complaint against Germany’s largest 

electricity producer for its contribution to climate change, a German Regional Court held that if 

appellants can illustrate the causal relationship between defendant’s actions and the actual 
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damage to appellant’s land, then the company can be held liable for its transboundary harm. LG, 

Nov. 30 2017, 2 O 285/15. United States courts frequently apply these same criteria for domestic 

environmental disputes and applying them in the context of transboundary harm is no different. 

Because courts can readily identify a breach of the Trail Smelter Principle, the Principle meets 

the specificity standard for the Law of Nations.  

2. The Trail Smelter Principle is a Universal Norm Embodied in International Treaties, 
Declarations, and Court Cases. 
Because the Trail Smelter Principle is pervasive in widely accepted international treaties 

and numerous international court decisions, there is significant evidence supporting a universal 

prohibition on transboundary harm. For an act to reach the threshold of universality, there must 

be a “universal consensus of prohibition against it” in the international community. Xuncax, 886 

F. Supp. 162 at 184. The Trail Smelter Principle represents one of the fundamental principles of 

the UNFCCC, UNFCCC at 166, which 196 nations—including the United States—and one 

regional economic integration organization have ratified. United Nations Framework Convention 

on Climate Change, UNITED NATIONS TREATY COLLECTION (Nov. 26, 2018, 05:00:49 

EDT), https://treaties.un.org/pages/ViewDetailsIII.aspx?src=TREATY&mtdsg_no=XXVII-

7&chapter=27&Temp=mtdsg3&clang=_en. The Principle serves as a foundational premise for 

the Paris Agreement, which the United States and 180 parties have ratified. Paris Agreement, 

UNITED NATIONS TREATY COLLECTION (Nov. 26 2018, 05:00:49 EDT), 

https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=XXVII-7-

d&chapter=27&lang=_en&clang=_en. The inclusion of the Trail Smelter Principle as a 

fundamental tenet of multiple widely accepted treaties indicates its universality. 

The International Court of Justice has invoked the No Harm Principle in numerous 

binding international decisions from 1949 until the present, which further demonstrates its 
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universality on the international stage. See Corfu Channel (U.K. v. Alb.), Assessment of 

Compensation, 1949 I.C.J. 244 (Dec. 15) (holding Albania liable for deaths and damage caused 

in Great Britain resulting from an explosion in Albanian waters); Construction of a Road in 

Costa Rica along the San Juan River (Nicar. V. Costa Rica), Judgment, 2015 I.C.J. 664 (Dec. 16) 

(finding that Costa Rica failed in its duty to conduct an environmental impact assessment for an 

activity highly likely to cause transboundary harm); Concerning Pulp Mills on the River 

Uruguay (Arg. v. Uru.), Judgement, 2010 I.C.J. 13 (Apr. 20) (stating that Uruguay would have 

been required to notify Argentina if there was transboundary environmental harm resulting from 

the construction of Pulp Mills near the Argentinian border but finding that no such harm was 

caused by the construction). This further supports the universality of the Trail Smelter Principle 

in qualifying it as the Law of Nations. 

3. The Trail Smelter Principle is Obligatory Because the International Community and 
International Legal Entities Consider the Principle Legally Binding Between Nations. 
Nations of the world, including the United States, perceive the Trail Smelter Principle as 

a legally binding obligation to which all states must adhere. For a court to consider a norm 

obligatory as the Law of Nations, “the prohibition against it is non-derogable and therefore 

binding at all times upon all actors.” Xuncax, 886 F. Supp. 162, at 184. The United States has 

ratified both the UNFCCC (by unanimous Senate vote) and the Paris Agreement1 (by Executive 

Order), which renders those documents’ provisions—including their restatements of the Trail 

Smelter Principle—obligatory. Furthermore, the United States Supreme Court has espoused the 

dangers of climate change and held that the Environmental Protection Agency has a duty to take 

                                                        
1 President Trump’s announcement withdrawing support for the Paris Agreement does not 
formally withdraw the U.S. from the treaty (no country may withdraw until Nov. 2019 and any 
official withdrawal would not go into effect until Nov. 2020). Furthermore, the Supreme Court 
held in Massachusetts v. EPA that political actions, debates, and discussion should not affect the 
application of laws as they currently stand. Massachusetts v. EPA, 459 U.S. 497 (U.S. 2007). 
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regulatory action to limit the United States’ greenhouse gas emissions, pursuant to the 

UNFCCC2. Massachusetts v. EPA, 459 U.S. 497 (U.S. 2007). This decision’s citation of 

international climate change agreements clearly indicates that the United States understands 

itself to have a legal duty as a state, through its administrative bodies, to limit its greenhouse gas 

emissions, not only for its own people’s wellbeing, but as a member of the international 

community subject to the Law of Nations.  

On the international stage, courts and governing bodies enforce the Trail Smelter 

Principle with similar weight. As previously discussed, the International Court of Justice has 

upheld the ban on transboundary harm repeatedly. In its Advisory Opinion on the Legality of the 

Threat or Use of Nuclear Weapons, the Court wrote, “The existence of the general obligation of 

States to ensure that activities within their jurisdiction and control respect the environment of 

other States or of areas beyond national control is now part of the corpus of international law 

relating to the environment.” Legality of the Threat or Use of Nuclear Weapons, Advisory 

Opinion, 1996 I.C.J. 226, ¶29 (July 8) (emphasis added). The language of this opinion, as well as 

the ICJ’s incorporation of the Trail Smelter Principle in the numerous aforementioned binding 

international dispute resolutions, suggests that this principle is, in fact, binding upon all nations.   

III. THE TRAIL SMELTER PRINCIPLE, AS THE LAW OF NATIONS, IMPOSES 
OBLIGATIONS ENFORCEABLE AGAINST CORPORATIONS INCLUDING 
HEXONGLOBAL. 
 The Trail Smelter Principle imposes obligations against both state and non-state actors, 

including corporations such as Hexon. Because the Trail Smelter Arbitration itself imposed 

injunctive relief upon a corporation, corporate liability is integral to the Trail Smelter Principle. 

                                                        
2 The Supreme Court’s holding was contingent on the EPA finding that motor vehicle emissions 
endangered the public. The EPA made this “Endangerment Finding” in 2009. Endangerment and 
Cause or Contribute Findings for Greenhouse Gases Under Section 202(a) of the Clean Air Act, 
74 Fed. Reg. at 66497–99. 
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Several international treaties expressly hold corporations liable for various violations of the No 

Harm Principle. Beyond these treaties, the United States’ participation in the UNFCCC and the 

Paris Agreement imposes liability upon United States corporations, including Hexon, for their 

role in harming the global environment. Because the Trail Smelter Arbitration itself imposed an 

injunction upon a corporation, and international treaties including the UNFCCC and the Paris 

Agreement implicitly and explicitly enforce the No Harm Principle against corporations, the 

Principle imposes legal obligations enforceable against Hexon. 

A. The Trail Smelter Arbitration Imposed Liability Against a Corporation, Which 
Illustrates the Enforceability of the Trail Smelter Principle Against Non-
Governmental Actors.  
The Trail Smelter Principle imposes liability on corporations, as evidenced by the 

Arbitration’s imposition of financial liability and a partial injunction upon the Consolidated 

Mining and Smelting Company. The arbitrators who articulated the Trail Smelter Principle, 

which encapsulates both a ban on transboundary harm and a “Polluter Pays” obligation, imposed 

this Principle against the Consolidated Mining and Smelting Company of Canada, Ltd. 

(“Consolidated Mining”), a Canadian corporation, thus using the Canadian government merely 

as Consolidated Mining’s representative in the international sphere. U.S. v. Can., 3 R.I.A.A. at 

1912. The 1938 Trail Smelter Arbitration Agreement between the United States and Canada 

required the Canadian Government to pay damages to the United States government for the 

transboundary harm it caused. Id. Though this damages award appears to place the burden of 

liability on the Canadian government, the arbitrators did not actually hold Canada liable. Instead, 

they held the Consolidated Mining liable and required the Canadian government to ensure that 

the company paid the damages. Id. at 1912–1913. The arbitrators enforced obligations upon 

Consolidated Mining in enjoining the company from causing further damage in the state of 

Washington. Id. at 1934.  Further, they imposed both positive and negative duties on the mining 
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company including specific emissions restrictions as well as third party observation, and these 

duties illustrate that the Trail Smelter Principle applies to non-governmental actors. A company’s 

government may be the party to a tribunal, treaty, or international court case, but whatever duties 

such a court, arbitrator, or agreement imposes upon the representative government are in fact 

directed at the company itself. 

B. Several International Treaties Expressly Impose Liability on Non-Governmental 
Actors for Violating the Trail Smelter Principle.  
Many international treaties relating to the Trail Smelter No Harm Principle directly 

implicate or specifically impose obligations non-governmental entities. The International 

Convention on Civil Liability for Oil Pollution Damage holds the owner of a ship liable for any 

pollution that is caused by oil discharged from the ship. International Convention on Civil 

Liability for Oil Pollution Damage, June 27, 1975, 973 U.N.T.S. 3. This is a clear statement of 

the No Harm Principle. If Hexon had spilled oil near the shores of Ana A’tu, the company would 

undoubtedly face liability for all resulting damage. The outcome in the present case should be no 

different. The oil spill case is merely one iteration of the No Harm Principle, but it indicates 

important precedent in international corporate tort liability. Similarly, the 1963 Vienna 

Convention on Civil Liability for Nuclear Damage dictates that any private or public body 

operating a nuclear installation “shall be liable for nuclear damage upon proof that such damage 

has been caused by a nuclear incident.” Vienna Convention on Civil Liability for Nuclear 

Damage, May 21, 1963, art. 2(1), 1063 U.N.T.S. 265. This, too, imposes liability upon a non-

governmental actor for violating the No Harm Principle. As shown, some international treaties 

specifically name corporations or private individuals as potentially liable parties or impose 

obligations upon them, but that does not necessarily indicate an absence of corporate liability in 

instances in which non-governmental actors remain unnamed in a treaty. Corporations are 
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generally not mentioned in treaties such as the Paris Agreement, but that does not mean that 

those agreements refrain from imposing obligations upon such non-government entities. 

C. International Climate Change Treaties Transitively Impose “No Harm” 
Obligations on Corporations Through the Terms to Which Nations are Bound. 
Treaties and binding international agreements which incorporate the Trail Smelter 

Principle, and to which the United States is party, imply and ultimately necessitate imposition of 

treaty obligations on non-governmental actors. Though international agreements and treaties 

such as the UNFCCC and the Paris Agreement do not specifically name non-governmental 

organizations as parties bound by the agreements, they implicitly bind said parties through the 

obligations they impose upon nations. For example, in ratifying the UNFCCC, the United States 

government committed to “control, reduce or prevent anthropogenic emissions of greenhouse 

gases . . . in all relevant sectors, including the energy, transport, industry agriculture, forestry and 

waste management sectors.” UNFCCC at 170–171. Such a commitment necessitates the 

government to impose obligations on non-governmental actors. In Massachusetts v. EPA, the 

Supreme Court found that the EPA was not only authorized to impose greenhouse gas emissions 

from automobiles, but that the Agency was obligated to do so, pursuant to its subsequent 

Endangerment Finding. Massachusetts v. EPA, 459 U.S. at 534–535. The Clean Air Act requires 

that the EPA shall prescribe regulatory standards to the emission of any air pollutant from any 

class of new motor vehicles—an order that necessarily imposes obligations on corporations. 42 

U.S.C. § 7521(a)(1). Justice Stevens discusses the UNFCCC, among other international 

agreements and treaties, as one of the bases for imposing a regulatory obligation on the EPA, 

which consequently levies obligations on non-governmental actors. Massachusetts v. EPA, 459 

U.S. at 509. In this way, treaties to which the United States is a signatory, such as the UNFCCC 

and the Paris Agreement, implicitly impose obligations—and liability for failing to fulfill them—
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on non-governmental actors. In short, the Trail Smelter Principle binds non-governmental actors 

through the above treaties. 

IV. BECAUSE THE TRAIL SMELTER PRINCIPLE IS THE LAW OF NATIONS 
ENFORCED UNDER THE ALIEN TORT STATUTE, IT IS NOT DISPLACED BY THE 
CLEAN AIR ACT.  

The Clean Air Act does not automatically preempt claims brought under the ATS. The 

Supreme Court has established that federal statutes preempt federal common law claims which 

“speak[ ] directly to [the same] question.” Am. Elec. Power Co. v. Connecticut, 564 U.S. 410, 

424 (2011). The power of the Clean Air Act to preempt conflicting federal common law claims 

stems from the direct congressional delegation of power to the EPA to have control over the 

relevant issues enumerated in the text of the Clean Air Act. Id. However, Congress’ passing of 

the ATS distinguishes the tort claims which arise under the ATS from other federal common law 

claims. Claims brought under the ATS are the direct result of congressional intent and must be 

given deference by the courts. Congress intended to provide an avenue for redress of tort claims 

brought by foreign nationals through the passage of the ATS; therefore, ATS claims which relate 

to the powers delegated within the Clean Air Act are not displaced. Instead, the courts must 

harmonize the two statutes. 

A. Claims Brought Under the Alien Tort Statute Do Not Arise as Ordinary Common 
Law Tort Claims and Are Therefore Not Displaced by the Clean Air Act. 
As ATS claims are not brought as federal common law, they are not displaced by the 

Clean Air Act. The ATS is a federal statute enacted directly by Congress, necessarily carrying 

the weight of congressional intent. Tort claims arising under the ATS, the channel which 

Congress created for such claims, must be distinguished from federal common law claims arising 

from ordinary nuisance which do not carry congressional intent. Moreover, that these federal 

common law claims arising from nuisance are displaced by the Clean Air Act is irrelevant to 

considerations for ATS claims. As ATS claims do not arise as traditional federal common law, 
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but instead through direct action of Congress, they are not preempted by the Clean Air Act. 

1. ATS Claims Do Not Arise as Federal Common Law Nuisance Claims. 
Congress’ decision to enact the ATS and create liability for international tort 

distinguishes it from federal common law nuisance claims, which the Supreme Court and district 

courts within the Second and Ninth Circuits have held are preempted by federal statutes. See City 

of New York v. B.P., PLC, 325 F. Supp.3d 466, 474 (S.D.N.Y. 2018); City of Oakland v. B.P., 

PLC, 325 F. Supp. 3d 1017, 2024 (N.D. Cal. 2018). Regardless of whether ATS claims are 

considered federal common law, they are distinguished from the federal common law nuisance 

claims typified in Am. Elec. Power Co. because in the former, “the cause of action…was not 

authorized by Congress or otherwise established by statute. Instead, the appellants sought to 

vindicate a purely common law right.” Suhail Najim Abdullah Al Shimari v. CACI Premier 

Tech., 300 F. Supp. 3d 758, 792 (E.D. Va 2018). Claims brought through the ATS do not reflect 

a “purely common law right.” Id. In 1789, Congress codified the right of foreign nationals to 

bring claims for objectionable violations of international norms into federal court. 28 U.S.C. 

§1350. Congress passed the ATS to provide a manner in which international torts can be brought 

in United States jurisdiction, and the claims which arise beneath it confer this congressional 

intent. Claims brought through the ATS are therefore distinguished from ordinary federal 

common law claims.  

2. ATS Claims Are Not Subject to the Same Preemption as Federal Common Law 
Nuisance Claims Because ATS Claims Arise from Congressional Intent. 
Since claims brought in federal court through the ATS convey congressional intent, they 

are not displaced by federal statutes which “speak[ ] directly to [the same] question.” Am. Elec. 

Power Co. 564 U.S. at 424. Federal statutes preempt federal common law nuisance claims 

because the statutes constitute of “no less [than] an exercise of the Legislature's ‘considered 

judgment.’” Id. at 426. However, the ATS reflects the same deference by the legislative branch 
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through enactment of the statute. As the Supreme Court stated in Epic Sys. Corp. v. Lewis, 138 S. 

Ct. 1612 (2018), “when confronted with two Acts of Congress allegedly touching on the same 

topic, this Court is not at ‘liberty to pick and choose among congressional enactments’ and must 

instead strive ‘to give effect to both.’” Id. at 1624 (quoting Morton v. Mancari, 417 U.S. 535, 

551 (1974)). Any party wishing to show that one Act of Congress displaces another bears the 

burden of showing “clear and manifest” congressional intent for one statute to displace the other. 

Id. (quoting Morton, 417 U.S. at 551). Such manifest intent is absent here. In a case discussing 

potential conflicts between the ATS and another federal statute, the court held that “Congress's 

decisions to pass both the FTCA and the ATS require the Court to harmonize the two statutes 

rather than find that one preempts the other.” Suhail Najim Abdullah Al Shimari, 300 F. Supp. 3d 

at 789. The court must harmonize the ATS and the Clean Air Act in this exact manner. 

V. THE DUE PROCESS CLAUSE OF THE FIFTH AMENDMENT PROVIDES A 
CAUSE OF ACTION AGAINST THE UNITED STATES GOVERNMENT FOR 
FAILURE TO PROTECT THE GLOBAL CLIMATE SYSTEM FROM DISRUPTION 
DUE TO THE PRODUCTION, SALE, AND BURNING OF FOSSIL FUELS. 
         Appellants have a valid cause of action against the United States government for their 

role in atmospheric climate change under the Due Process Clause of the Fifth Amendment, 

which mandates that “no person shall . . . be deprived of life, liberty, or property, without due 

process of law.” U.S. Const. amend. V. The Supreme Court has held that this clause “include[s] a 

substantive component, which forbids the government to infringe certain ‘fundamental’ liberty 

interests at all, no matter what process is provided, unless the infringement is narrowly tailored 

to serve a compelling state interest.” Reno v. Flores, 507 U.S. 292, 302 (1993). In establishing 

this strict liability standard of scrutiny for violations of fundamental liberty interests, the 

Supreme Court has defined these interests as any rights listed in the Constitution, any 

“fundamental to the Nation's scheme of ordered liberty,” and any “deeply rooted in this Nation's 
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history and tradition.” McDonald v. City of Chicago, 561 U.S. 742, 767 (2010). As appellants’ 

have a fundamental right to public trust assets, including a stable global atmospheric climate 

system, the government’s failure to protect the climate system from disruption due to the 

production, sale, and burning of fossil fuels constitutes a deprivation of appellants’ fundamental 

rights. Furthermore, appellants have a right to government protection from climate change since 

the government affirmatively fostered fossil fuel production in the United States, making climate 

change a state-created danger. 

A. The United States Government’s Failure to Protect the Global Atmospheric 
Climate System will Deprive Appellants of the Fundamental Rights to Property and 
a Stable Climate System Under the Public Trust Doctrine. 

         The public trust doctrine establishes that citizens have fundamental rights to certain 

natural assets such as navigable waters and a stable climate system. These rights are deeply 

rooted in the nation’s history. The doctrine, which has its origins in the Institutes of Justinian, J. 

Inst. 2.1.1 (J.B. Moyle trans.) (“the following things are by natural law common to all—the air, 

running water, the sea, and consequently the seashore”), was brought to America through 

English law, Idaho v. Coeur d'Alene Tribe of Idaho, 521 U.S. 261, 284 (1997), and has been 

cemented as part of our common law since the nineteenth century, Arnold v. Mundy, 6 N.J.L. 1, 

71 (N.J. 1821). The public trust doctrine is also fundamental to the United States’ scheme of 

ordered liberty, as without a right to a stable climate system the citizenry would be unable to 

maintain their right to property; this is evidenced by the impeding uninhabitability of the New 

Union Islands due to rising sea levels. ODIN, slip op. at 3–4. Furthermore, the government’s 

infringement of appellants’ public trust right is not “narrowly tailored to serve a compelling state 

interest,” Reno, 507 U.S. 292 at 302, as the United States’ fossil fuel production constitutes a 

broadscale and indiscriminate infringement of its citizens’ rights. ODIN, slip op. at 5–6. 

         While the public trust doctrine has most frequently been applied to navigable waters, see 
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Ill. Cent. R. Co. v. State of Illinois, 146 U.S. 387, 460 (1892), the origins of the doctrine in the 

Institutes of Justinian and the doctrine’s goal of protecting public access to natural resources 

establish the atmospheric climate system as a public trust asset. J. Inst. 2.1.1. Additionally, courts 

have recently heard cases that apply the doctrine to the climate system as a whole. See Juliana v. 

United States, 217 F. Supp. 3d 1224, 1255 (D. Or. 2016). Furthermore, in recent cases, the 

Supreme Court has granted the status of “fundamental rights” to “rights [that] may be necessary 

to enable the exercise of other rights.” Id. at 1249 (citing Roe v. Wade, 410 U.S. 113, 152–53 

(1974); Obergefell v. Hodges, 135 S.Ct. 2584, 2599 (2015)). Flood’s access to seafood from 

ocean waters depends on the stability of the atmospheric climate system. ODIN, slip op. at 5. 

Even if the atmospheric climate system was not previously defined as a public trust asset, the 

degree to which the long-term viability of the nation’s waters depends on a stable climate system 

firmly establishes the climate system as within the scope of the public trust doctrine. Id. at 4–5. 

Furthermore, if the court decides against establishing the climate system as a public trust asset, 

appellants’ public trust claim would still apply to the government’s violation of appellants’ 

public trust rights to federal waters. 

          While the public trust doctrine has occasionally been interpreted by district courts as 

exclusively a matter of state law, see Alec L. v. Jackson, 863 F. Supp. 2d 11, 15 (D.D.C. 2012), 

the Supreme Court has repeatedly recognized the existence of a federal public trust. See, e.g., 

United States v. Beebe, 127 U.S. 338, 342 (1888) (“The public domain is held by the government 

as part of its trust.”); Knight v. United Land Ass'n, 142 U.S. 161, 181 (1891) (“The secretary is 

the guardian of the people of United States over the public lands. The obligations of his oath of 

office oblige him to see that . . . none of the public domain is wasted”); United States v. Trinidad 

Coal & Coking Co., 137 U.S. 160, 170 (1890) (“[T]he vacant coal lands of the United States . . . 
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were held in trust for all the people”); Light v. United States, 220 U.S. 523, 537 (1911) (“All the 

public lands of the nation are held in trust for the people of the whole country.”) (citing Trinidad, 

137 U.S. 160). Recent district cases have also recognized the existence of a federal public trust. 

See Juliana, 217 F. Supp. 3d at 1259 (“The federal government, like the states, holds public 

assets—at a minimum, the territorial seas—in trust for the people”); see also Sierra Club v. Dep't 

of Interior, 376 F. Supp. 90, 93 (N.D. Cal. 1974) (“In view of the analogous trust responsibility 

of the Secretary of the Interior with respect to public lands . . .”) (citing Knight, 142 U.S. 161). 

While the Supreme Court has stated that “the public trust doctrine remains a matter of state law,” 

PPL Montana, LLC v. Montana, 565 U.S. 576, 603 (2012), this claim does not overrule centuries 

of precedent but merely specifies that “state law would define the scope of Montana's public trust 

obligations” toward state-owned assets. Juliana, 217 F. Supp. 3d at 1257. As Flood’s claim 

centers on waters surrounding a United States possession rather than state-owned assets, a 

federal public trust doctrine applies. 

B. There is a Fundamental Right to Government Protection from Climate Change 
Since Climate Change is a State-Created Danger. 
Appellants have a fundamental right to government protection from dangers to which the 

government actively contributed, including anthropogenic climate change. In DeShaney v. 

Winnebago Cty. Dep’t of Soc. Servs., the Supreme Court held that any Due Process violation 

must arise through “the State’s affirmative act of restraining the individual’s freedom . . . not its 

failure to act to protect his liberty interests against harms inflicted by other means.” 489 U.S. 

189, 200 (1989). In dismissing Flood’s complaint, the District Court cited DeShaney as rejecting 

“any fundamental Due Process right to government protection from allegedly wrongful acts by 

private parties.” ODIN, slip op. at 10. However, DeShaney merely rejected any claim against the 

government when the government has not contributed to a violation of fundamental rights 
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through affirmative actions. A majority of regional Circuits have established that the government 

must protect individuals from the acts of private parties when the government has placed said 

individuals in danger through affirmative conduct, commonly known as the “state-created danger 

doctrine.” See, e.g., Penilla v. City of Huntington Park, 115 F.3d 707, 711 (9th Cir. 1997); Doe v. 

Rosa, 795 F.3d 429, 439 (4th Cir. 2015); K.B. v. Waddle, 764 F.3d 821, 824 (8th Cir. 2014); 

Irish v. Maine, 849 F.3d 521, 526 (1st Cir. 2017); Wilson-Trattner v. Campbell, 863 F.3d 589, 

593 (7th Cir. 2017); Jones v. Reynolds, 438 F.3d 685, 695 (6th Cir. 2006); Kedra v. Schroeter, 

876 F.3d 424, 436 (3d Cir. 2017); Gutteridge v. Oklahoma, 878 F.3d 1233, 1238 (10th Cir. 

2018). The Third Circuit has summarized the case law to establish four necessary elements of a 

state-created danger claim: “(1) the harm was foreseeable and fairly direct; (2) a state actor acted 

with a degree of culpability that shocks the conscience; (3) . . . ‘the plaintiff was a foreseeable 

victim of the defendant’s acts,’ or a ‘member of a discrete class of persons subjected to the 

potential harm brought about by the state’s action . . . ; and (4) a state actor affirmatively used his 

or her authority in a way that created a danger to the citizen or that rendered the citizen more 

vulnerable to danger than had the state not acted at all.” Bright v. Westmoreland Cty., 443 F.3D 

276, 281 (3d Cir. 2006). If appellants’ complaint meets all criteria for a state-created danger, 

appellants may bring suit against the United States government. 

Appellants’ complaint against the government satisfies all four criteria of a valid state-

created danger claim. First, the harm of climate change has been foreseeable since at least the 

1970s, when Hexon and its corporate predecessors established that continued global sales and 

combustion of fossil fuel products would result in substantial harmful global climate change. 

ODIN, slip op. at 5. Moreover, the Endangerment Finding confirms EPA knowledge of the 

dangers of fossil fuel emissions. Endangerment and Cause or Contribute Findings for 
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Greenhouse Gases Under Section 202(a) of the Clean Air Act, 74 Fed. Reg. at 66497–99; ODIN, 

slip op. at 6. The harm is also direct, as appellants have already incurred substantial expenses to 

repair damage to their homes, and continued sea level rise will make their places of residency 

completely uninhabitable by the end of the century. ODIN, slip op. at 3–4. Second, the 

government has acted with a shocking degree of culpability by subsidizing fossil fuel production, 

leasing public land and seas for coal, oil, and gas production, developing fossil fuel power plants 

by public agencies, and moving to reverse regulatory measures and commitments such as the 

Paris Agreement. Id. at 6–7. Third, Flood, as a resident of a low-lying island possession who 

relies on locally caught seafood as an important part of his diet, is a foreseeable victim of climate 

change and a member of a discrete group of individuals who will be most immediately affected 

by rising sea levels. Id. at 4–5. Finally, the government’s investment in and subsidization of 

fossil fuels has increased the risk of catastrophic climate change. Id. at 6. As the government’s 

contributions to climate change constitute a state-caused danger, appellants have a valid cause of 

action under the Due Process Clause of the Fifth Amendment. 

VI. APPELLANTS’ CLAIMS DO NOT PRESENT NON-JUSTICIABLE POLITICAL 
QUESTIONS, AS NONE OF THE SIX BAKER FACTORS ARE INEXTRICABLE FROM 
THE CASE.  

For a case to be politically non-justiciable, at least one of six Baker factors needs to be 

inextricable from the case, and none of these factors is present in appellants’ claims. Baker, 369 

U.S. at 217. These factors are listed in “descending order of both importance and certainty,” 

Vieth v. Jubelirer, 541 U.S. 267, 278 (2004), as follows: (1) “a textually demonstrable 

constitutional commitment of the issue to a coordinate political department”; (2) “a lack of 

judicially discoverable and manageable standards for resolving it”; (3) “the impossibility of 

deciding without an initial policy determination of a kind clearly for nonjudicial discretion”; (4) 

“the impossibility of a court’s undertaking independent resolution without expressing lack of the 
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respect due coordinate branches of government”; (5) “an unusual need for unquestioning 

adherence to a political decision already made”; and (6) “the potentiality of embarrassment from 

multifarious pronouncements by various departments on one question.” Baker, 369 U.S. at 217. 

Barring the inextricability of any of these factors, a case will remain justiciable. 

The Baker analysis disallows the judiciary from labeling an issue non-justiciable solely 

on the basis of its political importance. See U.S. Dep't of Commerce v. Montana, 503 U.S. 442, 

458 (1992) (“The issue has motivated partisan and sectional debate during important portions of 

our history. Nevertheless, the reasons that supported the justiciability of challenges to state 

legislative districts, as in Baker v. Carr, . . . apply with equal force to the issues presented by this 

litigation.”). As the Fifth Circuit has described, “[t]he Baker analysis is not satisfied by ‘semantic 

cataloguing’ of a particular matter as one implicating ‘foreign policy’ or ‘national security.’” 

Lane v. Halliburton, 529 F.3d 548, 558 (5th Cir. 2008) (citing Baker, 369 U.S. at 216). In the 

place of broad cataloguing, “Baker demands a ‘discriminating inquiry into the precise facts and 

posture of the particular case’ before a court may withhold its own constitutional power to 

resolve cases and controversies.” Id. (citing Baker, 369 U.S. at 216). Following this standard of 

review, appellants’ claims do not present non-justiciable political questions, as none of the Baker 

factors are inextricable from the case. 

A. The Issues Raised in Appellants’ Claims are Not Constitutionally Committed to a 
Coordinate Political Department. 
Two categories of issues are labeled non-justiciable based on the first Baker factor. 

Neither arise from this case. The first category includes issues to which the power of resolution 

is constitutionally allocated in full to the executive or legislative branches. See Nixon v. United 

States, 506 U.S. 224, 238 (1993) (holding that issues of impeachment proceedings are committed 

to the Senate); Gonzalez-Vera v. Kissinger, 449 F.3d 1260, 1263–64 (D.C. Cir. 2006) (holding 
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that matters of foreign policy and national security are committed to the political branches). The 

second category includes “fundamental power[s] on which any other power allocated exclusively 

to other branches of government rests.”  Juliana, 217 F. Supp. 3d at 1238 (describing the 

Supreme Court’s holding in Zivotofsky ex rel. Zivotofsky v. Kerry, 566 U.S. 189 (2015)). 

The power of resolving appellants’ Due Process and ATS claims is not allocated by the 

constitution to a political department, nor does this case address issues upon which a 

constitutionally-allocated power clearly rests. While the executive and legislative branches have 

dealt with issues related to climate change, ODIN, slip op. at 6–7, the power to oversee these 

issues is not constitutionally limited to those branches. Furthermore, while issues of pollution 

control and climate change may implicate matters of foreign relations, executive oversight of 

foreign relations is not fundamentally challenged by adjudicating appellants’ Due Process and 

ATS claims. See Native Vill. of Kivalina v. Exxonmobil Corp., 663 F. Supp. 2d 863, 873 (9th Cir. 

2012) (“While Defendants have shown that global warming issues may implicate foreign policy 

and related economic issues, the fact that this case ‘touches foreign relations’ does not ipso facto 

place it beyond the reach of the judiciary.”) (citing Corrie v. Caterpillar, Inc., 503 F.3d 974, 982 

(9th Cir. 2007)). Furthermore, in tort suits, “the textual commitment factor actually weighs in 

favor of resolution by the judiciary,” as the political branches very rarely “delve into matters of 

tort-based compensation.” Lane, 529 F.3d at 560. This reasoning establishes that appellants’ 

ATS claim is justiciable. As such, the first Baker factor is not inextricable from the case. 

B. Judicially Discoverable and Manageable Standards Exist for Resolving 
Appellants’ Claims, and the Court Can Resolve the Claims without Establishing 
New Policy Determinations Outside the Scope of the Judiciary.  

         Appellants’ claims do not implicate the second and third Baker factors, which both 

concern “circumstances in which a dispute calls for decision-making beyond courts’ 

competence.” Zivotofsky, 566 U.S. at 203 (Sotomayor, J., concurring). The second factor 
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addresses cases without a judicially discoverable and manageable standard for resolution, and the 

third factor addresses cases that cannot be decided without an initial policy determination of a 

kind clearly for nonjudicial discretion. These factors do not apply to cases that are 

“unmanageable in the sense of being large, complicated, or otherwise difficult to tackle from a 

logistical standpoint.” Alperin v. Vatican Bank, 410 F.3d 532, 552 (9th Cir. 2005). Rather, they 

apply to cases where the judiciary does not “have the legal tools to reach a ruling that is 

‘principled, rational and based upon reasoned distinctions.’” Id. (citing Vieth, 541 U.S. at 278). 

As the Court can establish principled, rational, and reasoned distinctions in adjudicating 

appellants’ claims, the case does not implicate the second or third factor.  

         Appellants’ claims differ greatly from claims that the Supreme Court has found to 

implicate the second Baker factor. See Vieth, 541 U.S. at 281 (“no judicially discernible and 

manageable standards for adjudicating political gerrymandering claims have emerged”). While 

adjudicating appellants’ ATS and Due Process claims may involve complex climate science, the 

presence of complexity alone does not implicate either the second or third Baker factors. For 

Flood’s Due Process claims, modern science allows the court to differentiate between 

catastrophic and maintainable levels of pollution, and for Mana’s ATS claim, calculations have 

already determined that Hexon has contributed to nine percent of global fossil fuel emissions. 

ODIN, slip op. at 5. Several district courts have found the second Baker factor inextricable in 

cases relating to global warming. See Kivalina, 663 F. Supp. 2d at 873–876; Comer v. Murphy 

Oil USA, Inc., 839 F. Supp. 2d 849, 865 (S.D. Miss. 2012), aff’d, 718 F.3d 460 (5th Cir. 2013); 

but see Juliana, 217 F. Supp. 3d at 1239 (“Neither the second nor the third Baker factor divests 

this Court of jurisdiction.”). However, those cases revolved around nuisance claims, and 

therefore required fact-finding to conduct a balancing-test as to the reasonableness of the 
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polluter’s actions, weighing the “benefits derived from those choices against the risk that 

increasing greenhouse gases would in turn increase the risk of causing flooding.” Kivalina, 663 

F. Supp. 2d at 873. Even if the fact-finding required to conduct balancing-tests in Kivalina and 

Comer would have been unreasonable, appellants’ ATS claim centers on Trail Smelter’s No 

Harm and Polluter Pays Principles, neither of which include a balancing test, and their Due 

Process claim relies on a strict liability standard of scrutiny. As appellants’ claims do not require 

the court to conduct unmanageable fact-finding regarding the reasonableness of the appellees’ 

actions, the present case does not implicate the second Baker factor. 

Additionally, there is no need for a new baseline policy decision in addressing these 

claims. While the Kivalina and Comer courts found the third Baker factor enmeshed in the 

plaintiffs’ claims, these judgements once again arose from the nuisance claim requirement of 

determining the reasonableness of the polluters’ actions. Kivalina, 663 F. Supp. 2d at 877; 

Comer, 839 F. Supp. 2d at 865. As appellants do not sue under a nuisance theory, the court does 

not need to make any policy decision as to the reasonableness of appellees’ actions. The 

Constitution holds that the government cannot deprive citizens of fundamental rights, and the 

Trail Smelter Principle holds that emissions within the territory of one nation must not be 

allowed to cause substantial harms in the territory of other nations and that the polluter must pay. 

These policy decisions suffice to enable adjudication of appellants’ claims. 

C. Resolving the Issues Raised in Appellants’ Claims will not Express a Lack of 
Respect for Coordinate Branches of Government or Create Embarrassment from 
Conflicting Political Pronouncements.  
Appellants’ claims do not invoke the final three Baker factors, which “address 

circumstances in which prudence may counsel against a court’s resolution of an issue presented.” 

Zivotofsky, 566 U.S. at 204 (Sotomayor, J., concurring). In particular, factors four and six 

address similar questions of disrespecting or embarrassing other branches of government. Factor 
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four targets cases in which a court’s resolution of an issue would express a lack of respect toward 

other branches of government, whereas factor six targets cases in which conflicting decisions or 

statements by various departments would lead to embarrassment. Justice Sotomayor has stated 

that “it will be the rare case in which Baker’s final [three] factors alone render a case 

nonjusticiable,” Id. at 207, and appellants’ claims do not present such a rare case. 

The Supreme Court has frequently adjudicated issues that abut the domain of other 

branches of government without implicating the fourth or sixth Baker factor. These factors have 

been found inextricable only when “contradiction [of prior political decisions] would seriously 

interfere with important government interests.” Kadic v. Karadžić, 70 F.3d 232, 249 (2d Cir. 

1995). Adjudication of appellants’ claims would not contradict prior political decisions, as other 

branches have declared no position as to the relevant applications of Due Process or the ATS. 

Even if other branches had made announcements on these issues, the court would maintain a 

responsibility to adjudicate appellants’ claims. As the Supreme Court has stated, “under the 

Constitution, one of the Judiciary's characteristic roles is to interpret statutes, and we cannot 

shirk this responsibility merely because our decision may have significant political overtones.” 

Japan Whaling Ass’n v. Am. Cetacean Soc’y, 478 U.S. 221, 230 (1986); see also Massachusetts 

v. EPA, 549 U.S. at 516 (“The parties’ dispute turns on the proper construction of a 

congressional statute, a question eminently suitable to resolution in federal court.”). Such 

reasoning extends to the interpretation of the constitution. See U.S. Dep’t of Commerce, 503 U.S. 

at 459 (“[T]he political question doctrine does not place this kind of constitutional interpretation 

outside the proper domain of the Judiciary.”). Additionally, adjudication of these claims would 

not interfere with government interests; in fact, resolution of appellants’ Due Process claim 

would further the government’s interest in protecting the life and property of its citizens. Finally, 
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the tortious nature of appellants’ ATS claim allows resolution without embarrassing other 

branches of government, as the court does not need to address the policy decisions of other 

branches of government to determine whether Hexon has caused substantial harm in A’Na Atu. 

See Lane, 529 F.3d at 563 (“The application of traditional tort standards may permit the . . . court 

to navigate through this politically significant case without confronting a political question.”). As 

such, there is no risk of disrespect or embarrassment. 

D. The Issues Raised in Appellants’ Claims Do Not Demand an Unusual Need for 
Unquestioning Adherence to a Previous Political Decision. 

         Appellants’ claims do not implicate the fifth Baker factor, which arises when there is “an 

unusual need for unquestioning adherence to a political decision already made.” Baker, 369 U.S. 

at 217. Judgements rendered in recent Supreme Court decisions that address politically 

contentious issues imply that the fifth factor would make an issue non-justiciable in truly rare 

circumstances, especially in the absence of other Baker factors. As Justice Kennedy wrote in his 

Obergefell decision, “The idea of the Constitution ‘was to withdraw certain subjects from the 

vicissitudes of political controversy, to place them beyond the reach of majorities and officials 

and to establish them as legal principles to be applied by the courts.’” 135 S. Ct. at 2605–06 

(quoting West Virginia Bd. Of Ed. V. Barnette, 319 U.S. 624, 638 (1943)). This reasoning 

prevents the judiciary from identifying the fifth Baker factor as inextricable in all but the most 

unusual circumstances. While President Trump has announced an intention to withdraw from the 

Paris Agreement, and the EPA has proposed a repeal of the Clean Power Plan, Emission 

Guidelines for Greenhouse Gas Emissions From Existing Electric Utility Generating Units; 

Revisions to Emission Guideline Implementing Regulations; Revisions to New Source Review 

Program, 83 Fed. Reg. 44746 83 Fed. Reg. 44746 (Aug. 31, 2018); ODIN, slip op. at 7–8, these 

anti-regulatory measures do not discharge the judiciary from performing its fundamental duties 
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of interpreting the Constitution and ATS.  

Conclusion 
 Apa Mana has a permissible claim against Hexon under the ATS because the statute 

allows for corporate liability. Neither the language nor the purpose of the ATS can be understood 

as permitting the immunization of a substantial class of tortfeasors, and disallowing suits against 

corporations would undermine the efficacy of the statute. Additionally, a substantial number of 

jurisdictions already allow ATS claims against domestic corporations. Therefore, Mana is 

entitled to bring suit against Hexon for its role in harming Mana’s property and future quality of 

life though anthropogenic climate change.  

The Trail Smelter Principle incorporates No Harm and Polluter Pays Principles. This 

principle meets the specificity, universality, and legal obligation requirements, and thus 

constitutes the Law of Nations, enforceable in international courts and under the ATS. 

Incorporated into numerous treaty agreements, international judicial decisions, United States 

statutes, and United States common law decisions, nations of the world—including the United 

States—consider the Trail Smelter Principle a binding legal obligation.  

As the Law of Nations, the Trail Smelter Principle imposes obligations on all state and 

non-state actors, including corporations, which the Trail Smelter Arbitration itself demonstrated. 

Not only do some international treaties explicitly impose “No Harm” duties on corporations, but 

the United States government’s regulatory implementation of the UNFCCC and Paris Agreement 

transitively imposes this obligation on United States corporations as well. Thus, the Trail Smelter 

Principle imposes obligations enforceable against United States corporations, including Hexon. 

The Trail Smelter Principle, brought as the Law of Nations under the ATS, is not 

preempted by relevant sections of the Clean Air Act. The Clean Air Act has authority to govern 

the issues described in its text because its passage conveyed a direct delegation of power from 
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Congress. As Congress itself established jurisdiction for foreign nationals who seek remedy in 

tort for violations of international norms through the ATS, the courts are required to enforce the 

will of Congress in hearing such claims. Instead of allowing one of these acts to preempt the 

other, the courts must balance the interests of both the Clean Air Act and the ATS.   

Appellants may bring suit against the United States government for failure to protect 

appellants’ rights to a stable global climate system. As the climate system is a federal public trust 

asset to which appellants have fundamental rights, depriving appellants of a stable climate 

system constitutes a violation of the Due Process Clause of the Fifth Amendment. Furthermore, 

the government’s subsidization of fossil fuel production in the United States qualifies climate 

change as a state-created danger and allows appellants to bring suit against the United States. 

 Finally, appellants’ claims do not present non-justiciable political questions. As the 

power of adjudicating appellants’ claims is not constitutionally allocated to other branches of 

government, the judiciary can competently decide appellants’ claims, and there is no unusual 

fear of contradicting the decisions of other branches, the Court can decide appellants’ Due 

Process and ATS claims without implicating any of the six Baker factors.  

For the foregoing reasons, this Court should reverse the District Court’s dismissal of 

appellants’ claims and remand for further proceedings.  


