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STATEMENT OF JURISDICTION 
  

         The New Union Island District Court had jurisdiction over Flood's claim under 28 U.S.C. § 1332 

diversity jurisdiction because Flood is a U.S. citizen resident of the New Union Islands, whereas 

HexonGlobal is incorporated in New Jersey and has its principle place of business in Texas. The court 

had jurisdiction over Mana’s ATS claim because the ATS provides an express federal private right of 

action for aliens to bring civil suits in U.S. federal district courts. 28 U.S.C. § 1350. Additionally, the 

court had 28 U.S.C. § 1331 federal question jurisdiction over Plaintiffs’ claims. Plaintiffs bring claims 

under the U.S. Constitution and federal law. On August 15, 2018, the District Court granted Defendants’ 

motion to dismiss. This Court has jurisdiction over Plaintiffs’ appeal pursuant to 28 U.S.C. § 1291. 

ISSUE STATEMENT 
   

I. Can Mana bring an Alien Tort Statute (ATS), 28 U.S.C. § 1350 claim against a 

domestic corporation for allegedly violating the law of nations? 

II. Is the Trail Smelter Principle—which numerous international agreements, 

international arbitration rulings, and U.S. laws incorporate—a recognized principle of 

customary international law enforceable as the “law of nations” under the ATS? 

III. Assuming the Trail Smelter Principle is customary international law, does it impose 

obligations enforceable against non-governmental actors? 

IV. If otherwise enforceable, is the Trail Smelter Principle, a principle of federal common 

law, displaced by the Clean Air Act? 

V. Is there a fundamental right under the Fifth Amendment Due Process Clause to a 

climate system that maintains a particular level of greenhouse gas emissions? 

VI.  Do Plaintiffs’ law of nations and public trust claims present non-justiciable political 

questions? 
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STATEMENT OF THE CASE 
  

The burning of fossil fuels around the world has significantly increased the level of greenhouse 

gas (“GHG”) emissions in the Earth’s atmosphere. Org. of Disappearing Island Nations v. HexonGlobal 

Corp., No. 18-00123, slip op. at 4 (12th Cir. Sept. 1, 2018) (ODIN). These emissions, combined with 

GHG emissions from global agricultural and industrial activity, contribute to climate change. Id. If global 

GHG emissions continue at current rates, global temperatures will rise by over four degrees Celsius 

compared to pre-industrial global temperatures. Id. 

However, it is by no means certain that global GHG emissions will continue at current rates. In 

signing the Paris Agreement, the United States, along with every other nation in the world, has 

acknowledged the threat climate change poses and committed to reducing its GHG emissions. Paris 

Agreement to the U.N. Framework Convention on Climate Change, opened for signature Apr. 22, 2016, 

U.N. Doc. FCCC/CP/2015/L.9 (entered into force Nov. 4, 2016). No state can withdraw until 2020. 

ODIN, slip op. at 7. Even before this, the United States signed and the Senate ratified the United Nations 

Framework Convention on Climate Change (UNFCCC), which committed the Government to adopt 

national policies to mitigate climate change. Id. at 6. 

But the United States has done more than just acknowledge climate change. Indeed, it actively 

regulates domestic GHG emissions through policies such as fuel economy standards and GHG emissions 

rates for vehicles. Id. at 6–7. In 2010, the Environmental Protection Agency (EPA) also issued a rule 

under the Clean Air Act requiring major new sources of GHGs to undergo review to establish technology-

based GHG emissions limits. Id. at 7. In 2015, the EPA also issued regulations establishing carbon 

dioxide emissions standards for new power plants and requiring states to implement GHG emissions 

controls for existing power plants. Id.  Furthermore, under the Paris Agreement, the United States has 

committed to reduce GHG emissions by twenty-six to twenty-eight percent by 2025, compared to 2005 

levels. Id. Over the past decade, U.S. GHG emissions have actually decreased. Id.  Meanwhile, global 

GHG have increased. Id.  Foreign nations bear responsibility for eighty percent of cumulative global 

anthropogenic GHG emissions to date. Id. at 6.  
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Despite this, Plaintiffs Apa Mana and Noah Flood, as members of the Organization of 

Disappearing Island Nations (ODIN), have brought suit against the U.S. Government and HexonGlobal, 

the surviving corporation resulting from the merger of all the major U.S. oil producers. Id. at 3, 5. 

HexonGlobal sells its fossil fuels across the globe and operates a refinery located on the New Union 

Islands, a U.S. territory. Id. at 5. Apa Mana is a foreign national of A’Na Atu, an island nation, whereas 

Noah Flood is a U.S. citizen resident of the New Union Islands. Id. at 3. Both of their islands are located 

in the East Sea, which is adjacent to the heavily developed nations of China and Japan and thousands of 

miles away from the U.S. mainland. Id.  

Mana brought her claim under the Alien Tort Statute (ATS) against HexonGlobal for allegedly 

violating the law of nations as articulated in the Trail Smelter Principle. Id. Flood brought a Fifth 

Amendment Due Process claim based on the public trust doctrine against the Government. Id. The New 

Union Island District Court dismissed Mana’s claim, finding that the Clean Air Act displaced the Trail 

Smelter Principle. Id. at 9. It also dismissed Flood’s claim, finding that there is no fundamental due 

process right to government protection from allegedly wrongful acts by private parties. Id. at 10. The 

Plaintiffs now appeal. Id. at 1. 

ARGUMENT SUMMARY 
  

         Siding with HexonGlobal’s spurious legal theories on corporate liability would incentivize 

egregious international law violations. On the other hand, accepting Plaintiffs’ novel claims would not 

only threaten this nation’s foundational separation of powers, but would also irrevocably undermine the 

realm of international law itself. The Government presents a middle ground that preserves the stability of 

international law and our nation’s separation of powers while keeping domestic corporations 

accountable.              

Domestic corporations can face liability under the ATS because the statute does not restrict 

causes of action based on the identity of the tortfeasor. Rather, ATS torts must be committed in violation 

of the law of nations. As the majority of circuits ruling on this issue have recognized, corporations can 

violate the law of nations, and indeed, the international community dissolved corporations after World 
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War II for doing so. Holding that corporations cannot violate the law of nations would not only ignore 

history, but would also allow corporations committing severe international law violations to escape 

liability and wrongly reap the profits of their crimes. 

The Trail Smelter Principle is a recognized customary international law norm enforceable under 

the ATS as a law of nations imposing obligations on non-governmental actors. The Trail Smelter 

Principle (“Principle”) is at least as specific and obligatory as the recognized ban on genocide, and it is 

even more universally recognized than the ban on torture. Numerous international agreements and 

arbitration rulings reflect the Principle, as does the Clean Air Act. The Principle, enshrined in the Clean 

Air Act, is a cause of action already available to litigants in the United States and international agencies 

abroad. In fact, the Trail Smelter Arbitration relied heavily on Supreme Court cases in the formation of 

the Principle itself. Furthermore, both the Clean Air Act and international arbitration rulings reflecting the 

Principle have imposed obligations enforceable against non-state actors. 

Nevertheless, the Clean Air Act has displaced the Trail Smelter Principle as applied to GHG 

emissions. As customary international law, the Trail Smelter Principle is federal common law. However, 

Congress has invested the EPA with the authority to occupy the field of regulating GHG emissions under 

the Act, thereby displacing federal common law. Rather than suing under the ATS, Mana should follow 

the Clean Air Act’s procedure and petition her nation’s environmental agency to notify the EPA 

Administrator about the GHG harms she alleges. This is the United States’ procedure for enforcing its 

Trail Smelter Principle obligations. If the Court rules in favor of Plaintiffs, it will blur the line between an 

international obligation and how a nation chooses to enforce that obligation, thereby threatening national 

sovereignty, and by extension, the legitimacy of international law. After all, nations cannot be expected to 

take on future international obligations if it means relinquishing control of how those obligations are 

enforced. 

Similarly, there is no cause of action against the Government for a public trust violation under the 

Fifth Amendment because the public trust doctrine imposes obligations only on state governments. Even 

if federal common law public trust claims existed, the Clean Air Act would displace them. Furthermore, 
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as courts have invariably held, there is no fundamental right to a climate system that guarantees a 

particular level of GHG emissions. Assuming there is a fundamental right to a stable climate system, the 

Government is not obligated to affirmatively protect that fundamental right. The Government has not held 

Plaintiffs against their will, which would create a special relationship establishing a right to Governmental 

protection. Additionally, the Government’s actions did not immediately and proximately cause Plaintiff’s 

injuries.  

Most importantly, the Plaintiffs’ claims present non-justiciable political questions and must be 

dismissed. The ATS claim directly interferes with foreign policy concerns, which are delegated to the 

Executive and Legislative branches rather than the Judiciary. In order to remedy the harm Mana alleges, 

the United States would have to regulate not only its own GHG emissions, but also those of foreign 

nations. Likewise, the public trust claim involves complex policy decisions as to what level of GHG 

emissions would sustain a ‘healthy’ climate system. Unelected judges cannot rely on their own values in a 

vain attempt to find an answer. 

Thus, for the above reasons, this Court should affirm the district court’s ruling dismissing the 

Plaintiffs’ claims. 

STANDARD OF REVIEW 
 

The standard of review for a dismissal under FED. R. CIV. P. 12(b)(6) is de novo. 

Omnipoint Commc’ns Enters. v. Newtown Twp., 219 F.3d 240, 242 (3d Cir. 2000). On a motion 

to dismiss, the court must accept the allegations in the complaint as true and draw all reasonable 

inferences in favor of the plaintiff. Cruz v. Beto, 405 U.S. 319, 322 (1972). 

ARGUMENT 
 

I. MANA CAN BRING AN ALIEN TORT STATUTE (“ATS”) CLAIM 
AGAINST DOMESTIC CORPORATIONS.  

 
Based on the ATS’s plain meaning, which does not exempt corporations, Mana can bring 

an ATS claim against a domestic corporation. Corporations have been held liable for violations 
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of the law of nations in the past, and both foreign and domestic corporations are equally capable 

of committing such violations. Furthermore, almost every circuit that has ruled on this issue has 

determined that corporations can be liable under the ATS. The Supreme Court has repeatedly left 

this option open. Ruling otherwise would incentivize egregious violations of international law by 

international corporations and their shareholders, leading to absurdly unjust results.  

A. The ATS does not restrict claims based on the identity of the tortfeasor.  
 
The ATS states that “district courts shall have original jurisdiction of any civil action by 

an alien for a tort only, committed in violation of the law of nations . . .” 28 U.S.C. § 1350 

(2012). Statutory language restricting torts to only those committed by human persons rather 

than corporate ones is noticeably absent. See Romero v. Dummond Co., 552 F.3d 1303, 1315 

(11th Cir. 2008) (holding the ATS “provides no express exception for corporations”). If 

Congress wanted to exempt corporations from ATS torts, it easily could have done so, just as it 

has exempted certain kinds of corporations from tax liability. 26 U.S.C. § 501(a) (2012); see 

Doherty v. Dep’t of Justice, 596 F. Supp. 423, 426 n.2 (S.D.N.Y. 1984) (holding Congress could 

have restricted alien access to agency records under the Freedom of Information Act, as it did in 

the Privacy Act, but chose not to). As such, the ATS restricts claims based on the type of tort 

committed—a tort “in violation of the law of nations”— rather than the identity of the tortfeasor.  

 Additionally, by the time the ATS was passed in 1789, “corporate liability in tort was an 

accepted principle of tort law in the United States.” In re South African Apartheid Litigation, 15 

F. Supp. 3d 454, 463 (S.D.N.Y. 2014) (quoting Doe v. Exxon Mobil Corp., 654 F.3d 11, 47 (D.C. 

Cir. 2011)). Congress surely knew this, yet still chose not to specify a corporate tort exemption. 

Thus, assuming corporate persons can violate the law of nations, just as human persons can, 

Mana can bring an ATS claim against a domestic corporation like HexonGlobal.  
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B. The international community has previously held corporations liable for 
torts committed in violation of the law of nations.  

 
In order to assert that domestic corporations cannot be held liable under the ATS, 

HexonGlobal would have to argue that corporations cannot commit torts “in violation of the law 

of nations.” 28 U.S.C. § 1350.  

However, the United States and other countries have previously held corporations liable 

for torts committed in violation of the law of nations. In holding that corporations are not 

immune from ATS liability, two circuits examined Allied actions taken after World War II in 

accordance with international law against German corporations. Exxon Mobil Corp., 654 F.3d at 

51–52; Flomo v. Firestone Natural Rubber Co., 643 F.3d 1013, 1017 (7th Cir. 2010). The Allied 

Control Council, the multinational body that governed occupied Germany after the war, 

dissolved German corporations that aided in the Nazi war effort on the authority of customary 

international law. Flomo, 643 F.3d at 1017. For example, the Allied Control Council found that 

I.G. Farben, a German corporation that manufactured the chemical used in Holocaust gas 

chambers, had “knowingly and prominently engaged in building up and maintaining the German 

war potential.” Id. (quoting Control Council Law No. 2, “Providing for the Termination and 

Liquidation of the Nazi Organizations,” Oct. 10, 1945, reprinted in 1 ENACTMENTS AND 

APPROVED PAPERS OF THE CONTROL COUNCIL AND COORDINATING COMMITTEE 131 (1945)). The 

Council ordered that I.G. Farben’s assets be made “available for reparations.” Id.  

The “corporate death penalty” against I.G. Farben “was as much an application of 

customary international law . . . as the sentences imposed by the [Nuremberg] tribunals 

themselves.” Exxon Mobil Corp., 654 F.3d at 51–52. While I.G. Farben escaped an actual 

finding of liability, it only did so because the corporation ceased to exist prior to the Nuremberg 

Military Tribunal proceeding against German industrialists, not because Nuremberg prosecutors 
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believed it was immune from liability. As the tribunal itself noted, “The action of [I.G.] Farben 

and its representatives, under these circumstances, cannot be differentiated from acts of plunder 

or pillage committed by officers, soldiers, or public officials of the German Reich.” Id. at 53. 

(quoting The Farben Case, 8 TRIALS OF WAR CRIMINALS 1132, 1140 (1949)). Furthermore, the 

only way that the prosecutors could make their cases against German corporate executives was to 

establish that the corporations had violated international law. Id. at 53, n.43 (citing David J. 

Scheffer & Caroline Kaeb, The Five Levels of CSR Compliance: The Resiliency of Corporate 

Liability Under the Alien Tort Statute and the Case for a Counterattack Strategy in Compliance 

Theory, 29 BERKELEY J. INT’L L. 334, 362–65 (2011)).  

Yet the Second Circuit, the only court at its level to hold that corporations cannot face 

ATS liability, ignored this history. Kiobel v. Royal Dutch Petroleum Co. (Kiobel I), 621 F.3d 

111, 118 (2d Cir. 2011) (holding liability from international law violations has “been limited to 

natural persons—not ‘juridical’ persons such as corporations”). The court based its ruling on the 

false notion that the prosecutions of individuals at Nuremburg, which included corporate 

executives, was divorced from corporate liability. Id. Furthermore, in holding corporations are 

not liable for international law violations, Kiobel I contradicts Supreme Court precedent holding 

corporations liable under international law. See First Nat’l City Bank v. Banco Para El Comercio 

Exterior de Cuba, 462 U.S. 611, 623, 633 (1983) (upholding a counterclaim “aris[ing] under 

international law” against a Cuban corporation for illegal expropriation). 

Thus, corporations can commit torts in violation of the law of nations, and the 

international community has held them liable for doing so. Because a U.S. corporation, like I.G. 

Farben, can commit a tort in violation of the law of nations, it follows that Mana can bring a 

claim against a domestic corporation under the ATS. See Flomo, 643 F.3d at 1017. To hold 
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otherwise not only defies common principles of corporate and tort liability, but also denies the 

history of sanctions against major violators of international law after the Holocaust. The Court 

should refrain from committing the same offense the Kiobel I court did when it refused to 

acknowledge this important chapter in world history.    

C. Most Circuit Courts of Appeals agree plaintiffs can bring ATS claims against 
a domestic corporation, and the Supreme Court has explicitly refrained from 
holding otherwise.  

 
All but one of the circuit courts that have ruled on this issue hold or assume that 

corporations can be liable for a claim brought under the ATS. See Flomo, 643 at 1017–21; 

Romero, 552 F.3d at 1315; Herero People's Reparations Corp. v. Deutsche Bank, A.G., 370 F.3d 

1192, 1193, 1195 (D.C. Cir. 2004); Beanal v. Freeport–McMoran, Inc., 197 F.3d 161, 163 (5th 

Cir. 1999); Sarei v. Rio Tinto, PLC, 550 F.3d 822, 831 (9th Cir. 2008) (en banc). If this Circuit 

held otherwise, it would unreasonably conflict with the wisdom of its sister circuits.  

A single split circuit decision in the Second Circuit claims that corporations are outside of 

the ATS’s scope. Kiobel I, 621 F.3d at 120. However, rather than agreeing with the Second 

Circuit’s reasoning that ATS liability does not apply to corporations, the Supreme Court affirmed 

the circuit’s decision on other grounds. Kiobel v. Royal Dutch Petroleum Co. (Kiobel II), 569 

U.S. 108, 124–25 (2013). In fact, the Court has explicitly left open the possibility that 

international law applies to corporations just as it applies to individuals. See Sosa v. Alvarez-

Machain, 542 U.S. 692, 732, n.20 (2004) (“A related consideration is whether international law 

extends the scope of liability for a violation of a given norm to the perpetrator being sued, if the 

defendant is a private actor such as a corporation or individual.”). The Court again kept the 

possibility of domestic corporate liability open when it held that ATS liability does not apply to 

foreign corporations, rather than to corporations in general, citing separation of powers concerns. 
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Jesner v. Arab Bank, PLC, 138 S. Ct. 1386, 1403 (2018). The Court’s hesitancy to adopt a 

blanket corporate exemption from ATS liability—an exemption that would have provided clarity 

and extraordinary simplicity in dealing with these cases for the circuits—strongly suggests that 

domestic corporations can face ATS liability.  

D. Absolving corporations from liability under the law of nations would 
incentivize horrendous violations of international law.  

 
Absolving domestic corporations from liability under international law would have the 

absurd effect of prosecuting pirates while permitting pirate corporations. See Flomo 643 F.3d at 

1017. If only individuals can violate international law, as the Kiobel I court would have it, 

Robert Blackbeard, an American citizen, could set up a corporation in Delaware called American 

Pirates, Inc. The installed CEO could then hire pirates to rob unsuspecting cruise ships, 

participate in the international slave trade, and contract themselves out to dictators needing 

assistance in committing genocide. The individual pirates would face liability under international 

law. On the other hand, Mr. Blackbeard merely owned stock and did not participate in 

international law violations. As such, he would not face liability, presuming that the basis for his 

liability rests on the corporation’s liability, just as the German executives’ liability rested on I.G. 

Farben’s liability. See Exxon Mobil Corp., 645 F.3d. at 53, n.43. Additionally, there would be no 

justification for seizing American Pirate’s blood-drenched assets, since, according to Kiobel I, it 

is individuals that should be held liable under international law, not corporations. Kiobel I, 621 

F.3d at 118. Even if other remedies were available to punish the corporation, foreign nationals 

would not be able to recover the damages they deserve for their injuries, since corporations 

usually possess significantly more wealth than their employees. In light of such outrageous 

results, which would incentivize egregious human rights violations, this Court should hold that 

domestic corporations can violate the law of nations and therefore can face ATS liability.  
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II. THE TRAIL SMELTER PRINCIPLE IS A RECOGNIZED PRINCIPLE OF 
CUSTOMARY INTERNATIONAL LAW ENFORCEABLE AS THE “LAW 
OF NATIONS” UNDER THE ATS. 

 
At the outset, the Court should note the difference between a principle of international 

law, “which is a matter of substance, and the means of enforcing it, which is a matter of 

procedure or remedy.” Flomo, 643 F.3d at 1019; see also Medellín v. Texas, 552 U.S. 491, 536 

(2008) (Stevens, J., concurring) (holding that the United States had an international law 

obligation, but it was not enforceable in Texas). This section focuses on the substance of the 

Trail Smelter Principle, whereas Section IV addresses the means of enforcing it.   

Courts must “interpret international law not as it was in 1789, but as it has evolved and 

exists among the nations of the world today.” Filártiga v. Peña-Irala, 630 F.2d 876, 881 (2d Cir. 

1980). Contemporary international law norms, which constitute the law of nations, must be 

“specific, universal, and obligatory.” Sosa, 542 U.S. at 732, 734 (citation omitted). Furthermore, 

courts should consider “the practical consequences” of making a contemporary international law 

norm “available to litigants in the federal courts.” Id. at 732–33. This language from Sosa 

suggests a ‘mood of caution’ rather than a strict standard when determining contemporary 

international law norms. Flomo, 643 F.3d at 1016. No norms are truly ‘universal’, and 

‘obligatory’ is a conclusion rather than a premise. Id. Additionally, “some of the most widely 

accepted international norms are vague, such as ‘genocide’ and ‘torture.’” Id.  

In order to determine customary international law norms, courts should look to (1) “the 

general usage and practice of nations,” such as international treaties, or (2) “judicial decisions 

recognizing and enforcing that law.” United States v. Smith, 18 U.S. (5 Wheat.) 153, 160–61 

(1820); see also Sosa, 542 U.S. at 734. When one looks to doctrine expressed in multiple 

international treaties, international arbitration rulings, and U.S. environmental law, the Trail 
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Smelter Principle easily meets the Sosa standard as a “specific, universal, and obligatory” norm 

that is already available to litigants in the federal courts. Id. at 732. 

A. The Trail Smelter Principle provides specific obligations. 
 

International arbitrators in the Trail Smelter Arbitration held that a smelter operated by a 

private corporation in British Columbia could not continue to pollute the air with sulfur fumes in 

a way that seriously harmed agricultural interests in the State of Washington. Trail Smelter 

Arbitration (U.S. v. Can.), Judgment, 3 U.N.R.I.A.A. 1907, 1965 (1941). In issuing this ruling, 

the arbitration panel announced what is now referred to as the Trail Smelter Principle. It 

concluded, “[N]o State has the right to use or permit the use of its territory in such a manner as 

to cause injury by fumes in or to the territory of another or the properties or persons therein, 

when the case is of serious consequence and the injury is established by clear and convincing 

evidence.” Id. (emphasis added). This language specifies that not just any kind of actor, but states 

in particular, cannot permit the use of their territories in a way that causes injury by pollution. 

The harm specified is not just any kind of harm; rather, it must be a serious harm that is 

“established by clear and convincing evidence,” evidence that directly links the perpetrator to the 

cause of the harm. Id.  

Compare this language, which imposes a specific obligation on nations, to the 

International Labour Organization’s Convention 182: The Worst Forms of Child Labour, which 

defines the worst forms of child labor to include “work which . . . is likely to harm the health, 

safety or morals of children.” ILO, 182: The Worst Forms of Child Labour, art. 3(d), opened for 

signature June 17, 1999, 38 I.L.M. 1215 (entered into force Nov. 19, 2000); Flomo, 643 F.3d at 

1022 (holding the Convention to be too vague to establish a customary international law norm). 

Unlike the Trail Smelter Principle, the Convention fails to specify a threshold of actionable 



 13 

harm. Additionally, the Convention said that the type of work mentioned in art. 3(d) shall be 

determined by national laws, thereby making the definition of work harmful to children country-

specific rather than international. Flomo, 643 F.3d at 1022. 

In contrast, the Trail Smelter Principle allows for no such country-specific standards to 

define the nature of the harm. Under the Principle, the harm must be serious, with a clear and 

convincing causal link to fumes produced in another nation’s territory. Likewise, the U.N. 

Convention banning genocide defines ‘genocide’ as “causing serious bodily or mental harm” to 

members of a national, ethnical, racial, or religious group with an intent to destroy the group in 

whole or in part. U.N. Convention on the Prevention and Punishment of the Crime of Genocide, 

opened for signature Dec. 9, 1948, 278 U.N.T.S. 1951, art. 2(b) (entered into force Jan. 12, 

1951) (emphasis added). The ban on genocide, which has the same “serious harm” standard as 

the Trail Smelter Principle, is recognized as a specific obligation under customary international 

law. See Sosa, 542 U.S. at 762. Thus, like the genocide ban, the Trail Smelter Principle also 

presents specific obligations for nations to abide by.  

B. The Trail Smelter Principle is universally recognized in both national and 
international forums.   
 

i. Numerous international agreements and binding international 
arbitration rulings have enshrined the Trail Smelter Principle as 
customary international law.  

 
In determining the universality of a norm, courts should look to “the general usage and 

practice of nations,” which includes international agreements and arbitration rulings. See Smith, 

18 U.S. (5 Wheat.) at 160. The Trail Smelter Principle has been codified in multiple international 

agreements, one of which currently has the signature of every nation in the world.  

For example, Principle 21 of the Declaration of the 1972 Stockholm Conference on the 

Human Environment, a conference attended by 113 nations, reads: “States have, in accordance 
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with the Charter of the United Nations and the principles of international law . . . the 

responsibility to ensure that activities within their jurisdiction or control do not cause damage to 

the environment of other States or of areas beyond the limits of national jurisdiction.” U.N. 

Conference on the Human Environment, Declaration of the United Nations Conference on the 

Human Environment, 5 U.N. Doc A/CONF.48/14/Rev. 1 (June 16, 1972). The 1992 Rio 

Declaration on Environment and Development, endorsed by 190 nations, reasserted this same 

doctrine in Principle 2. U.N. Conference on Environment and Development, Rio Declaration on 

Environment and Development, U.N. Doc A/CONF/151/26/Rev.1(Vol. 1) (Aug. 12, 1992). 

Furthermore, in 1992, the United States signed and ratified the UNFCCC, which committed 

developed nations to adopt policies mitigating climate change “by limiting [their] anthropogenic 

emissions of GHGs and protecting and enhancing its GHG sinks and reservoirs.” ODIN, slip op. 

at 6.  

Most recently, every single nation in the world (195 signatories, with 184 parties,1 

including the United States) signed the Paris Agreement, which “[r]ecogniz[es] the need for an 

effective and progressive response to the urgent threat of climate change,” and aims to have 

nations reduce their future GHG fumes so as to mitigate the harm these fumes inflict on other 

nations. Paris Agreement to the U.N. Framework Convention on Climate Change, opened for 

signature Apr. 22, 2016, U.N. Doc. FCCC/CP/2015/L.9 (entered into force Nov. 4, 2016) 

(intending to limit global average temperature increase to 1.5 degrees Celsius above pre-

industrial levels). Furthermore, under the Paris Agreement, the United States has committed to 

                                                      
1 ‘Parties’ refers to nations that have consented to be legally bound by the treaty, as opposed to 
‘signatory’ nations that have signed on in political support of the treaty but have not yet ratified 
it. See Vienna Convention on the Law of Treaties, opened for signature May 23, 1969, 1155 
U.N.T.S. 331 (entered into force Jan. 27, 1980).  
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reduce GHG emissions by twenty-six to twenty-eight percent by 2025, compared to 2005 levels. 

ODIN, slip op. at 7. Thus, the Paris Agreement is but another codification of the universally 

recognized Trail Smelter Principle.  

The more nations that recognize a norm, the more universal that norm becomes. See 

Sosa, 542 U.S. at 732; see also Abdullahi v. Pfizer, Inc. 562 F.3d 163, 176 (2d Cir. 2009). 

Compare the Paris Agreement, which has 184 parties, to the U.N. Convention Against Torture, 

which only has 165 parties. U.N. Convention against Torture and Other Cruel, Inhuman or 

Degrading Treatment or Punishment, opened for signature Dec. 10, 1984, 1465 U.N.T.S. 85 

(entered into force June 26, 1987). The ban on torture is a universal norm that qualifies as the 

law of nations. See Sosa, 592 U.S. at 762. Therefore, because the ban on torture is a universally 

recognized principle of customary international law, the Trail Smelter Principle must also be 

universal.  

While none of these agreements are procedurally self-enforcing, this in no way detracts 

from the Trail Smelter Principal’s universality. Abdullahi, 562 F.3d at 176 (“Agreements that are 

not self-executing or that have not been executed by federal legislation . . . are appropriately 

considered evidence of the current state of customary international law.”). It simply means that 

every single nation has taken on an obligation to abide by the Trail Smelter Principle, and now 

each nation’s legislature must pass laws to give the obligation legal teeth. See Medellín, 552 U.S. 

at 536; Flomo, 643 F.3d at 1019.  

Furthermore, a number of bilateral and multilateral treaties between nations also embody 

the Trail Smelter Principle. See, e.g., Agreement on Colorado Salinity, Aug. 30, 1973, U.S.-

Mex., 24 U.S.T. 1968, 1974–76 (bilateral agreement for United States to build desalinization 

plant to remedy pollution in Colorado River damaging Mexican crop yields); Convention on the 
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Protection of the Rhine Against Pollution by Chlorides, Dec. 3, 1976, 16 I.L.M. 265 (1977) 

(requiring France to take specific actions to reduce discharge of chloride ions into Rhine, 

apportioning expenses between France, Germany, Netherlands, and Switzerland).  

International arbitration rulings around the world have also incorporated the Trail Smelter 

Arbitration. In the case of Lake Lanoux, an international arbitration panel apportioned water in a 

river flowing from France into Spain and advised against water quality changes that might cause 

injury to Spanish interests. Affaire du Lac Lanoux (Spain v. Fr.), 12 R.I.A.A. 281, 314–17 (Trib. 

Arb. 1957). Additionally, when New Zealand and Australia filed complaints with the 

International Court of Justice (“ICJ”) against France for testing nuclear weapons in the Pacific, 

contending the activity unlawfully threatened downwind populations with radioactive fallout, the 

ICJ granted an interim injunction.2 See Nuclear Tests (Austl. v. Fr.), Interim Protection, 1973 

I.C.J. 99 (June 22). Both of these cases confirm the international recognition that a nation must 

curtail pollution that seriously and directly harms another nation. 

Thus, given the universality of this specific obligation, the Trail Smelter Principle is 

firmly established as universal customary international law.   

ii. The United States has incorporated the Trail Smelter Principle as a 
foundational principle of federal environmental law.  

 
“The general usage and practice of nations” also includes U.S. laws and “judicial 

decisions recognizing and enforcing” the norm. See Smith, 18 U.S. (5 Wheat.) at 160–61. 

Because the United States already reflects the Trail Smelter Principle in both its statutes and case 

law, the Court need not consider “the practical consequences of making that cause of action 

                                                      
2 When France said it had completed its testing program for the time being, the ICJ declared the 
controversy moot. Nuclear Tests (Austl. v. Fr.), Judgment, 1974 I.C.J. 253, 272 (Dec. 20). 
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available to litigants in the federal courts,” as it usually must when recognizing customary 

international law norms. Sosa, 542 U.S. at 732–33.  

The Clean Air Act contains a provision directly addressing the international trans-

boundary pollution problems with which the Trail Smelter Arbitration dealt. When the 

Environmental Protection Agency (EPA) Administrator receives a report from a “duly 

constituted international agency” that U.S. air pollution  “may reasonably be anticipated to 

endanger public health or welfare” in a foreign country, the Administrator shall notify the 

governor of the state in which such emissions originate of the need to revise its state air quality 

implementation plan in order to “prevent or eliminate the endangerment.” 42 U.S.C. § 7415  

(a)–(b) (2012).  

The Clean Air Act also applies the Trail Smelter Principle to interstate pollution. Each 

state air quality implementation plan must prohibit “any source or other type of emissions 

activity within the State from emitting any air pollutant in amounts which will . . . contribute 

significantly to nonattainment in, or interfere with maintenance by, any other State with respect 

to” air quality standards. § 110(a)(2)(D). Likewise, states can petition the EPA for “a finding that 

any major source or group of stationary sources [in another state] emits or would emit any air 

pollutant” in violation of § 110(a)(2)(D)’s standard. § 7426(b). If the EPA makes such a finding, 

the polluting state cannot construct new sources that would violate the standard, and existing 

sources must reduce their emissions to enable the impacted state to comply with the standard.     

§ 7426(c).  

Additionally, Clean Water Act pollution permits incorporate the Trail Smelter Principle. 

Permits cannot be issued to a facility in a state “[w]hen the imposition of conditions cannot 

ensure compliance with the applicable water quality requirements of all affected States.” 40 
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C.F.R. § 122.4(d) (2018); see Arkansas v. Oklahoma, 503 U.S. 91, 113–14 (1992) (upholding the 

regulation). These laws make clear that when a state seriously harms another state by permitting 

excessive pollution, the polluting state has a duty to remedy the situation, just as Canada had to 

remedy its pollution that seriously harmed the State of Washington.  

Supreme Court jurisprudence embraced the Trail Smelter Principle between states even 

before the enactment of the Clean Water and Clean Air Acts. See New Jersey v. City of New 

York, 283 U.S. 473, 476–77 (1931) (enjoining New York City from disposing sewage into the 

sea, a practice harming New Jersey’s coastal waters); New Jersey v. New York, 283 U.S. 336, 

343, 346 (1931) (banning New York’s untreated industrial waste from entering the Delaware and 

Neversink Rivers); New York v. New Jersey, 256 U.S. 296, 298 (1921) (transboundary pollution 

case holding “the threatened invasion of rights must be of serious magnitude and it must be 

established by clear and convincing evidence”) (emphasis added); Georgia v. Tenn. Copper Co., 

206 U.S. 230, 236 (1907); Missouri v. Illinois, 200 U.S. 496, 521 (1906) (holding “the case 

should be of serious magnitude, clearly and fully proved”). In Georgia v. Tennessee Copper 

Company, the Court issued an injunction against Tennessee copper companies, preventing them 

from discharging noxious fumes that negatively impacted Georgia citizens’ health. 206 U.S. at 

239. In doing so, the Court held, “It is a fair and reasonable demand on the part of a sovereign 

that the air over its territory should not be polluted on a great scale by sulphurous acid gas . . .” 

Id. at 238. Tennessee Copper Company presents the same problem as the Trail Smelter 

Arbitration, but on an interstate rather than international scale. Unsurprisingly, the Trail Smelter 

arbitrators even relied on Tennessee Copper Company., New Jersey v. City of New York , New 

York v. New Jersey, and Missouri v. Illinois, in establishing the famed Principle. U.S. v. Can., 3 

U.N.R.I.A.A. at 1964–65. In light of this evidence, the practices of the United States not only 
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adopted the logic of the Trail Smelter Principle decades before the arbitration occurred, but also 

influenced the formation of the Principle itself.  

Thus, U.S. jurisprudence proves that the Trail Smelter Principle was deeply enshrined in 

our nation’s practices long before the international arbitrators articulated the Principle, and U.S. 

environmental statutes demonstrate that the Principle remains relevant on both an interstate and 

international level. Since Congress has made causes of action enforcing the Trail Smelter 

Principle readily available, this Court need not consider “the practical consequences of making 

[the] cause available to litigants in the federal courts.” Sosa, 542 U.S. at 732–33. 

 Given the Trail Smelter Principle’s vibrant emanations in multilateral and bilateral 

international agreements, international arbitration rulings, and U.S. law, the Principle plainly 

constitutes a universal, specific, and obligatory customary international law norm. Therefore, this 

Court should hold that the Trail Smelter Principle is enforceable as the “law of nations” under 

the ATS.  

III. THE TRAIL SMELTER PRINCIPLE IMPOSES OBLIGATIONS 
ENFORCEABLE BY SOVEREIGN NATIONS AGAINST NON-
GOVERNMENTAL ACTORS.  

 
As the cases discussed in Section II demonstrate, the Trail Smelter Principle imposes 

obligations enforceable against non-governmental actors like HexonGlobal. Sovereign nations, 

including states within those nations, are the primary mechanism for enforcing Trail Smelter 

obligations against such entities. See Medellín, 552 U.S. at 536.  

A. In the original Trail Smelter Arbitration, a non-governmental actor was 
required to comply with obligations the tribunal imposed.  
 

In the Trail Smelter Arbitration itself, the arbitration tribunal determined that Canada 

could not allow Consolidated Mining and Smelting Company, the private corporation that owned 

the smelter, to continue polluting in a way that caused serious injury to the State of Washington. 
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U.S. v. Can., 3 U.N.R.I.A.A. at 1965. The tribunal also imposed a pollution control regime on the 

company. Id. at 1974–78. Canada, having agreed to the arbitration, took on the obligation of 

enforcing the judgment against the company. Id. at 1910 (“The Governments undertake to take 

such action as may be necessary in order to ensure due performance of the obligations 

undertaken hereunder, in compliance with the decision of the Tribunal.”). Thus, Consolidated 

Mining, a non-governmental actor, was required to comply with obligations enforceable by 

Canada under the Trail Smelter Principle.  

B. U.S. laws reflecting the Trail Smelter Principle allow states to impose 
obligations enforceable against non-governmental actors.  
 

 Statutes modeling the Trail Smelter Principle enable states to impose obligations 

enforceable against non-governmental actors in order to remedy transboundary pollution harms. 

For example, if pollution from a corporation in the United States caused serious damage to 

another nation, that nation could impose enforceable obligations on the corporation by seeking 

redress under the Clean Air Act. 42 U.S.C. § 7415 (2012). The state in which the polluting 

corporation sits would then be responsible for eliminating the harm by adjusting its state air 

quality implementation plan and further regulating the corporation’s GHG emissions. Id. As 

previously discussed, similar laws and regulations allow states to impose obligations enforceable 

against corporations for interstate pollution disputes. § 110(a)(2)(D); 40 C.F.R. § 122.4(d) 

 Therefore, on both an international and interstate level, the Trail Smelter Principle 

imposes obligations enforceable by sovereign nations against non-governmental actors like 

HexonGlobal. Nations cannot allow non-governmental actors in their domain to pollute in a 

manner that seriously harms another nation. They must enforce regulations upon the non-

governmental actors responsible for the pollution, regulations with which the non-governmental 
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actors must comply. As such, this Court should hold that the Trail Smelter Principle imposes 

enforceable obligations against non-governmental actors.  

IV. THE CLEAN AIR ACT DISPLACES THE TRAIL SMELTER PRINCIPLE. 
 

The Clean Air Act has displaced federal common law pertaining to the regulation of 

GHGs.  Am. Elec. Power Co., Inc. v. Connecticut, 564 U.S. 410, 524 (2011). Principles that 

guide disputes regarding air pollution and principles of customary international law necessarily 

qualify as federal common law. Id. at 421; Filártiga, 630 F.2d at 886. The Trail Smelter 

Principle, a principle of customary international law, is federal common law that pertains to the 

regulation of GHG emissions and thus has been displaced by the Clean Air Act.   

A.   The Trail Smelter Principle is federal common law. 
 

i. Federal common law formerly governed disputes regarding 
transboundary air pollution. 
 

Air pollution is a global problem that Congress has determined must be addressed on a 

federal level in the United States. Since Erie Railroad Company v. Tompkins recognized that 

there “is no federal general common law,” a new federal common emerged for subjects of 

national concern. Am. Elec. Power Co., Inc., 564 U.S. at 420 (quoting Erie R.R. Co. v. Tompkins, 

304 U.S. 64, 78 (1938). The Supreme Court has recognized that there are some limited areas in 

which a federal rule of decision is “necessary to protect uniquely federal interests.” Texas Indus., 

Inc. v. Radcliff Materials, Inc., 451 U.S. 630, 640 (1981) (quoting Banco Nacional de Cuba v. 

Sabbatino, 376 U.S. 398, 426 (1964)). Environmental protection is undoubtedly an area “within 

national legislative power,” one in which federal courts may fill in “statutory interstices,” and, if 

necessary, even “fashion federal law.” Am. Elec. Power Co., 564 U.S. at 421 (quoting Friendly, 

In Praise of Erie—And of the New Federal Common Law, 39 N.Y.U. L. REV. 383, 421–22 

(1964)). Where the “interstate or international nature of the controversy makes it inappropriate 
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for state law to control . . . our federal system does not permit the controversy to be resolved 

under state law.” Id. at 641. The Supreme Court has further held that adjudication of disputes 

regarding air and water in “their ambient or interstate aspects” is governed by federal common 

law in the absence of an applicable act of Congress. Illinois v. City of Milwaukee (Milwaukee I), 

406 U.S. 91, 103 (1972). The Trail Smelter Principle centers on transboundary pollution caused 

by air particles in their ambient states and was thus formerly enforced in U.S. courts under 

federal common law.  

ii. Customary international law is federal common law.  
  

As formerly established, the Trail Smelter Principle is a principle of customary 

international law enforceable as the “law of nations” under the ATS. The law of nations has 

always been recognized by federal courts as part of the federal common law. Filártiga, 630 F.2d 

at 886. The Supreme Court has repeatedly held that U.S. law recognizes the law of nations. See, 

e.g., Sabbatino, 376 U.S. at 423 (“[I]t is, of course, true that United States courts apply 

international law as a part of our own in appropriate circumstances.”); Radcliff Materials, Inc., 

451 U.S. at 641 (recognizing that “international disputes implicating . . . our relations with 

foreign nations” is one of the “narrow areas” in which “federal common law” continues to exist); 

see also RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW § 111 cmt. c (1987) (“Customary 

international law is considered to be like common law in the United States, but it is federal 

law.”). Because the Trail Smelter Principle meets the necessary requirements to qualify as 

customary international law, it must necessarily be accepted as federal common law. 

B. The Clean Air Act displaces federal common law pertaining to the regulation 
of greenhouse gases. 

 
Any federal common law right to seek abatement of GHG emissions from fossil-fuel 

fired power plants is displaced by the Clean Air Act and the EPA actions it authorizes. Am. Elec. 
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Power Co., 564 U.S. at 424. The courts resort to federal common law when no applicable Act of 

Congress exists and when they are compelled to consider federal questions that cannot be 

answered by federal statutes alone. See Clearfield Trust Co. v. United States, 318 U.S. 363, 367 

(1943); D’oench, Duhme & Co. v. FDIC, 315 U.S. 447, 469 (1942).  However, “when Congress 

addresses a question previously governed by a decision rested on federal common law the need 

for such an unusual exercise of law-making by federal courts disappears.” City of Milwaukee v. 

Illinois (Milwaukee II), 451 U.S. 304, 314 (1981).  

The test for whether congressional legislation excludes the declaration of federal 

common law is whether the statute speaks directly to the question at issue. Mobil Oil Corp. v. 

Higginbotham, 436 U.S. 618, 625 (1978).  Carbon dioxide emissions qualify as air pollution 

subject to regulation under the Clean Air Act. Massachusetts v. EPA, 549 U.S. 497, 528–29 

(2007). Thus, it is plain that the Act “speaks directly” to the issue in Mana’s ATS claim— the 

regulation of GHG emissions from HexonGlobal’s facilities. See American Elec. Power. Co., 

564 U.S. at 424. As previously noted, when the EPA finds, upon notification from an 

international body such as a foreign national environmental agency, that air pollutants emitted in 

the United States cause or contribute to air pollution which may reasonably be anticipated to 

endanger public health or welfare in a foreign nation, the state in which such emissions originate 

must revise its state implementation plan. 42 U.S.C. § 7415(a). As such, Congress explicitly 

provided within the Clean Air Act a right of action to U.S. citizens, states, and foreign nations, 

but not to foreign nationals. Id; § 110(a)(2)(D); § 7604 (citizens suit provision). Thus, Congress 

has excluded foreign nationals from directly making a transboundary pollution claim against the 

Government. The Act provides a means for Mana to seek redress by petitioning her government 
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to notify the EPA about her alleged harms, thereby affirming that the Clean Air Act displaces the 

Trail Smelter Principle. 

Where a cause of action is displaced, the displacement extends to all remedies. Native 

Village of Kivalina v. ExxonMobil Corp., 696 F.3d 849, 857 (9th Cir. 2012) (holding that the 

Clean Air Act displaces federal common law not only when plaintiffs seek injunctive relief to 

curb emissions, but also when seeking damages for a defendant’s contribution to global climate 

change from past emissions; see also Middlesex Cty. Sewerage Auth. v. Nat’l Sea Clammers 

Ass’n., 453 U.S. 1, 4 (1981) (holding the Clean Air Act displaced both the cause of action and 

damage remedy in public nuisance claim for harm to fishing caused by water pollution). 

Therefore, Mana’s claim seeking both damages and injunctive relief for future GHG emissions 

and past GHG emissions are displaced by the Clean Air Act.  

Plaintiff may argue that EPA’s regulations of GHGs under the Act is not sufficient, and 

thus the regulatory scheme created by the Act does not displace federal common law. However, 

the quintessential inquiry for displacement purposes is “whether the field has been occupied, not 

whether it has been occupied in a particular manner.” Milwaukee II, 451 U.S., at 324. The Clean 

Air Act directs EPA to establish emissions standards for categories of stationary sources that, “in 

[the Administrator’s] judgment,” “caus[e], or contribut[e] significantly to, air pollution which 

may be reasonably be anticipated to endanger public health or welfare.” § 7411(b)(1)(A). The 

crucial point is that Congress delegated to EPA the decision whether and how to regulate GHG 

emissions from power plants; it is this delegation that displaces federal common law.  

If this Court decided that the Clean Air Act has not displaced the Trail Smelter Principle,  

it would erode the hard line between national obligations and how a nation chooses to enforce 

those obligations. This would not only threaten our nation’s separation of powers, but would also 
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threaten the legitimacy of international law. Nations cannot be expected to commit to future 

international obligations if it means surrendering control of how those obligations are enforced. 

Because national sovereignty must be respected in order to preserve the enforceability of 

customary international law, this Court should affirm the district court’s ruling on this issue.   

V. THERE IS NO CAUSE OF ACTION AGAINST THE GOVERNMENT 
UNDER THE FIFTH AMENDMENT FOR FAILURE TO PROTECT THE 
GLOBAL ATMOSPHERIC CLIMATE SYSTEM. 
 

Flood asserts that by failing to take effective action to control GHG emissions while 

supporting fossil fuel production, the Government violates its obligations under the public trust 

doctrine as incorporated in the Fifth Amendment Due Process Clause. ODIN, slip op. at 3. 

However, Flood fails to make a valid public trust claim because there is no public trust in the 

atmosphere, and the public trust doctrine has historically developed as state common law 

enforceable only against states. PPL Montana, LLC v. Montana, 565 U.S. 576, 603 (2012); Alec 

L. v. Jackson, 863 F. Supp. 2d 11, 13 (D.D.C. 2012). Additionally, jurisprudence has invariably 

rejected the notion that stable climate systems maintaining a particular GHG level is a 

fundamental right under the Fifth Amendment. SF Chapter of A. Philip Randolph Inst. v. EPA, 

No. C 07-04936 CRB, 2008 WL 859985, at *7 (N.D. Cal. Mar. 28, 2008).   

A. Plaintiffs fail to make a valid public trust claim. 
 

i. The public trust doctrine is limited to lands beneath tidal waters. 
 

The public trust doctrine does not recognize a due process-based public trust right to 

government protection against air pollutants that contribute to climate change. The doctrine is 

grounded in English common law protecting the public right to use navigable waters for 

navigation and commerce. Ill. Cent. R.R. Co. v. Illinois, 146 U.S. 387, 458 (1892) (quoting 

People v. New York & S. I. Ferry Co., 68 N.Y. 71, 76 (N.Y. 1877) (“The title to lands under tide 
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waters . . . were . . . vested in the king as a public trust to subserve and protect the public right to 

use them as common highways for commerce, trade, and intercourse.”). Upon entry into the 

Union, the states received ownership of all lands under their territorial waters. Ill. Cent. R.R. Co., 

146 U.S. at 435. Their right to use or dispose of such lands was limited to the extent that it would 

cause “substantial impairment of the interest of the public in the waters.” Id. Thus, the doctrine 

has traditionally functioned as a restraint on the states’ ability to alienate submerged lands in 

favor of public access to and enjoyment of the waters above those lands. Jackson, 863 F. Supp. 

2d at 13. While the public trust doctrine has evolved from a negative restraint on states into a 

source of positive state duties to protect the public trust, there has been no persuasive or 

controlling authority for the application of the public trust doctrine to the atmosphere. District of 

Columbia v. Air Florida, Inc., 750 F.2d 1077, 1083 (D.C. Cir. 1984). Extending the public trust 

doctrine to the atmosphere would severely distort the doctrine’s original intent.  

ii. The public trust doctrine imposes obligations only on state 
governments. 
 

The public trust doctrine has developed almost exclusively as a matter of state law. Id.at 

1082. No parallel development of the doctrine pertaining to federally-owned waterbeds exists. 

Id. at 1083. A recent Supreme Court decision foreclosed the argument as to whether the public 

trust doctrine could be enforced against the federal government when it held that “the public trust 

doctrine remains a matter of state law” and its “contours . . . do not depend upon the 

Constitution.” PPL Montana, LLC, 565 U.S. at 603. In PPL Montana, LLC, defendants owned 

and operated hydroelectric facilities on riverbeds in Montana and were not required to pay taxes 

to the State. Montana asserted that denying the State title to the disputed riverbeds would 

undermine the public trust doctrine. Id. However, the Court rejected this argument and held that 

unlike the equal-footing doctrine, which is a constitutional foundation for riverbed title, the 
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public trust doctrine remains a matter of state law. Id; see also Jackson, 863 F. Supp. 2d at 15 

(dismissing public trust claim because plaintiffs failed to raise a federal question to invoke 

jurisdiction). Because the public trust doctrine is not enforceable against the Government, 

Flood’s claim must be dismissed. 

iii. The Clean Air Act displaces all federal common law public trust 
claims.  
 

Alternatively, even if the public trust doctrine could be interpreted as federal common 

law, it would be displaced by the Clean Air Act. In Juliana v. United States, the District Court of 

Oregon held that public trust claims are unique because they concern inherent attributes of 

sovereignty, which are rooted in the Constitution. Juliana v. United States, 217 F. Supp. 3d 1224, 

1259 (D. Or. 2016). However, as previously established, the public trust doctrine developed 

solely as state common law and is not grounded in the Constitution. PPL Montana, LLC, 565 

U.S. at 603. Additionally, all federal common law rights to seek abatement of GHG emissions 

from fossil-fuel fired power plants, which constitute major sources of U.S. pollution, are 

displaced by the Clean Air Act. Am. Elec. Power Co., 564 U.S. at 424. It follows that all federal 

common law rights to seek abatement of GHG emissions from other major U.S. sources of 

pollution are also displaced by the Clean Air Act. Therefore, Flood, like Mana, is precluded from 

bringing his public trust claim against the Government because the Clean Air Act has displaced 

all federal common law claims seeking to abate GHG emissions. 

B. There is no fundamental right to a climate system that guarantees a 
particular level of greenhouse gases. 

 
Flood asserts that the Government’s alleged failure to maintain GHG emissions at a 

particular level violates his supposed right to a healthy and stable climate system under the Fifth 

Amendment Due Process Clause. ODIN slip op. at 3. However, there is no jurisprudence that 
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recognizes fundamental right to a stable climate system that guarantees a particular level of 

GHGs.  

The Supreme Court has asserted that the list of fundamental liberties is seldomly 

expanded. See Cty. of Sacramento v. Lewis, 523 U.S. 833, 842 (1988) (“[W]e have always been 

reluctant to expand the concept of substantive due process.”) (internal citations and quotation 

marks omitted); Washington v. Glucksberg, 521 U.S. 702, 720 (1997) (“We must exercise the 

utmost care whenever we are asked to break new ground [in asserting new fundamental rights]”). 

The Court has established two primary features of a fundamental rights substantive due process 

analysis. First, the Due Process Clause only protects fundamental rights that are (1) deeply 

rooted in the nation’s history and tradition and (2) implicit in the concept of ordered liberty such 

that neither liberty nor justice would exist if they were sacrificed. Glucksberg, 521 U.S. at 720-

21. Second, the Court also requires that substantive due process claims state a “careful 

description” of the asserted fundamental right. Id.  

Flood’s alleged fundamental right to a healthy and stable climate system is not rooted in 

our nation’s traditions. Whenever faced with the decision to declare a “healthful environment” or 

freedom from harmful contaminants as a fundamental right, federal courts have invariably 

rejected those claims. See, e.g., Ely v. Velde, 451 F.2d 1130, 1139 (4th Cir. 1971) (holding that 

there is no constitutional right to a healthful environment); SF Chapter of A. Philip Randolph 

Inst., 2008 WL 859985, at *7 (rejecting asserted rights to be free from climate change pollution 

and to have a certain quality of life); Pinkney v. Ohio EPA, 375 F. Supp. 305, 310 (N.D. Ohio 

1974) (“[T]he Court is unable to rule that the right to a healthful environment is a fundamental 

right under the Constitution.”). To the contrary, federal courts have permitted development 

projects that may cause harm to human health and the environment. See Seacoast Anti-Pollution 
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League of N.H. v. Nuclear Regulatory Comm’n, 690 F.2d 1025 (D.D.C. 1982) (upholding 

Nuclear Regulatory Commission’s refusal to order hearing to determine whether nuclear 

generating permit should be suspended, despite evidence the licensee did not have required 

precautionary radiological emergency); see also Kentuckians for the Commonwealth, Inc. v. 

Rivenburgh, 317 F.3d 425 (4th Cir. 2003) (upholding Army Corps of Engineers’ decision to 

issue permit for the creation of valley fills for toxic mining waste disposal). A healthy climate 

system has never been a part of our nation’s traditions, and thus fails to qualify as a fundamental 

right under the first factor of the Glucksberg test.   

Additionally, Flood fails to provide a “careful description” of a “healthy and stable 

climate system.” Liberty under the Due Process Clause must be defined in a most circumscribed 

manner, with central reference to specific historical practices. Obergefell v. Hodges, 135 S. Ct. 

2584, 2602 (2015) (summarizing Glucksberg holding). Merely asserting a broad interest in a 

healthy and stable climate is not sufficient to provide a “careful description” of a fundamental 

right. See Lake v. City of Southgate, No. 16-10251, 2017 WL 767879, at *4 (E.D. Mich. Feb. 28, 

2017) (holding that broadly asserting an interest in “health” and “right to be free from bodily 

harm” is not a careful description of a fundamental right). Flood therefore fails to prove that a 

stable climate system maintaining a particular GHG level is a fundamental right.  

C. The Government has no obligation to protect Flood from changes in the 
global atmospheric climate system. 

 
The Due Process Clause does not confer an affirmative right to government aid, even 

where such aid is necessary to secure life, liberty, or property interests. Deshaney v. Winnebago 

Cty. Dept. of Social Servs., 489 U.S. 189, 196 (1989). Two exceptions to this general rule exist 

(1) where there is a “special relationship” between the government and the injured party, and (2) 

where the government is responsible for creating the danger. Id.  



 30 

Neither of these two exceptions apply to the present case. Special relationships arise 

when the government takes a person into its custody and holds him there against his will. Id. at 

199–200. The Government did not hold Flood against his will, and thus, there existed no special 

relationship.  

Likewise, there was no state-created danger. In order to establish a state-created danger, 

Flood must prove: (1) he was a member of a limited, precisely definable group; (2) the 

Government’s conduct put him at a significant risk of serious, immediate, and proximate harm; 

3) the risk was obvious or known to the Government; (4) the Government acted recklessly in 

conscious disregard of the risk; and (5) the Government’s conduct shocks the conscience. Fields 

v. Abbott, 652 F.3d 886, 891 (8th Cir. 2011). Flood has failed to assert that he is a member of a 

limited and precisely definable group. A state-created danger must be a special danger that 

affects “a few potential victims, not a few hundred.” Guy v. Lexington-Fayette Urban Cty. Gov’t, 

624 Fed. App’x 922, 933 (6th Cir. 2015). However, there are an indefinite number of people who 

have been affected by climate change. While Flood brings a claim on behalf of ODIN members, 

this is not a limited or precisely definable group because the remedy he seeks could also extend 

to all coast-dwelling non-members who have also been affected by climate change. Because 

Flood fails to prove the first element of a state-created danger test, his claim necessarily fails.   

Furthermore, Flood fails to meet the second factor of the state-created danger test, as the 

Government’s conduct was not the immediate and proximate cause of Flood’s injuries. 

Government conduct cannot be the immediate and proximate cause of a harm when it is of an 

indefinite range and duration. Estate of Johnson v. Weber, No. CCIV 12-4084, 2014 WL 

2002882, at *7 (D.S.D. May 15, 2014); see also Dorothy J. v. Little Rock Sch. Dist., 7 F.3d 729 

(8th Cir. 1993) (holding plaintiff’s rape injuries by a student known to be violent two years after 
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he enrolled in her school “too remote a consequence” of state officials’ action or inaction); Ruiz 

v. McDonnell, 299 F.3d 1173 (10th Cir. 2002) (threat of harm must be of “limited range and 

duration” rather than generally applicable to a broader populace). In Ruiz, the plaintiff’s child 

died from abuse by a state-licensed daycare operator. Id. at 1182. Plaintiff brought a claim 

against Colorado for licensing the daycare without performing mandated criminal background 

checks on daycare operators. Id. However, the Tenth Circuit dismissed the state-created danger 

claim and reasoned that an improper licensure of a home daycare did not impose an immediate 

threat of harm; rather, it presented a threat of an indefinite range and duration. Id. Similarly, the 

United States’ policies and programs licensing fossil fuel production did not immediately and 

proximately harm Flood; rather, these policies pose threats of an indefinite range and duration. 

The damages that Flood suffers are a result of a confluence of global emissions from countries 

across the globe over the span of decades. Indeed, foreign nations bear responsibility for eighty 

percent of anthropogenic GHG emissions to date. ODIN, slip op. at 6. Thus, Flood also fails to 

meet the second element of the state-created danger test.  

In summary, Flood has failed to assert a valid public trust claim. He has also failed to 

assert a fundamental right to a healthy and stable climate system maintaining a particular level of 

GHG emissions. Even if Flood were to prove such a fundamental right, the Government has no 

obligation to protect Flood from changes in the climate system. Thus, this Court should affirm 

the district court’s holding that Flood fails to make a valid Due Process claim.  

VI. PLAINTIFFS’ LAW OF NATIONS CLAIM AND PUBLIC TRUST CLAIM 
PRESENT NON-JUSTICIABLE POLITICAL QUESTIONS. 

 
The non-justiciability of a political question is a function of the separation of powers. Baker 

v. Carr, 369 U.S. 186, 210 (1962). The six factors used to determine whether a non-justiciable 

political question exists are: (1) a textually demonstrable constitutional commitment of the issue 
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to a coordinate political department; (2) a lack of judicially discoverable and manageable 

standards for resolving it; (3) the impossibility of deciding the issue without an initial policy 

determination of a kind clearly for non-judicial discretion; (4) the impossibility of a court 

resolving the case without expressing lack of the respect due coordinate branches of government; 

(5) an unusual need for unquestioning adherence to a political decision already made; and (6) a 

potentiality of embarrassment from multifarious pronouncements by various departments on one 

question. Id. at 218. 

A. Plaintiffs’ claims interfere with foreign policy concerns, which are squarely 
within the authority of the Government’s political branches. 

 
Resolution of issues pertaining to foreign relations often involves the exercise of a 

discretion committed solely to the Executive or Legislative branch. Id. at 211. However, it is 

error to suppose that every case that touches upon foreign relations lies beyond judicial 

cognizance. Id. The factors used to determine whether an issue of foreign affairs is non-

justiciable are: (1) the history of the issue’s management by the political branches; (2) its 

susceptibility to judicial handling in the light of its nature and posture in the specific case; and 

(3) the possible consequences of judicial action. Id.  

Where an action may have significant foreign relations implications, “recognizing such 

causes should make courts particularly wary of impinging on the discretion of the Legislative 

and Executive Branches in managing foreign affairs.” Jesner, 138 S. Ct. at 1399 (quoting Sosa, 

542 U.S. at 727). “The political branches, not the Judiciary, have the responsibility and 

institutional capacity to weigh foreign-policy concerns.” Id. at 1402. Issues regarding climate 

change have historically been handled by both the Legislative and Executive branches, not the 

Judiciary. The Clean Air Act, passed by the Legislative branch, reflects this rule as it allows 

international agencies to petition the EPA, part of the Executive Branch, to remedy U.S. 
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emissions that significantly harm the public health of foreign nationals. 42 U.S.C. § 7415 (2012). 

As such, adjudication of this case would interfere with the Legislative and Executive’s regulatory 

scheme to control air pollution.  

In American Electric Power Company, the Second Circuit found that “[a] decision by a 

single federal court concerning a common law of nuisance cause of action, brought by domestic 

plaintiffs against domestic companies for domestic conduct, does not establish a national or 

international emissions policy,” and thus does not present a non-justiciable issue. Connecticut v. 

Am. Elec. Power Co., 582 F.3d 309, 325 (2d Cir. 2009) (emphasis added), rev’d on other 

grounds, 564 U.S. 410 (2011). However, the facts in the present case are different from 

American Electric Power Company because Mana is a foreign national suing a domestic 

company for selling fossil fuels across the globe. Likewise, Flood’s claim for relief would 

require the Government to lessen or halt altogether HexonGlobal’s international fossil fuel sales. 

This is problematic because only Congress has the power “[t]o regulate commerce with foreign 

nations.” U.S. Const. art. I, sec. 8, cl. 3. This is a textually demonstrable constitutional 

commitment of foreign trade policies to the Legislative branch. HexonGlobal makes worldwide 

sales of fossil fuels, which Congress permits. As such, Plaintiffs’ claims impermissibly implicate 

U.S. foreign policy decisions. See City of New York v. BP P.L.C., 325 F. Supp. 3d 466, 475 

(S.D.N.Y. 2018) (barring plaintiff’s claims seeking to hold corporations liable for damages 

stemming from foreign GHG emissions due to need for judicial caution in the face of serious 

foreign policy consequences). Although Plaintiffs may wish for the Court to enjoin these sales, 

judges do not have the authority to adjudicate international trade policy matters because such 

issues are solely within Congress’ purview.  
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Furthermore, in order to remedy the harms Flood alleges, the injunctive relief the Court 

provides would require the Government to regulate GHG emissions from foreign nations since 

they are responsible for the vast majority of GHG emissions. However, the courts are precluded 

from adjudicating an action for injuries arising from foreign GHG emissions because doing so 

would severely infringe upon the foreign policy decisions that are within the purview of the 

Government’s Legislative and Executive branches. Id. at 476.  

Thus, because the Constitution explicitly states that international trade is an issue 

reserved for Congress and because courts cannot dictate U.S. foreign policy, Plaintiffs’ claims 

are non-justiciable.  

B. Flood’s public trust claim cannot be remedied through judicially manageable 
standards and requires making initial policy determinations. 

 
In order to adjudicate claims, courts must have the legal tools to reach a ruling that is 

“principled, rational, and based upon reasoned distinctions.” Native Village of Kivalina v. 

ExxonMobil Corp., 663 F. Supp. 2d 863, 874 (N.D. Cal. 2009). The relevant inquiry is whether 

the judiciary is granting relief in a reasoned fashion versus providing relief without a substantive 

legal basis. Id.  

Flood does not offer any guidance as to what judicially discoverable and manageable 

standards should be employed in issuing the injunction and damages sought. In order to 

adjudicate this case, the Court must make a policy judgment of a legislative nature, rather than 

resolving the dispute through legal analysis. Id. at 876 (citing EEOC v. Peabody W. Coal Co., 

400 F.3d 774, 784 (9th Cir. 2005)). The Court is asked to make an initial decision as to what 

amount of GHG emissions would sustain a healthy and stable climate system. However, the 

Court does not have the scientific nor policy-making resources to make such a determination. 

See Balt. Gas & Elec. Co. v. Nat. Res. Def. Council, Inc., 462 U.S. 87, 103 (1983). Any relief 
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granted by this Court would be a prioritization of one policy interest over another, presenting an 

inherently political answer to an inherently political question.  

If the Court were to rule on Plaintiffs’ claims, it would, in effect, hold that benefits 

stemming from industrial development and economic growth outweigh the value of 

environmental protection, or vice versa. Such political decisions must be left to Congress, who 

the American people have elected to represent their interests. Thus, the regulation of the 

worldwide problem of global warming should be determined by the political branches rather than 

by the Judiciary.  

Because Plaintiffs’ claims interfere with foreign policy decision-making reserved to the 

political branches of government, and because Flood’s public trust claim provides no judicially 

manageable standards, this Court should hold that Plaintiffs’ claims present non-justiciable 

political questions.   

CONCLUSION 
 
 For the above reasons, the Government respectfully requests that this Court affirm the 

district court’s dismissal of the Plaintiffs’ claims and find that: (1) Mana can bring an ATS claim 

against a domestic corporation; (2) the Trail Smelter Principle is a recognized principle of 

customary international law enforceable as the law of nations under the ATS; (3) the Trail 

Smelter Principle imposes obligations enforceable against non-governmental actors; (4) the 

Clean Air Act displaces the Trail Smelter Principle; (5) there exists no cause of action against the 

Government based on Fifth Amendment substantive due process protections for failure to protect 

the entire global atmospheric climate system from changes attributed to fossil fuel consumption; 

and (6) Plaintiffs’ law of nations claim and public trust claim present non-justiciable political 

questions pertaining to foreign and domestic policy values.  
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