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STATEMENT OF JURISDICTION  

 
 The appellants – the Organization of Disappearing Island Nations (ODIN), Apa Mana, 

and Noah Flood – appeal the Order of the District dated August 15, 2018, in Civ. 66-2018 

dismissing all of the appellant’s claims against the defendants HexonGlobal Corporation and the 

United States. After the issuance of the order appellants filed Notice of Appeal. This Court has 

jurisdiction of this appeal pursuant to 28 U.S.C. § 1291. Final judgment was entered in the court 

below on August, 15, 2018. R. at 11. 

STATEMENT OF THE ISSUES  

I. Does the Alien Tort Statute, 28 U.S.C. § 1350, impose liability on domestic 

corporations? 

II. Is the Trail Smelter Principle a recognized principle of customary international law 

under the Alien Tort Statute? 

III. Does the Trail Smelter Principle impose obligations on non-governmental actors? 

IV. Does the Clean Air Act displace the Trail Smelter Principle? 

V. Does appellant Noah Flood have a cause of action against the United States 

Government for a failure to protect the global atmospheric climate system from 

disruption due to the production, sale, and burning of fossil fuel, based on a Fifth 

Amendment Substantive Due Process Claim? 

VI. Is plaintiff’s law of nations claim under the Alien Tort Statute and public trust claim 

present a non-justiciable political question? 
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STATEMENT OF CASE 

I. Facts 

Plaintiffs, Organization of Disappearing Island Nations (ODIN), Apa Mana, and Noah 

Flood bring this action against HexonGlobal Corporation and the United States. R. at 3. ODIN is 

an organization devoted to protecting the interests of island nations threatened by sea level rise. 

Id. Apa Mana is an alien national of the island nation of A’Na Atu. Id. Noah Flood is a U.S. 

Citizen resident of the New Union Islands, a U.S. possession. Id.  Both individual plaintiffs are 

members of the organizational plaintiff, ODIN. Id. A’Na Atu and the New Union Islands will be 

completely uninhabitable due to rising seas by the end of this century unless action is taken to 

limit emissions of greenhouse gases. Id. at 3-4. 

Carbon dioxide and methane are atmospheric gases known as greenhouse gases (GHGs) 

because they have an insulating effect that causes the Earth to retain heat. R. at 4. The heat-

retention properties of carbon dioxide and methane have been established by scientific fact since 

the nineteenth century. R. at 5. Human activity has substantially increased the concentrations of 

carbon dioxide and methane in the atmosphere. R. at 4. These emissions are causing a change in 

the global climate, increasing temperatures, changing rainfall patterns, and rising sea levels. Id.  

At current emission rates, global temperatures will rise by over four degrees Celsius and average 

sea level will likely rise by between one-half and one meter by the end of this century. Id.  

A’Na Atu and New Union Islands are low-lying islands with a maximum height above 

sea level of less than three meters. Id. The populated areas of both islands are below one meter in 

elevation. Id.  Sea level rise of one-half to one meter would render both islands uninhabitable. 

Both Apa Mana and Noah Flood own homes, and reside, in communities with an elevation of 

less than one-half meter above sea level. Id. at 4-5. Both individual plaintiffs have suffered 



 

3 
 

seawater damage to their homes during storms over the past three years resulting in substantial 

expenses in repairs. Id.  This damage would not have occurred in the absence the sea level rise. 

Id. Mana and Flood have experienced seawater intrusion into their drinking water wells. Id.  

Increased temperatures increase the risk of heat stroke and mosquito borne disease. Id. Plaintiffs 

rely on local seafood as a staple of their diet, and climate change induced ocean acidification, 

warming, and losses of coastal wetlands will decrease the availability of this food source. Id. 

Limits on fossil fuel production and combustion would reduce damages, health risks, and would 

maintain the habitability of plaintiffs’ communities. Id.  

HexonGlobal is the surviving corporation resulting from the merger of the major United 

States oil producers. Id.  Historically, the GHG emissions from products sold by HexonGlobal 

and its corporate predecessors have been responsible for thirty-two percent of United States 

fossil fuel-related GHG emissions. Id. Cumulative worldwide sales of fossil fuels by 

HexonGlobal contribute nine percent of global fossil fuel related emissions. Id. Emission of 

substantial amounts of carbon dioxide is the caused by the combustion of petroleum products as 

a fuel. Id. HexonGlobal has been aware since the 1970s that continued global combustion of 

fossil fuels would result in global climate change and sea level rise; yet, despite this knowledge, 

HexonGlobal persisted in its business activities. Id. HexonGlobal operates a refinery on New 

Union Island, and has consented to in the Territory of New Union Islands. Id. at 5-6. 

The United States has been responsible for twenty percent of cumulative human caused 

GHG emissions to date. Id. at 6.  Historically, the United States has promoted the production and 

combustion of fossil fuels through tax subsidies for fossil fuel production, leasing of public lands 

and seas under its jurisdiction for coal, oil, and gas production, and the development of fossil 

fuel power plants by public agencies. Id. 
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The United States has acknowledged the threat of climate change. Id. In 1992, the United 

States joined the United Nations Framework Convention on Climate Change (UNFCCC), which 

committed parties to adopt policies and take measures mitigating climate change. United Nations 

Framework Convention on Climate Change, May 9, 1992, 1771 U.N.T.S. 107, 171. No 

legislation implementing this commitment has been adopted. R. at 6-7. 

II. Procedural history  

 Mana’s claim under the Alien Tort Statute was filed in the United States Court for the 

District of New Union Island. HexonGlobal’s fossil fuel production violates a principle of the 

law of nations, or customary international law, reflected in the Trail Smelter arbitration, that 

emissions into the environment within the territory of one nation must not be allowed to cause 

substantial harms in the territory of other nations. Id. at 8. The District Court dismissed the 

claims under the misbelief that American Electric Power v. Connecticut, 564 U.S. 410 (2011) 

held the Clean Air Act displaces the Trail Smelter Principle as customary international law. Id. at 

9-10. 

Flood asserts that the United States government’s support for fossil fuel production and 

failure to take effective control of GHG emissions has taken, without due process, his 

fundamental right to an environment that can support human life. Id. at 9. These actions violate 

the government’s obligations under the public trust doctrine and the Fifth Amendment. Id. at 9.   

The District Court mischaracterized plaintiff’s claim as one alleging that the United 

States government failed to prevent harms caused by private parties. Id. at 9.  The District court 

rejected the claim under the Deshaney rejection of a Due Process right to governmental 

protection from wrongful acts by private parties. Id. at 10. Plaintiffs filed this timely appeal on 

all counts.  
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STANDARD OF REVIEW 

 The Twelfth Circuit has jurisdiction pursuant to 28 U.S.C. § 1331. This claim is based on 

a violation of the Fifth Amendment of the Constitution and the Alien Tort Statute. U.S. Const. 

amend. V; 28 U.S.C. § 1350. As this case is an appeal from a motion to dismiss and presents 

questions of law, it is reviewed de novo. Gonzales v. Oregon, 546 U.S. 243, 276 (2006). No form 

of appellate deference is acceptable. Salve Regina College v. Russell, 499 U.S. 225, 238 (1991). 

SUMMARY OF ARGUMENT 

 Plaintiff Apa Mana can bring an Alien Tort Statute claim against HexonGlobal, a 

domestic corporation. The practical consequences of holding domestic corporations liable under 

the Alien Tort Statute supports the original purpose of the Alien Tort Statute by harmonizing 

international relations. Additionally, the scope of liability under the Alien Tort Statute is not 

governed by international law.  

 The Trail Smelter Principle is a recognized principle of customary international law and 

is therefore enforceable under the Alien Tort Statute. A number of international tribunals cite the 

Trail Smelter Principle, which indicates that the principle is customary international law. 

Additionally, a number of international treaties have incorporated the Trail Smelter principle. 

Furthermore, a number of publicists agree that the trail smelter principle is recognized as 

customary international law.  

 The Trail Smelter Principle imposes obligations enforceable against non-governmental 

actors. HexonGlobal was acting under the color of law of the U.S. government and should be 

held as a government actor because United Stated “significantly encouraged” HexonGlobal to 

“engage in the relevant conduct.” Harold S. Lewis, Jr. & Elizabeth 1. Norman, Civil Rights Law 

And Practice 78 (2d ed. 2004). Additionally, HexonGlobal was acting under the color of law 
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because it acted “with significant state aid.” Kadic v. Karadzic, 70 F.3d 232, 245 (2d Cir. 1995). 

Furthermore, the nature of HexonGlobal’s wrong falls into the specific category for private right 

action because it is an extension of genocide due to the intentional “killing of members of the 

group” and “causing serious bodily injury or mental harm to members of the group.” Id. at 424. 

Moreover, the harm caused by HexonGlobal should be considered an enemy of mankind and a 

new category of private right action should be established to remedy this type of claim. 

 The Clean Air Act does not displace the Trail Smelter Principle. Because the Trail 

Smelter Principle is customary international law it is adopted into federal common law until 

Congress directly speaks to the issue through a statute, the CAA does not speak directly to the 

issue and does not displace the federal common law for environmental claims. Additionally, the 

CAA does not displace the Trail Smelter Principle because a U.S. statute should be construed not 

to conflict with international law unless Congress clearly expresses that intent. Murray v. The 

Schooner Charming Betsy, 6 U.S. 64, 118 (1804); Restatement (Third) Of The Foreign Relations 

Law Of The United States §114 (Am. L. Inst. (1987). 

 There is a cause of action against the United States government for violations of the Fifth 

Amendment and Public Trust Doctrine. The governmental action here infringed a fundamental 

right to an atmosphere that can sustain human life. This has resulted in loss of property value and 

use and will lead to the entire property being uninhabitable. The right to life, liberty and property 

is deeply rooted in this nation’s history and should be assessed using strict scrutiny. Additionally, 

the public trust doctrine applies to the federal government because the people of the U.S. have 

given the federal government sovereignty. Moreover, the federal courts have jurisdiction to 

review these public trust claims under federal question jurisdiction because the claims arise 

under the Constitution as substantive due process claims. Furthermore, public trust claims have 
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not been displaced by any act of Congress because they arise under the Fifth Amendment of the 

Constitution and therefore cannot be displaced. Finally, the government was an active participant 

in the production, sale and burning of fossil fuels and plaintiffs are not barred from suit under the 

Deshaney standard. Unlike Deshaney, here, the government played a part in the creation of the 

unsafe condition and made its population more vulnerable to it. DeShaney v. Winnebago Cty. 

Dep't of Soc. Servs., 489 U.S. 189, 191 (1989). 

 Plaintiffs’ claims under the Alien Tort Statute and Public Trust Doctrine present a 

justiciable matter of statutory and constitutional interpretation. The case at hand does not meet 

any of the six factors set out in Baker for a non-justiciable political question, and the judiciary is 

the appropriate branch to address the issues here. Baker v. Carr, 369 U.S. 186, 217 (1962). 

ARGUMENT  

I. PLAINTIFF APA MANA CAN BRING AN ALIEN TORT STATUTE CLAIM 
AGAINST HEXONGLOBAL, A DOMESTIC CORPORATION. 

 
Appellant Apa Mana, a citizen of A’Na Atu, asserts a claim under the Alien Tort Statute 

(ATS) against United States domestic corporation HexonGlobal. R. at 8. The Alien Tort Statute 

(ATS) states, “The district courts shall have original jurisdiction of any civil action by an alien 

for tort only, committed in violation of the law of nations or a treaty of the United States.” 28 

U.S.C. § 1350. HexonGlobal Corporation argues that the ATS does not apply to domestic 

corporations. R. at 9. This Court should follow the decisions of the Seventh, Ninth, Eleventh, and 

D.C. Circuits and hold that domestic corporations can be held liable under the ATS. See 

Ntsebaza v. Ford Motor Co. (In re South African Apartheid Litig.), 15 F. Supp. 3d 454, 459 

(S.D.N.Y. 2014) (collecting cases), see also John Doe I, et al. v. Nestle USA, et al., 766 F.3d 

1013, 1021 (9th Cir. 2014) (reaffirming Sarei v. Rio Tinto, PLC, 671 F.3d 736 (9th Cir. 2011) 

and applying it to a domestic corporation, Nestle USA).  
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After the statute lay dormant for many years, the Supreme Court first addressed the ATS 

in 2004. See Sosa v. Alvarez-Martinez, 542 U.S. 692, 712 (2004). The Sosa Court instructed the 

district courts to address two questions when deciding an ATS case. Id. at 732-33. The district 

courts must consider “the practical consequences of making that cause of action available to 

litigants in the federal courts,” and whether the alleged violation of international law was 

“specific, universal, and obligatory.” Id. at 712, 732 (citing In re Estate of Marcos Human Rights 

Litig., 25 F.3d 1467, 1475 (9th Cir. 1994)). Here, the practical consequences of holding domestic 

corporations liable serves the original purposes of the ATS and would promote “harmony in 

international relations.” Jesner v. Arab Bank, PLC, 138 S. Ct. 1386, 1406 (2018). The second 

question, whether the alleged violation is part of customary international law, is inapplicable 

here because federal common law determines the remedy under the ATS. Ntsebaza, 15 F. Supp. 

at 462. Because federal common law allows domestic corporations to be held liable in tort, 

domestic corporations are proper defendants under the ATS.  

A. The Practical Consequences Of Holding Domestic Corporations Liable Under The 
Alien Tort Statute Supports The Original Purpose Of The Alien Tort Statute.  
 
The Alien Tort Statute was enacted by the first congress in 1789. Sosa, 542 U.S. at 712. 

The ATS was adopted against the backdrop of two incidents which threatened early United 

States’ international relations. See Id. at 716-17 (describing the history of the ATS). Two foreign 

officials were attacked in the United States in 1784 and 1787, but under the Articles of 

Confederation the officials had no form of redress in the United States available to them. Id. The 

Constitution and the ATS addressed this problem, allowing aliens to sue in federal court for a 

violation of “the law of nations.” Id. at 717. At the time, the law of nations was generally 

considered to govern three distinct areas: violation of safe conducts, infringement of the rights of 

ambassadors, and piracy. Id at 715. Thus, the original purpose of the ATS was to alleviate 
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international tensions as well as to allow redress for the three violations governed by the law of 

nations at the time. 

The ATS was intended to  maintain positive international relations and to avoid foreign 

entanglements. See Jesner, 138 S. Ct. at 1406 (“The ATS was intended to promote harmony in 

international relations by ensuring foreign plaintiffs a remedy for international-law violations in 

circumstances where the absence of such a remedy might provoke foreign nations to hold the 

United States accountable.”). The fear before the ATS was that without a means for foreign 

citizens to redress wrongs committed by citizens of the United States, it could lead to war or 

conflicts with other nations. Id. at 1416 (Gorsuch, J., concurring). Where a cause of action under 

the ATS fulfills this purpose, it supports the original goals of the ATS.  

Domestic corporations can be held liable under the ATS because it serves the purpose of 

quelling international conflicts without implicating foreign relations concerns as in Jesner. Id. at 

1406. As a panel of the DC Circuit Court noted, it would be illogical to conclude, “that the First 

Congress was supremely concerned with the risk that natural persons would cause the United 

States to be drawn into foreign entanglements, but was content to allow . . . corporations, to do 

so.” Doe v. Exxon Mobile Corp., 654 F.3d 11, 47 (DC Cir. 2011), vacated on other grounds, (57 

Fed. Appx. 7 (DC Cir. 2013). It is crucial to hold domestic corporate defendants liable as they 

have the potential to cause even more damage and entangle the United States into more serious 

conflicts with other nations, than an individual citizen would.   

Justice Breyer, concurring in Koibel v. Royal Dutch Petroleum Co. (Koibel II), directed 

the courts to ask “Who are today’s modern pirates?”. 569 U.S. 108, 129 (2013) (Breyer, J., 

concurring). At the time Congress adopted the ATS pirates were considered “enemies of all 

mankind.” Id. at 128. Operating outside of any jurisdiction, pirates sought to evade punishment 
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for their wrongs. Id. at 121. Nations also had a duty not to harbor pirates. Id. at 134. Today 

nations have a duty not to harbor modern-day pirates. Corporations, like appellee HexonGlobal 

Corporation, are todays modern day pirates. Where corporations contribute to global warming, 

which effects the entire world, as HexonGlobal has, R. at 5, they are enemies of all mankind.  

Where domestic corporations take advantage of other nations to evade the law of the United 

States, they evade the law just as the pirates of the past did. And where the United States 

immunizes domestic corporations from ATS suits, the United States is complicit in harboring 

today’s modern day pirates. 

 
B. The Scope of Liability Under the Alien Tort Statute Is Not Governed By 

International Law.  
 

The ATS allows non-citizens to sue for violations of customary international law. As 

previously stated, a violation must be specific, universal, and obligatory to be considered 

customary international law. Sosa, 542 U.S. at 732. Under this mandate, a panel of the Second 

Circuit found that corporate liability was not customary international law. Koibel v. Royal Dutch 

Petroleum Co. (Koibel I), 621 F.3d 111, 121 (2d Cir. 2010) aff’d on other grounds, (569 U.S. 

108 (2013)). The specific, universal, and obligatory nature of corporate liability was also 

questioned but not decided by a plurality of the Supreme Court in Jesner. 138 S. Ct. at 1402. 

Because neither of these decisions are binding on this Court, it should reject their reasoning. 

Corporate liability is a question left up to the countries, and in any case, is supported by 

customary international law. See Koibel I, 621 F.3d at 153, 180.  

Although Sosa held that any claim under the ATS must be made pursuant to customary 

international law, domestic corporate liability is a different question. Doe, 654 F.3d at 41. 

Corporate liability is not a claim it is an aspect of enforcement, which international law leaves to 
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individual nations to decide. Id. at 42, see Koibel I, 621 F.3d at 152 (Leval, J., concurring) (“The 

position of international law on whether civil liability should be imposed for violations of its 

norms is that international law takes no position and leaves that question for each nation to 

resolve.”). The text of the ATS reflects this distinction. See 28 U.S.C § 1350 (“The district courts 

shall have original jurisdiction of any civil action committed in violation of the law of nations . . . 

“) (emphasis added). The term law of nations only modifies violation. Jesner, 138 S. Ct. at 1421 

(Sotomayor, J., dissenting). Therefore the only the alleged violation must be a part of customary 

international law, not the scope of the liability. The language of Sosa similarly reflects this, using 

the word “norm” to refer to substantive conduct that can be violated under the law of nations. Id. 

at 1420. Because corporate liability in tort has been recognized since the ATS was enacted, 

domestic corporations can be held liable under the ATS. Doe, 654 F.3d at 47.  

In coming to the opposite conclusion, both Koibel I and Jesner focus on the practices of 

several international criminal tribunals. Koibel I, 621 F.3d at 132-37, Jesner, 138 S. Ct. at 1400-

01. It is unsurprising that international criminal tribunals have declined to extend liability for 

violations of international law to corporations. See Koibel I, 621 F.3d at 151 (“The view is 

widely held among nations of the world that criminal punishments . . . are inappropriate for 

corporations.”). However this analysis is misplaced because the ATS concerns civil actions and 

“every civilized nation . . . provide[s] that corporations are responsible for their torts.” Id.  

Additionally, their analysis misstates the extent of corporate liability under international criminal 

law. See Jesner, 138 S. Ct. at 1423-24 (Sotomayor, J., dissenting) (noting that the Nuremburg 

Tribunal, the International Criminal Tribunal for Rwanda, and the Special Tribunal for Lebanon 

have all approved corporate liability).  
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Finally, both Jesner and Koibel I rely on an incorrect interpretation of a footnote in Sosa. 

See Jesner, 138 S. Ct. at 1399-1400 (citing Koibel I, 621 F.3d at 127). The footnote states, “[a] 

related consideration is whether international law extends the scope of liability for a violation of 

a given norm to the perpetrator being sued, if the defendant is a private actor such as a 

corporation or individual.” Sosa, 542 U.S at 732, n.20. Both courts interpreted the footnote to 

mean that for corporate liability had to be a recognized part of international law to be actionable 

under the ATS. Jesner, 138 S. Ct at 1400. However, a more natural reading of this footnote is 

that for certain violations of international law liability will turn on whether the perpetrator was a 

public or private actor. Id. at 1421-22 (Sotomayor, J., dissenting). For example, the international 

prohibition on torture only applies to state action, not private individual action. Id. at 1422. Thus, 

footnote twenty was not intended to suggest a categorical bar to domestic corporate liability.  

The ATS should apply to domestic corporations for two distinct reasons. First, domestic 

corporate liability serves the original purpose of the ATS by providing non-citizens a forum to 

have their grievances against United States actors redressed. This purpose is served by holding 

domestic corporations liable and it avoids the danger to international relations associated with 

holding foreign corporations liable. Second, domestic corporate liability is not governed by 

international law but rather, federal common law. Because the common law has held domestic 

corporations liable since the ATS was enacted, domestic corporations are proper defendants 

under the ATS.  

II. THE TRAIL SMELTER PRINCIPLE IS A RECOGNIZED PRINCIPLE OF 
CUSTOMARY INTERNATIONAL LAW AND IS THEREFORE 
ENFORCEABLE UNDER THE ALIEN TORT STATUTE.  

 
Mana’s claim under the ATS alleges that HexonGlobal violated a principle of customary 

international law, the Trail Smelter Principle. The Trail Smelter Principal arose out of an 
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arbitration between the United States and Canada, concerning the damages a Smelter in Canada 

caused in the United States. Trail Smelter Case (U.S. v. Can.), 3 R.I.A.A. 1905, 1907 (1941). 

The Trail Smelter Principle states, “under the principles of international law . . . no State has the 

right to use or permit the use of its territory in such a manner as to cause injury by fumes in or to 

the territory of another or the properties or persons there in”. Id. at 1965. Under the ATS a 

customary principle of international law must be “specific, universal, and obligatory.” Sosa, 542 

U.S. at 732. To determine if a principle is a part of customary international law courts look to 

international tribunals, treaties, and the works of publicists. Koibel I, 621 F.3d at 132-45. 

Because the Trail Smelter Principle is used by international tribunals, incorporated into treaties, 

and noted by publicists as customary international law, it is enforceable under the ATS as the 

“law of nations.”  

A. A Number of International Tribunals Cite the Trail Smelter Principle. 

The decisions of International Tribunals are instructive in determining customary 

international law. The Trail Smelter Principle and similar principles of transboundary pollution 

have been relied on in several International Tribunals. See Bradford Mank, Can Plaintiffs Use 

Multinational Environmental Treaties as Customary International Law to Sue Under the Alien 

Tort Statute?, 2007 Utah L. Rev. 1085, 1150-52 (2007) (collecting cases). The International 

Court of Justice (ICJ) addressed the Trail Smelter Principle in 1949, holding Albania responsible 

for damage to British ships caused by Albanian mines in Albanian waters. Mank, supra, at 1150. 

In doing so the court noted the principle that every State has an obligation not to knowingly 

allow “its territory to be used for acts contrary to the rights of other states.” The Corfu Channel 

Case, (U.K. v. Alb.), Judgement, 1949 I.C.J. 4, 39 (Apr. 9). The Trail Smelter Principle was 

again cited by the ICJ in a dissenting opinion of the Nuclear Test cases. Nuclear Test Cases, 
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(Austl. v. Fr.), Judgment, 1975 I.C.J. 253, 254-56 (Dec. 20) (De Castro, J., dissenting). Most 

prominently, the ICJ released an advisory opinion stating, “The existence of the general 

obligation of States to ensure that activities within their jurisdiction and control respect the 

environment of other States or areas beyond national control is now part of the corpus of 

international law relating to the environment.” Legality of the Threat or Use of Nuclear 

Weapons, Advisory Opinion, 1996 I.C.J. Rep. 226 ¶ 29 (Jul. 8). Thus, the Trail Smelter Principle 

is well established, especially in the International Court of Justice, as part of customary 

international law.  

B. International Treaties Have Incorporated the Trail Smelter Principle. 
 

Treaties are evidence of customary international law because they place obligations on 

the States that are parties to them. Koibel I, 621 F.3d at 137. However, it is not enough simply 

that the treaty exists, it must also be ratified by a majority of States to demonstrate that the 

subject of the treaty is considered customary international law. Id. The Trail Smelter Principle is 

incorporated into multiple bodies of international law that demonstrate this.  

Principle twenty-one of the Stockholm Declaration incorporates the Trail Smelter 

Principle into the Declaration of the United Nations Conference on the Human Environment. 

United Nations Conference on the Human Environment, Stockholm, Swed., June 5-16, 1972, 

Declaration of the United Nations Conference on the Human Environment, princ. 21, U.N. Doc. 

A/CONF.48/14/Rev. 1. Principle twenty-one states:  

States have, in accordance with the Charter of the United Nations and the principles 
of international law, the sovereign right to exploit their own resources pursuant to 
their own environmental policies, and the responsibility to ensure that activities 
within their jurisdiction or control do not cause damage to the environment of other 
States or of areas beyond the limits of national jurisdiction.  
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Id. The same provision was incorporated into the Rio Declaration as Principle two. United 

Nations Conference on Environmental and Development, Rio de Janeiro, Brazil, June 3-14, 

1992, princ. 2, Declaration on Environment and Development, U.N. Doc. A/CONF.151/5/Rev. 1. 

Although, these declarations are not necessarily binding, Mank, supra, at 1102, at least one court 

has looked to these declarations to determine that the Trail Smelter Principle is a part of 

customary international law. See Aguinda v. Texaco, Inc., 1994 U.S. Dist. LEXIS 4718, at *22 

(S.D.N.Y. Apr. 11, 1994) (“The Rio Declaration may be declaratory of what it treated as pre-

existing principles just as was the Declaration of Independence.”). Principle twenty-one is 

demonstrative of a universally accepted norm as it was adopted by the United Nations with a 

vote of 103 to zero. Mank, supra, at 1148.  

Additionally, the Convention on the Protection of the Environment provides a civil 

remedy for when the Trail Smelter Principle is violated. See Convention on the Protection of the 

Environment, Den.-Fin.-Nor.-Swed., art. 3, Feb. 19, 1974 1092 U.N.T.S. 279 (“Any person who 

is affected or may be affected by a nuisance caused by environmentally harmful activities in 

another Contracting State shall have the right to bring before the appropriate Court or 

Administrative Authority of that State the question of the permissibility of such activities”). 

Although this treaty is only binding on four nations, it embodies the Trail Smelter Principle and 

the principles advocated by the Stockholm and Rio Declarations. All three of these international 

agreements demonstrate that the Trail Smelter Principle is a part of customary international law.  

C. A Number of Publicists Agree that the Trail Smelter Principle is Recognized as 
Customary International Law.  

 
Works of publicists and legal scholars are a third source that courts look to in 

determining customary international law. Koibel I, 621 F.3d at 142. However, these works are 

relied on for their evidence of what the law is, not what the law ought to be. Id. In this case 
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several works deem the Trail Smelter Principle to be part of customary international law. See 

Mank, supra, at 1149-50 (“[T]he Trail Smelter decision’s principle that States are liable for their 

transboundary pollution is now recognized as customary international law.”), Michael Both, 

International Law Protecting the Environment During Armed Conflict: Gaps and Opportunities, 

92 Int’L Rev. Red Cross 569, 586 (2010) (“States appear, at a minimum, to be abide by the Trail 

Smelter principle.”), Thomas Merrill, Article: Golden Rules for Transboundary Pollution, 46 

Duke L.J. 931, (1997) (“[T]he Trail Smelter arbitration has assumed immense importance in the 

development of the customary international law on transboundary pollution.”). Although there is 

some debate about the Trail Smelter Principle, the debate is mostly focused on its 

authoritativeness, and whether the Trail Smelter Principle mandates strict liability, not the 

proposition that States have a duty not to pollute other territories. Merrill, supra, at 950-51. The 

work of publicists supports the Trail Smelter Principle as a facet of customary international law.  

The Trail Smelter Principle is specific, universal and obligatory. International tribunals, 

treaties, and the work of publicists all support this conclusion. The Trail Smelter Principle is 

specific because it was defined in the Trail Smelter Arbitration. It is universal because the works 

of publicists and the ICJ recognize the Trail Smelter Principle as a recognized principle of 

international law. Finally, the Trail Smelter Principle is obligatory because it has been cited to 

support the holding of several ICJ cases.  

 
III. THE TRAIL SMELTER PRINCIPLE IMPOSES OBLIGATIONS 

ENFORCEABLE AGAINST NON-GOVERNMENTAL ACTORS. 
 

 The Trail Smelter Principle imposes obligations enforceable against non-governmental 

actors when: 1) private actors are acting under color of law or 2) the nature of the wrong falls 

into a specific category of private right action. Sosa, 542 U.S. at 723. Courts must interpret 
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international law as it has evolved and exists among the nations of the world today. Id. at 725. 

The evolving norms of international law are enforceable under the ATS only if they command 

the general assent of civilized nations. Filartiga v. Pena-Irala, 630 F.2d 876, 881 (2d Cir. 1980). 

Private individuals can be liable under the ATS for the crimes of piracy, slave trading, genocide, 

war crimes, or crimes that are the enemy of mankind. Kadic v. Karadzic, 70 F.3d 232, 240 (2d 

Cir. 1995). The ATS and does not differentiate between private individuals and corporations. 

Sosa, 542 U.S. at 732 n.20. 

A. Hexonglobal Was Acting Under The Color Of Law Of The U.S. Government And 
Should Be Held As A Government Actor. 

 
 HexonGlobal is a state actor under the nexus test and the joint action tests for color of 

law. There are four different tests to determine if a private party should be considered a state 

actor: 1) public function test, 2) symbiotic test, 3) nexus test, and 4) joint action test. Jackson v. 

Metro. Edison Co., 419 U.S. 345, 353 (1974); Burton v. Wilmington Parking Auth., 365 U.S. 

715, 725 (1961); Harold S. Lewis, Jr. & Elizabeth 1. Norman, Civil Rights Law And Practice 78 

(2d ed. 2004); Kadic, 70 F.3d at 245. Only one of the four tests needs to be met to treat a private 

party as a state actor for purposes of an ATS suit. Beanal v. Freeport, 969 F. Supp. 366 (E.D. La. 

1997). 

 The nexus test “requires evidence that the state had coerced or significantly encouraged 

the private party to engage in the relevant conduct.” Harold S. Lewis, Jr. & Elizabeth 1. Norman, 

Civil Rights Law And Practice, 78 (2d ed. 2004). Here, the U.S. significantly encouraged 

HexonGlobal to continue contributing to green house gas emissions by “creating tax subsidies 

for fossil fuel production, leasing of public lands and seas under its jurisdiction for coal, oil, and 

gas production, creation of the interstate highway system, the development of fossil fuel power 
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plants by public agencies like Tennessee Valley Authority.” R. at 6. These only begin to 

illuminate the massive and impactful ways that the U.S. encouraged HexonGlobal’s conduct. 

 Hexonglobal and the U.S. have met the joint action test. The joint action test applies 

when a “private individual acts together with state officials or with significant state aid.” Kadic, 

70 F.3d at 245. Here, the same subsidies mentioned above show that there was significant state 

aid. R. at 5.  

B.  The Nature Of Hexonglobal’s Wrong Should Be Considered An Extension Of 
 Genocide. 
 
 Private individuals can be liable under ATS for the crimes of piracy, slave trading 

genocide, and war crimes. Kadic, 70 F.3d at 240. Genocide includes the “killing members of the 

group” or “causing [of] serious bodily injury or mental harm to members of the group” with an 

intent to destroy, in whole or in part, a national group. Id. at 424. HexonGlobal’s pollution has 

caused mental harm and killed members of plaintiffs group. HexonGlobal’s actions have 

drastically contributed to sea level rise, and for the low-lying islands of New Union Islands, with 

a maximum height above sea level of less than three meters, that contribution can be the 

difference between life and death. R. at 4. Apa Mana and Noah Flood have suffered continuous 

seawater damage to their homes during storms, and incurred the expenses to repair past damage 

and prepare for future damage. Id. at 5. They have both experienced seawater intrusion to their 

drinking water wells rendering it useless. Id. Increasing temperatures contribute to disease on the 

island, and climate change induced ocean acidification is harming the availability of seafood, 

which is the primary food source. Id. Not only will the plaintiff’s likely suffer famine, 

dehydration, illness, death, loss of home, and forced relocation but the entire nation of islands 

will disappear. Id. While this is certainly not the typical manifestation of genocide, the actions 

taken by HexonGlobal have resulted in harm and will ultimately result in the entire ruin of a 
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nation. The actions of HexonGlobal should be considered genocide, and they should be held 

responsible. 

C. The Harm Caused By Hexonglobal Should Be Considered An Enemy Of Mankind, 
And Hexonglobal Should Be Held Accountable. 

 
 Severe environmental pollution is an enemy of mankind and a new category of private 

right action claims should be established. Illustrative of this point is the difference between 

Unocal and Beanal - cases decided only three weeks apart. Doe v. Unocal Corp., 963 F. Supp. 

880 (C.D. Cal. 1997); Beanal v. Freeport, 969 F. Supp. 366 (E.D. La. 1997). The difference 

between these two cases was that the Unocal plaintiffs alleged human rights violations whereas 

the Beanal plaintiffs alleged human rights violations as a result of their environmental claim. Id. 

The inclusion of the environmental claim, even with similar human rights harms involved, 

resulted in different holdings from the respective courts. This suggests that victims of human 

rights and environmental violations have to forego environmental claims because they are more 

likely to be successful without them; however, the reason that human rights violations are so 

intimately connected with environmental claims is precisely because the harm results in similar 

consequences. HexonGlobal’s actions have led and will continue to lead to the ultimate 

distinguishing of the entire New Union Islands. Environmental harms are the enemy of man-kind 

similar to those of genocide and war crimes, and they should be considered severe enough to 

warrant liability under the ATS.  
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IV. THE CLEAN AIR ACT DOES NOT DISPLACE THE TRAIL SMELTER 
PRINCIPLE. 

 
A. Because The Trail Smelter Principle Is Customary International Law It Is Adopted 

Into Federal Common Law Until Congress Directly Speaks To The Issue Through A 
Statute, The Clean Air Act (CAA) Does Not Speak Directly To The Issue And Does 
Not Displace The Federal Common Law For Environmental Claims. 

 
 Even after Erie v. Tompkins recognized that there was no federal general common law, a 

new federal common law remains for subjects of national concern. American Elec. Power Co., 

Inc. v. Connecticut, 564 U.S. 410, 421 (2011). The subjects of federal common law include air 

and water “in their ambient or interstate aspects,” like the air quality concerns at issue in this 

case. Illinois v. Milwaukee, 406 U.S. 91, 103 (1972). This new federal common law can be 

displaced when Congress addresses a question previously governed by it. Mobile Oil Corp. v. 

Higgenbotham, 436 U.S. 618, 625 (2010). The test for this displacement is whether the statute 

“speaks directly to the question at issue.” Id.   

 The Clean Air Act (CAA) does not speak directly to the issue of Alien Tort Claims. 

Congress passed the CAA in 1970 to regulate emission of pollutants that endanger public health 

and welfare. 42 U.S.C. § 7521 (2018). The CAA regulates only domestic emissions. City of New 

York v. B.P., PLC, No. 18 Civ. 182, 475 (S.D.N.Y. Jul. 19, 2018). In fact, the CAA does not 

speak to the issue of international torts. The CAA provides multiple avenues for enforcement 

none of which discuss international torts. Id. at 473.  

 The case at hand today is distinguishable from American Electric because American 

Electric considered the specific issue of whether a domestic legal common law claim by U.S. 

plaintiffs and defendants is displaced by the CAA and does not consider international legal 

disputes. American Elec. Power Co., Inc. v. Connecticut, 564 U.S. at 415. In American Electric, 

the Court held that the CAA displaced the federal common law because the CAA spoke directly 
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to the issue of limiting emissions of carbon dioxide from domestic power plants. Id. at 424. The 

Court reasoned that if plaintiffs in that case were dissatisfied with the outcome of EPA’s 

rulemaking, they could seek Court of Appeals review and petition for certiorari; however, those 

remedies are only available if the plaintiff is a U.S. citizen or organization. Id. at 427. The fact 

that the remedies used in the reasoning are not available to an alien plaintiff illustrates that the 

CAA was not intended to displace the customary international law of the Trail Smelter Principle.  

 Additionally, the Court in American Electric reasoned that the same relief the plaintiffs 

sought by invoking the common law was already encompassed in the CAA; therefore, there was 

no room for “a parallel track.” Id. at 425.  Here, dissimilar to American Electric, an alien plaintiff 

is suing a domestic corporation. R. at 5, 8. Here, there is no parallel track because the alien 

plaintiff cannot sue under the CAA leaving plaintiff with only international principles.  

 Moreover, American Electric reasoned that the Environmental Protection Agency is 

expertly qualified, and empowered by the CAA, to balance the unique interests of the 

environment and industry regarding the regulation of fossil fuels domestically. American Elec. 

Power Co., Inc., 564 U.S. at 415. The EPA is not an expert in international tort disputes. The 

informed assessment of competing interests is important to consider, but it is certainly not best 

served by a U.S. agency (EPA) empowered by the CAA only to regulate domestic air pollution. 

Therefore, the reliance on agency expertise for applying a balancing test is inappropriate in this 

case.  

 In addition to American Electric, there are two other cases that appear to answer the 

question at issue here, but their holdings do not specifically address the issue in this case; 

therefore, they are not controlling. In City of Oakland and City of New York, U.S. cities brought 

actions in state court against fossil fuel producers seeking damages for the cities’ anticipated 
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harm from combustion of fossil fuels. City of Oakland v. B.P., PLC, No. C17-06011 (N.D. Cal. 

Jun. 25, 2018); City of New York v. B.P., PLC, No. 18 Civ. 182, 475 (S.D.N.Y. Jul. 19, 2018). In 

City of Oakland, the court held that the city’s claims were foreclosed by the need for federal 

courts to defer to legislative and executive branches in international matters. City of Oakland v. 

B.P., PLC, No. C17-06011 (N.D. Cal. Jun. 25, 2018). However, the court reasoned that the 

Supreme Court has cautioned a particular wariness when recognizing a new claim for relief 

under federal common law could affect foreign relations. Id. at 1025.   

 City of Oakland and City of New York are distinguishable because they both involve a 

domestic plaintiff similar to American Electric, which means they were exclusively considering 

the domestic impact of climate change. Additionally, they are distinguishable because the claim 

at hand is not a new claim for relief under the common law. As argued in a prior section, the 

nature of the atrocities of HexonGlobal and the U.S. Government, by causing death, famine, 

disease, and ultimately the inhabitability of an entire island, is a form of genocide, which is 

certainly not a new claim. Additionally, the potential affects on foreign affairs are different in the 

case at hand and that of City of Oakland and City of New York. In City of Oakland, the court 

emphasized the importance of the presumption against extraterritoriality because it protects 

against “unintended clashes between the laws of the U.S. and those of other nations,” however in 

that case there were international defendants and domestic plaintiffs, whereas here, there are 

domestic defendants and international plaintiffs. Id. at 1026. The consideration of erroneously 

interpreting U.S. law and the consequences of incorrectly applying that law against international 

defendants is not at issue in this case. To this point, there is a strong public policy in allowing 

this claim to be brought in this court because the U.S. could set an example globally that those 

that cause harm will be held accountable for that harm, even if they are U.S. companies. This 
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would establish a good faith precedent so that if other companies or nations violated the Trail 

Smelter Principle and harmed the U.S., the U.S. will be able to bring a claim against them as 

well.   

B. The Clean Air Act Does Not Displace The Trail Smelter Principle Because A United 
States Statute Should Be Construed Not To Conflict With International Law Unless 
Congress Clearly Expresses That Intent.  

 
 It is well settled that, when confronted with a clear conflict between a federal statute and 

an earlier treaty or customary international law, U.S. courts are to apply the statute. Murray v. 

The Schooner Charming Betsy, 6 U.S. 64, 118 (1804). However, when there is not a direct 

conflict, a United States statute should be construed not to conflict with international principles. 

Id.; Restatement (Third) Of The Foreign Relations Law Of The United States § 114 (Am. L. Inst. 

1987). In the Restatement, it reads: “Where fairly possible, a United States statute is to be 

construed so as not to conflict with international law or with an international agreement of the 

United States.” Id.  

 In addition, the Charming Betsy Canon of interpretation is on point here. The Charming 

Betsy Canon states “an act of Congress ought never be construed to violate the law of nations if 

any other possible construction remains.” Murray v. The Schooner Charming Betsy, 6 U.S. at 

118. This canon serves an important interpretative role for courts because when congressional 

intent is ambiguous or absent, applying the Charming Betsy Canon is the same as creating a rule 

that the government regulatory scheme cannot violate international law. Curtis A. Bradley, The 

Charming Betsy Canon and Separation of Powers: Rethinking the Interpretive Role of 

International Law, 86 Geo. L.J. 479, 481 (1998). 

 The Charming Betsy Canon has been used in a variety of cases to conform United States 

law to the contours of international law. In Filartiga, the seminal decision endorsing the 
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proposition that customary international law is federal law, the Second Circuit stated the canon is 

the plainest evidence that international law has an existence in the federal courts independent of 

acts of Congress. Filartiga v. Pena-Irala, 630 F.2d at 887 n.20. In Amerada Hess Shipping Co, 

the appeals court invoked the Charming Betsy Canon to determine that since international law 

would deny immunity in the circumstances, the court would construe the statute to grant 

immunity only if Congress clearly expressed such intent. Amerada Hess Shipping Corp. v. 

Argentine Republic, 830 F.2d 421, 428 (2d Cir. 1987) (rev’d on other grounds). This 

determination is not altered by Jesner v. Arab Bank, which held that where an action may have 

significant foreign relations implications, courts should be wary of impinging on the discretion of 

the legislative and executive branches. Jesner, 138 S. Ct. at 1407. 

V. THERE IS A CAUSE OF ACTION FOR THE UNITED STATES 
GOVERNMENT’S VIOLATIONS OF THE FIFTH AMENDMENT AND 
PUBLIC TRUST DOCTRINES. 

The code of Justinian stated certain things are natural law common to all “the air, running 

water, [and] the sea” J. Inst. 2.1.1 (J.B. Moyle trans.). This statement is often cited as the origin 

of the public trust doctrine, which states the government holds the public’s assets in a trust. 

James Olson, All Aboard: Navigating the Course for Universal Adoption of the Public Trust 

Doctrine, 15 Vt. J. Envtl. L. 135, 371 (2014). This doctrine is violated when the government 

does not protect the assets of the trust. Commonwealth v. Alger, 61 Mass. 53, 93 (1851).  

The United States failed to protect the public trust asset to an environment that can 

sustain human life. The United States has historically caused twenty percent of cumulative global 

greenhouse gas emissions to date. Complaint at 6. This has been exacerbated in both speed of 

change and intensity of change by the United States government’s promotion of the production 
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and combustion of fossil fuels. Complaint at 6. This exacerbation of damage evinces not only a 

failure to protect public trust assets but an active contribution to these assets destruction. 

In addition to violating the public trust doctrine the United States has taken, without due 

process, the fundamental right to an environment that can sustain human life. The Supreme Court 

in Obergefell stated the “identification and protection of fundamental rights is an enduring part 

of the judicial duty to interpret the Constitution” and courts must exercise reasoned judgment in 

identifying interests that are so fundamental that the State must accord them its respect. 

Obergefell v. Hodges, 135 S. Ct. 2584, 2598, 192 L. Ed. 2d 609 (2015). An environment capable 

of sustaining human life should be recognized as a fundamental a deprivation of which 

constitutes a deprivation of life, liberty and property. U.S. Const. amend. V. 

The right to an atmosphere that can sustain human life should be recognized as deeply 

rooted in the constitution and fundamental to ordered liberty. The actions of the federal 

government contributed to climate change which contributes to severe and irreversible changes 

to natural ecosystems, significant reduction in water storage in winter snowpack in mountainous 

regions with direct and important economic consequences, and an increase in the spread of 

disease, and possible contributions to the ferocity of hurricanes. Massachusetts v. E.P.A., 549 

U.S. 497, 521–22 (2007). These events cause direct deprivations of property and in some cases 

deprivations of life.  

A. The Governmental Action Here Infringed A Fundamental Right To An 
Atmosphere That Can Sustain Human Life, This Is Deeply Rooted In This 
Nation’s History And Should Be Assessed Using Strict Scrutiny. 

Under the Due Process Clause of the Fifth Amendment, the government cannot infringe 

on a fundamental liberty unless the infringement is narrowly tailored to serve a compelling state 

interest. Reno v. Flores, 507 U.S. 292, 302 (1993). Here, the court should follow the District 
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Court of Oregon, which recently recognized the right to an environment that can sustain life is a 

fundamental liberty. Juliana v. United States, 217 F. Supp. 3d 1224, 1250 (D. Or. 2016). The 

Juliana court recognized that consistent with Roe and Obergefell courts can recognize certain 

fundamental rights. Obergefell v. Hodges, 135 S. Ct. 2584, 2598, (2015);  Roe v. Wade, 410 U.S. 

113 (1973). 

Fundamental rights include rights enumerated in the Constitution and rights and liberties 

which are “deeply rooted in this Nation's history and tradition,” “fundamental to our scheme of 

ordered liberty” or of “such a nature that they are included in the conception of due process of 

law.” McDonald v. City of Chicago, Ill., 561 U.S. 742, 765 (2010). Here, the right asserted is a 

right to a climate that can sustain human life. The defendant’s actions, which cause and 

contribute to climate change. The disappearing islands are depriving the plaintiffs of property 

without due process. Here, the government’s actions make the plaintiff’s property completely 

uninhabitable. R. at 3-4. This imminent destruction causes a loss of value to the plaintiff’s 

property, certain loss in property values in the future, and potential extinguishment of the island 

itself. Id. That a person should not be deprived of their property without due process is deeply 

rooted in this Nation’s history, tradition and fundamental to the scheme of ordered liberty. This 

should be recognized as a deprivation of life and property under the Fifth and Fourteenth 

amendments. U.S. const. amends. V, XIV.  

B. The Public Trust Doctrine Applies To The Federal Government Because The 
People Of The United States Have Given The Federal Government Sovereignty. 

 
The public trust doctrine arises from the common use and of common right of people as 

an incident to their sovereignty and “that every succeeding legislature possesses the same 

jurisdiction and power as its predecessor; that the latter have the same power of repeal and 

modification which the former had of enactment.” Illinois Cent. R. Co. v. State of Illinois, 146 
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U.S. 387, 460, (1892) This means that the public trust doctrine works because the people have 

given their sovereignty and certain assets to the government with the expectation and implicit 

agreement that certain assets will be available for future generations and legislatures.  

While the public trust doctrine is most often used in relation to state rights, the public 

trust doctrine arises from the peoples’ grant of rights to their government, in return the 

government holds assets in the public trust. The logic behind the public trust doctrine holds 

equally true for the federal government as it does the states. Furthermore, the logic that each 

succeeding legislature should have the same power to repeal and modify as the predecessor holds 

equally true for the state and federal government alike. Id. Here, the federal government actions 

are reducing the number of assets available for future legislatures and citizens, and therefore 

depriving them of their public trust assets. 

Federal courts have recognized that the public trust doctrine applies to the federal 

government. The district court of Massachusetts held that while the federal government has no 

trust duties under state law, it does take land subject to a federal public trust. United States v. 

1.58 Acres of Land Situated in Boston, 523 F.Supp. 120, 124 (D. Mass. 1981). The Northern 

District Court of California has similarly held “[b]y condemnation, the United States simply 

acquires the land subject to the public trust as though no party had held an interest in the land 

before. City of Alameda v. Todd Shipyards Corp., 635 F.Supp. 1447, 1450 (N.D. Cal. 1986). 

Most recently, the District of Oregon has held that it can think of no reason why the public trust 

doctrine, which came to this country through the Roman and English roots in civil law system, 

would apply to the states but not to the federal government. Juliana, v. United States, 217 F. 

Supp. 3d at 1259. This court should adopt federal courts’ logic and hold that the constitution and 

public trust doctrine protect the right to an environment that can sustain human life. 
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C. Public Trust Claims Have Not Been Displaced By Any Act Of Congress Because 
They Arise Under The Fifth Amendment To The Constitution, And Therefore 
Cannot Be Displaced By Statutes. 

 
These public trust claims arise under the Fifth and Fourteenth Amendments of the 

Constitution, and therefore cannot be displaced by statutes. Any law displacing the Fifth or 

Fourteenth amendment rights to life, liberty, and property is repugnant to the Constitution and 

therefore it is void. Marbury v. Madison, 5 U.S. 137, 177 (1803). Furthermore, a defining feature 

of the public trust is that the government cannot legislate it away. Illinois Cent. R. Co. v. State of 

Illinois, 146 U.S. 387, 453, (1892). Therefore, public trust claims are not displaced. Because the 

claims arise under the Constitution as substantive due process claims, federal courts have 

jurisdiction over these claims. 28 U.S.C.A. § 1331 (2012).  

D. The Government Was An Active Participant In The Production, Sale, And 
Burning Of Fossil Fuels And Plaintiffs Are Not Barred From Suit Under The 
Deshaney Standard. 

The Deshaney case was a suit against a local department of social services for failure to 

remove a boy from his abusive father until the boy was beaten to the point of permanent injury. 

DeShaney v. Winnebago Cty. Dep't of Soc. Servs., 489 U.S. 189, 191, (1989). The Supreme 

Court in Deshaney held that there was no cause of action under the Due Process Clause for 

failure to protect because the state played no part in the creation of the unsafe condition, and it 

did not do anything to render Deshaney any more vulnerable to the condition.  

Here, Deshaney is inapposite because the government played a part in the creation of the 

unsafe condition and made its population more vulnerable to it. The United States has promoted 

the production and combustion of fossil fuels through tax subsidies for fossil fuel production, 

leasing of public lands and seas under its jurisdiction for coal, oil, and gas production, creation of 

the interstate highway system, and the development of fossil fuel power plants by public 
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agencies such as the Tennessee Valley Authority. R. at 6. Unlike in Deshaney, where the court 

held that the government did not play a role in the creation of the situation or making its 

population more vulnerable, here the government’s actions have increased the rate at which 

greenhouse gasses are burned and encouraged the production and combustion of these gasses. 

This is a direct contribution to the plaintiffs harm and makes the Deshaney standard inapplicable 

here.  

VI. PLAINTIFF’S CLAIMS UNDER THE ALIEN TORT STATUTEAND PUBLIC 
TRUST DOCTRINE PRESENT A JUSTICIABLE MATTER OF STATUTORY 
AND CONSTITUTIONAL INTERPRETATION. 

 
The political question doctrine, as announced in Marbury v. Madison, bars political 

questions and questions committed to other branches from being submitted to the courts. 

Marbury v. Madison, 5 U.S. 137, 170, (1803). Here, the issues to be resolved are 1) 

constitutional takings claims, 2) whether a statute permits a claim against a domestic corporation 

and 3) whether the Trail Smelter Principle is recognized international law. These issues are 

questions of law and only require the court to interpret the law. In 1803, Marbury v. Madison 

held that it is “emphatically the province and duty of the judicial department to say what the law 

is.” Id. at 177. Here, the courts are being asked to say what the law is, a duty they have had for 

over 200 years. This is a duty that is in the sole province of the judiciary and one the judiciary is 

in the best position to decide.  

The questions of law in this case do not meet the Baker factors for a non-justiciable 

political question. Baker v. Carr created the modern formulation for deciding whether a case 

presents a non-justiciable political question. Baker v. Carr, 369 U.S. 186, 199 (1962). In Baker 

the court held that a case must be dismissed as a political question if the question at issue has: a 

constitutional commitment to a political department; a lack of judicially discoverable and 



 

30 
 

manageable standards for resolution; the necessity of an initial policy determination clearly not 

for judicial discretion; the necessity of undertaking independent resolution expressing lack of 

respect to the coordinate branches of government; an unusual need for unquestioning adherence 

to a political decision already made; or potential embarrassment from inconsistent 

pronouncements by various departments on one question. Id. These can vary slightly according 

to the settings in which the questions arise. Id. The Baker court was careful to point out that not 

every issue touching on politics is a political question. Id. at 209.  

Here, the issues touch on politics but do not rise to the level of a political question under 

the Baker standard. In Japan Whaling Association, the Supreme Court stated that federal courts 

cannot shirk “responsibility merely because our decision may have significant political 

overtones.” Japan Whaling Association v. American Cetacean Society, 478 U.S. 221, 230 

(1986). Therefore, the review is not whether a political issue is implicated but whether the Baker 

standards are met, and here they are not.  

The political question exception to the general rule that the judiciary has a responsibility 

to decide cases before it is a narrow one. Zivotofsky ex rel. Zivotofsky v. Clinton, 566 U.S. 189, 

195 (2012). Zivotfsky involved a dispute between the Secretary of State and Congress regarding 

whether a person born in Jerusalem can elect to say he is born in Israel on his passport. Id. Even 

though that was a dispute between the political branches regarding foreign relations, the Court 

held that the issue was justiciable and did not violate the political question doctrine because it 

required the court to interpret a statute. Id.  Zivotofsky illustrates the Baker factors are narrow and 

courts can be trusted to interpret the law as written without wading into political disputes.  

There is no constitutional commitment of the issues presented in this case to a political 

department. The claims here are committed to the judiciary. The Constitutional claim is 
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expressly delegated to the judiciary: “the judicial Power shall extend to all Cases, in Law and 

Equity, arising under this Constitution.” U.S. const. art III §2. The Alien Tort claim is not 

delegated to any political branch; therefore, under the first Baker factor it is reviewable by the 

judiciary. The court here, like the court in Zivotofsky, is required only to decide if the 

interpretation of the statute is correct and say what the law is, this is the province of the judiciary. 

Marbury, 5 U.S. at 177 

Furthermore, this case does not present the issue of a lack of judicially discoverable and 

manageable standards. The Court in Vieth explained that judicial action must be governed by a 

standard or rule. Vieth v. Jubelirer, 541 U.S. 267, 278 (2004). Here, there are standards are 

provided by the Alien Tort Statute and the Constitution for the resolution of this issue. Here, the 

court must look to the text of these documents and prior cases interpreting them to determine 

which party’s interpretation is correct and apply the correct interpretation to the facts; however, 

that task is “a familiar judicial exercise” and not outside the scope of a justiciable question. 

Zivotofsky ex rel. Zivotofsky v. Clinton, 566 U.S. at 196.  

At its core, this case at hand is a public nuisance claim requesting an injunction and 

damages. A factual determination will need to be made by the court in determining what level to 

set standards and the amount of damages, but these factual determinations are common 

requirements in fashioning injunctive relief. eBay Inc. v. MercExchange, L.L.C., 547 U.S. 388, 

391 (2006). Both are actions routinely done by the courts and require the courts to apply familiar 

standards for their resolution.  

This case does not require an initial policy decision because setting a minimum standard 

is a factual determination. Whether to exceed the minimum standard might enter the realm of 

policy, however that is not at issue here. Here, the court is being asked to a minimum standard to 
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prevent the loss of plaintiffs’ homes. After the court determines the minimum standard it need 

only apply that standard to the government, this does not require any policy decisions or even 

weighing of the costs and benefits. The question is what standard will suffice to protect the 

plaintiffs’ island homes from becoming uninhabitable. This method requires no weighing of 

costs or policy determination of any kind.  

Furthermore, an initial policy decision has already been made by the appropriate 

governmental branches, the executive and legislative branches. The United States Environmental 

Protection Agency and National Highway Traffic Safety Administration have already 

implemented policies to set fuel economy standards and greenhouse gas emissions rates for 

passenger cars and light trucks. 75 Fed. Reg. 25.324 (May 7, 2010). Furthermore, the United 

States has acknowledged this policy internationally with the (UNFCCC), which was signed by 

the president and ratified in 1995. United Nations Framework Convention on Climate Change, 

May 9, 1992, 1771 U.N.T.S. 107, 169. Finally, the judiciary has already acknowledged this 

policy decision in Massachusetts v. EPA. Massachusetts v. E.P.A., 549 U.S. 497, 509 (2007) 

(reciting the history of carbon emissions actions by the United States government from the 1978 

national climate program to the signing and unanimous ratification of the UNFCC). These 

actions all demonstrate that the political branches have made the initial policy decision which 

has already been acknowledged by the judiciary 

Additionally, the resolution of this conflict does not require the court to express a lack of 

respect to the coordinate branches of government nor does it need to be independent. The 

legislative and executive branches have acknowledged this problem with the UNFCCC. R. at 6-

7. A court addressing this issue can fashion relief in a way that encourages coordinated 
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resolution from the three branches of government. If a court were to grant relief by setting 

minimum standards, the executive and legislative branches can always go above these standards. 

Here, there is no unusual need for unquestioning adherence to a political decision already 

made. The political decisions which have already been made are consistent with an attempt to 

reduce greenhouse gasses. However, these decisions do not require unquestioning adherence to 

their policies or the rate at which the reductions are achieved and the relief requested would 

adhere to the goals of these political decisions.  Finally, there is no risk of potential 

embarrassment from inconsistent pronouncements by various departments on one question. 

There is no pronouncement from government that would be inconsistent with a reduction in 

GHG because government pronouncements have attempted to reduce GHG emissions the courts 

attempt to do so as well would not be considered politically embarrassing.  

Conclusion 

In conclusion, the Alien Tort Statute imposes liability on domestic corporations, and 

HexonGlobal is liable under this statute. Furthermore, the Trail Smelter Principle is customary 

international law under the Alien Tort Statute, which imposes obligations on non-governmental 

actors. Additionally, the Clean Air Act does not displace the Trail Smelter Principle because 

Congress has not spoken directly to matter at issue.  

Moreover, appellant Noah Flood has a cause of action against the United States for a 

failure to protect the global atmospheric climate system from disruption due to the production, 

sale, and burning of fossil fuel, based on a Fifth Amendment Substantive Due Process Claim. 

Finally, the plaintiff's law of nations claim under the Alien Tort Statute and public trust claim 

present a justiciable question that the court may appropriately decide.  
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