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STATEMENT OF JURISDICTION 

 This is an appeal of the decision made by the United States District Court in the District 

of New Union Island. Upon the District Court issuing its ruling, the appellants timely filed a 

Notice of Appeal. Appellee, HexonGlobal, operates a refinery in New Union Island and has 

consented to general personal jurisdiction in all courts in the U.S. Territory of New Union Island. 

Appellant, Apa Mana, is an alien suing a domestic corporation under the Alien Torts Statute 

(“ATS”), 28 U.S.C. § 1350. Appellant, Noah Flood, is a U.S. citizen suing the U.S. government 

pursuant to claims arising under the U.S. Constitution. This Court has jurisdiction over this 

appeal under the federal question doctrine and the ATS. 28 U.S.C. § 1331; 28 U.S.C. § 1350. 

STATEMENT OF THE ISSUES 

I. Whether, the federal district court has the jurisdiction under the federal common law to 

hear claims against a domestic corporation for a violation of the law of nations occurring 

in the territory of the U.S..   

 

II. Whether the longstanding Trail Smelter Principle, which has been affirmed through 

multiple international conventions, recognized as enforceable by federal and international 

courts, and written about extensively by legal scholars, is a recognized and enforceable 

customary international law under the Alien Tort Statutes law of nations requirement.  

 

III. Whether the Trail Smelter Principle imposes enforceable obligations against a non-

governmental actor when the government has refused to assume liability and the 

Principle operates under the polluter pays principle. 

 

IV. Whether the longstanding authority of the courts to recognize violations of the law of 

nations under the the ATS is is now displaced by the entirely domestic federal law 

governing greenhouse gasses, the Clean Air Act? 

 

V. Whether under the Fifth Amendment and the Public Trust Doctrine Noah Flood is 

prevented from bringing a claim against the government for deliberately failing to protect 

the atmosphere from dangerous pollution, when without a climate capable of sustaining 

human life our ordered system of liberty is sacrificed, and when the atmosphere is a 

resource is a public trust resource. 
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VI. Whether the longstanding power of the courts to recognize causes of action under the 

Alien Tort Statute or the power to interpret constitutional rights is better suited to either 

the legislative or executive branches under the political question doctrine.  

 

STATEMENT OF THE CASE 

 This case and appeal is about holding bad actors responsible for the harms that they 

commit against others despite the complexity of that harm. Appellant Apa Mana brings a claim 

under the Alien Tort Statute against HexonGlobal for a violation under the law of nations which 

recognizes global warming as a threat to human health. Noah brings a claim against the U.S. for 

failing to uphold his Fifth Amendment Due Process rights to life, liberty, and property which 

recognizes that the U.S. holds in trust for its citizens the land, water, and air. The Alien Tort 

Statute (“ATS”) was established specifically to provide citizens of other countries that have been 

harmed by an individual’s conduct in the U.S. with a federal forum to redress their harms so that 

the U.S. government would not be held liable for harms inflicted. There is no sound reason why 

harm by corporations would be excluded from the jurisdiction of the ATS. Because the ATS 

relies on the law of nations it necessarily incorporates the longstanding international Trail 

Smelter Principle that holds a State’s activities within its borders cannot cause harm to another 

State’s environment because such an action treads on State sovereignty, thus, if harm occurs then 

polluters are necessarily held responsible. Additionally, the Due Process Clause of the Fifth 

Amendment of the U.S. Constitution placed in the hands of the U.S. government the trust to 

ensure that our life, liberty, and property is protected, and included in such trust is ensuring that 

resources that are critical to all people, particularly the atmosphere, are kept in public control and 

protected for time immemorial.  

Apa Mana and Noah Flood have been directly harmed by climate change, the result of 

irresponsible use of fossil fuels. Yet, the U.S. and HexonGlobal refuse to take responsibility for 
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their, historically significant and continued, role they have had in damaging Plaintiff’s home 

islands of A’Na Atu, a nation State, and New Union Islands, a U.S. territory, and threaten to 

make both islands uninhabitable in the near future. Despite the long understood dangerous 

effects of the use of fossil fuels, HexonGlobal continues its belligerent production, of which the 

U.S. has not only failed to take any substantive action to mitigate these dangers, but actively 

enabled development of climate-damaging fossil fuels. However, the District Court denied 

Appellants any recourse for the current and prospective wrongs they are suffering as a result of 

actions by HexonGlobal and the U.S. government. This ruling is despite the fact that the 

international community and U.S. courts have come to a consensus the Trail Smelter Principle 

imposes enforceable obligations against polluters and that without a climate system that is 

capable of sustaining human life all fundamental rights and currently recognized-public trust 

properties would be sacrificed.   

A. Statement of the Facts 

Human burning of fossil fuels has substantially increased carbon dioxide concentration in 

the atmosphere leading to life threatening changes in Earth’s climate system. R. at 4. The current 

relatively stable, but increasingly less so, climate system depends on balancing incoming and 

outgoing solar radiation. Id. Greenhouse gases (“GHGs”), such as carbon dioxide and methane 

which are the natural result of fossil fuel combustion, increase the amount of solar radiation 

retained by the earth. Human production and distribution of fossil fuels led to significant 

emissions of GHGs resulting in disrupting the delicate balance of our life-sustaining climatic 

system. Id.  The climatic disruption potential of these fossil fuel emissions have been a well-

known scientific fact since the 19th century. R. at 5. If global greenhouse gas emissions continue 

at their current rate, average global temperature will increase by four degrees Celsius and sea 
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level will likely rise between one-half and one meter by the end of this century leading to 

devastating consequences to all walks of life. R. at 4. 

 The islands that Appellants reside on are low-lying islands in the East Sea with the 

populated areas being less than one-half meter above sea level. R. at 4. Apa Mana is a national of 

the island nation A’NA Atu, while Noah Flood is a U.S. citizen living on the U.S. Territory of 

New Union Island, a U.S. possession. R. at 3. Additionally, Appellant Organization for 

Disappearing Island Nations (“ODIN”), mission to protect the interests of island nations 

threatened by sea level rise is directly impacted by inaction on climate change. R. at 3. 

Appellant’s livelihoods and organizational purpose are at stake because projected sea level rise 

would result in completely destroying the habitability of the Appellant’s home islands. R. at 4.  

HexonGlobal, a U.S. based corporation resulting from a merger of all major U.S. oil 

producers, is responsible for the large part of oil production related fossil fuel emissions in the 

U.S.. R. at 5. HexonGlobal, through the sale of its products in the U.S., is responsible for 32% of 

the U.S. cumulative fossil fuel related GHG emissions which correlates to 6% of global 

emissions. Id. Through its global sales of products refined in the U.S., HexonGlobal is 

responsible for 9% of global cumulative fossil fuel related greenhouse gas emissions. Id. Based 

on the company’s own scientifically conducted research, HexonGlobal (and its corporate 

predecessors) have known that the continued sale of their products would result in substantially 

harmful global climate change and sea level rise since the 1970s and should have been aware 

since the 19th century. Id. Despite the actual knowledge that their product and activity 

jeopardizes the entire planet and poses significant risks to those close to sea level, HexonGlobal 

persists in engaging in fossil fuel sale and production to the detriment of a climate capable of 

sustaining life. Id. 
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Furthermore, the U.S. government is not an innocent observer of climate change, as 

despite its knowledge of and commitment to mitigating climate change, it has played an active 

role in promoting the production and combustion of fossil fuels. R. at 6. While the U.S. has made 

minimal attempts to quell the onslaught of dangerous climate change, these have been futile as 

U.S. GHG emissions have only decreased slightly—largely due to the 2008 economic downturn 

and not U.S. regulatory actions. R. at 6-7. Even worse, the current administration has indicated 

its intent to reverse any attempt to stop climate change. R. at 7. As a result of the emissions of 

greenhouse gases, largely from the production and combustion of fossil fuels produced by 

HexonGlobal with support from the U.S. government, the Earth’s climate system is changing 

dramatically to the point of severe harm to all humans. R. at 4-6. Due to the U.S.’s failure to take 

necessary action, and HexonGlobal’s direct actions, harms that are already occurring to 

Appellants—including seawater intrusion into drinking water wells, increased temperatures that 

lead to greater health risks, damage to property and habitability of communities, and reduced 

productivity and availability of ocean food sources – will increase over the next few decades if 

substantive action is not taken. R. at 5.    

B. Procedural History  

On August 15, 2018, the U.S. District Court for New Union Island issued its Order, Civ. 

66-2018. R. at 11. Appellants, the ODIN, Ms. Apa Mana, and Mr. Noah Flood filed a Notice of 

Appeal following the issuance of the Order. R. at 1. The Appellants take issue with the District 

Court’s holding that the CAA displaces a longstanding customary international law, the Trail 

Smelter Principle, and the District Court’s refusal to recognize a Fifth Amendment Due Process 

right to a climate system capable of sustaining human life. 
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SUMMARY OF THE ARGUMENT 

Domestic corporate liability must exist under the Alien Tort Statute because the text, 

history, and purpose of the ATS suggests that corporations can be sued under the statute; the 

issues of separation-of-powers and foreign-relations that limited application of the ATS in other 

situations such as foreign corporations or entirely extraterritorial conduct are not present because  

HexonGlobal is a domestic corporation, and the conduct of producing and selling fossil-fuel 

products is conduct occurring principally within the U.S.; and even if the ATS required the court 

to inquire whether corporate liability exists within international law most courts have held that 

under international law, corporations can be held liable.  

The Trail Smelter Principle (hereafter the “No-Harm Principle” or “Principle”)1  has been 

followed by States out of a sense of legal obligation for more than a half century, as States have 

repeatedly affirmed their commitment to the Principle’s purpose that one State cannot cause 

environmental harm to another State; therefore, it properly falls under the ATS’ law of nations 

requirement. The Principle’s applicability and legally binding nature has been affirmed and re-

affirmed through multiple international instruments, upheld and enforced in the highest 

international court, the International Court of Justice (“ICJ”), several times since the Trail 

Smelter Arbitration in 1941, and written about as a customary international law extensively legal 

scholars. ICJ decisions are are owed “respectful consideration” by this Court. Breard v. 

Greene, 523 U.S. 371, 375 (1998). Additionally, a wealth of legal scholarship has also reinforced 

the Principle and its imposition of legal obligations. Therefore, consistent with cases that have 

held customary a principle that is less grounded than the No-Harm Principle, this Court should 

                                                 
1 The Trail Smelter Arbitration is famous for its “proclamation of the ‘no-harm principle.” See 

Transboundary Harm in International Law: Lessons from the Trail Smelter Arbitration, 

Cambridge University Press, 183, 2006. 
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hold the Principle is a customary international law that fulfills the ATS’ “law of nations” 

requirement. 

The No-Harm Principle is a customary international law that imposes enforceable 

obligations against non-governmental actors because it is a fundamental rule of environmental 

law, and tort law in general, that the person or company who creates the harmful activity is the 

one held responsible. Moreover, it has been implied that where the government refuses to take 

responsibility for the harm committed by a polluter, as is the case here, the polluter is responsible 

under the fundamental rule that the polluter-pays for its damage. Further, the polluter-pays 

principle has been consistently embedded with the No-Harm Principle because the one who is 

most in charge of the harmful activity rightfully is the one who bears responsibility for the 

harmful actions. This concept is a core rule of law in general and is inherent in our understanding 

of fairness and justice. Therefore, consistent with the No-Harm Principle the framework and our 

fundamental understanding of justice, this Court must hold that the No-Harm Principle imposes 

enforceable obligations against HexonGlobal for its harmful activities.  

The Clean Air Act cannot displace a law of nations claim because the ATS itself is an 

indication of congressional approval and Mana’s claim implicates questions not directly spoken 

to by the Clean Air Act. Claims under the ATS are different than other federal common law 

claims because the ATS signals to the courts a congressional intention to recognize causes of 

action. Furthermore, common law under the ATS is outside the scope of domestic common law 

displacement because the purpose of recognizing claims under the ATS is to avoid international 

conflicts. Lastly, even though Mana’s claim is brought against HexonGlobal’s domestic conduct, 

that conduct is responsible for emissions outside the U.S., an issue not directly spoken to by the 

Clean Air Act. 
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A right to a climate that is capable of sustaining human life is a fundamental right under 

the Fifth Amendment and, regardless, is a property that is vital to all human beings; therefore, a 

cause of action under the Fifth Amendment because it is a fundamental right and a property held 

in trust under the Public Trust Doctrine (“PTD”). Without a climate that is capable of sustaining 

human life, the system of liberty in the U.S., a foundational principle of the U.S., would result in 

being sacrificed because without life, there are no liberties. The Framers of the Constitution 

intended for new fundamental rights to be established as we learned the meaning of liberty, and 

the right to is climate capable of sustaining human life is a fundamental right that is foundational 

to the meaning of liberty, let alone civilization. Moreover, regardless of if the right to a climate 

capable of sustaining human life is established, which it should be, the atmosphere is a public 

trust property because it is a resource that we everyone relies on, is inextricably connected to 

other currently recognized trust properties, and it is already held in the public domain; thus, the 

U.S. government has an affirmative duty to protect it from damage or destruction. Therefore, 

because the climate is teetering on the brink of collapse, which would be devastating for our 

fundamental rights—as well as all of humanity—this Court must rule that a valid cause of action 

exists under the Fifth Amendment and the PTD. 

Lastly, neither Mana nor Flood bring claims outside the jurisdiction of this court. Both 

claims are justiciable under the political question doctrine because the authority to resolve 

constitutional questions and law of nations claims has been delegated to no branch of 

government other than the judiciary. The implications of foreign-relations and separation-of-

powers do not preclude the court from ruling on Appellants’ issues because no part of the 

constitution reserves issue of global climate change to the legislative or executive branch. 

Appellants’ claims are not beyond the courts competence because the law of nations and 
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constitutional interpretation of the Fifth Amendment have long established standards by which 

the court can use to measure and find a reasoned result. And Appellants’ issues are not otherwise 

political questions because decision by this court would not directly conflict with a decision by 

any other court or branch of government. 

STANDARD OF REVIEW 

 The District Court interpreted the 42 U.S.C. § 7401 et seq. to displace Ms. Apa Mana’s 

no-harm principle claim under 28 U.S.C. § 1350, and further interpreted 28 U.S.C. § 1350 to not 

create a cause of action. Additionally, the District Court interpreted the Fifth Amendment of the 

U.S. Constitution to not apply to a Due Process-based public trust right to government protection 

of the climate. Issues of statutory interpretation and constitutional claims are reviewed de novo 

by the appellate court because they are primarily questions of law. Avery v. First ADR Mgt. 

Corp., 568 F.3d 1018, 1021 (9th Cir. 2009); Pullman-Standard v. Swint, 456 U.S. 273, 289–90 n. 

19 (1982). Under a de novo standard of review this court owes no deference to the District 

Court’s conclusions. See Id.  

ARGUMENT 

 

I.  UNDER THE ALIEN TORTS STATUTE, THE U.S. FEDERAL COURT HAS 

THE JURISDICTION TO HEAR A CLAIM AGAINST A DOMESTIC 

CORPORATION FOR CONDUCT OCCURRING WITHIN THE TERRITORY 

OF THE U.S. BECAUSE A DOMESTIC CORPORATION DOES NOT 

IMPLICATE FOREIGN RELATIONS.  

Although the District Court of New Union Island (the “District Court”) did not rule on 

the issue of domestic corporate liability under the Alien Torts Statute (“ATS”), a majority of 

circuits agree that corporations can be liable for violations of the “law of nations” under the 

ATS. Flomo v. Firestone Rubber Co., 643 F.3d 1013, 1021 (7th Cir. 2011) (holding that 

“corporate liability is possible under the Alien Tort Statute”); Doe v. ExxonMobil Corp., 654 

F.3d 11, 57, vacated on other grounds, 527 F. App'x 7 (D.C. Cir. 2011) (unpublished) (holding 
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corporations can be held liable under the ATS); Romero v. Drummond Co. Inc., 552 F.3d 1303, 

1315 (11th Cir. 2008) (finding the ATS does not exclude corporate liability); Sarei v. Rio Tinto, 

PLC, 671 F.3d 736, 760 (9th Cir. 2011), cert. granted, judgment vacated on other grounds, 569 

U.S. 945 (2013); contra In re Arab Bank, PLC Alien Tort Stat. Litig., 808 F.3d 144, 158 (2d Cir. 

2015). The ATS affords the federal court “original jurisdiction of any civil action by an alien for 

a tort only, committed in violation of the law of nations or a treaty of the United States.” 28 

U.S.C. § 1350. At the time of the Judiciary Act of 1789, the modest number of actionable 

offenses under the ATS was limited. Jesner v. Arab Bank, PLC, 138 S. Ct. 1386, 1397 (2018). 

However, in 2004, the Supreme Court decided that courts may recognize new, enforceable 

international norms in ATS lawsuits based on present day law of nations. Sosa v. Alvarez-

Machain, 542 U.S. 692, 732 (2004); Jesner, 138 S. Ct. at 1398. To address separation of powers 

and foreign relations concerns, Sosa created a two step inquiry to determine if a new cause of 

action should be recognized by federal courts: (1) “whether the [international] norm is 

sufficiently definite to support a cause of action” and (2) an inquiry as to the “practical 

consequences of making that cause available to litigants in the federal courts.” 542 U.S. at 732–

33.  

The majority of Circuits that have applied the two-step inquiry to the question of 

corporate liability under the ATS have found that specific norms do create corporate liability. 

Flomo, 643 F.3d at 1021; Romero, 552 F.3d at 1315; Sarei, 671 F.3d at 760; conta In re Arab 

Bank, 808 F.3d at 158. However, the two-step inquiry designed by Sosa in part to avoid 

separation-of-powers issues should not apply to questions of corporate liability because 

recognizing corporate liability is not the same as recognizing a new cause of action under the 

ATS. The two-step inquiry also should not apply to domestic corporate liability because foreign-
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relation issues that limit the scope of common law causes of action under the ATS do not apply 

to a domestic corporation committing a violation of the law of nations in the territory of the U.S.. 

Further, because the ATS was created so that the U.S. government could avoid liability for harms 

committed by its citizens, it necessarily follows that this purpose would result in allowing 

domestic corporations being held responsible for their harms. 

A. The Two-Step Inquiry Designed By Sosa to Avoid Separation-Of-Powers Issues 

Should Not Apply to Corporate Liability Because the Text of The ATS, and 

Therefore Congress Itself, Suggests Recognition of Corporate Liability. 

The face of the ATS creates a presumption that jurisdiction under the ATS is not limited 

to actions against specific types of defendants. The ATS declares jurisdiction in “any civil 

action” creating a presumption that jurisdiction applies to all civil actions. The statute then limits 

the broad application of jurisdiction to a specific type of action – a tort “committed in violation 

of the law of nations” – and to a specific type of plaintiff – an “alien.” The ATS does not on its 

face limit jurisdiction to a class of defendants. Argentine Republic v. Amerada Hess Shipping 

Corp., 488 U.S. 428, 438 (1989); Jesner, 138 S. Ct. at 1426 (Sotomayor, dissenting); see also 

Romero, 552 F.3d at 1315 (Stating that the ATS does not provide an “express exception for 

corporations.”). This silence as to the class of defendants who can be sued under the ATS is 

particularly persuasive because Congress did limit other jurisdictional statutes by classes of 

defendants in the same section of the Judiciary Act of 1789, the Act that first established the 

ATS, as the original ATS. § 9, 1 Stat. 76–77 (granting jurisdiction to “all suits against consuls or 

vice-consuls.”); Jesner, 138 S. Ct. at 1426 (Sotomayor, dissenting). Because Congress could 

have limited the range of possible defendants and did in the same act for other grants of 

jurisdiction, it should be presumed that this silence was intentional and that the ATS was not 

designed to be limited to specific classes of defendants. See Russello v. United States, 464 U.S. 

16, 23 (1983) (concluding Congressional silence is an intentional and purposeful act).  
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The declaration in the ATS that federal courts have jurisdiction to hear “civil action[s]” 

for “tort[s]” goes beyond this broad presumption by suggesting that jurisdiction of the ATS 

specifically applies to corporations. 28 U.S.C. § 1350. When Congress uses a term of art like 

tort, it implies that the statute incorporates “the cluster of ideas that were attached to each 

borrowed word in the body of learning from which it was taken. . . .” Morissette v. United States, 

342 U.S. 246, 263 (1952); Jesner, 138 S. Ct. at 1426 (Sotomayor, dissenting). By the enactment 

of the Judiciary Act of 1789, corporate liability had already been a well-established principle of 

tort law in the U.S. Doe, 654 F.3d at 48; See also Chestnut Hill & Spring House Turnpike Co. v. 

Rutter, 4 Serg. & Rawle 6, 17 (Pa.1818) (“[F]rom the earliest times to the present, corporations 

have been held liable for torts”). An interpretation that ignored this incorporation of tort law into 

the ATS would also render the word “tort” superfluous, flying in the face of basic statutory 

interpretation. See Inhabitants of Montclair Twp. v. Ramsdell, 107 U.S. 147, 152 (1883) (“It is 

the duty of the court to give effect . . . to every clause and word of a statute, avoiding . . . 

construction which implies that the legislature was ignorant of the meaning of the language it 

employed.”). Therefore, the concern that the “decision to create a private right of action is one 

better left to legislative judgment,” Sosa, 542 U.S. at 727, is unwarranted because Congress has 

already implied that the ATS contains corporate liability through its use of the word “tort” in the 

statute.  

B. Further, Sosa Should Not Apply to Domestic Corporate Liability Because A 

Domestic Corporation Committing Violations of the Law of Nations In the U.S. 

Territory Does Not Implicate Foreign-Relation Issues Overseen by the 

Legislative And Executive Branches.  

An action against a domestic corporation for conduct occurring within the U.S. does not 

implicate foreign-relations issues because a domestic corporation is organized under the laws and 

sovereignty of the U.S. not a foreign nation. The Supreme Court has only limited the application 
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of the ATS in situations where another country’s sovereignty would be impacted by the U.S. 

applying its laws within the other country’s borders. See Jesner, 138 S. Ct. at 1407, 1411 

(“[F]oreign corporations may not be defendants in suits brought under the ATS”); See also 

Kiobel v. Royal Dutch Petroleum Co., 569 U.S. 108, 124 (2013) (“[R]elief for violations of the 

law of nations occurring outside the U.S. is barred.”). Furthermore, the Supreme Court has twice 

declined to hold that the ATS excludes domestic corporations from liability. Kiobel, 569 U.S. at 

116 (affirming on the grounds of extraterritoriality and declining to affirm the lower court’s 

holding that corporations are not liable under ATS); Jesner, 138 S. Ct. 1386 (2018) (affirmed on 

the narrow grounds of foreign corporate liability rather than general corporate liability). This is 

because while foreign corporate liability and conduct occurring in the sovereign of another 

country does implicate foreign relations issues, domestic corporate liability for conduct occurring 

in the U.S. but harming another country does not.  

In Kiobel, the Court described piracy (a violation of the law of nations) as a type of action 

that while occurring outside the jurisdiction of the U.S., did not involve foreign-relations 

implications because piracy did not involve the U.S. imposing its rules on another sovereign. 569 

U.S. at 121 (“Applying U.S. law to pirates, however, does not typically impose the sovereign 

will of the U.S. onto conduct occurring within the territorial jurisdiction of another sovereign, 

and therefore carries less direct foreign policy consequences.”). Much like the explanation in 

Kiobel of piracy, imposing liability against HexonGlobal would not clash with the rights of 

another sovereign because HexonGlobal is a domestic corporation primarily operating within the 

borders of the U.S. who’s activity the foreign sovereign, A’Na Atu, has no control over. R. at 5. 

This is consistent with Jesner because holding a foreign corporation liable for activities in 

another country impacts the sovereignty of another nation; therefore, impinging the Legislative 
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and Executive Branches management of foreign affairs. Jesner, 138 S. Ct. 1386, 1406-07. Unlike 

Jesner, HexonGlobal is a domestic corporation, and holding it liable for violations of the law of 

nations would pose zero risk of impinging another sovereign’s rights.  

Not only does domestic corporate liability not implicate foreign relations issues, it also 

seeks to resolve them, further fulfilling the purpose of the ATS.  When first enacted, the ATS’ 

“principal objective . . . was to avoid foreign entanglements by ensuring the availability of a 

federal forum where the failure to provide one might cause another nation to hold the United 

States responsible for an injury to a foreign citizen.” Jesner, 138 S. Ct. at 1397. Here, like the 

original purpose of the ATS, holding HexonGlobal liable for its violations of the law of nations 

would serve to reduce foreign entanglements by giving inhabitants of Island Nations a right of 

action rather than impinge their sovereignty. 

II.  UNDER THE ATS’ LAW OF NATIONS REQUIREMENT, THE TRAIL 

SMELTER PRINCIPLE IS A RECOGNIZED AND ENFORCEABLE 

CUSTOMARY INTERNATIONAL LAW BECAUSE NATION STATES ARE 

LEGALLY OBLIGATED TO COMPLY WITH THE PRINCIPLE. 

 

Subsequent to the Trail Smelter Arbitration, which held Canada responsible for 

environmental harms to the U.S. for activities occurring under its jurisdiction, the international 

community made several steps to embed what has become known as the No-Harm Principle as a 

customary international law. Trail Smelter Arbitration, 3 U.N.R.I.A.A. 1965 (1941). 

Understanding whether a principle is a customary international law, involves “consulting the 

works of jurists, writing professedly on public law; or by the general usage and practice of 

nations; or by judicial decisions recognizing and enforcing that law.” United States v. Smith, 18 

U.S. 153, 160–61 (1820); see also U.S. v. Bellaizac-Hurtado, 700 F.3d 1245, 1260 (11th Cir. 

2012) (citing Smith); see Charter of the U.N. and Stat. of the Intl. Ct. of J., 59 Stat 1031 (U.S. 

Treaty Oct. 24, 1945). Further, as the U.S. Supreme Court has held an international principle 
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ripens into a cause of action under the “law of nations” in the ATS when there is a “the general 

assent of civilized nations” over an extended period of time and it is “specific, universal, and 

obligatory.” The Paquette Habana, 175 U.S. 677, 694 (1900); Sosa, 542 U.S. at 732. However, 

“unanimity among nations” as to the precise standards of the norm is unnecessary. Forti v. 

Suarez-Mason, 694 F. Supp. 707, 709 (N.D. Cal. 1988). A review of international conventions 

and treaties, judicial decisions relating to the Principle, and the publications of highly qualified 

jurists demonstrates that the Principle is customary international law.  

A. The Trail Smelter Principle Is Universally Accepted Norm Because All Civilized 

Nations Have Recognized the Norm Through Numerous International Treaties and 

Conventions. 

 

The international community has long supported the Principle’s core objective that activities 

within one country’s control shall not damage the environment of another country. Like the 

international norm that was established as customary in Forti, there is not only a wealth of 

international declarations and resolutions supporting the No-Harm Principle as a customary 

international law, but also many treaties and memorandums. See Id. (holding that where several 

United Nations General Assembly declarations and resolutions were cited and declarations from 

legal scholars were submitted, existence of an international norm is established); See also Kane 

v. Winn, 319 F. Supp. 2d 162, 197 (D. Mass. 2004) (same). The international community and the 

U.S. have long recognized the obligation to protect against transboundary environmental harm in 

treaties, conventions, and memorandums ad nauseum.  

Beginning with the 1972 Stockholm Declaration on the Human Environment 

(“Stockholm Declaration”) the international community cemented the No-Harm Principle as 

Principle 21 declaring that: “Each Party shall ensure that activities within its jurisdiction or 

control do not cause damage to the environment of other States or of areas beyond the limits of 
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its national jurisdiction.” U.N. Conference on the Human Environment, Stockholm, June 5-16, 

1972, Declaration of the United Nations Conference on the Human Environment, 5, U.N. Doc 

A/CONF.48/14/Rev. 1 (June 16, 1972); See also U.N. Conference on the Human Environment, 

Stockholm, June 5-16, 1972, Report of the United Nations Conference on the Human 

Environment, 63, 66 (U.S. specifically affirming the Principle as an obligation). The General 

Assembly of the United Nations endorsed and reaffirmed this principle in the 1992 Rio 

Declaration which has been signed and ratified by the United States through the Senate. Rio 

Declaration on Environment and Development, 31 I.L.M. 874, 879, 31 I.L.M. 874 (1992), 876; 

see R. at 6.  

While the above treaties provide sufficient material, the United States has further 

cemented the Principle as customary international law in additional international agreements it 

has signed and ratified. See U.N. Convention on Long-Range Transboundary Air Pollution, 

T.I.A.S. No. 10541 (U.S. Treaty June 23, 1982) (unambiguously stating that the Principle is a 

“common conviction that States have, in accordance with the Charter of the United Nations and 

the principles of international law.” emphasis added); See Long-Range Transboundary Air 

Pollution Protocol Between the United States of America And Other Governments, U.S. State 

Dept., 2, https://www.state.gov/documents/organization/125299.pdf (U.S. ratification of the 

treaty and the Principle); see also Memo. of Intent Signed at Washington August 5, 1980, 

T.I.A.S. No. 9856 (U.S. Treaty Aug. 5, 1980) (Agreeing to “[s]hare also a common 

determination to combat transboundary air pollution in keeping with their existing international 

rights, obligations . . . including . . . the [Stockholm Declaration] . . . and the 1979 ECE 

Convention on Long Range Transboundary Air Pollution” (emphasis added)); see also Paris 

Agreement to the United Nations Framework Convention on Climate Change, 2, U.N. Doc. 
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FCCC/CP/2015/L.9 (Dec. 12, 2015) (an agreement signed and ratified by the U.S. and 184 other 

parties including the No-Harm Principle by setting a 1.5ºC target for allowable increase in global 

average temperatures because any higher would result in severe consequences on all nations).  

B. The Principle Is Specific, Universal, and Obligatory Because U.S. and 

International Courts Have Recognized and Enforced the Principle As 

Customary International Law.  

 

Not only has the international community agreed that the No-Harm Principle is 

customary international law, so have U.S. courts and the ICJ. The Fifth Circuit cited to Principle 

2 of the 1992 Rio Declaration as a valid customary international law that would apply in an ATS 

claim. See Beanal v. Freeport-McMoran, Inc., 197 F.3d 161, 167 (5th Cir. 1999) (indicating that 

where a company’s activities “affect[] environmental conditions in other countries” an 

enforceable obligation exists under Principle 2 of the 1992 Rio Declaration through the ATS). In 

addition to the Fifth Circuit, the ICJ has definitively ruled that the Principle is a customary 

international law stating that it is “now part of the corpus of international law relating to the 

environment” and that it is “legally binding” as a “general obligation of States.” Legality of the 

Threat or Use of Nuclear Weapons, Advisory Opinion, 1996 I.C.J. 226, 241-43; Nuclear Tests 

(Austl. vV. Fr.), 1974 I.C.J. 253 (Dec. 20); Nuclear Tests (N.Z. v. Fr.), 1974 I.C.J. 457 (Dec. 20); 

See also Request for an Examination of the Situation in Accordance with Paragraph 63 of the 

Court’s Judgment of 20 December 1974 in the Nuclear Tests Case (N.Z. v. Fr.), 1995 I.C.J. 288, 

319-63 (Sept. 22).  

 The No-Harm Principle is a clear rule that the ICJ has demonstrated sets standards that 

are “specific, universal, and obligatory.” Sosa, 542 U.S. at 732. However, while standards must 

be specific, “[i]t is not necessary for every aspect of what might comprise a standard . . . be fully 

defined and universally agreed before a given action meriting the label [of customary 
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international law] is clearly proscribed under international law.” Xuncax v. Gramajo, 886 F. 

Supp. 162, 187 (D. Mass. 1995). In addition to confirming that the No-Harm Principle is 

obligatory and universal, the ICJ in its many decisions has established specific rules and 

standards that the Principle imposes. See The Corfu Channel Channel Case, 1949 I.C.J. 4, 22 

(I.C.J. Apr. 9, 1949) (holding that the State must notify and warn another State of the “existence” 

of a known danger and attempt to “prevent the disaster”); See also Lake Lanoux Arbitration, XII 

RIAA 281 (1957) (holding that a State has the duty to give notice and obtain agreement when its 

actions may impair the environmental enjoyment of another State). Further standards required of 

the Principle, include: 1) using “all the means at [their] disposal;” 2) “prescri[ption of] 

appropriate rules and measures” to prevent pollution to the other State; and 3) exerting a “certain 

level of vigilance in their enforcement and the exercise of administrative control applicable to 

public and private operators, such as the monitoring of activities undertaken by such operators, to 

safeguard the rights of the other party.” Case Concerning Pulp Mills on the River Uruguay 

(Argentina v. Uruguay), 2010 I.C.J. 18, 55, 79 (Apr. 20, 2010); see also Certain Activities 

Carried Out by Nicaragua in the Border Area (Costa Rica v. Nicaragua), 2015 I.C.J. 667, 669 

(Dec. 16, 2015); Rst. (Third) of Foreign Relations Law § 601 (1987) (concluding in commentary 

the NEPA principles apply); Responsibilities and Obligations of States with Respect to Activities 

in the Area, Case No. 17, Advisory Opinion, 2011 ITLOS Rep. 10, ¶¶ 110-24 (Feb. 1, 2011) 

(describing at length required standards of the No-Harm Principle).  

 While one federal court has ruled that the Principle does not apply to an ATS claim, the 

court’s reasoning is unpersuasive because the plaintiffs in that case failed to demonstrate the full 

breadth of the No-Harm Principle and the case was prior to the 1992 Rio Declaration. See Amlon 

Metals, Inc. v. FMC Corp., 775 F. Supp. 668, 671 (S.D.N.Y. 1991) (basing its decision only on 
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the Stockholm Declaration and the Rst. (Third) of Foreign Relations Law). Therefore, to not go 

against the grain of Supreme Court and Circuit Court precedent, and directly contradict of nearly 

80 years of international law and multiple decisions from the ICJ, this Court must hold that the 

No-Harm Principle is a customary international law. 

C. Secondarily, Legal Scholars Have Demonstrated That the Principle is 

Customary International Law.  

 

Numerous legal scholars have affirmed that the No-Harm Principle is a customary 

international law, which deserve consideration. E.g. Markus Vordermayer, The Extraterritorial 

Application of Multilateral Environmental Agreements, 59 Harv. Intl. L.J. 59, 83-84 (2018); see 

also Amy A. Fraenkel, The Convention on Long-Range Transboundary Air Pollution: Meeting 

the Challenge of International Cooperation, 30 Harv. Intl. L.J. 447, 453 (1989); Myanna 

Dellinger, Rethinking Force Majeure in Public International Law, 37 Pace L. Rev. 455, 472 

(2017); Transboundary Harm in International Law: Lessons from the Trail Smelter Arbitration, 

Cambridge University Press, 42, 2006. In addition to law review articles, the No-Harm Principle 

is so well established that is has been published in the Restatement (Third) of Foreign Relations 

Law. See Rst. (Third) of Foreign Relations Law § 601(1)-(3) (1987) (giving effect to the No-

Harm Principle and providing substantial commentary detail on the requisites standards of the 

No-Harm Principle).  

III.  THE TRAIL SMELTER PRINCIPLE IMPOSES ENFORCEABLE 

OBLIGATIONS AGAINST NON-GOVERNMENTAL ACTORS WHEN THE 

GOVERNMENT DOES NOT VOLUNTARILY ASSUME LIABILITY AND 

WHEN THEY ARE THE ONE MOST IN COMMAND OR CONTROL OF THE 

HARMFUL ACTIVITY.  

 

 This Court should hold that the No-Harm Principle imposes enforceable obligations 

against non-governmental actors because it is a fundamental rule of environmental law, and tort 

law in general, that the person or company who creates the harmful activity is the one held 
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responsible, which is known as the polluter pays principle. Not only is this concept a 

fundamental rule of environmental and tort law, it is a core tenet of fairness and justice under our 

legal system. Under the No-Harm Principle when the government does not assume liability on 

behalf of the non-governmental actor, the polluter pays principle applies because the one who is 

most in charge of the harmful activity is the one who bears responsibility for the harmful actions. 

Therefore, in line with the framework of the no-harm principle, the fundamentals of our legal 

system, and the purpose of the ATS, this Court should hold that the no-harm principle imposes 

enforceable obligations against non-governmental actors for harm they inflict. 

A. Non-Governmental Liability Arises for Polluters Under the No-Harm Principle 

When the Government Refuses to Voluntarily Assume Liability. 

 

Importantly, in the Trail Smelter Arbitration, Canada chose to voluntarily assume liability 

on behalf of the Canadian corporation that was polluting the environment of the U.S. Conv. 

Between the U.S. of Am. and the Dominion of Canada Relative to the Estab. of A Trib. to Decide 

Questions of Indem. and Future Regime Arising from the Operation of Smelter at Trail, British 

Columbia., 49 Stat 3245 (U.S. Treaty Aug. 7, 1935); see also Transboundary Harm in 

International Law: Lessons from the Trail Smelter Arbitration, Cambridge University Press, 105, 

2006 (concluding Canada voluntarily assumed liability). This is significant because had Canada 

refused to assume liability on behalf of the polluter, the polluter would likely have been held 

liable instead under the polluter pays principle, which is a foundational aspect of the No-Harm 

Principle. Therefore, liability for a polluters harmful activity may only shift to the government 

when the government voluntarily agrees to assume liability. 

Here, the U.S. has indicated that it refuses to assume liability on behalf of HexonGlobal 

for its violations of the no-harm principle. In the Order by this District Court, the U.S. indicated 

that it agrees with Appellants that the no-harm principle imposes enforceable obligations against 
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HexonGlobal. R. at 2. Therefore, because the No-Harm Principle is enforceable against non-

governmental actors when the government refuses to assume liability, this Court should 

reasonably infer that because the U.S. government refuses to assume liability for HexonGlobal, 

the Court must hold that HexonGlobal is responsible for its harmful pollution.   

B. Where the Government Refuses to Assume Liability, the No-Harm Principle 

Imposes Enforceable Obligations Against Non-Governmental Actors That Are in 

Command and Control of the Activity Because It Operates Under the Concept of 

Strict Liability Of the Polluter Pays Principle.  

 

Regardless of the government’s refusal to assume liability, the no-harm principle operates 

under a polluter pays principle. The polluter pays principle operates under the requirement that 

the party responsible for the pollution that causes harm is also responsible for the costs of 

prevention and remediation. The polluter pays principle, which imposes strict liability for 

harmful activities, is a foundational concept of the No-Harm Principle and a fundamental rule of 

environmental law that has been repeatedly adopted by the international community. Hyun S. 

Lee, Post Trusteeship Environmental Accountability: Case of Pcb Contamination on the 

Marshall Islands, 26 Denv. J. Intl. L. & Policy 399, 413-14 (1998); Report of the International 

Law Commission on the Work of its Thirty-ninth Session ¶¶ 183-86, reprinted in [1987] II 

Y.B. INT'L L. COMM'N. 111-13, U.N. Doc. A/CN.4/SER.A 1987. Therefore, because 

HexonGlobal is ultimately the party responsible for the harm inflicted on Appellant, they are a 

responsible party under the polluter-pays principle and must be held liable. 

 The polluter pays principle and its incorporation of strict liability for harmful activity has 

been expressly included in international environmental laws on transboundary harms, as well as 

U.S. laws and by U.S. courts. In the 1992 Rio Declaration, parties agreed to Principle 16 

declaring the polluter pays principle applies to transboundary harm. 1992 Rio Declaration, 31 

I.L.M. 874, 879, 31 I.L.M. at 879. Further, the UN General Assembly concluded that the 
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“measures should include imposition of liability on the operator,” defining “operator” as “any 

person in command or control of the activity at the time the incident causing transboundary 

damage occurs,” and providing that State funds are only to be used when the operator’s financial 

resources are insufficient. 61/36 Resolution adopted by the General Assembly on 4 December 

2006: Allocation of loss in the case of transboundary harm arising out of hazardous activities, 3-

4, 7, http://undocs.org/A/RES/61/36 (emphasis added). In addition to international law 

establishing corporate liability, U.S. courts have consistently held corporations responsible for 

their transboundary pollution. E.g. Michie v. Great Lakes Steel Div., Nat. Steel Corp., 495 F.2d 

213 (6th Cir. 1974); Pakootas v. Teck Cominco Metals, Ltd., 452 F.3d 1066, 1069 (9th Cir. 2006) 

(holding the current Canadian owner of the Trail Smelter in the Trail Smelter Arbitration 

responsible under the polluter pays principle for disposing “of the hazardous substances itself”). 

Therefore, because HexonGlobal is the operator that is in command and control of the activities 

that have led to damaging the climate and harm to the Appellants, it must be held responsible. 

 Furthermore, now that U.S. and international courts have held that corporate personhood 

is a reality, legal responsibility for their harmful actions is a necessary condition of this privilege. 

E.g. Burwell v. Hobby Lobby Stores, Inc., 134 S. Ct. 2751, 2797 (2014); Barcelona Traction, 

Light & Power Co., 1970 I.C.J. 3, 38–39 (Feb. 20). While corporations, like HexonGlobal, 

would like to have it both ways, legal responsibility is “part and parcel of the privilege of 

corporate personhood.” Doe, 654 F.3d at 53–54 (concluding “legal systems throughout the 

world” impose legal responsibility on corporations). In other words, if corporations are people, 

then part of the privilege is that they are responsible for harming others. 
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IV.  THE VIOLATION OF THE TRAIL SMELTER PRINCIPLE UNDER THE LAW 

OF NATIONS WOULD NOT BE DISPLACED BY THE CLEAN AIR ACT 

BECAUSE THE ATS IS A CONGRESSIONAL ACT AND THE CLEAN AIR ACT 

DOES NOT SPEAK DIRECTLY TO ISSUES OF TRANSBOUNDARY HARM. 

The District Court was incorrect to conclude that the Clean Air Act (“CAA”) displaced 

Mana’s claim against HexonGlobal because Mana asserted her claim against HexonGlobal under 

the ATS, implicating a congressionally encouraged cause of action and issues not directly spoken 

to by the CAA. Actions arising under ATS jurisdiction are considered federal common law 

causes of action. Sosa, 542 U.S. at 729. While the Supreme Court has held that the “federal 

common law right to seek abatement of carbon-dioxide emissions from fossil-fuel fired power 

plants” was displaced by the CAA, Mana’s cause of action under the ATS focuses on seeking 

damages from a transboundary harm created by those emissions. Am. Elec. Power Co. v. 

Connecticut, 564 U.S. 410, 424, (2011). Not only is Mana’s claim against HexonGlobal different 

from the issue in Am. Elec. Power Co. and other common law displaced by the CAA because the 

ATS is statutory proof of congressional approval of these claims and the claim implicates 

questions not “directly spoken to” by the CAA, it is also enforcing a customary international law 

that supersedes the CAA in the event of conflict.    

A. The ATS Is an Express Indication of Congress’s Intent Which Affords the Law 

of Nations A Higher Bar to Displacement Than Other Common Law Claims. 

Unlike other federal common law claims, the law of nations is recognized and 

encouraged by congressional statute. Therefore, there is a higher bar to displacement of the law 

of nations than other federal common law claims. The Supreme Court applies the doctrine of 

displacement because “it is primarily the office of Congress, not the federal courts, to prescribe 

national policy in areas of special federal interest.” Am. Elec. Power Co., 564 U.S. at 423–24. 

Thus, a statute may only exclude common law when it “speaks directly to the question at issue.” 

Am. Elec. Power Co., 564 U.S. at 424 (2011). Because the ATS serves as Congressional 
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direction to recognize claims under the law of nations, it therefore acts to create a higher bar to 

displacement by the CAA. See Al Shimari v. CACI Premier Tech., Inc., 324 F. Supp. 3d 668, 702 

(E.D. Va. 2018) (“ATS is itself a congressional enactment that reflects Congress's decision to 

provide a cause of action for victims of violations of the law of nations”). Accordingly, because 

Appellants' ATS claims are grounded in federal statute, they cannot be so easily displaced by 

other federal statutes, which are entitled to no more respect than the ATS.” Id. Sosa also 

indicated that the law of nations tie to international norms also affords claims under the ATS a 

higher bar to displacement. 542 U.S. 692, 729 (“It would take some explaining to say now that 

federal courts must avert their gaze entirely from any international norm intended to protect 

individuals”). 

B. A Violation of the Law of Nations Under the ATS for HexonGlobal’s 

Contribution to Climate Change is Distinct from Other Common Law Claims 

Displaced by the CAA Because It Implicates U.S. Relations with Other Nations.  

Even though a “violation of the law of nations” under the ATS is a cause of action in the 

federal common law and the cause here is based on climate change, the purpose of the cause of 

action extends from the relationship between nations; therefore, it is outside the boundary of 

what the CAA displaces. Sosa held that federal courts can recognize new causes of action under 

the law of nations because the law of nations is a narrow part of the law where federal common 

law had not been displaced. 542 U.S. 692, 729. The primary purpose of recognizing a cause of 

action under the law of nations is to ease tensions between the U.S. and other countries by 

providing a forum for that injury. Jesner, 138 S. Ct. at 1397. While the Supreme Court has 

generally held that the CAA displaced federal common law actions against sources of 

greenhouse gas emissions, it has not held that the CAA displaces the law of nations nor has it 

held the CAA displaces a cause of action against transboundary harm. Federal common law is 

only displaced to the extent that an act authorizes a federal agency to regulate a specific issue. 
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Am. Elec. Power Co., 564 U.S. at 426. In this case, the CAA does not authorize any federal 

agency to address the foreign relations issues present in Mana’s claim. A failure to recognize a 

violation of the law of nations could cause A’Na Atu and other nations affected by global 

warming to hold the U.S. responsible for their injuries.  

Regardless, a treaty, or international customary law, supersedes a federal statute where it 

is later in time if there is a conflict. Cook v. U.S., 288 U.S. 102, 118 (1933). Like the 

international treaty in Cook, the No-Harm Principle, which was most recently directly affirmed 

in the 1992 Rio Declaration, is later in time than the CAA that was first enacted in 1977 and 

amended in 1990. Clean Air Act, AMENDMENTS, PL 101–549, November 15, 1990, 104 Stat 

2399. Therefore, consistent with the Supreme Court’s holding, to the extent the Court determines 

conflict exists, this Court must hold that the No-Harm Principle supersedes the CAA. 

V.  UNDER THE FIFTH AMENDMENT’S SUBSTANTIVE DUE PROCESS 

PROTECTIONS, A CAUSE OF ACTION EXISTS AGAINST THE U.S. 

GOVERNMENT BECAUSE A CLIMATE SYSTEM CAPABLE OF SUSTAINING 

HUMAN LIFE IS A FUNDAMENTAL RIGHT AND THE ATMOSPHERE IS 

PROTECTED UNDER THE PUBLIC TRUST DOCTRINE.   

 

 The District Court was wrong in holding that the Noah Flood does not have a cause of 

action under the Fifth Amendment or the Public Trust Doctrine (“PTD”) because fundamental to 

all constitutional rights, as well as all the management of properties held in trust by the 

government, is a stable and healthy climate system. A right to a climate capable of sustaining 

human life is the basis of our system of liberty in the U.S. because without it liberty and justice 

would necessarily have to be sacrificed. Furthermore, the U.S. government has an affirmative 

duty to protect the atmosphere from damage or destruction under the PTD because U.S. 

government must act to protect the resources held in trust for the people.  
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A. The Right to a Healthy and Stable Climate System Is A Fundamental Due 

Process Right Because A Stable Climate Is Essential to Ordered Liberty. 

 

Supreme Court decisions on the Constitutional protections of liberty support the right to a 

healthy and stable climate system as a fundamental due process right. The Due Process Clause of 

the Fifth Amendment of the U.S. Constitution bars the federal government from depriving a 

person “of life, liberty, or property, without due process of law.” U.S. Const. amend. V. 

Fundamental liberty rights that are not specifically enumerated can be established if they are: 1) 

“deeply rooted in this Nation’s history and tradition;” or 2) “fundamental to our scheme of 

ordered liberty[.]” McDonald v. City of Chicago, Ill., 561 U.S. 742, 767 (2010) ((internal 

citations, quotations, and emphasis omitted); Palko v. State of Connecticut, 302 U.S. 319, 326 

(1937), overruled on other grounds by Benton v. Maryland, 395 U.S. 784 (1969) (concluding a 

unenumerated right is one that without it liberty and justice would have to be sacrificed). As the 

Supreme Court held in Obergefell v. Hodges, new rights are to be established “[w]hen new 

insight reveals discord between the Constitution's central protections and a received legal 

stricture, a claim to liberty must be addressed.” 135 S.Ct. 2584, 2598 (2015). Further, the 

Framer’s intent in writing the Constitution was to allow for “future generations [to] protect . . . 

the right of all persons to enjoy liberty as we learn its meaning. Id. The liberty right to a healthy 

and stable climate system is a fundamental right for current and future generations because 

without a climate system that is capable of sustaining life, the Constitution’s central protections 

of liberty and justice will have to be sacrificed, along with our right to life and property. 

Relying on the principles established by the Supreme Court, the right to a climate system 

that sustains life is a fundamental right that is the foundation of a free and ordered society. 

Accordingly, the Ninth Circuit has recognized that a livable environment is a foundational 

requirement for the enjoyment of all other rights because “[h]uman life, itself a fundamental 
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right, will vanish if we continue our heedless exploitation of this planet's natural resources;” Stop 

H-3 Ass’n v. Dole, 870 F.2d 1419, 1430 (9th Cir. 1989); see also Mont. Env. Info. Ctr. v. Dept. of 

Env. Quality, 1999 MT 248, ¶¶ 59, 63, 296 Mont. 207, 988 P.2d 1236 (holding the right to a 

clean and healthful environment is a fundamental right because without a clean and healthful 

environment the right to pursue life’s basic necessities would be infringed). While the Ninth 

Circuit and the Montana Supreme Court have implied that the right to a climate system that 

sustains life is a fundamental right, the court in Juliana, directly concluded that there is “no 

doubt that the right to a climate system capable of sustaining human life is fundamental to a free 

and ordered society” because “just as marriage is the ‘foundation of the family,’ a stable climate 

is quite literally the foundation ‘of society, without which there would be neither civilization nor 

progress.’” Juliana v. U.S., 217 F. Supp. 3d 1224, 1250 (D. Or. 2016), motion to certify appeal 

denied, 6:15-CV-01517-TC, 2017 WL 2483705 (D. Or. June 8, 2017) (quoting Obergefell v. 

Hodges, 135 S. Ct. 2584, 2589 (2015)). Therefore, because a climate system that sustains life is 

fundamental to all other rights, it properly follows that it is also a fundamental right.  

B. Under the Government-Caused Danger Exception, the U.S. Government Has A 

Duty to Act Because It Has Been Deliberately Indifferent to, and Has Even 

Acted to Perpetuate, the Dangers that Climate Change Poses to Americans. 

 

The Due Process Clause imposes an affirmative obligation to act on the government 

when, as here, government conduct places a person in danger without regard to their safety. The 

Supreme Court has implied an exception to the general rule that there is no affirmative duty to 

act when the violence is from a private actor in stating that “[w]hile the State may have been 

aware of the dangers that [the victim] faced in the free world, it played no part in their creation, 

nor did it do anything to render him any more vulnerable to them.” DeShaney v. Winnebago 

County Dept. of Soc. Serv., 489 U.S. 189, 201 (1989) (emphasis added); see Penilla v. City of 
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Huntington Park, 115 F.3d 707, 710 (9th Cir. 1997) (recognizing the exception and that an 

enforceable duty arises when state action puts an individual at risk).  

Here, by supporting and incentivizing the widescale use of fossil fuels, the U.S. 

government has placed the Appellant “in a worse position than that in which he would have been 

had the State not acted at all.” Pauluk v. Savage, 836 F.3d 1117, 1125 (9th Cir. 2011). Moreover, 

the climate warming properties of carbon dioxide have been understood since the early 

nineteenth century, R. at 5, and the U.S. government has long recognized and known of danger 

of climate change since at least 1965, yet it continued to actively promote fossil fuels despite the 

“unreasonable risks” to the Appellant. Campbell v. Wash. Dep't of Soc. & Health Servs., 671 

F.3d 837, 846 (9th Cir. 2011); see also Juliana, 217 F.Supp.3d at 1251; Envtl. Pollution Panel 

President's Sci. Advisory Comm., Restoring the Quality of Our Environment 1 (1965). Thus, the 

District Court’s conclusion that the U.S. government was unaware of the dangers of climate 

change in supporting production and consumption is dangerously inaccurate. See R. at 11. Thus, 

because of this awareness, the U.S. government has acted with “deliberate indifference” and 

intention to expose the plaintiff to harm because, as in Pauluk, the government knows that the 

harm Noah Flood has “suffered was foreseeable,” yet failed to change. 836 F.3d at 1125.   

C. Regardless, the Public Trust Doctrine Is Implicit in the Fifth Amendment and 

Requires the Protection of the Atmosphere by the U.S. Government. 

 

At a minimum, the U.S. government has violated its fiduciary duty under the PTD to 

protect the climate because the atmosphere is a public trust property, and this failure allows for a 

cause of action against the government.  Our understanding of the PTD originates from the  

Romans who first established that the property under public trust are “[t]he things which are 

naturally everybody’s” including “the air.” Caesar Flavius Justinian, The Institutes of Justinian, 

Book II, Title I, Of the Different Kind of Things (533) (emphasis added). While some properties 
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have long been recognized under U.S. common law, trust properties “do not remain fixed . . . but 

must conform to changing needs and circumstances.” Phillips Petrol. Co. v. Miss., 484 U.S. 469, 

483 (1988). The atmosphere is a public trust property because it is an endangered natural 

resource that belongs to everybody and all people rely on it. Juliana, 217 F. Supp. 3d at 1254. 

Consistent with this common-sense understanding, the Supreme Court in multiple cases 

has confirmed that the atmosphere is a property that falls under the public trust doctrine. First, 

the Supreme Court provided that “air,” which is synonymous with atmosphere, is something that 

“must still unavoidably remain in common” and that “it is the duty of the legislature to enact 

such laws as will best preserve the subject of the trust, and secure its beneficial use in the future 

to the people of the state.” Geer v. State of Conn., 161 U.S. 519, 526, 534 (1896), overruled on 

other grounds by Hughes v. Oklahoma, 441 U.S. 322 (1979) (citation omitted). Following Geer, 

the Supreme Court clarified its understanding of the air as property of the public stating that “the 

air is a public highway” and that “only the public has a just claim” to it. U.S. v. Causby, 328 U.S. 

256, 260-61 (1946); see also Sanders-Reed ex rel. Sanders-Reed v. Martinez, 350 P.3d 1221, 

1225 (N.M. App. 2015) (declaring the atmosphere a public trust property). Holding that the 

public trust doctrine does not apply to the atmosphere would be directly contrary to Supreme 

Court precedent.  

Alternatively, because climate change is impacting sea levels, increasing ocean 

acidification, and decreasing coastal wetlands, the damage to the atmosphere is inextricably 

linked to other well established public trust property such as navigable and tidal waters. The 

PTD’s application to navigable waters and lands beneath tidal waters has been cemented by U.S. 

courts. E.g. Ill. Cent. R.R. v. Ill., 146 U.S. 387, 454 (1892); E.g. Phillips Petrol. Co., 484 U.S. at 

474. Consistent with these holdings, where atmospheric pollution is resulting in negatively 
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impacting “already-recognized public trust resources” a PTD violation exists. Kanuk ex 

rel. Kanuk v. State, Dep't of Nat. Res., 335 P.3d 1088, 1101-03 (Alaska 2014); see also Michael 

C. Blumm & Mary Christina Wood, "No Ordinary Lawsuit": Climate Change, Due Process, and 

the Public Trust Doctrine, 67 Am. U.L. Rev. 1, 46 (2017). Because climate change is impacting 

the oceans through acidification, warming, and loss of coastal wetlands, it is “endangering the 

bounty of our navigable waters” and tidal waters. Foster v. Wash. Dept. of Ecology, No. 14-2-

25205-1 SEA, 2015 WL 7721362, at *4 (Wash.Super.) (concluding “to argue a separation of the 

two, or to argue that [greenhouse gas emissions] do not affect navigable waters is nonsensical”). 

Therefore, regardless of this Court’s ruling on whether the atmosphere is a public trust property 

protectable under the Due Process Clause the inextricable link between the atmosphere and 

navigable waters, a well-established public trust property, requires that the government protect 

the atmosphere. 

Moreover, it is wholly erroneous to argue that there is no federal public trust because the 

PTD is an aspect of sovereignty, and regardless, at a bare minimum, a federal public trust exists 

when the U.S. government is the governing sovereign of a territory. As with basic trust 

principles, the government’s trust duty to ensure that the climate remains capable of sustaining 

life imposes an affirmative “fiduciary duty to ‘protect the trust against damage or destruction.’” 

Juliana, 217 F. Supp. 3d at 1254 (citation omitted); see also Sup. Ct. of Alpine Cnty., 658 P.2d at 

725 (noting that the public trust doctrine “is an affirmation of the duty of the state to protect the 

people's common heritage”); see also Stone v. Miss., 101 U.S. 814, 820 (1879) (holding that “the 

power of governing is a trust committed by the people to the government, no part of which can 

be granted away”). This affirmative duty to protect the public trust is extends to the U.S. 

government because the public trust is a necessary “attribute of sovereignty.” Juliana, 217 
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F.Supp.3d at 1260 (holding a federal public trust exists and disposing of Alex L. ex rel. Loorz v. 

McCarthy, 561 F. App'x 7 (D.C. Cir. 2014) because it was based on a case unrelated to the 

PTD); see also U.S. v. 32.42 Acres of Land, More or Less, Located in San Diego County, Cal., 

683 F.3d 1030, 1033 (9th Cir. 2012) (affirming existence of federal PTD). Here, the federal PTD 

must apply to New Union Islands especially because the federal government is the only 

sovereign in control of the territory. see Puerto Rico v. Sanchez Valle, 136 S. Ct. 1863, 1866 

(2016) (citing Grafton v. U.S., 206 U.S. 333) (holding that U.S. territories are “not [a] 

sovereign[] distinct from the United States.”); R. at 3, 5. A finding that there is no federal PTD 

would strip the U.S. citizens of New Union Islands Territory of their constitutional right to have 

properties in public trust protected. 

VI. APPELLANTS’ CLAIMS ARE JUSTICIABLE QUESTIONS BECAUSE 

NEITHER MANA’S CLAIM UNDER THE ATS NOR NOAH’S CLAIM UNDER 

THE FIFTH AMENDMENT PRESENT A QUESTION THAT REVOLVES 

AROUND POLICY CHOICES OR VALUE DETERMINATIONS BETTER LEFT 

TO CONGRESS OR THE EXECUTIVE BRANCH. 

 

Although the District Court did not rule on the issue of non-justiciable political question 

doctrine, neither Appellant’s claim meets any of the six factors for a non-justiciable political 

question because the judicial branch is adept at answering the issue each Appellant raises. The 

political question doctrine excludes review of controversies surrounding “policy choices and 

value determinations” that are constitutionally committed to Congress or the Executive. Japan 

Whaling Ass'n v. Am. Cetacean Soc., 478 U.S. 221, 230 (1986). The Supreme Court has outlined 

six factors for determining whether the political question doctrine applies including: 

[1] a textually demonstrable constitutional commitment of the issue to a coordinate 

political department; or [2] a lack of judicially discoverable and manageable standards for 

resolving it; or [3] the impossibility of deciding without an initial policy determination of 

a kind clearly for nonjudicial discretion; or [4] the impossibility of a court's undertaking 

independent resolution without expressing lack of the respect due to coordinate branches 

of government; or [5] an unusual need for unquestioning adherence to a political decision 
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already made; or [6] the potentiality of embarrassment from multifarious pronouncements 

by various departments on one question.  

Baker v. Carr, 369 U.S. 186, 217 (1962). An absence of these six factors renders an issue 

justiciable. Baker, 369 U.S. at 217 (1962). None of the six factors require the court to abstain 

from ruling on a law of nations claims under the ATS or a public trust claim under the Fifth 

Amendment. 

A. This Court Has the Authority to Hear Both Appellants’ Claims Because Mana 

and Flood Do Not Ask The Court to Act On Authority Exclusively Reserved to 

Another Branch Of Government.  

The first Baker factor asks if the court lacks the authority to resolve the issue because 

another branch of government was delegated the exclusive authority. Zivotofsky ex rel. 

Zivotofsky v. Clinton, 566 U.S. 189, 203 (2012) (Sotomayor, J., concurring).  The test for the first 

Baker factor is not whether the issue at hand touches foreign relations or the Commerce Clause, 

but whether the claim “would require the Judicial Branch to second-guess decisions committed 

exclusively to another branch of government.” Juliana, 217 F. Supp. 3d at 1238. The fact that 

Congress has exclusive authority under the Commerce Clause does not mean that everything 

Congress could enact is immune from judicial review, as this would lead to absurd results 

granting Congressional actions immunity from judicial review. Id. Likewise, the assumption that 

everything that touches and concerns foreign relations is immune from judicial review is invalid. 

Baker, 369 U.S. at 211 (“it is error to suppose that every case or controversy which touches 

foreign relations lies beyond judicial cognizance.”). Specifically, the Supreme Court recognizes 

that a decision is committed exclusively to another branch of government only when a 

constitutional provision establishes exclusive authority on an issue and judicial resolution of that 

issue would conflict with the constitutional provision. See Nixon v. U.S., 506 U.S. 224, 229 

(1993) (holding nonjusticiable the Senate's impeachment procedures in light of Article I's 
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commitment to the Senate of the “‘sole Power to try all Impeachments'”); Davis v. Passman, 442 

U.S. 228, 235 n.11 (1979) (characterizing the Speech or Debate Clause as a prime example).  

Although Appellants’ claims touch and concern foreign policy and Congressional 

authority, they are entirely unlike other claims that courts have held to be political in nature 

because there is no direct conflict between the constitution and this Court’s resolution of the 

Appellants’ claims. No part of the constitution reserves the right of another branch to interpret 

the law of nations under the federal common law in the case of Mana’s claim or the constitution 

in the case of Flood’s claim. When no part of the constitution speaks directly to the exclusive 

role of one branch, and the determination of the issue is dependent on traditional roles of the 

judicial branch, the Court presumes that the right can be enforced through the courts. Id. (noting 

that if the Speech or Debate Clause did not shield the actors, the “Fifth Amendment rights 

would… require no more than an interpretation of the Constitution. Such a determination falls 

within the traditional role accorded courts to interpret the law” and does not involve a political 

question. Internal quotations omitted).   

B. The Law of Nations and Constitutional Claims Brought by Mana and Flood Are 

Not Beyond the Court’s Competence Because There Are Clear Standards by 

Which to Adjudicate the Dispute and the Claims Do Not Require Yet-Unmade 

Policy Determinations.  

The second and third Baker factors involve issues that call for a court to make a decision 

beyond its competence. Zivotofsky, 566 U.S. at 203 (Sotomayor, J., concurring) (stating that the 

“crux of the inquiry” is not whether the case is too complex, but rather if the court has “the legal 

tools to reach a ruling that is principled, rational, and based upon reasoned distinctions.”) Alperin 

v. Vatican Bank, 410 F.3d 532, 552 (9th Cir. 2005). Here, while the issue of GHGs is 

complicated and difficult to tackle, there are specific legal tools that allow the court to come to a 

rational decision. The judicial standards for creating a cause of action under the federal common 
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law of the law of nations and reviewing the constitutionality of government action under the 

Fifth Amendment are well established tools directly pertinent to a rational decision. The ability 

of the judicial branch to recognize new causes of action under the law of nations has been within 

the purview of the judicial branch nearly since the beginning of this country and continues to be 

within the right of the judicial branch. See Sosa, 542 U.S. at 724, 729 (holding that the court 

could find new causes of action under the ATS). Likewise, the constitutionality of government 

action has long since been within the purview of judicial determination. Powell v. McCormack, 

395 U.S. 486, 548–49 (1969) (concluding that interpreting laws is a traditional role of the court 

and that federal courts are required “on occasion [to]interpret the Constitution in a manner at 

variance with the construction given the document by another branch” and that conflict “cannot 

justify the courts' avoiding their constitutional responsibility”).  

C. Mana’s and Flood’s Claims Do Not Reach Any of the Last Three Baker Factors 

Because the Claims Do Not Seek Adjudication of Issues Lacking Respect of Or 

Incompatible with A Decision Made by Another Branch Of Government. 

The fourth through sixth Baker Factors warn the court to be wary of a decision that 

conflicts with a decision on the same matter in another branch of government. Kadic v. Karadzic, 

70 F.3d 232, 249 (2d Cir. 1995) (“The fourth through sixth Baker factors appear to be relevant 

only if judicial resolution of a question would contradict prior decisions taken by a political 

branch in those limited contexts where such contradiction would seriously interfere with 

important governmental interests.”). Moreover, these factors alone rarely render a case 

nonjusticiable. Zivotofsky, 566 U.S. at 205 (Sotomayor, J., concurring). Here, there has been no 

direct action, let alone action that would be seriously interfered with, by another branch of 

government on the issue of HexonGlobal’s violation of the law of nations or on the Fifth 

Amendment issue. Therefore, the Court should hold these factors are irrelevant and that the 

political question doctrine does not apply. 
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CONCLUSION 

For the above reasons, ODIN, Apa Mana, and Noah Flood urge this Court to reverse the 

District Court’s holding on issues four and five and hold that the No-Harm Principle is a 

customary international law under the ATS’ law of nations, that corporations are liable under 

both the ATS and the No-Harm Principle, that the CAA does not displace the No-Harm 

Principle, that the right to a climate capable of sustaining life is a fundamental right and that the 

atmosphere is protected under the public trust doctrine, and that these claims are justiciable. 

Further, we request that this Court remand these issues for further proceedings on factual issues 

consistent with the above requested holding.  

 

       Respectfully Submitted, 
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       Counsel for the Appellants, 
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