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STATEMENT OF JURISDICTION 

Appellants Ms. Apa Mana ("Ms. Mana"), Mr. Noah Flood ("Mr. Flood"), and the 

Organization of Disappearing Island Nations ("ODIN"), initiated this action against 

Respondents, HexonGlobal Corporation ("HexonGlobal") and the United States of America 

("United States") in the United States District Court for New Union Island. Jurisdiction was 

proper in the district court pursuant to 28 U.S.C. §1331. Upon the district court's dismissal for 

failure to state a claim, under either the ATS or the Fifth Amendment, Appellants timely filed a 

notice of appeal. The Twelfth Circuit has jurisdiction, under 28 U.S.C. § 1291, to consider this 

appeal. 

STATEMENT OF THE ISSUES 

 

1. Should this Court allow a foreigner to impose the Alien Tort Statute against a 

United States company even though the Supreme Court declared that the ATS 

only grants jurisdiction, not a cause of action? 

 

2. Should this Court classify the Trail Smelter Principle as customary international 

law, even though it is not a specific, universal, or obligatory norm, and such a 

decision would be an abuse of judicial discretion? 

 

3. Whether this Court should ignore longstanding interpretations of international law 

and applying the Trail Smelter Principle, which would effectively create 

obligations for non-state actors? 

 

4. Should this Court go against previous Supreme Court precedent and the intent of 

Congress and find that the Clean Air Act does not displace the Trail Smelter 

Principle, even though Clean Air Act occupies the field of greenhouse gas 

emissions? 

 

5. Should this Court expand the Fifth Amendment, despite the Supreme Court's 

reluctance to do so, based on an unprecedented understanding of the Public 

Trust Doctrine, and find that a third party's actions caused the 

Government to violate Mr. Flood's fundamental right to a healthy and stable 

environment? 

 

6. Whether the Appellant’s law of nations claim under ATS and public trust claim 

present nonjusticiable political questions that should circumvent judicial review? 
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STATEMENT OF THE CASE 
 

On August 15, 2018 the United States District Court for New Union Island decided in 

favor of the Respondents, the United States and HexonGlobal. The court held Appellants, ODIN, 

Apa Mana, and Noah Flood failed to state a claim under the ATS and the Fifth Amendment. R. 

11. Despite the court's dismissal, it did recognize "the serious threat that our nation, and 

humanity, face due to anthropogenic climate change." R. 11. 

The district court held that Ms. Mana failed to state a claim under the ATS. R. 9. 

 

Following Supreme Court precedent, the district court concluded that the Clean Air Act ("CAA") 

displaced Ms. Mana's claim based on the Trail Smelter Principle under the ATS. R. 9. For 

reasons of efficiency, the court did not decide whether the Trail Smelter Principle could satisfy 

the elements of an ATS claim. R.9. In addition, the court did not analyze whether plaintiffs’ 

claims were ultimately barred by the political question doctrine. R.9. 

Mr. Flood brought a claim under the Fifth Amendment’s Substantive Due Process 

Clause. R. 10. He argued that the United States deprived him of his fundamental right to a 

healthy and stable climate system. R. 10. Mr. Flood's arguments followed a recent district court 

decision that departed from the traditional understanding of the American Public Trust Doctrine. 

R. 11. The court ultimately rejected this argument. R. 11. The court recognized "the Public Trust 

Doctrine's impressive pedigree," but declined it as a basis to substantially expand the substantive 

due process clause. R. 11. 

Additionally, the court noted that the Supreme Court previously rejected due process 

claims for the government's failure to protect third parties from private actors. R. 10. 

Furthermore, the Court declined to apply the state created danger exception, which holds the 

state liable for dangers it created or exposed an individual to. R. 10. Thus, the court dismissed 
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Mr. Flood's case for failure to state a claim and noted that, "[n]ot every threat to human well- 

being constitutes a violation of Due Process rights." R.11. 

STATEMENT OF FACTS 
 

1. Humanity's Dependence on Fossil Fuels is Increasing Greenhouse Gases and 

Causing Global Harm. 
 

The production and burning of fossil fuels have substantially increased the concentration 

of greenhouse gases in the atmosphere. R.4. Earth's climate depends on greenhouse gases, 

including carbon dioxide and methane, to insulate the earth and maintain a balance between solar 

radiation and the heat radiated into space. R.4. 

Burning fossil fuels for energy, agriculture, and industrial activities have changed the 

earth's climate system. R. 4. These combined activities, if continued, could result in increasing 

temperatures, changing rainfall patterns, and rising sea levels. R.4. Specifically, the earth's 

temperature could increase by four degrees Celsius, and raise global sea levels between half and 

one full meter. R.4. 

2. HexonGlobal is Not the Only Producer or Contributor to the World's Greenhouse 

Gas Emissions. 

 

HexonGlobal is the surviving company resulting from a merger of all of the major oil 

producers in the United States. R.5. HexonGlobal operates refineries throughout the world, but it 

is incorporated in New Jersey with its primary place of business is in Texas. R. 5. HexonGlobal 

operates a refinery on the New Union Islands, a United States possession. R. 5. As a condition of 

operating there, HexonGlobal consented to jurisdiction in all courts within its territory. R. 5. 

HexonGlobal is not the only company comprising the fossil fuel industry. R. 5. 

 

HexonGlobal, and its predecessors, historically produced a mere 6% of the world's cumulative 

fossil fuel related greenhouse gas emissions. R. 5. Other sources are responsible for the 
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remaining 94%. R. 5. Although HexonGlobal has known about the risks of continuing its 

business, it is only responsible for 9% of the world's sales of fossil fuel related emissions. R. 5. 

3. The United States Has and Continues to Decrease its Greenhouse Gas Emissions. 

 

Over the past decade, the United States has reduced its greenhouse gas emissions through 

targeted regulations. R. 5, 6. In 2007, the Supreme Court interpreted the CAA to include 

greenhouse gases as "pollutants." R. 6. In 2009, the Environmental Protection Agency ("EPA") 

affirmed the Supreme Court's interpretation and found that greenhouse gas emissions had the 

potential to endanger public health and welfare. R. 6. In 2010, the EPA and the National 

Highway Transportation Agency ("NHTA") established fuel economy standards and emission 

rates for new vehicles. R. 6-7. Furthermore, in 2012 the EPA and NHTA extended these 

regulations through 2025. R. 7. Also in 2010, the EPA issued a new rule under the CAA, which 

required "major new sources of greenhouse gases to undergo review to establish technology 

based limits on greenhouse gas emissions." R.7. In 2015, the EPA initiated the "Clean Power 

Plan." R.7. This plan regulated new power plants by establishing carbon dioxide emission 

standards, and required states to implement controls on already existing power plants. R. 7. 

That same year, the President of the United States signed the Paris Agreement. R. 7. 

 

There, the United States committed to reducing its future emissions by 26-28% before 2025. R. 

 

7. Although the current president has announced an intention to withdraw from the Paris 

Agreement, it would not be effective until 2020. R. 7. 

Overall, these regulatory initiatives have reduced domestic greenhouse gas emissions. R. 

 

7. In contrast, global emissions continue to increase. R. 7. 
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4. A'Na Atu and the New Union Islands Habitability is Susceptible Due to its Low Sea 

Level Elevation. 

 

A'Na Atu, an island nation, and the New Union Islands, a United States possession, are 

environmentally sensitive ecosystems. R. 4-5. Both, A'Na Atu and the New Union Islands are 

low-lying islands with a maximum height of fewer than three meters above sea level, and a half a 

meter increase in the sea's level would make these islands entirely uninhabitable. R. 4-5. 

Ms. Mana is an alien resident of A'Na Atu, and Mr. Flood is a United States citizen 

resident of New Union Islands. R. 3. Ms. Mana and Mr. Flood reside in communities that are 

only fifty centimeters above sea level. R. 4-5. When the sea level rise Ms. Mana's and Mr. 

Flood's homes are flooded, resulting in seawater damage. R. 5. Additionally, the rising sea level 

has affected their access to fresh drinking water, increased their health risks, and threatened food 

availability. R. 5. 

SUMMARY OF THE ARGUMENT 
 

The Industrial Revolution marked a turning point in history triggering an unprecedented 

growth in the global economy. Largely spurred by the emergence of oil and gas companies, 

widespread fossil fuel extraction and reliable energy production shaped our modern economy. 

HexonGlobal, is the last major United States oil company and continues to provide an imperative 

and indispensable service. Humanity’s conduct, regarding fossil fuel consumption, has disrupted 

the global climate system. Yet, Appellants seek to punish HexonGlobal for meeting humanity’s 

demands. 

First, Ms. Mana alleges that HexonGlobal's production and sales of fossil fuels have 

violated international law, and seeks relief from the United States judiciary. Ms. Mana believes 

she has a claim under the ATS (ATS), but failed to recognize that the ATS does not create a 

cause of action. Ms. Mana alleges that HexonGlobals business activities have caused damage to 
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her home and standard of living on A'Na Atu. However, the presumption against 

extraterritoriality and Supreme Court precedent, prevents the Court from permitting Ms. Mana's 

claims because the conduct she alleges occurred primarily outside of the United States. 

Additionally, Ms. Mana conflates the Trail Smelter Principle as customary international 

law. However, this principle arises from a narrow decision limited to the United States and 

Canada. In light of Supreme Court precedent, the Trail Smelter principle is not a specific, 

universal, or obligatory international norm. Along those lines, if this Court recognizes Ms. 

Mana's ATS claim, it risks igniting international strife. Thus, this Court must refrain from 

recognizing the Trail Smelter Principle because the Legislative and Executive branches are better 

equipped to balance decisions affecting foreign relations. 

Alternatively, if this Court finds that the Trail Smelter Principle is customary 

international law, the historical understanding is that international law obligates only states, not 

private actors. Thus, the Trail Smelter Principle cannot impose obligations enforceable against 

HexonGlobal. 

Even if this Court recognizes Ms. Mana's ATS claim, the CAA displaces the Trail 

Smelter Principle. In the CAA, Congress granted the EPA the authority to regulate greenhouse 

gas emissions. Since then, the EPA's administrative actions have comprehensively occupied the 

field of greenhouse gas emissions. Thus, because of the CAA, Ms. Mana does not have an 

actionable claim under federal law. 

Second, Mr. Flood claims that the United States Federal Government violated his 

substantive due process rights under the Fifth Amendment. Here, he accuses the Government of 

violating his fundamental right to a healthy and stable climate system because it failed to protect 

him from HexonGlobal's business activities. Despite the Supreme Court's reluctance to expand 
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substantive due process, Mr. Flood contends that the constitution grants him an implicit right to 

regulate the actions of private parties. 

Most federal courts have not recognized a right to a healthy and stable climate system, 

nor should this Court take the unprecedented step to recognize one. Mr. Flood followed a recent 

district court decision, and based his alleged fundamental right on the ancient understanding of 

the public trust. However, Mr. Flood's public trust claim reaches beyond the American Public 

Trust Doctrine, which the Supreme Court has only applied to navigable waters and those affected 

by the tide. 

Mr. Flood also attempts to make the Government's inaction a constitutional violation 

through the state created danger exception. The Supreme Court first set out this exception in 

Deshaney, where the Court refused to hold a local government liable for the actions of a private 

party. There, the Court noted that in situations where the state itself created or exposed an 

individual to a danger, the harmed individual could hold the state accountable. Following this 

jurisprudence, the 9th Circuit developed a two element test. The state created danger exception 

applies if: (1) the state created or exposed an individual to a danger, and (2) it did so with 

deliberate indifference. 

The United States' fossil fuels policies did not create or expose Mr. Flood to a danger he 

would not have otherwise faced. HexonGlobal is not the only entity creating greenhouse gas 

emissions. Furthermore, the 6% HexonGlobal produces pales in comparison 94% the rest of the 

world emits. 

Even if this Court finds that the Government's policies created a danger, the government 

has not acted with deliberate indifference. Over the past decade, the United States has reduced its 

greenhouse gas emissions through targeted regulations. Overall, these regulatory initiatives have 



8  

reduced domestic greenhouse gas emissions, all while global emissions continue to increase. 

Thus, this Court should follow the district court's judgment and find that the state created danger 

is not applicable here. 

Finally, this case does not present a nonjusticiable issue under the Political Question 

Doctrine. The Supreme Court crafted six factors to detect the presence of a political question. 

Although satisfying one factor signals the presence of a political question, the government failed 

to meet this low burden. Thus, it is appropriate for this Court to hear Appellants' claims. 

Ultimately, this Court should affirm the District Courts dismissal for failure to state a 

claim. While it is appropriate to recognize the hardships Appellants face, it would be an abuse of 

the judiciary's constitutional authority to punish HexonGlobal for humanity's choices. 

ARGUMENT 
 

I. STANDARD OF REVIEW 

 

This Court reviews de novo a district court's dismissal for failure to state a claim. Kiobel 

 

v. Royal Dutch Petroleum Co., 621 F. 3d 111, 127 (2d Cir. 2010); see also Kelson v. Springfield, 

767 F.2d 651, 653 (9th Cir. 1985) ("A dismissal for failure to state a claim under Fed. R. Civ. P. 

12(b)(6) is a ruling on a question of law and is subject to de novo review.). 

II. MS. MANA CANNOT BRING A CLAIM UNDER THE ATS AGAINST 

HEXONGLOBAL BECAUSE THE ATS ONLY PROVIDES JURISDICTION AND 

DOES NOT RECOGNIZE CONDUCT OCCURRING OUTSIDE OF THE 

UNITED STATES. 

 

A. The ATS Does Not Create an Independent Cause of Action that Ms. Mana 

Can Assert. 

 

The ATS strictly provides jurisdiction for an alien to bring a claim in a United States 

court; it does not provide a cause of action. Jesner v. Arab Bank, PLC, 138 S. Ct 1386, 1397 

(2018); see also Sosa v. Alvarez-Machain, 542 U.S. 692, 713 (2004) (stating that ATS, "clearly 
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does not create a statutory cause of action, and that the contrary suggestion is simply frivolous") 

(internal citations omitted). Furthermore, the Supreme Court has previously rejected arguments 

that Congress intended that the ATS provide causes of action. Sosa, 542 U.S. at 713. In Sosa, the 

court held that the ATS only granted the federal court jurisdiction. Id. at 712. There, the court 

found that the ATS "enabled courts to hear claims in a very limited category within the law of 

nations," but explicitly rejected the idea of recognizing new causes of action. Id. 

Here, Ms. Mana asserts a claim under the ATS against HexonGlobal for its fossil fuel 

production and sales activities. R. 9. However, considering the Supreme Court's precedent, this 

claim must fail. Sosa, 542 U.S. at 712. Thus, this Court should dismiss Ms. Mana's claim. 

B. The Harms Alleged Occurred Outside of the United States and Thus, 

Cannot Be Applied Under the ATS. 

 

Claims under the ATS must occur principally within the United States. See Kiobel v. 

Royal Dutch Petro. Co., 569 U.S. 105, 115 (2003) (determining "whether a claim may reach 

conduct occurring in the territory of a foreign sovereign."). Any application of the ATS to 

conduct occurring outside of the United States must overcome the presumption against 

extraterritorial application. Id. This presumption helps ensure that the judiciary does not 

erroneously adopt an interpretation of United States law that creates foreign policy consequences 

not clearly intended by the political branches. Id. at 116. 

To overcome the extraterritoriality presumption and validate a claim under the ATS, 

Congress must express a clear intent for conduct occurring entirely outside of the United States. 

Id. at 115-16. Here, nothing in the text of the ATS clearly indicates an intended application of 

extraterritoriality. Id. at 118. 

In Kiobel, Nigerian residents, who resided in the United States, filed a complaint against 

corporations that engage in oil exploration and production in Nigeria. 569 U.S. at 113. There, the 
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Court concluded that the rule against extraterritorial application barred the ATS claim because 

all of the relevant conduct occurred outside of the United States. Id. at 124. Despite alleging 

violations of customary international law, the Court explained that the presumption serves to 

protect against "unintended clashes between the United States and other nations." Id. at 115 

(internal citation omitted). 

Here, Ms. Mana filed a claim against HexonGlobal for conduct occurring principally 

outside of the United States. R. 5. Similar to Kiobel, where the plaintiffs fail to prove how the 

conduct occurred within the United States, here, Ms. Mana alleges violations occurring outside 

of the United States. R. 8; 569 U.S. at 113. HexonGlobal is incorporated in the State of New 

Jersey and has its principal place of business in Texas, but Ms. Mana alleges conduct on A'Na 

Atu, an independent island nation. R. 5. Consequently, the presumption against extraterritorial 

application of the ATS applies, and all causes of action arising from extraterritorial conduct are 

barred. Thus, Ms. Mana cannot bring a claim against HexonGlobal based on the alleged conduct. 

C. The Supreme Court’s Holding in Jesner Suggests That the ATS Does Not 

Apply to Any Corporation. 

In Jesner v. Arab Bank, PLC, 138 S. Ct. 1386, 1403 (2018), the Supreme Court returned 

to the issue of corporate liability, concluding that “foreign corporations may not be sued under 

the ATS.” Id. Although some contend that the question of corporate liability under the ATS 

remains unsettled, many infer that Jesner’s holding speaks to this issue, effectively settling the 

question by establishing corporate immunity from ATS claims. Moreover, “absent further action 

from Congress it would be inappropriate for courts to extend ATS liability.” Id. Thus, this court 

should not permit Ms. Mana to bring an ATS claim against HexonGlobal, a domestic 

corporation. 
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III. MS. MANA DOES NOT STATE A VIABLE CLAIM UNDER THE ATS 

BECAUSE SHE DOES NOT ASSERT A VIOLATION OF CUSTOMARY 

INTERNATIONAL LAW. 

 

The Supreme Court has limited the ATS to claims regarding violations of customary 

international law to avoid national relation issues. See generally, Sosa 542 U.S. at 732 (stating 

that courts should not recognize ATS claims for "any international norm with less definite 

content and acceptance among civilized nations," when the ATS was enacted). In Sosa, Court 

announced a two element test to determine whether an individual could bring an alleged 

violation under the ATS. Id. at 732 (citing In re U.S. Estate of Marcos Human Rights Litigation, 

25 F.3d 1467, 1475 (CA9 1994)). First, the alleged conduct must violate customary international 

law, which is comprised of international norms that are so specific, universal, and obligatory that 

all nations must abide by them. Id. Second, if the conduct does violate customary international 

law, the court must then determine whether proceeding under the ATS is a proper exercise of 

judicial discretion. Id. at 732-733. 

A. The Trail Smelter Principle is Not a Specific, Universal, or Obligatory 

International Norm. 
 

First, Ms. Mana does not assert a specific international right. In Sosa, Alvarez, a Mexican 

national, brought a claim under the ATS. 542 U.S. at 679. Alvarez claimed that the Drug 

Enforcement Administration violated international law by abducting him from Mexico and 

arbitrarily detaining him within the United States. Id. at 712. Alvarez asserted a general 

prohibition of "arbitrary detention" was customary international law. Id. He defined arbitrary 

detention as an "officially sanctioned action exceeding positive authorization to detain under the 

domestic law." Id. at 736. 

Even though Alvarez relied on foreign constitutions, jurisprudence from the International 

Court of Justice, and lower federal court decisions, the Supreme Court found that "arbitrary 
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detention" was not sufficiently defined. Id. at 736. The Court stated that Alvarez's general 

prohibition against arbitrary detention was too broad, and if recognized as customary 

international law, would have "breathtaking implications." Id. Thus, the Court held that there 

was no violation of customary international law. Id. at 738. 

In Sosa, the Court distinguished Alvarez's claim from the internationally recognized 

prohibition against piracy, which the Court concluded was sufficiently defined. Id. at 732. Unlike 

the general prohibition against arbitrary detention, piracy is conduct defined as "heinous actions" 

by an individual that renders him or her "an enemy of all mankind." Id.  The Court also 

contrasted Alvarez's claim against the customary prohibition of assaulting international 

ambassadors. Id. at 715. There, the court recognized the justification of such a prohibition to 

avoid inter-state conflict and respect a state's sovereignty. Id. 

Contrary to the specificity of "piracy" and similar to the failed claim in Sosa, here, Ms. 

 

Mana broadly asserts the Trail Smelter Principle as customary international law. R.8; 542 U.S. at 

732. She generally references the 79 page Trail Smelter decisions, which outlined a controversy 

between the United States and Canada that took place early in the 20th Century. R 8; 

Trail Smelter Arbitration (U.S. v. Canada), 3 U.N.R.I.A.A. 1965 (1941) (hereinafter "Trail 

Smelter Arbitration".  There, the tribunal determined that: 

no state has the right to use or permit the use of its territory in such a manner as to cause 

injury by fumes in or to the territory of another or the properties or persons therein, when 

the case is of serious consequence and the injury is established by clear and convincing 

evidence. 

Id. Nowhere in the decision, does the tribunal define "serious consequences," nor does it 

specifically define what activities are prohibited. Id. 
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Additionally, unlike assaulting ambassador's which directly and specifically defines who 

is protected and what conduct is prohibited, here, Ms. Mana does not specifically rely on 

Canada's obligations to further her ATS claim. R. 8; Sosa, 542 U.S. at 715. Rather, her claim 

rests on the overly broad principle stated above. Lastly, just like in Sosa, if this Court recognizes 

Ms. Mana's claim there would be "breathtaking implications." R. 8; 542 U.S. at 715. 

Second, the obligations set out in the Trail Smelter Principle are not universal. The 

decision stated, "this Tribunal is constituted under, and its powers are derived from and limited 

by, the Convention between the United States of America and the Dominion of Canada." 

Trail Smelter Arbitration, at 1938. Furthermore, "[i]n this controversy, the Tribunal did not sit 

and is not sitting to pass upon claims presented by individuals or on behalf of one or more 

individuals by their Government." Id. Here, Ms. Mana attempts to assert the limited decision of 

the tribunal to the entire international community. R. 8. However, given the tribunal's explicit 

limitations of its decision, this Court cannot find that the Trail Smelter Principle is universal. 

Third, the Trail Smelter Principle is not obligatory because the United States or Canada is 

free to amend it at any time. Id. at 1978. The tribunal provided provision to allow the United 

States or Canada to amend its final decision. Id. The tribunal explained that if either government 

wanted to amend any portion of its obligations, it could either request such an amendment from 

the other, or create a commission to consider the request. Id. Here, Ms. Mana fails to prove that 

the Trail Smelter Principle terms are obligatory because the United States or Canada can change 

their obligations. Thus, the Trail Smelter Principle does not satisfy the obligatory requirement to 

be customary international law. 
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B. Even If This Court Finds That The Trail Smelter Principle is Customary 

International Law, Proceeding Under the ATS Would Be an Improper 

Exercise of Judicial Discretion. 

 

The Supreme Court has cautioned courts from proceeding under the ATS that may affect 

foreign affairs. The "implications for foreign relations of the United States of recognizing [ATS 

claims] should make courts wary." See Sosa, 542 U.S. at 727 ("Since many attempts by federal 

courts to craft remedies for the violation of new norms of international law would raise risks of 

adverse foreign policy consequences, they should be undertaken, if at all, with great caution."). 

Rather, the judiciary should defer matters of foreign affairs to the Legislative and Executive 

branches. Id. 

Here, the recognition of the Trail Smelter Principle as customary international and its 

enforcement under the ATS would implicate matters of foreign affairs. R. 4. Human production 

and distribution of fossil fuels for energy, as well as from agricultural and industrial activity has 

have caused changes in the global climate system. R. 4. Over the last ten years, global 

greenhouse gas emissions have increased, while the United States' emissions have decreased. 

HexonGlobal, and its predecessors, have only produced 6% of the world's cumulative fossil-fuel 

related greenhouse gas emissions. R. 5. Whereas, other sources have produced the remaining 

94%. R.5. Considering the vast amount of greenhouse gas emissions from outside the United 

States, and the rising global emissions, the Legislative and Executive branches of government 

are better equipped to regulate greenhouse gas emissions. R.5. 
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IV. EVEN IF THE TRAIL SMELTER PRINCIPLE IS CUSTOMARY 

INTERNATIONAL LAW, IT DOES NOT IMPOSE OBLIGATIONS 

ENFORCEABLE AGAINST HEXONGLOBAL BECAUSE CUSTOMARY 

INTERNATIONAL LAW DOES NOT COVER NON-STATE CONDUCT. 

 

Ms. Mana ignores traditional international norms, and attempts to impose obligations 

enforceable against HexonGlobal under the Trail Smelter Principle. If this Court granted Ms. 

Mana's assertions, the Court would effectively create an unprecedented international obligation 

for non-state actors. See Jesner, 138 S. Ct. at 1402 (noting that the international community has 

not yet taken the step to make corporations liable under customary international law). 

A. Customary International Law Distinguishes Domestic Corporations From 

State Actors. 
 

Generally, courts have deemed domestic corporations as private non-state actors, 

beholden to the state law within which they reside but not directly to international law. (CESCR 

general comment 24 – holding states liable for non-state actors’ conduct). Traditional 

international law refrains from assigning liability to domestic or foreign corporations.
1 

Additionally, the United States has never held that customary international law imposes 

enforceable legal obligations against non-state actors. CITE. Rather, the Court has only ever held 

accountable under customary international law. (See, Lefeber, René, Transboundary 

Environmental Interference and the Origin of State Liability (Kluwer Law International, 1996). 

Despite, recent moves to argue otherwise, the Supreme Court has rejected applying international 

customary law to private non-governmental actors. See Medellin v. Texas, 552 U.S. 491, 504 

(2008) (distinguishing between international obligations and domestic law). Moreover, under the 

Trail Smelter’s "no-harm principle," only states are responsible for preventing and reducing the 

 
 

1 
Ruggie Principles – are "guiding principles" that do not create legal obligations; business 

enterprises hold a special role in states complying with international law obligations. 
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harm affecting other states, not corporations.
2 

Thus, corporations are beholden to the state laws 

that they avail themselves to, and are responsible for "activities" within the state.
3

 

In Kiobel, the Supreme Court held that corporate liability is not a legally recognized 

norm within the scope of customary international law. 569 U.S. at 131. In addition, this Court 

reasoned that Congress did not create the ATS to provide plaintiffs with an independent cause of 

action against non-state actors. Id. The Court further held that "no international tribunal ...has 

ever held a corporation liable for a violation of the law of nations," and Ms. Mana failed to 

present a compelling reason to upend the careful evolution of international law. Id. at 132. 

Here, the Trail Smelter Principle exclusively refers to "State" actors, as opposed to 

private non-state actors. See generally Trail Smelter Arbitration. In addition, the Trail Smelter 

Principle was merely an "aspirational" agreement between the United States and Canada, where 

the tribunal intended to balance "sovereign interests" through an interstate framework. (Trail 

Smelter (U.S. v. Can.), 3 R.I.A.A. 1905 (1941), reprinted in 35 Am. J. Int'l L. 684 (1941); See 

also Brunnée and Toope, Legitimacy and Legality, above n 7, 232). Therefore, private 

corporations remain within the "jurisdiction or control" of states, and are not subject to the 

expansive terms of customary international law. (Principle 21 of the Stockholm Declaration). 

HexonGlobal has supplied jobs and supported communities, which should encourage this Court 
 

 

 

 
 

2 
(The ICJ in the Barcelona Traction case affirmed acts of aggression, genocide, protection from 

slavery and racial discrimination as egre omne. See Barcelona Traction, [1970] ICJ Rep 3, [34]; 
See, Sands and Peel, above n 21, 148. Sands and Peel note that there is an absence of state 
practice in support of such a right in the context of environmental harm to the global commons) 
3 

Despite presidential support, in Medellin v. Texas (Medellin I), the Supreme Court ruled that 

I.C.J. decisions under the Vienna Convention are not binding as domestic law; rather, the I.C.J. 

decisions are an international obligation. 
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to preserve HexonGlobal’s business, just as the Tribunal decided in the Trail Smelter decision. 

R. 10-12. 

B. Corporate Liability is Not an Internationally Recognized Norm. 

 

In Sosa, the Supreme Court assessed "actionable" norms for conduct that fell within the 

category of "crimes against humanity." 542 U.S. at 762. While the Court determined the viability 

of these crimes, without considering who the perpetrator was, the Court narrowly established 

prohibited "acts" so offensive and specific that barring such conduct transcends "international 

norms." Id. at 750. However, the Court emphasized that "Whatever the ultimate criteria for 

accepting a cause of action … federal courts should not recognize private claims under federal 

common law for violations of any international law norm … [without] definite content and 

acceptance among civilized nations." Id. at 732; See e.g., United States v. Smith, 18 U.S. 153, 

163–180 (1820) (illustrating the specificity with which the law of nations defined piracy). 

Here, HexonGlobal's conduct does not fall within the Court's clear category of "crimes 

against humanity." Here, the conduct at issue is fuel production and sales. R.9. Ms. Mana 

attempts to impose liability for alleged harms committed by HexonGlobal's sales, while 

disregarding the undeniable benefits that fuel production has provided. R. 7-8. Unlike torture and 

genocide, HexonGlobal – and all energy companies prior to the recent "merge," – have 

significantly contributed to economic growth and global development. R.2-3. Furthermore, 

HexonGlobal has only contributed a small fraction of global greenhouse gas emissions. R. 9. 

While the conduct in Sosa is clearly defined as a harm that results in gratuitous "suffering for a 

specific purpose," fuel production is a legalized industry that humanity relies on. R. 12; 542 U.S. 

at 713. Therefore, no court has, and this Court should not, classify fuel production as "an 

enemy." R.12 
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V. THE CAA DISPLACES THE TRAIL SMELTER PRINCIPLE BECAUSE IT 

OCCUPIES THE FIELD OF GREENHOUSE GAS EMISSIONS 

REGULATION. 

 

A. The CAA Displaces Federal Common Law Claims Pertaining to Turn 

Domestic Greenhouse Gas Emissions. 
 

The CAA displaces federal common law and the Trail Smelter Principle. Legislation 

displaces federal common law when the Congressional statute speaks directly to the question at 

issue or "whether the field has been occupied." Am. Elec. Power Co. v. Connecticut, 564 U.S. 

410, 424 (2011) (hereinafter "American Electric"); see also Native Village of Kivalina v. Exxon 

Mobil Corp., 696 F. 3d 849, 857 (9th Cir. 2012) (finding that the "CAA already provides a 

means to seek limits on emissions of carbon dioxide from domestic power plants.") (internal 

citations omitted) (hereinafter "Kivalina"). Furthermore, the Supreme Court has specifically held 

that the CAA and the EPA's actions displace any federal common law claims pertaining to 

domestic greenhouse gas emissions and general air pollution. American Electric, 564 U.S. at 

424-25 (emphasis added). 

Moreover, The EPA does not have to exercise its regulatory authority against all types of 

emissions for the CAA to displace the Trail Smelter Principle. American Electric, 564 U.S. at 

412; see also 42 U.S.C. § 7401 ("The purpose of this title [is] to encourage and assist the 

development and operation of ... air pollution and control programs."). The fact that Congress 

delegated to the EPA the plenary power to decide when and how to regulate greenhouse gas 

emissions is sufficient to displace federal common law. Id. Furthermore, the EPA retains the 

authority to regulate greenhouse gas emissions through its power to create new substantive rules 

to regulate emissions. Id. at 425. Thus, the CAA fully and comprehensively occupies the field of 

greenhouse gas emissions regulation, which therefore renders the Trail Smelter Principle 

unnecessary and rightfully displaced. 
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B. The CAA Displaces Ms. Mana's Claims Because Her Allegations Stem 

From Greenhouse Gas Emissions. 

 

In American Electric, eight states, the City of New York, and land trusts filed a public 

nuisance claim under the federal common law. 564 U.S. at 415. The plaintiffs asserted claims 

against various domestic electric power companies that were the largest emitters of carbon 

dioxide in the United States. Id. at 418. There, the Court explained that the CAA displaced 

federal common law regulating domestic greenhouse gas emissions caused by stationary sources 

because the CAA "speaks directly" to the issue. Id. at 424. Various sections of the CAA direct 

the EPA to regulate the different sources of air pollution. Id. Even if the CAA may not yet 

regulate the specific source from which HexonGlobal allegedly emits greenhouse gases, the EPA 

retains the authority to regulate greenhouse gas emissions through its power to create regulatory 

rules. Id. at 425. Moreover, regardless of whether the EPA exercises its authority, Congress’s 

delegation to the EPA to regulate greenhouse gas emissions is what displaces federal common 

law. Id. at 426. 

In, City of New York v. B.P., PLC, the City of New York ("City") filed a lawsuit against 

various multinational oil and gas companies. 325 F. Supp. 3d 466, 467 (S.D.N.Y. 2018). The 

City alleged that the oil and gas companies’ production, distribution, and sale of fossil fuels 

exacerbated global warming. Id. at 469-70. The City argued that because the CAA does not 

regulate the production and sale of fossil fuels its claims were not displaced. Id. at 474. Instead, 

the court reasoned that the relevant issue was the source of the City's injuries. Id. Upon finding 

that emissions were the cause, the court held that the CAA displaced the City's claims. Id. 

Like, the City’s allegations in City of New York, here, Ms. Mana’s claim is based on 

HexonGlobal’s production and sale of fossil fuels. R. 4. Like the court in City of New York, this 

court should consider the source of the harm, which here, is HexonGlobal's domestic emissions. 
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R. 4, 5; 325 F. Supp 3d at 474. Thus, the CAA fully and comprehensively occupies the field of 

greenhouse gas emissions regulation, which therefore renders the Trail Smelter Principle 

unnecessary and rightfully displaced. 

VI. THE FEDERAL GOVERNMENT HAS NOT VIOLATED MR. FLOOD'S 

SUBSTANTIVE DUE PROCESS RIGHTS UNDER THE 5TH AMENDMENT 

BECAUSE IT HAS NEITHER INFRINGED ON A FUNDAMENTAL RIGHT 

NOR CREATED A DANGER. 

 

A. The Supreme Court and a Majority of District Courts Have Not Recognized 

Fundamental Liberty Interests Regarding a Healthy Environment. 
 

The Supreme Court has recognized a short list of fundamental liberty interests and has 

been reluctant to expand the Constitution further. See Cty. of Sacramento v. Lewis, 523 U.S. 

833, 842 (1998). "By extending constitutional protection to an asserted right or liberty interest, 

we, to a great extent, place the matter outside the arena of public debate and legislative action." 

Washington v. Glucksberg, 521 U.S. 702, 720, (1997). The only constitutional rights recognized 

outside of the Bill of Rights are the right to: marry, have children, abortion, use contraception, 

bodily integrity, and marital privacy. Id. 

Of the federal courts to consider whether a right to a healthful environment exists, most 

rejected the opportunity to create a new constitutional obligation. See Ely v. Velde, 451 F.2d 

1130, 1139 (4th Cir. 1971) (finding that the appellants failed to cite any relevant authority to find 

a right to a healthy environment); see also Stop H-3 Ass'n v. Dole, 80 F. 2d 1419, 1430 (9th Cir. 

1989) ("[W]e need not decide here whether the importance of a healthful environment gives rise 

to a right of constitutional magnitude."); see also Pinkey v. Ohio EPA, 375 F. Supp. 305 (N.D. 

Ohio 1974) (finding that there is not "a guarantee of the fundamental right to a healthful 

environment implicitly or explicitly in the Constitution."); see also In re "Agent Orange" Prod. 

Liab. Litig., 475 F. Supp. 928 (E.D.N.Y. 1979) ("Since there is not yet a constitutional right to a 
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healthful environment ... there is not yet any constitutional right ... to be free of the allegedly 

toxic chemicals."); see also MacNamara v. County Council of Sussex County, 738 F. Supp. 134 

(D. Del. 1990) (finding that there is no constitutional protection for a person's health). 

Only one federal court has found an unenumerated right to "a climate system capable of 

sustaining human life." Juliana v. United States, 217 F. Supp. 3d 1224, 1250 (D. Or. 2016). In 

Juliana, the district court substantially expanded substantive due process. Id. There, the court 

justified this extension because "a stable climate system is quite literally the foundation of 

society, without which there would be neither civilization nor progress." Id. While there is no 

doubt in the importance of a stable climate system, the Supreme Court has explicitly stated that 

the importance of a right is not determinant in finding a fundamental right; but rather, that it 

depends on whether it can be found explicitly or implicitly in the Constitution. See San Antonio 

Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 136 (1973). Thus, this Court should not follow the 

Juliana court's reasoning, and instead reaffirmed the District Court for New Union Island. 

B. The Court Should Not Take the Extraordinary Step of Creating a New 

Fundamental Right. 

 

Historically, the judiciary has been reluctant to expand substantive due process rights. 

 

Collins v. City of Harker Heights, Tex., 503 U.S. 115, 125 (1992). In the rare occasion that a new 

fundamental right is created, the Supreme Court requires: (1) "a careful description of the 

asserted fundamental liberty interest" and (2) a demonstration that the "interest is objectively, 

deeply rooted in this Nation's history and tradition, and implicit in the concept of ordered liberty, 

such that neither liberty nor justice would exist if [it were] sacrificed." Washington, 521 U.S. 

702, 720-21. Moreover, the Supreme Court has cautioned that courts, "must exercise the utmost 

care whenever [they] are asked to break new ground in this field, lest the liberty protected by the 
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Due Process Clause be subtly transformed into," the political preferences of the judiciary. Id. at 

720. 

1. The Supreme Court Has Only Expanded the Constitution to 

Implicitly Include Rights Affecting Personal Autonomy. 

 

The only fundamental rights, not explicitly stated within the Constitution, that the Court 

has recognized are those that address personal autonomy. Washington, 521 U.S. at 727. "Only 

personal rights [] can be deemed "fundamental" or "implicit in the concept of ordered liberty." 

Roe v. Wade, 410 U.S. 113, 152 (1973); see also Washington, 521 U.S. at 726 (acknowledging 

that the substantive due process tradition of recognizing personal decisions, "relating to 

marriage, procreation, contraception, family relationships, child rearing, and education.") 

(emphasis added). "At the heart of liberty is the right to define one's own concept of existence, of 

meaning, of the universe, and of the mystery of human life." Planned Parenthood v. Casey, 505 

U.S. 833, 851 (1992). 

2. The Right to a Healthy and Stable Environment Does Not Follow the 

Tradition of Carefully Formulating a Substantive Due Process 

Interest. 
 

The Supreme Court has a tradition of "carefully formulating the interest at stake in a 

substantive due process" claim. See Washington, 521 U.S. at 722 (rejecting suggestions that a 

fundamental liberty existed "to choose how to die," "to control of one's final days,'" or " to shape 

death."). Furthermore, broadly asserted fundamental rights do not satisfy the "careful 

description" element. See Bostic v. Schaefer, 760 F.3d 352, 389 (4th Cir. 2014) ("This 

"careful description" involves characterizing the right asserted in its narrowest terms)(emphasis 

in original). For example, the "general tradition of self-sovereignty" or the "basic and intimate 

exercises of personal autonomy" are not grounds to assert a fundamental right. Id. 
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In Lake v. City of Southgate, the court refused to create an undiscovered fundamental 

right in "heath" and "the right to be free from bodily harm." Lake v. City of Southgate, No. 16- 

10251, 2017 U.S. Dist. LEXIS 27623, at *9 (E.D. Mich. Feb. 28, 2017). The court found that the 

plaintiff, Ms. Lake, broadly asserted, "that she had an interest in her health," which was not a 

"careful description of the right." Id. Ultimately, the court refused to announce a new 

fundamental interest because Ms. Lake did not provide the court with a careful description of the 

interest. Id. 

Similar to Lake, where the plaintiff asserted a blanket right, here, Mr. Flood generically 

alleges a right to "a healthy and stable climate system." R. 10; Lake, at *9. Here, as in Lake, Mr. 

Flood's claimed a fundamental interest, but do not carefully formulate an expansion of 

substantive due process. Id. Thus, the careful description is not satisfied because a right to 

healthy and stable climate system is not asserted in its narrowest terms. 

3. A Right to a Healthy and Stable Climate System is Not Included in the 

Public Trust Doctrine. 

 

A fundamental right must be deeply rooted in the nation's history and tradition to justify 

expanding substantive due process. See Washington, 521 U.S. at 705. As the district court 

correctly noted, the Public Trust Doctrine does have a long-standing tradition that originated in 

England prior to the United States independence. See R. 10; see also Philips Petroleum Co. v. 

Miss., 484 U.S. 469 (1988). Nevertheless, the Supreme Court has only ever applied the Public 

Trust Doctrine to navigable and tidal waters to address admiralty jurisdiction. See Illinois 

Central R. Co. v. Illinois, 146 U.S. 387, 436 (1982) (stating that the Public Trust Doctrine, "is 

founded up the necessity of preserving the public use of navigable waters from private 

interruption and encroachment."). In fact, the Supreme Court has consistently made broad 

"statements of public trust's dominion over tidelands ... since the early 19th century." See Philips, 

https://advance.lexis.com/api/document/collection/cases/id/5N07-02F1-F04D-H02V-00000-00?page=9&amp;amp%3Breporter=1293&amp;amp%3Bcite=2017%20U.S.%20Dist.%20LEXIS%2027623&amp;amp%3Bcontext=1000516
https://advance.lexis.com/api/document/collection/cases/id/5N07-02F1-F04D-H02V-00000-00?page=9&amp;amp%3Breporter=1293&amp;amp%3Bcite=2017%20U.S.%20Dist.%20LEXIS%2027623&amp;amp%3Bcontext=1000516


 

484 U.S. at 477. Petitioner inappropriately urges this Court to significantly depart from the 

Supreme Court's historical application of the Public Trust Doctrine. 

The seminal case in the American Public Trust Doctrine is Shively v. Bowbly. The central 

issue in Shively was whether Oregon owned the soil underneath the high-water mark near the 

mouth of the Columbia River. See generally Shively v. Bowlby, 152 U.S. 1 (1994). There the 

Court found that the public trust is for "the benefit of the whole community, to be freely used by 

all for navigation and fishery," not for private ownership and control. Id. at 16 (emphasis added). 

Although the Court has extended the public trust to include "shellfish and floating fish," this 

expansion is directly linked and limited to navigable and waters affected by the tide. Id. 

Here, Mr. Flood attempts to depart from history and tradition, to expand the Public Trust 

Doctrine to include the climate system. Unlike in Shively, Mr. Flood's claim about the global 

climate system is entirely outside of the American Public Trust Doctrine. R. 11. Here, Mr. Flood 

asserts are nowhere near the realm of admiralty jurisdiction. R. 11. Rather, Mr. Flood based his 

claims on ancient Roman principles, which have no recognition within this nation's history or 

tradition. R. 11. Thus, considering the Public Trust Doctrine's deeply rooted and limited history 

in admiralty law, this Court should not expand it to include the global climate system. 

4. The Public Trust Doctrine is a Principle of State Law, and Not 

Applicable to the Federal Government. 

 

Additionally, Mr. Flood does not assert a valid constitutional claim because the Public 

Trust Doctrine is not a federal responsibility. Rather, the Public Trust Doctrine "remains a matter 

of state law," and states "retain residual power to determine the scope of the public trust over 

waters within their borders."  PLL Montana, LLC v. Montana, 565 U.S. 576, 603, 604 (2012). 

Longstanding precedent illustrates that, "states, upon entry of the Union, received ownership of 

all lands under waters subject to the ebb and flow of the tide." Philips, 484 U.S. at 476 (finding 

24 



25  

that Mississippi owned and had jurisdiction over "all land lying under any waters influenced by 

the tide."); see also Shively, 152 U.S. at 58 (noting that the federal government only had 

jurisdiction up to each state's incorporation). 

Here, Mr. Flood cannot base his fundamental right claim on the Public Trust Doctrine 

because the Public Trust Doctrine is not within the federal government's power. Supreme Court 

precedent, stated above, has consistently recognized and held that the Public Trust Doctrine rests 

with the state government. PLL Montana, 565 U.S. at 603; Philips, 484 U.S. at 476; Shively, 152 

U.S. at 58. In those cases, the court found that each individual state held the land for the benefit 

of the public, not the federal government. Id. Thus, here, Mr. Flood cannot claim that the federal 

government failed to uphold the public trust, because it is wholly outside the government's 

jurisdiction. 

C. Even if This Court Finds That There is a Fundamental Right to a Healthy 

and Stable Climate System Strict Scrutiny is Satisfied. 

 

If the government's infringement is narrowly tailored to serve a compelling state interest, 

then the Government did not violate substantive due process. See Reno v. Flores, 507 U.S. 292, 

302 (1993). Here, the United States' actions are narrowly tailored. R. 6. The government has only 

provided tax subsidies and leased government property to companies for the production of fossil 

fuels. R. 6. Additionally, these government actions serve a compelling government interest. As 

suggested by the facts in the record, humanity depends on fossil fuels and without the 

government's limited actions, that need would not be met. R. 5. 

D. The 9th Circuits State Created Danger is Not Applicable Here 
 

Only when a state affirmatively acts to restrain personal liberty is substantive due process 

triggered. See Deshaney v. Winnebago County Dep't Social Services, 489 U.S. 189, 200 (1989). 

Thus, "a state's failure to protect an individual against private violence simply does not constitute 
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a violation of the Due Process Clause." Id. at 197. However, a state can act unconstitutionally 

when its inaction created a danger. 

The state created danger doctrine requires two elements. First, that the state "create[d] or 

expose[d] an individual to a danger which he or she would not have otherwise faced."Kennedy v. 

City of Ridgefield, 439 F.3d 1055, 1061 (9th Cir. 2006). The 9th Circuit interpreted this element 

to require that the state action directly place the individual "in a worse position than that in which 

he would have been." Pauluk v. Savage, 836 F.3d 1117, 1125 (9th Cir. 2005). Second, the state 

must have recognized the unreasonable risks it subjected the individual to and actually intended 

to expose that individual to such risks without regard to the consequences to the plaintiff." 

Campbell v. Wash. Dept of Soc. & Health Services, 671 F. 3d 837, 846 (9th Cir. 2011). To 

satisfy the second element the state must have acted with "deliberate indifference, and the danger 

must be immediate. See Campbell, 671 F. 3d at 846. Lastly, lapses in judgment do not rise to 

"deliberate indifference." Id. 

1. The United States Did Not Create or Expose Mr. Flood to a Danger 

He Would Not Have Otherwise Faced. 
 

The United States failure to prevent the harms caused by the production and consumption 

of fossil fuels was not an affirmative act. In Deshaney v. Winnebago County Dep't Social 

Services, petitioner Deshaney sued Winnebago County ("County") for severe injuries he suffered 

while in his father's custody. 489 U.S. 189, 192 (1989). The County suspected Deshaney was a 

victim of child abuse, but chose not to intervene. Id. at 192. The Court acknowledged the 

county's knowledge of the danger, but found that it "played no part in their creation, nor did it do 

anything to render [Deshaney] any more vulnerable to them." Id. at 201. Thus, the Court held 

that the County had no obligation to protect Deshaney under the Due Process Clause. Id. at 197. 
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Similarly, in Johnson v. City of Seattle, a rioting crowd assaulted the plaintiffs, who sued 

the City of Seattle ("Seattle") for not protecting them. 474 F. 3d 634, 634 (9th Cir 2007). The 

plaintiffs claimed that Seattle created a danger when the officers changed their operation plan 

from an aggressive approach to a more passive one. Id. at 638. The court held that the officer's 

choice was not affirmative conduct, because "it did not place [the plaintiffs] in any worse 

position than they would have been in had the police not come up with any operational plan." Id. 

at 641. Thus, because the plaintiffs failed to prove that Seattle caused them to be in a worse 

position, the state created danger exception did not apply. Id. 

Like in Deshaney, where the County had evidence of Dehaney's abuse, here, the United 

States has acknowledged the danger of climate change. R. 6. 489 U.S. at 197. But also like 

Deshaeny, the government has not taken any affirmative action to create the danger Mr. Flood 

faces. R. 6. Contaminated drinking water, increased health risks, and depleted food sources, 

while tragic and concerning, are not the results of governmental action. Id. Moreover, the 

Government has taken steps – entering international agreements and regulating domestic 

greenhouse gas emissions – to lessen the harms caused by the production and combustion of 

fossil fuels. Id. 

Moreover, like Johnson, where a different plan may have protected the plaintiffs more, 

here, the United States' stance on the use of fossil fuels did not create the hardships Mr. Flood 

faces. R. 6; 474 F. 3d at 639. Just like the officer's decision to take a more passive stance, here, 

the Government chose to not aggressively regulate fossil fuels, which did not enhance the danger 

Mr. Flood exposed himself to. Id. While the US policies may have lead to 32% of emissions, the 

remaining 68% exist outside of the federal government's control. R. 5. Thus, the United States 

government has not placed Mr. Flood in any danger that he would not otherwise be facing. 
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2. The United States Did Not Act With Deliberate Indifference and At 

Most Had a Lapse of Judgment. 
 

The United States lacks the mental culpability to amount to deliberate indifference. In 

Campbell, the court held that the defendants were not deliberately indifferent simply because 

they failed to protect the plaintiff. 671 F. 3d at 847. Rather than exhibiting a culpable mental 

state, the facts showed that the "dangers [were] inherent in the [plaintiff's] own physical and 

mental limitations." Id. Although a lapse of judgment occurred when the defendants failed to 

maintain the prior standards of care, it did not make the state responsible for the danger the 

plaintiff suffered. Id. Furthermore, the facts did not show "an intent to expose [the plaintiff] to 

such risks without regard to the consequences." Id. 

Alternatively, in Penilla by and Through Penilla v. City of Huntington Park, the court 

found that the defendants placed Mr. Penilla "in peril, in deliberate indifference to his safety." 

115 F. 3d 707, 709 (9th Cir. 1997). There, Huntington Park police officers knew the plaintiff 

needed medical care; yet, cancelled the 911 call, dragged him inside his residence, locked the 

door, and abandoned him. Id. at 710. These actions made it "impossible for anyone to provide 

emergency medical care to Penilla," which "clearly placed [him] in a more dangerous position 

than the one in which [the officers] found him. Id. at 710. The court concluded that the officers 

placed Penilla in danger in deliberate indifference to his medical needs. Id. at 709. 

The United States did not intend to expose Mr. Flood to the dangers he faces on the New 

Union Islands. Similar to the defendants in Campbell, the Government's lack of action at most 

amounts to a lapse of judgment, not a culpable and deliberate choice. R. 6; 671 F. 3d at 847. 

Additionally, the Government is working to curtail fossil fuel emissions, which directly 

contradicts any allegation that the government had any intent to create a danger. R. 6. Lastly, like 

the plaintiff in Campbell, Mr. Flood's hardships are unfortunate but are inherent in the 
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circumstances of his life; they do not rise to "deliberate indifference" on the part of the 

Government. R. 6; 671 F. 3d at 847. 

Furthermore, unlike in Penilla, where the police substantially increased Penilla's danger, 

here, the United States has not acted in such a way. 115 F. 3d at 710. In Penilla, the officers 

directly assessed Penilla's risk and took affirmative steps despite his condition; whereas here, the 

United States did not blatantly ignore and then worsen Mr. Flood's living conditions. Id. 

Additionally, as mentioned above, the initiatives United States implemented initiatives have 

reduced domestic greenhouse gas emissions. R. 6. Thus, the state created danger exception is not 

applicable here. 

VII. APPELLANTS' ASSERTED CLAIMS UNDER THE ALIEN TORT STATUTE 

AND THE PUBLIC TRUST DOCTRINE ARE JUSTICIABLE AND THUS 

SHOULD NOT CIRCUMVENT JUDICIAL REVIEW. 

 

The final issue on appeal is whether Appellants’ ATS and substantive due process claims 

based on the public trust doctrine present nonjusticiable political questions. R. 9. The judiciary 

cannot review or decide issues that require "policy judgments of a legislative nature." See Koohi 

v. United States, 976 F.2d 1328, 1331 (1992). Issues that force the judiciary to make political 

decisions, rather than legal decisions, are nonjusticiable, and should be addressed by the 

legislative or executive branches. Baker v. Carr, 369 U.S. 186, 209 (1962). 

In Baker, the Supreme Court examined whether it had jurisdiction over questions of 

legislative apportionment. In answering this question, the Court established a six-factor test to 

detect whether a nonjusticiable political question exists. Id. at 212. Under the Baker test, each 

factor is “dispositive” and may individually prove the presence of a political question. Native 

Village of Kivalina v. Exxon Mobil Corp, 663 F. Supp. 2d 863, 872 (N.D. Cal. 2009) (inferring 

from Baker v. Carr that each factor is dispositive) (hereinafter "Native Village"). 
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The factors are whether: (1) "a textually demonstrable constitutional commitment of the 

issue to a coordinate political department; (2) a lack of judicially… discoverable and 

manageable… standards for resolving it; or (3) the impossibility of deciding without an initial 

policy determination of a kind clearly for non-judicial discretion; or (4) the impossibility of a 

court's undertaking independent resolution without expressing lack of the respect due coordinate 

branches of government; or an unusual need for unquestioning adherence to a political decision 

already made; or (6) the potentiality of embarrassment from multifarious pronouncements by 

various departments on one question.” Baker, 369 U.S. at 217. Generally, the Baker test is 

determined on a case-by-case basis and may be divided into three general inquiries. Native 

Village, 663 F. Supp. 2d at 872. 

Here, the Government failed to prove even one of the Baker factors is present. Therefore, 

the political question doctrine does not apply, and this Court should make a determination on 

Appellants ATS and Public trust claims. 

A. The Constitution Does Not Assign Appellants Claims to a Specific Political 

Department. 

 

Under the first Baker factor, if a specific political department must resolve the claim at 

issue, then the judiciary cannot consider the issue. See Native Village, 663 F. Supp. 2d at 872; 

See also Zivotofsky v. Clinton, 566 U.S. 189, 192 (2012) (deciding that the enforceability of a 

statute that directed the Secretary of State on how to record a United States citizen's birthplace 

was a justiciable issue). Specifically, this factor explores whether a claim is exclusively 

committed to legislative or executive branches of the federal government opposed to the 

judiciary. Native Village, 663 F. Supp. 2d at 872. 

Here, Appellants’ ATS and public trust claims are not exclusively committed to a specific 

branch of government. The Supreme Court has already decided customary international law 
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issues under the ATS. See Generally Sosa, 542 U.S. 692 (addressing whether arbitrary detention 

qualifies as customary international law enforceable under the ATS); see also Kiobel, 621 F.3d 

111 (2010) (holding that a law of nations claim is barred by presumption against extraterritorial 

application). In addition, the resolution of a public trust claim is not exclusively committed to 

political branches of the federal government as evidenced by influential Supreme Court decisions 

such as Shively v. Bowbly, 152 U.S. 1 (1994). 

B. The Court Can Decide Appellants' Issues Without Moving Beyond Its 

Judicial Expertise. 

The second and third Baker factors focus on whether the resolution of Appellants’ ATS 

and public trust claims demand that the court move beyond the areas of judicial expertise. Native 

Village, 663 F. Supp. 2d at 872. Here, existing case law confirms that this Court has the legal 

tools to objectively review both claims and reach an objective determination. Id. at 873-74. 

In Native Village, the court held that the judiciary did not have the tools to resolve the 

issue of a federal nuisance claim based on global warming because the court would be forced to 

weigh politically charged issues and weigh the social costs and benefits of activities that result in 

greenhouse gas emissions. Id. at 874. 

Unlike in Native Village, here, this Court only needs to determine (1) whether Ms. Mana 

states an actionable claim under the ATS, and (2) whether Mr. Flood states a claim under the 

substantive due process clause and based on the Public Trust Doctrine. R. 9; R. 10. Appellants do 

not ask, nor is the Court required to resolve impenetrable complex issues that trigger an intricate 

policy analysis. Baker, 369 U.S. at 211. Instead, this Court is merely required to apply ATS 

precedent this case. The Supreme Court has already accepted that the ATS provides jurisdiction 

to alien nationals alleging violations of customary international law. Jesner v. Arab Bank, PLC, 138 

S. Ct 1386, 1397 (2018); see also Sosa, 542 U.S. at 713. In addition, the Supreme Court has 
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carefully established the limits of the ATS to avoid national relation issues better handled by the 

Legislative and Executive branches. The Court has prohibited ATS claims that arising from 

overseas conduct and claims that do not address the law of nations. See Royal Dutch Petro Co., 

569 U.S. at 115-16. 

The Public Trust Doctrine originated in English common law, and after the United States' 

gained its independence, the judiciary adopted it. See generally Shively, 152 U.S. 1 (1994). Thus, 

the Public Trust Doctrine is entirely within the judiciary's expertise. 

C. Prudence Does Not Counsel Against the Court Resolving the Issues 

Presented. 

 

Collectively, the last three factors identify nonjusticiable claims if prudence would 

counsel against a judicial resolution. Zivotofsky, 132 S. Ct. at 1432. The fourth factor urges that 

the judiciary avoid resolving issues that could contradict previous decisions made by the 

government. Native Village, 663 F. Supp. 2d at 872. By limiting itself to legal questions, the 

judiciary avoids disrespecting the legislative and executive branches. Id. The fifth factor, asks 

whether prior political decisions would impede the court's judicial discretion. Id. at 872. Finally, 

the sixth factor asks whether government entities have already answered this same question, and 

if so, whether the court would incite embarrassment if it also answers this question. Id. 

Here, the resolution of the law of nations claim under the ATS does not require this court 

to make a decision that would contradict previous governmental decisions. Moreover, this 

Court’s decision to find that the Trail Smelter Principle is not customary international law under 

the ATS would respect the other branches authority in establishing foreign relations. Native 

Village, 663 F. Supp. 2d at 872. Likewise, the judiciary has consistently applied the Public Trust 

Doctrine since its adoption from English Common Law. See generally Shively, 152 U.S. 1 

(1994); See generally also Philips Petroleum Co. v. Miss., 484 U.S. 469 (1988). 



 

Additionally, the United States does not offer any evidence to suggest embarrassment 

would result if this Court decided Appellants claims. Therefore, the last three Baker factors are 

not satisfied. 

CONCLUSION 
 

For the foregoing reasons this Court should reaffirm the District court's dismissal under 

FRCP 12(b)(6) for failure to state a claim. 

 


