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JURISDICTIONAL STATEMENT 

 The United States District Court of New Union Island has general personal jurisdiction 

over HexonGlobal as a condition of conducting business on New Union Island. The District 

Court issued its final judgment on August 15, 2018, and notice of appeal was timely filed. The 

United States Court of Appeals for the Twelfth Circuit has appellate jurisdiction pursuant to 28 

U.S.C § 1295(a)(1).  
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ISSUES PRESENTED 

I. Whether an Alien Tort Statute, 28 U.S.C. § 1350 (ATS) claim can be brought against a 

domestic corporation.  

 

II. Whether the Trail Smelter Principle is a recognized principle of customary international law 

enforceable as the “Law of Nations” under the ATS. 

 

III. Whether the Trail Smelter Principle, if determined to be customary international law, 

imposes enforceable obligations against non-governmental actors. 

 

IV. Whether the Trail Smelter Principle is displaced by the Clean Air Act.  

 

V. Whether there is a cause of action against the United States Government, based on the Fifth 

Amendment substantive due process protections for life, liberty, and property, for failure to 

protect the global atmospheric climate system from disruption due to the production, sale, and 

burning of fossil fuels.  

 

VI. Whether a law of nations claim under the Alien Tort Statute and a public trust claim present 

a non-justiciable political question.  
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STATEMENT OF THE CASE 

Statement of the Facts  

Plaintiffs Organization of Disappearing Island Nations (ODIN), Apa Mana, and Noah 

Flood bring this action against HexonGlobal Corporation and the United States. R. at 3. Apa 

Mana is an alien national of the island nation of A’Na Atu. Id. Noah Flood is a U.S. Citizen 

resident of the New Union Islands, a U.S. possession. Id. Both individuals are members of the 

organizational plaintiff, ODIN. Id. Located in the East Sea, A’Na Atu and the New Union 

Islands are low-lying islands with a maximum height above sea level of less than three meters. R. 

at 3-4. A sea level rise of one-half to one meter would have catastrophic consequences for 

residents of these islands, and by the end of the century deem them completely uninhabitable. R. 

at 3. The source of the sea level rise trace back to greenhouse gas emissions, and action that 

limits future emissions is the only way to spare these islands and their inhabitants from total loss.  

Apa Mana and Noah Flood both live in areas with elevations above sea level of less than 

one-half meter. R. at 4. Both individuals, and their respective communities, have suffered sea 

water intrusion into their homes, and drinking water wells, during multiple storms over the last 

three years. R. at 5. This has caused both parties to incur significant expenses to repair the 

damages to their homes, expenses that will continue to increase as sea levels continue to rise. Id. 

They have also experienced increased risks of heat related health issues and reduced availability 

of important climate-linked food sources. Id.  

Greenhouse gasses, specifically carbon dioxide and methane, are a natural part of the 

composition of Earth’s atmosphere. However, much like the bowls of porridge in Goldie Locks 

and the Three Bears, the Earth’s temperature can be too hot, too cold, or just right. R. at 4. 

Greenhouse gasses create an effect in the atmosphere similar to that of a greenhouse, wherein 
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they cause the Earth to retain heat. Id. When the levels are “just right” the Earth is able to 

maintain the appropriate balance between the amount of solar radiation that reaches Earth’s crust 

and the amount that is reflected back into space, thus allowing global biodiversity to flourish. Id. 

However, in recent years it has been determined that the burning of fossil fuel by humans has led 

to a dramatic increase in these global temperatures. Id. The porridge if you will, is way too hot.  

HexonGlobal Corporation is the result of a merger of all the United States oil companies, 

and has historically been responsible for thirty-two percent of the United States cumulative fossil 

fuel-related greenhouse gas emissions, totaling six percent of global historical emissions. R. at 5. 

Despite having been aware since the 1970s that the continued sale and combustion of fossil fuels 

would have deleterious effects on the global climate and result in rising sea levels, HexonGlobal 

persisted in and profited from these business activities. Id.  

The United States has historically been the largest single national contributor to 

greenhouse gas emissions, responsible for twenty percent of total greenhouse gas emissions 

worldwide. The government has promoted the production and combustion of fossil fuels. R. at 6. 

In recent decades, the United States has acknowledged the threat of climate change. Id. During 

the past decade, the United States has taken several steps towards the regulation of domestic 

greenhouse gas emissions. Id. However, despite these preliminary regulatory actions, the United 

States greenhouse gas emissions have decreased only slightly, and global greenhouse gas 

emissions have increased. The Trump administration has proposed to reverse these regulatory 

measures and commitments. Id.  

The Trail Smelter Principle dates back to the 1941 Trail Smelter Arbitration wherein a 

smelter in Trail, British Columbia released toxic smoke that drifted across the border damaging 

crops in the State of Washington. R. at 8 Residents of Washington State sued, and an 
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international arbitral panel held that harms experienced by residents as a result of the smelter 

were a violation of international liability principles. Id. The Trail Smelter Principle was adopted 

by the Declaration of the 1972 Stockholm Conference on the Human Environment as Principle 

21. Id. In 1992, it was again adopted by the Rio Declaration on Environment and Development 

as Principle 2, and signed by 190 countries. R. at 9.  

Procedural History  

Plaintiffs Organization of Disappearing Island Nations (ODIN), Apa Mana, and Noah 

Flood brought action against HexonGlobal Corporation and the United States, in the United 

States District Court for the District of New Union Island. Mana asserted a claim against 

HexonGlobal under the Alien Tort Statute, 28 U.S.C. § 1350 (ATS), asserting a violation of the 

Law of Nations, and seeking damages and injunctive relief. Flood asserted a constitutional claim 

against the United States, asserting violations of public trust obligations incorporated through the 

Due Process Clause of the Fifth Amendment to the Constitution. The defendants filed motions to 

dismiss for failure to state a claim for which relief can be granted. The District Court granted 

both defendants’ motions to dismiss. Following the issuance of the Order of the District Court 

dated August 15, 2018, in Civ. 66-2018, the plaintiffs filed a timely Notice of Appeal.  
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STANDARD OF REVIEW 

The standard of review for the district court’s dismal for failure to state a claim is de 

novo. Doe I v. Nestle USA, Inc. 766 F.3d 1013, 1018 (2014). “All factual allegations in the 

complaint are accepted as true, and the pleadings construed in the light most favorable to the 

nonmoving party.” Id. (quoting Abagninin v. AMVAC Chem. Corp. 545 F.3d 733, 937 (9th Cir. 

2008) (internal citations omitted)). 
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SUMMARY OF THE ARGUMENT 

The Alien Tort Statute 28 U.S.C. § 1350 is a jurisdictional statute that allows non-citizens 

to bring tort suits in United States district courts. Although, the court recently determined that 

foreign corporations cannot be held liable under the Alien Tort Statute, HexonGlobal is a 

domestic corporation whose fossil fuel related business activity touches and concerns the United 

States with significant force making it more than a “mere corporate presence.”   

The Trail Smelter Principle holds that one nation’s pollution cannot harm another nation. 

In order for a claim to be considered actionable under The Alien Tort Statute, it must violate 

either a Law of Nations or a Treaty of the United States. For a norm to be considered a 

customary international law, it must be specific, universal, and obligatory. The Trail Smelter 

Principle is specific in the behavior it prohibits, has been adopted twice as part of United Nations 

declarations, and has been referred to as substantive law by the International Court of Justice.   

The Trail Smelter Arbitration holds nations liable for pollution that originates from their 

jurisdiction and causes harm to another nation. Additionally, because the polluter in Trail 

Smelter paid for the damages resulting from their pollution, the Trail Smelter principle 

encompasses the polluter pays principle. The polluter pays principal has been applied in 

situations in which a nation pays, as well as in situations in which the non-governmental party 

pays, thus it can be applied in either context. Since the non-governmental party may be forced to 

pay damages via the polluter pays principle, there are enforceable obligations against them in the 

Trial Smelter Principle.  

 The Clean Air Act does not displace the federal common law at issue in this case, 

regarding the harm caused by oil produced because it only regulates emissions and does not 

touch oil producers. Therefore, the legislature has not spoken directly on the issue of harm 
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caused by producers, and the federal common law has not been displaced. While the harm 

caused by oil producers is the same as the the harm caused by the emitters, there can be more 

than one cause of a harm. Here both should be held liable, and only one is currently.  

There is a cause of action against the United States government for failure to protect a 

fundamental due process right to a stable climate system. “A stable climate is a necessary 

condition to exercising other rights to life, liberty, and property.” Juliana v. United States, 217 

F.Supp.3d 1224, 1249 (2016). Although the decision in Juliana is not binding on this court, the 

reasoning is sound, and this court should afford it more than a passing dismissal. A stable 

atmosphere is “necessary for survival and remains a prerequisite to exercising all other” 

fundamental rights. See Michael Blumm & Mary Wood “No Ordinary Lawsuit”: Climate 

Change, Due Process, and the Public Trust Doctrine 67 Am. U. L. Rev. 1 (2017). The present 

case fits the “danger creation” exception to the Deshaney rule. Finally, there is no compelling 

reason why the public trust doctrine cannot be extended to cover the atmosphere. 

Plaintiffs’ law of nations claim and public trust claim do not present nonjusticiable 

political questions. The Baker v. Carr factors for establishing a nonjusticiable political question 

do not apply to the present case. Resolution of this case is not textually committed to a 

coordinate political department. Zivotofsky ex rel. Zivotofsky v. Clinton, 132 S.Ct. at 

1432 (Sotomayor, J., concurring). This case does not call for decision-making beyond courts’ 

competence. Id. Finally, this case is not a circumstance where prudence counsels against the 

court’s resolution of the issues. Id.   
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ARGUMENT  

I.  HexonGlobal’s fossil fuel related business activities constitute a violation of the Law of 

Nations and are liable under the Alien Tort Statute.  

 

Domestic corporations can be held liable under The Alien Tort Statute, 28 U.S.C. § 1350 

(ATS). Enacted as part of the Judiciary Act of 1789, The Alien Tort Statute states, “the district 

courts shall have original jurisdiction of any civil action by an alien for a tort only, committed in 

violation of the law of nations or a treaty of the United States.” 28 U.S.C. § 1350. In Sosa v. 

Alvarez-Machain, 542 U.S. 692, 714 (2004), the Supreme Court determined that “the statute was 

intended as jurisdictional in the sense of addressing the power of the courts to entertain cases 

concerned with a certain subject,” but not to provide a cause of action. The necessary cause of 

action must come from either a recognized law of nations or a treaty of the United States. In 

Kiobel v. Royal Dutch 569 U.S. 108, 116 (2013), the court further delineated that the ATS 

“allows federal courts to recognize certain causes of action based on sufficiently definite norms 

of international law.” Additionally, in Sosa, the court determined that before any ATS common-

law actions can be recognized, federal courts must apply a two-prong test, “is the alleged 

violation ‘of a norm that is specific, universal, and obligatory’…and whether allowing the case to 

proceed under the ATS is a proper exercise of judicial discretion” Jesner v. Arab Bank, 138 S. 

Ct. 1386, 1391(citing Sosa).   

A. Claims arising under the Alien Tort Statute, 28 U.S.C. 1350, can be brought 

against domestic corporations. 

 

Although the Supreme Court has recently held in Jesner v. Arab Bank (2018) that ATS 

claims cannot be brought against foreign corporations, the door is still open to domestic 

corporations, particularly those whose activities chiefly touch and concern the United States. In 

Kiobel, the court held that “the presumption against extraterritoriality applies to claims under the 
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ATS…[a]nd even where the claims touch and concern the territory of the United States, they 

must do so with sufficient force to displace the presumption against extraterritorial application” 

Id. at 124, 125. Although, HexonGlobal operates refineries all around the world, including one 

located on New Union Island, R. at 5, the corporation itself is headquartered in Texas, 

incorporated in New Jersey, and is single-handedly responsible for 32 percent of the United 

States fossil fuel greenhouse gas emissions. As the United States is the largest single nation 

contributor to global greenhouse gas emissions, and HexonGlobal is responsible for one-third of 

those emissions, HexonGlobal’s activity touches and concerns the United States with more than 

“sufficient force” and is “more than mere corporate presence.” Kiobel at 125.  

Further, under federal common law corporations have been held liable for torts for 

centuries. In Philadelphia, W. & B. R. Co. v. Quigley, 62 U.S. 202, 210 (1859), the Supreme 

Court noted that, “[a]t a very early period, it was decided in Great Britain, as well as in the 

United States, that actions might be maintained against corporations for torts; and instances may 

be found, in the judicial annals of both countries, of suit for torts arising from the acts of their 

agents, of nearly every variety.” The fact that the ATS is specific to tort suits, regardless of 

where the tortious conduct occurred, American corporations can be held liable for their 

misbehavior. The fact in the present case however, is that much of HexonGlobal’s tortious 

conduct did occur domestically. All of the decisions regarding global sales occurred from 

HexonGlobal’s principle place of business in Texas, and according to their own research, have 

been aware of the harms their business practices were causing since the 1970s. So not only did 

HexonGlobal knowingly conduct business activities that have grievous global environmental 

ramifications, they did so from the United States.  
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In Jesner, a group of individuals who had been injured or killed by terrorist attacks sued 

Arab Bank, a Jordanian corporation, for allegedly transferring funds to the terrorist groups 

responsible for the attacks. The court determined that holding a foreign corporation liable under 

the ATS is both inconsistent with customary international law and a policy issue better left to the 

other branches of government. In the present case, both of these concerns are irrelevant because 

HexonGlobal is a domestic corporation. In Argentine Republic v. Amerada Hess Shipping Corp., 

488 U.S. 428, 438 (1989), the court determined that although the ATS specifically limits who 

can bring a claim, it “does not distinguish among classes of defendants.” Additionally, in Justice 

Gorsuch’s concurrence in Jesner he notes that “Article III’s diversity-of-citizenship clause calls 

for a U.S. party, and because the ATS clause requires an alien plaintiff, it follows that an 

American defendant was needed for an ATS suit to proceed.” Jesner at 1415. 

Additionally, the court in Jesner concluded that “[t]he political branches, moreover, 

surely are better positioned than the judiciary to determine if corporate liability would, or would 

not, create special risks of disrupting good relations with foreign governments.” Jesner at 1408. 

However, the mere creation of the ATS by the Judiciary Act of 1789 did give the judiciary the 

right to determine these things. The ATS was created as a means for non-citizens to bring tort 

claims within United States federal courts. Although the court has historically held, as described 

in Sosa, that “the jurisdictional grant is best read as having been enacted on the understanding 

that the common law would provide a cause of action for the modest number of international law 

violations with a potential for personal liability at the time.” Sosa at 748. Were a corporation to 

violate the law of nations and do so in a way that touched and concerned the United States, 

courts of the period likely would have held the corporation liable so as to avoid any international 

upset.  
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II. The Trail Smelter Principle is customary international law, and as such is enforceable as 

the Law of Nations under the Alien Tort Statute.  

 

The Trail Smelter Arbitration, 3 U.N.R.I.A.A. 1965 (1941) established the principle that 

“environmental emissions from one nation must not be allowed to cause substantial harms in the 

territory of other nations.” R. at 8. This principle was later adopted by the United Nation’s 1972 

Stockholm Conference on the Human Environment as Principle 21 of the conference’s 

declaration, stated as:  

States have, in accordance with the Charter of the United Nations and the 

principles of international law, the sovereign right to exploit their own resources 

pursuant to their own environmental policies, and the responsibility to ensure that 

activities within their jurisdiction or control do not cause damage to the 

environment of other States or of areas beyond the limits of national jurisdiction.  

 

U.N. Conference on the Human Environment, Stockholm, June 5-16, 1972, Declaration of the 

United Nations Conference on the Human Environment, 5, U.N. Doc A/CONF.48/14/Rev. 1 

(June 16, 1972). This same principle was reasserted in Principle 2 of the 1992 Rio Declaration on 

Environment and Development, and was endorsed by 190 nations. R. at 9. Sosa v. Alvarez-

Machain, 542 U.S. 692, (2004) established a two-prong test for determining actionable violations 

of international law, “is the alleged violation ‘of a norm that is specific, universal, and 

obligatory’…and whether allowing the case to proceed under the ATS is a proper exercise of 

judicial discretion” Jesner v. Arab Bank, 138 S. Ct. 1386, 1391(citing Sosa).    

A. The Trail Smelter Principle is a norm that is specific, universal, and obligatory.  

The Trail Smelter Principle is customary international law, and as such is specific, 

universal, obligatory. The court in Filartiga v. Pena-Irala, 630 F.2d, 876, 881 (2d Cir. 1980) 

noted that “in order for a principle to have ‘ripened…into “a settled rule of international law,” it 

must command “the general assent of civilized nations.’” (quoting Paquete Habana, 175 U.S. 
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677, 694 (1900)). Although the Trail Smelter Principle stems from a single case in which an 

international arbitral panel held that harms experienced by residents as a result of the smelter 

were a violation of international liability principles, the principle was later adopted as part of 

both the United Nation’s Stockholm and Rio conference declarations.  

In the 2004 Sosa decision, the court further held that a customary norm must be specific. 

“Broad prohibitions are not meaningful where there is insufficient evidence of international 

agreement about the specific conduct before a court.” Inst. of Cetacean Research v. Sea 

Shepherd Conservation, 860 F. Supp. 2d 1216, 1229 (9th Cir. 2012). The Trail Smelter Principle, 

while applicable to a variety of types of pollution, is specific as to the behavior it prohibits. A 

country can exploit whichever resource they want, in whatever way they want, but it is when that 

exploitation adversely impacts another country where there is a problem. In the present case, if 

HexonGlobal’s greenhouse gas emissions had only raised the Earth’s temperature so that it 

impacted the United States it would be one thing, but as these types of emissions have far 

reaching consequences, A’Na Atu and the New Union Islands were harmed as a result.  

Additionally, the Sosa court held that a customary norm must be universal. “The 

requirement of international consensus is of paramount importance, for it is that consensus which 

evinces the willingness of nations to be bound by the particular legal principle, and so can justify 

the court’s exercise of jurisdiction over the international tort claim.” Forti v. Suarez-Mason, 672 

F. Supp. 1531, 1540 (1987). The fact that the Trail Smelter Principle has been adopted not once, 

but twice as part of internationally recognized United Nations declarations shows universal 

acceptance. Also, the original adoption by the Stockholm conference declaration occurred 31 

years after the original case was decided, showing long lasting applicability.  
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Further, although not an official treaty, “an international norm is ‘obligatory’ when 

nations enforce it as a matter of ‘mutual, and not several, concern.” Filartiga v. Pena-Irala, 630 

F.2d, 876, 888 (2d Cir. 1980). 190 nations signed the 1992 Rio Declaration on Environment and 

Development, which involves recognizing the principles described as mutually valuable and 

worth ascribing to. Some of these countries even developed their own laws recognizing and 

reinforcing the importance of these principles. This is evidenced in recent years by the 2010 

Case concerning Pulp Mills on the River Uruguay decided by the International Court of Justice, 

in which Argentina brought action against Uruguay for the harm, and potential harm, to 

waterways by two paper mills Uruguay was in the process of constructing. The International 

Court of Justice considered the transboundary harm issue of substantive importance, underlying 

both the universality of the principle as well as the obligatory nature of sovereignties reigning in 

the reach of their environmental damage to solely within their own borders.  

B. It is a proper exercise of judicial discretion to accept the Trail Smelter Principle 

as customary international law enforceable under the Alien Tort Statute. 

 

Having established that the Trail Smelter Principle satisfies the first prong of the Sosa 

test, it is a proper exercise of judicial discretion to accept it as customary international law. 

Although there have been certain cases in which the judiciary felt “deference must be given to 

the political branches.” Jesner at 1399. The present case is not one of them. HexonGlobal’s 

greenhouse gas emissions make up one-third of the United States emissions, and approximately 

two-percent of global emissions. These activities are directly correlated to rising sea levels and 

the damage that the island nation of A’Na Atu has suffered. This is a direct violation of a 

customary international law, and “[n]othing more than a violation of the law of nations is 

required to invoke section 1350.” Tel-Oren v. Libyan Arab Republic, 233 U.S. App. D.C. 384, 

726 F.2d 774, 779 (D.C. Cir. 1984).  
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III: The Trail Smelter Principle imposes enforceable obligation against non-government 

actors by way of the polluter pays principle.  

 

 While the bedrock of the Trail Smelter Principle (“the Principle”) is that one nation’s 

environmental policies and practices cannot harm another nation’s environment, this principle 

can also hold non-government actors accountable through the “polluter pays” principle, which 

was applied in the Trail Smelter Arbitration. In doing so, the Principle would impose enforceable 

obligations against these parties, and would be more efficient and equitable.  

 In the Trail Smelter Arbitration, a Canadian smelter was emitting sulphur dioxide causing 

damage to the state of Washington. 3 U.N.R.I.A.A. 1905, 1917 (1941). The Tribunal who was 

designated by the governments to decide the case held:  

under the principles of international law, as well as of the law of the United 

States, no State has the right to use or permit the use of its territory in such a 

manner as to cause injury by fumes in or to the territory of another or the 

properties or persons therein, when the case is of serious consequence and the 

injury is established by clear and convincing evidence.”   

 

Id. at 907-1908, 1965. This concept has become known as the Trail Smelter Principle, whereby a 

State is held liable for environmental harms that originated in their jurisdiction and cause damage 

to another State. This principle was adopted by the United Nations (“U.N.”) in Principle 21 of  

the Declaration of the United Nations Conference on the Human Environment which declared 

that States have “the sovereign right to exploit their own resources pursuant to their own 

environmental policies, and the responsibility to ensure that activities within their jurisdiction or 

control do not cause damage to the environment of other States or of areas beyond the limits of 

national jurisdiction.” United Nations Conference on the Human Environment, Stockholm, June 

5-16 1972, Declaration of the United Nations Conference on the Human Environment, 

http://www.un-documents.net/unchedec.htm. The U.N. reasserted this principle in Principle 2 of 

the Rio Declaration on Environment and Development, where they adopted essentially the same 
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wording. U.N. Conference on Environment and Development, June 3-14, 1992, Rio de Janeiro, 

Braz., Rio Declaration on Environment and Development, 3, U.N. Doc. 

A/CONF.151/26/REV.1(VOL.I)(1992) 

 Additionally, the polluter pays principle was applied in Trail Smelter. The polluter pays 

principle states “[p]arties shall ensure that prevention, mitigation and remediation costs for 

pollution, and other environmental disruptions and degradation are, to the greatest possible 

extent, borne by their originator.” Fishermen & Friends of the Sea v. the Minister of Planning, 

Hous. & Env’t [2017] UKPC 37.  The polluter pays principle has been used to hold the 

government responsible for the pollution from their jurisdiction, like in Trail Smelter where 

Canada was held responsible for the pollution caused by the Smelter. Trail Smelter 3 

U.N.R.I.A.A. at 1965. However, the polluter pays principle has also been used to hold private 

companies responsible in the United States, and other countries, as well as by Judicial 

Committee of the Privy Council. See U.S. v. Capital Tax Corp. 545 F.3d 525 (7th Cir. 2008); 

Vellore Citizens Welfare Forum v. Union of India & Ors. AIR 1996 SC 1, 11-13, 22 (India); 

Fishermen & Friends of the Sea v. the Minister of Planning, Hous. & Env’t [2017] UKPC 37. 

Additionally, the Smelter in Trail Smelter did pay $78,000 for the ham caused between 1932 and 

1937, thus illustrating how private parties can be made to pay though the principle as well. The 

Trial Smelter: Is What’s Past Prologue? EPA Blazes a New Trail for CERCLA, 14 N.Y.U. Envtl. 

L.J. 233, 252.  

 The polluter pays principle is the second principle applied in Trail Smelter, and has been 

used to hold private companies liable for their pollution. Therefore, when the Trail Smelter 

Principle applies, not only is a State held liable for pollution originating in their jurisdiction, the 

polluter, be it in the form of the State or the private party, pays the damages—thus the Trail 
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Smelter Principle can impose enforceable obligations on private parties and the Court should do 

so here.   

 Further, imposing payment obligations on the private company that actually caused the 

harm is more efficient and logical than making the State pay. It is more efficient because if the 

harmed party sues the Sate and then the State turns around and sues the non-governmental 

polluter for the damages they had to pay, the whole litigation process would take up more time 

and judicial resources than if the harmed party was allowed to sue the non-governmental party 

directly. Additionally, it is more logical to hold the non-movement polluter responsible because 

while the State allowed the pollution to happen, it was not the actual polluter. If the purpose of 

the principle is to deter private parties from polluting it is more rational for those parties to pay 

than the State, because they will not be dissuaded from polluting if they are never held liable for 

the damage they caused.  

IV: The Clean Air Act does not displace Mana’s Alien Tort Statute claim 

 Mana asserts a public nuisance claim for sea level rise due to global warming under the 

Alien Tort Statute (“ATS”) against HexonGlobal for their fossil fuel-related business activities. 

She seeks damages and injunctive relief. The District Court improperly held that the federal 

common law on which this claim is based has been displaced by the Clean Air Act. However, the 

Supreme Court only regulates greenhouse gas emissions and does not touch the production, 

marketing, and sale of fossil fuels, and therefore does not displace the federal common law at 

issue in this case.   

 The ATS grants district courts original jurisdiction “of any civil action by an alien for a 

tort only, committed in violation of the law of nations or a treaty of the United States.” 28, U.S.C 

§ 1350.  In Sosa v. Alvarez-Machain, the Supreme Court reasoned that in order for a claim to be 
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brought under the law of nations it had to arise from federal common law, and be consistent with 

international norms. 542 U.S. 692, 732 (2004).  

 Federal common law “addresses ‘subjects within the national legislative power where 

Congress has so directed’ or where the basic scene of the Constitution so demands.” American 

Electric Power Co., Inc. v. Connecticut (“AEP”) 564 U.S. 410, 421 (2011). (quoting Friendly, In 

Praise of Erie—And for the New Federal Common Law, 39 N.Y.U.L.Rev. 383, 408 n.119, 421-

422 (1964)). Environmental protection is an area of law that arises under federal common law. 

Id. “When we deal with air and water in their ambient or interstate aspects, there is a federal 

common law.” Illinois v. City of Milwaukee, Wis. 406 U.S. 91, 103. However, federal common 

law can be displaced by congressional legislation. AEP at 423 

 Federal common law is displaced when “the statute ‘speaks[s] directly to [the] question” 

at issue.’ AEP, 564 U.S. 410 at 423 (quoting Mobil Oil Corp. v. Higginbotham, 436 U.S. 618, 

625 (1978)). In AEP the plaintiffs brought a federal common law public nuisance claim against 

power plants emitting carbon-dioxide and sought injunctive relief. Id. at 415. However, the 

Supreme Court held “that the Clean Air Act and the EPA actions it authorizes displace any 

federal common law right to seek abatement of carbon-dioxide emissions from fossil-fuel fired 

power plants.” Id. at 424 (emphasis added). The Court reasoned the Clean Air Act displaces the 

federal common law right to seek abatement of carbon-dioxide emissions because it regulates 

and sets limits on emissions of carbon-dioxide. Id. at 424-425.  

 In Native Village of Kivalina v. Exxon Mobile Corp. the Ninth Circuit of Appeals 

reasoned that when analyzing whenever a statute speaks directly to the question at issue “[t]he 

salient question is ‘whether Congress has provided a sufficient legislative solution to the 

particular [issue] to warrant a conclusion that [the] legislation has occupied the field to the 



 19 

exclusion of federal common law.” 696 F.3d 849, 856 (2001) (quoting Mich. v. U.S. Army Corps 

of Eng’rs, 667 F.3d 665, 777 (7th Cir. 2011). There, the plaintiff sought damages against oil, 

energy, and utility companies under the federal common law of public nuisance. Id. at 853. The 

Court held that the Supreme Court already found that the Clean Air Act displaced the federal 

common law of greenhouse gas emissions, and therefore all remedies under that cause of action 

were displaced. Id. at 856-857. Because of AEP the Court reasoned “we need engage in that 

complex and issue-specific analysis in this case.” Id. at 856.   

 In City of Oakland v. BP the plaintiff cities brought public nuisance claims against oil 

producers. 325 F.Supp. 3d, 1017 1021-1022 (N.D. Cal. 2018). However, the district court held 

that the Supreme Court and Court of Appeals had already ruled on the harm at issue in AEP and 

Kivalina and therefore the Clean Air Act displaces the plaintiff’s claims. Id. at 1024. They 

reasoned that because the harm alleged was still the harm caused by emissions the federal 

common law was still displaced. Id. If an oil producer cannot be sued under the federal common 

law for their own emissions, a fortiori they cannot be sued for someone else’s. Id.  

 The Court in City of New York v. B.P. also held the Clean Air Act displaces federal 

common law public nuisance claims against oil producers. 325 F.Supp.3d 466, 470, 472 

(S.D.N.Y. 2018). The City argued that “its claims are not governed by federal common law 

because ‘the City bases liability on defendants’ production and sale of fossil fuels-not 

defendants’ direct emissions of [greenhouse gasses].” Id. at 471. However, the Court reasoned 

that because the city is seeking damages for injuries from emissions and not from the production 

of fossil fuels the Clean Air Act still displaces the federal common law from which the claim 

arises. Id. at 471-472, 474. “Thus, the city ultimately seeks to hold Defendant’s liable for the 

same conduct at issue in AEP and Kivalina: greenhouse gas emissions.” Id. at 474.  
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 Mana’s public nuisance claim arises from the law of environmental protection for which 

fall under federal common law, as stated above. Furthermore, we are assuming the Trail Smelter 

Principle is customary international law. Therefore, the claim is able to be brought under ATS. 

However, for the the claim to viable, the federal common law under which the claim was brought 

cannot be displaced by congressional action, and the District Court wrongly held that the Clean 

Air Act displaces Manna’s public nuisance claim.  

 The district court inaccurately asserted that AEP “held that the Clean Air Act displaces 

the federal common law of air pollution. R. at 9. This is an over-broad description of the holding 

in AEP. The Court explicitly stated “we hold that the Clean Air Act and the EPA actions it 

authorizes displace any federal common law right to seek abatement of carbon-dioxide emissions 

from fossil-fuel fired power plants.” AEP, 564 U.S. 410 at 424. AEP’s holding is much more 

specific than the district court’s interpretation—it holds that the Clean Air Act displaces 

emissions from fossil-fuel powered plants, not the federal common law of air pollution generally.  

 While the Clean Air Act speaks directly to the question at issue in AEP because it sets 

emission limits for carbon-dioxide emissions, it does not speak to the the question at issue here— 

that by producing and selling oil HexonGlobal contributed to global warming and they should be 

liable for the environmental harm caused by these business-related activities. Furthermore, the 

Clean Air Act does not not provide any legislative solution to the problems caused by oil 

producers, which the Court in Kivalina said is the “salient question.” 696 F.3d 849 at 856. Nor 

does it grant any authority to the EPA to address the problem. The Clean Air Act does not 

provide any legislative solution for this issue or grant any authority to the EPA over it, therefore 

it cannot be said that it speaks directly to it. Because the Clean Air Act does not speak directly to 

the issue of environmental harms caused by oil producers by their business-related actives it 
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cannot displace the federal common law in this area. However, as stated above, some courts have 

found AEP to be binding precedent on cases seeking liability against oil producers.  

Nonetheless, these courts incorrectly applied AEP and are not binding on this Court.  

 In Kivalina the plaintiffs sought damages against oil, energy, and utility companies. 696 

F.3d 849 at 853. However, the Court’s opinion solely focused on claims and remedies sought for 

the emission of greenhouse gases and did not mention the claims against oil producers. Id. at 

856. The Court did not provide any reasoning for why the Clean Air Act displaces the common 

law right to seek abatement or damages from oil producers, instead they simply stated that AEP 

is binding because it has already addressed the issue of emissions and therefore plaintiffs have no 

federal common law claim. Id. at 858. Because the Court provides no reasoning for why the 

holding in AEP extends to oil producers and solely focuses on emitters there is still room for 

arguments to be made as to why AEP does not reach producers, and why this cause of action and 

remedies are still available to Mana. Additionally, the Ninth Circuit’s holding is not the Twelfth 

Circuit here.  

 The two cases that actually discuss the liability of oil producers, City of New York and 

City of Oakland, hold that because the injury complained of is still caused by the emission of 

greenhouse gases the plaintiff’s claims are still displaced by the Clean Air Act. 325 F.Supp.3d 

466 at 472; 325 F.Supp.3d, 1017 at 1024. While it is true that the injury is caused by the 

emission of greenhouse gases, the injury was also caused by HexonGlobal’s business related 

activities.  

 “One is subject to lability for a nuisance caused by an activity, not only when he carries 

on the activity, but also when he participates to a substantial extent in carrying it on.” 
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Restatement (Second) of Torts § 834 (1979). Furthermore, “the fact that other persons contribute 

to a nuisance is not a bar to the defendant’s liability for his own contribution. Id. § 840E.  

 HexonGlobal participated in the emission of greenhouse gases to a substantial extent by 

producing, selling, and marketing the product that produces greenhouse gas emissions. While 

they were not the emitters themselves, they participated in the nuisance and are therefore liable. 

Additionally, just because the emitters are liable does not mean HexonGlobal isn’t as well 

according to Section 840E of the Restatement.  

 Since the injury is caused by both the emitters and producers, the producers should still 

be held liable for their contribution to the environmental harms caused by global warming 

because the Clean Air Act does not speak directly to the injuries caused by producers. If this 

Court were to hold that the Clean Air Act displaces federal common law claims against both 

emitters and producers there would be no regulation and no recourse for injuries caused by the 

producers like there would be against emitters, which is not equitable. Both emitters and 

producers should be held responsible for their contributions to global warming, and to hold that 

the Clean Air Act displaces federal common law claims against producers would essentially 

allow them to remain unregulated and make them untouchable by the judicial system.  

V. There is a cause of action against the United States government for failure to 

protect a fundamental due process right to a stable climate system. 

The Due Process Clause of the Fifth Amendment to the United States Constitution bars the 

federal government from depriving a person of “life, liberty, or property” without “due process 

of law.” U.S. Const. amend. V. The Ninth Amendment states “The enumeration in the 

Constitution, of certain rights, shall not be construed to deny or disparage others retained by the 

people.” U.S. Const. amend. IX. These other, “unenumerated,” rights may draw from multiple 
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constitutional sources. Obergefell v. Hodges, 135 S.Ct. 2584 (2015).  

  Fundamental rights include rights and liberties which are either (1) “deeply rooted in this 

Nation's history and tradition” or (2) “fundamental to our scheme of ordered liberty.” McDonald 

v. City of Chicago, Ill., 561 U.S. 742, 767 (2010). Federal courts should “exercise the utmost 

care whenever [they] are asked to break new ground in this field, lest the liberty protected by the 

Due Process Clause be subtly transformed into” judicial policy-making. Washington v. 

Glucksberg, 521 U.S. 702, 720 (1997). However, “history and tradition guide and discipline this 

inquiry but do not set its outer boundaries.” Obergefell 135 S.Ct. at 2598.  

   When a plaintiff challenges affirmative government action under the due process clause, 

the threshold inquiry is the applicable level of judicial scrutiny. Witt v. Dep't of the Air Force, 

527 F.3d 806, 813 (9th Cir. 2008).  If a fundamental right is invoked, a high level of scrutiny, 

known as strict scrutiny, is used. With strict scrutiny, the law “must be narrowly tailored to 

promote a compelling Government interest, and if a less restrictive alternative would serve the 

Government's purpose, the legislature must use that alternative.” U.S. v. Playboy Entertainment 

Group, Inc., 529 U.S. 803 (2000).  

A. The Due Process Claim 

 In Juliana v. United States, the District Court for the District of Oregon recognized a 

fundamental right to a climate system “capable of sustaining human life.” Juliana v. United 

States, 217 F.Supp.3d 1224, 1249 (2016). The court recognized that “identification and 

protection of fundamental rights is an enduring part of the judicial duty to interpret the 

Constitution.” Id. (quoting Obergefell 135 S.Ct. at 2598). It observed that the right to marry 

recognized by the Supreme Court in Obergefell supported other liberties like social order and 

family and similarly held that the right to a stable climate “is fundamental to a free and ordered 
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society.” Id. at 1250. It reasoned that “[j]ust as marriage is the ‘foundation of the family,’ a 

stable climate system is quite literally the foundation ‘of society, without which there would be 

neither civilization nor progress.”’ Id. (quoting Obergefell, 135 S. Ct. at 2598). The court echoed 

Obergefell’s reasoning in claiming that “a stable climate is a necessary condition to exercising 

other rights to life, liberty, and property.” Id. at 1250. 

  Although the Juliana court relied heavily on the Supreme Court's marriage and 

procreation decisions, it could have cited several other fundamental rights declared by the 

Supreme Court over the years. The Supreme Court has a long history of finding fundamental 

rights implicit in the Constitution, and the Juliana result is consistent with those decisions. If 

rights to interstate travel, marriage, procreation, and privacy are fundamental, the right to a stable 

atmosphere seems no less fundamental. A stable atmosphere is “necessary for survival and 

remains a prerequisite to exercising all other” fundamental rights. See Michael Blumm & Mary 

Wood “No Ordinary Lawsuit”: Climate Change, Due Process, and the Public Trust Doctrine 67 

Am. U. L. Rev. 1 (2017). 

  The court limited the decision to “the right to a climate system capable of sustaining 

human life.” Juliana 217 F. Supp. 3d at 1250. In other words, the holding was limited to claims 

which “affirmatively and substantially damag[e] the climate system in a way that will cause 

human deaths, shorten human lifespans, result in widespread damage to property, threaten 

human food sources, and dramatically alter the planet's ecosystem.” Id 

  In the present case, if nothing is done to stop the rise of global temperatures, the 

populated areas of both islands are likely to suffer large amounts of property damage due to 

rising sea levels. R. at 4.  Sea level rise of one-half to one meter would render both of these 

islands uninhabitable due to waves washing over the islands during storms. Id. Seawater has 
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infiltrated drinking water wells. R. at 5. Risks of heat stroke and mosquito borne diseases rise 

with rising temperatures. Id. Finally, climate change will reduce ocean productivity as a food 

source. Id.  These are certainly claims which “affirmatively and substantially damage the climate 

system.” Juliana 217 F. Supp. 3d at 1250. “Limits on fossil fuel production and combustion 

would reduce further damage to plaintiffs’ properties, reduce these health risks, and would 

maintain the habitability of plaintiffs’ communities.” Id. 

  Although the decision in Juliana is not binding on this court, the reasoning is sound, and 

this court should afford it more than a passing dismissal. The facts of the present case are highly 

analogous to those of Juliana. Application of the underlying principles from Obergefell, the 

latest case from the Supreme Court to establish a fundamental right, is the correct and binding 

method of analysis, which this court should use. Finally, the reasoning from Juliana can be 

expanded upon by citing more cases where the court has established unenumerated fundamental 

rights, many of which were not deeply rooted in history or tradition. McDonald 561 U.S. 742 at 

894. 

B. The “Danger Creation” Exception 

The due process clause does not impose an affirmative obligation on the government to act, 

even where necessary to protect due process rights. Deshaney v. Winnebago Cty. Dep't of Soc. 

Servs., 489 U.S. 189, 196 (1989). In Deshaney, the plaintiffs argued that the county had denied 

them substantive due process under the Fourteenth Amendment by not protecting a son from his 

abusive father. Deshaney 489 U.S. at 191–93. The Supreme Court held that the county's failure 

to provide the son with adequate protection from his father's violence was not a due process 

violation. The Court explained that the Due Process Clause limits governments but does not 

generally impose an affirmative obligation upon governments to protect individuals from private 
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citizens. Id. at 195–96.  

  The “Danger Creation” exception arises when government conduct puts an individual in 

peril due to a “deliberate indifference” to safety. Juliana 217 F. Supp. at 1250 (citing Penilla v. 

City of Huntington Park, 115 F.3d 707, 709 (9th Cir. 1997)). This indifference in the exception 

must be the result of a “culpable mental state more than gross negligence.” Id. at 1251 

(citing Pauluk v. Savage, 836 F.3d 1117, 1125 (9th Cir. 2016)). Many other circuits have 

recognized the “Danger Creation” exception or some variant of it.  See Cornelius v. Town of 

Highland Lake, 880 F.2d 348, 356 (11th Cir.1989); Kneipp v. Tedder, 95 F.3d 1199, 1208–11 

(3rd Cir.1996);  Dwares v. City of New York, 985 F.2d 94, 99 (2d Cir.1993); Reed v. 

Gardner, 986 F.2d 1122, 1125 (7th Cir.1993);  Freeman v. Ferguson, 911 F.2d 52, 54–55 (8th 

Cir.1990). 

  The plaintiffs in Juliana alleged that the government played a “unique and central role in 

the creation of our current climate crisis” Juliana 217 F. Supp. at 1251. They further claimed that 

the government “contributed to the crisis with full knowledge of the significant and unreasonable 

risks posed by climate change; and that the Due Process Clause therefore impose[d] a special 

duty on defendants to use their statutory and regulatory authority to reduce greenhouse gas 

emissions.” Id.   

  The “danger creation” exception applied in Juliana and numerous other circuit courts can 

easily be applied to the present case. “The United States is, historically, the largest single 

national contributor to emissions of greenhouse gases” and “has been responsible for twenty 

percent of cumulative global anthropogenic greenhouse gas emissions to date.” R. at 10. The 

government has not limited fossil fuel production, distribution, or combustion until recently. Id.  

Instead, they have promoted the production and combustion of fossil fuels through programs 
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including “tax subsidies for fossil fuel production, leasing of public lands and seas under its 

jurisdiction for coal, oil, and gas production, creation of the interstate highway system, and the 

development of fossil fuel power plants by public agencies.” Id.   

  In more recent decades, the United States has acknowledged the threat of climate change 

and has taken several steps towards the regulation of domestic greenhouse gas emissions. Id. at 

6. These actions show that the government knows about the increasing threat posed by climate 

change. However, “despite these preliminary regulatory actions over the past decade, United 

States greenhouse gas emissions have decreased only slightly, and global greenhouse gas 

emissions have increased.” Id.  Furthermore, “the Trump administration has proposed to reverse 

these regulatory measures and commitments.” Id.  A better example of “deliberate indifference” 

would be hard to come by. Rising temperatures and sea levels will cause untold harm, not just to 

the plaintiffs in this case, but to humanity as a whole. Forced resettlement due to flooding, health 

issues caused by heat, and depletion of food and water supplies are just a few of the problems 

which can already be observed. Id. at 4-5. 

  The District Court in this case held that the exception did not matter anyway because “the 

majority of government actions complained of long predated any awareness of the potential 

dangers of human induced climate change.” R. at 11. This statement is questionable on its face. 

Congress began regulating greenhouse gas emissions in 1970. Massachusetts v. EPA, 127 S.Ct. 

at 1447 (2007). Common sense dictates that the threat was known at this time, and likely had 

been known for some time before Congress decided to take action. Extreme levels of 

atmospheric Carbon Dioxide were observed in Hawaii as early as 1959. Id.  These facts indicate 

longstanding knowledge of the potential detrimental effects of greenhouse gases on the climate.   
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C. The Public Trust Doctrine 

According to the Ancient Roman Code of Justinian, "the following things are by natural law 

common to all - the air, running water, the sea, and consequently the seashore." J. Inst. 2.1.1 

(J.B. Moyle trans.). R at 10. This is the basic theory behind the public trust doctrine, which has 

been incorporated into U.S. Law through British Common Law. Phillips Petroleum Co. v. 

Mississippi, 484 U.S. 469, 476 (1988).  

It is telling that the Code of Justinian includes “air” in the list of assets “by natural law 

common to all.” J. Inst. 2.1.1 (J.B. Moyle trans.). The New Jersey Supreme Court has similarly 

included air in its list of “common property.” Arnold v. Mundy, 6 N.J.L. 1, 71 (N.J. 1821). 

Over the years, the classification of public trust assets has expanded beyond the British 

Common Law notion that only navigable waters affected by tides were covered by the doctrine. 

In Illinois Cent. R. Co. v. State of Illinois, the supreme court stated that “The harbor of Chicago 

is of immense value to the people of the state of Illinois” and as such, “It is hardly conceivable 

that the legislature can divest the state of the control and management of this harbor, and vest it 

absolutely in a private corporation.” Illinois Cent. R. Co. v. State of Illinois, 146 U.S. 387 (1892). 

It further held that “The state can no more abdicate its trust over property in which the whole 

people are interested, like navigable waters and soils under them ... than it can abdicate its police 

powers in the administration of government and the preservation of the peace.” Id.   

In United States v. Causby, the Supreme Court held that private rights to airspace have “no 

place in the modern world” because they would “transfer into private ownership that to which 

only the public has a just claim.” United States v. Causby, 328 U.S. 256, 261 (1946). Some 

courts have argued that the scope of the doctrine should “be molded and extended to meet 

changing conditions and needs of the public it was created to benefit.” Matthews v. Bay Head 
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Improvement Ass'n, 95 N.J. 306 (1984)). See Juliana 217 F. Supp. at footnote 239. 

  Much like the harbor Illinois Central was of immense value to the people of Chicago, the 

atmosphere is of immense value to humanity as a whole. There is no compelling reason why the 

public trust doctrine cannot be extended to cover the atmosphere. Despite these compelling 

arguments the District Court in this case declined to accept that the “global climate system” is 

covered by the public trust doctrine. R. at 10. The court distorted the plaintiffs’ claim by 

replacing the term “atmosphere” with the phrase “global climate system.” Id.  The atmosphere 

(or air), however, can be polluted much like the harbor in Illinois Central. By allowing, and even 

encouraging corporations like HexonGlobal to dump tons of greenhouse gases into the 

atmosphere, the government has shirked its responsibilities to protect this valuable public trust 

asset.  

VI. Plaintiffs’ Law of Nations claim and public trust claim do not present non-

justiciable political questions. 

The political question doctrine is “primarily a function of the separation of 

powers.” Baker v. Carr, 369 U.S. 186, 210 (1962). It is “designed to restrain the Judiciary from 

inappropriate interference in the business of the other branches of Government.” United States v. 

Munoz–Flores, 495 U.S. 385, 394 (1990). “This limitation on the federal courts was recognized 

in Marbury v. Madison, in which Chief Justice Marshall wrote, ‘questions, in their nature 

political, or which are, by the constitution and laws, submitted to the executive, can never be 

made in this court.’” Marbury v. Madison, 5 U.S. 137 (1803). Baker v. Carr established the 

following factors: 

Prominent on the surface of any case held to involve a political question is found [ 

(1) ] a textually demonstrable constitutional commitment of the issue to a 

coordinate political department; or [ (2) ] a lack of judicially discoverable and 
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manageable standards for resolving it; or [ (3) ] the impossibility of deciding 

without an initial policy determination of a kind clearly for nonjudicial discretion; 

or [ (4) ] the impossibility of a court's undertaking independent resolution without 

expressing lack of the respect due coordinate branches of government; or [ (5) ] 

an unusual need for unquestioning adherence to a political decision already made; 

or [ (6) ] the potentiality of embarrassment from multifarious pronouncements by 

various departments on one question. 

Baker 369 U.S. at 210. “Unless one of these formulations is inextricable from the case at bar, 

there should be no dismissal for non-justiciability on the ground of a political question's 

presence.” Id. at 217. This is a high bar for non-justiciability. The Baker factors “are probably 

listed in descending order of both importance and certainty.” Vieth v. Jubelirer, 541 U.S. 267, 

278 (2004). Any political question doctrine analysis involves a balancing of the principle of 

separation of powers on the one hand, with access to judicial relief on the other.  

A. The First Baker Factor 

“When a case would require a court to decide an issue whose resolution is textually 

committed to a coordinate political department, as envisioned by Baker's first factor, abstention 

is warranted because the court lacks authority to resolve that issue.” Zivotofsky ex rel. Zivotofsky 

v. Clinton, 132 S.Ct. 1421 (Sotomayor, J., concurring). 

In Nixon v. United States, the Supreme Court held the Senate's impeachment procedures 

were non-justiciable in light of Article I's commitment to the Senate of the “sole Power to try all 

Impeachments.” Nixon v. United States, 506 U.S. 224, 229 (1993). “In such cases, the 

Constitution itself requires that another branch resolve the question presented.” Zivotofsky 132 

S.Ct. at 203.  

With regard to the present case, the Constitution makes no reference to climate policy. 

“The Constitution gives the political branches authority over commerce, foreign relations, 

national defense, and federal lands—all areas affected by climate change policy.” Juliana 217 F. 
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Supp. at 1238. “However, the question is not whether a case implicates issues that appear in the 

portions of the Constitution allocating power to the Legislative and Executive Branches.” Id.  

The question instead, is whether it is “textually committed” to another branch of government. 

Zivotofsky at 203. The absence of any reference to “climate policy,” or a related term, indicates 

the drafters’ intent to leave that area uncommitted to any particular branch, and, as a result, the 

first Baker factor cannot apply.  

B. The Second and Third Baker Factors 

 

The second and third Baker factors reflect circumstances in which a dispute calls for 

decision-making beyond courts' competence. Zivotofsky, 132 S.Ct. at 1432 (Sotomayor, J., 

concurring).When a court is given no standard by which to adjudicate a dispute, or cannot 

resolve a dispute in the absence of a yet-unmade policy determination charged to a political 

branch, resolution of the suit is beyond the judicial role envisioned by Article III. Id.   

In Gilligan v. Morgan, the court said “[I]t is difficult to conceive of an area of 

governmental activity in which the courts have less competence” than “[t]he complex, subtle, 

and professional decisions as to the composition, training, equipping, and control of a military 

force.” Gilligan v. Morgan, 413 U.S. 1, 10 (1973). “[T]he crux of th[e political question] inquiry 

is ... not whether the case is unmanageable in the sense of being large, complicated, or otherwise 

difficult to tackle from a logistical standpoint,” but rather whether “a legal framework exists by 

which courts can evaluate ... claims in a reasoned manner.” See Alperin v. Vatican Bank, 410 

F.3d 532, 544 (9th Cir. 2005). 

In the present case, the plaintiffs do not ask the court to make a policy determination. 

They do not ask the court to weigh the benefits of extracting, selling, and consuming fossil fuels 

against the harms such activities cause. Plaintiffs simply seek government protection from the 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027373452&pubNum=0000708&originatingDoc=Ie407e6f0a89711e690aea7acddbc05a6&refType=RP&fi=co_pp_sp_708_1432&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1432
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ravages of climate change; a remedy they are powerless to attain on their own. In this sense, they 

do not ask the court to implement “perfect” or “best” emission standards. They ask the court “to 

determine what emissions level would be sufficient to redress their injuries.” Juliana 217 F. 

Supp. at 1239.   

Furthermore, plaintiffs in the present case base their claims on a Constitutional Due 

Process theory and an international law of nations theory, rather than citing to any statutory or 

regulatory provision. The court here is not being asked to make any type of value judgment 

concerning the actions of any coordinate political department. For these reasons, the second and 

third Baker factors do not apply.  

 

C. The Fourth Through Sixth Baker Factors 

 

“The final three Baker factors address circumstances in which prudence may counsel 

against a court's resolution of an issue presented.” Zivotofsky, 132 S.Ct. at 1432 (Sotomayor, J., 

concurring). “To be sure, it will be the rare case in which Baker 's final factors alone render a 

case non-justiciable.” Id. at 1434. “Courts should be particularly cautious before forgoing 

adjudication of a dispute on the basis that judicial intervention risks” violation of one of the final 

three Baker factors. Id. “A court may not refuse to adjudicate a dispute merely because a 

decision “may have significant political overtones” or affect ‘the conduct of this Nation's foreign 

relations,’” Id. (quoting Japan Whaling Assn. v. American Cetacean Soc., 478 U.S. 221, 230, 106 

S.Ct. 2860, 92 L.Ed.2d 166 (1986)). “Nor may courts decline” a case “simply because the 

question is difficult, the consequences weighty, or the potential real for conflict with the policy 

preferences of the political branches.” Id.   

The present case is not one of those rare cases that should be declined because of the final 

three Baker factors. Although the United States has taken steps, both domestically and 
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internationally, to address climate change, the court is not being asked to disrespect these actions 

by questioning the good faith with which the other branches have acted. See, e.g., Field v. 

Clark, 143 U.S. 649, 672–673 (1892). Furthermore, even though this case has significant 

“political overtones,” this is not reason enough for the court to forego adjudication. It is not 

impossible for the court to undertake this case without causing disrespect to another branch, 

there is no unusual need to follow a political decision already made, and the potential for 

embarrassment from multifarious pronouncements is low. For these reasons, the final three 

Baker factors do not apply.  

Conclusion   

For the foregoing reasons, Appellants respectfully request that this Court reverse the 

District Court’s holding that the Trail Smelter Principle is displaced by the Clean Air Act, and 

recognize a Due Process-based public trust right to governmental protection from atmospheric 

climate change. 
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