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STATEMENT OF JURISDICTION 

 

EnerProg seeks review of the issuance of a final NPDES permit by the United States 

Environmental Protection Agency (“EPA”).  EPA had subject matter jurisdiction to issue the 

permit under the Clean Water Act (“CWA”) section 402. 33 U.S.C. § 1342 (2012). This Court has 

jurisdiction under CWA section 509(b), which states that Administrator action in “issuing or 

denying any permit… [review] may be had by any interested person in the Circuit Court of Appeals 

of the United States” in the district the person transacts the affected business. 33 U.S.C. § 

1369(b)(1) (2012). EnerProg filed a timely petition for review on September 1, 2017, within 120 

days of the Environmental Appeals Board’s (“EAB”) denial of its rehearing request.  

STATEMENT OF THE ISSUES 

 

1. Did the Final Permit properly include CWA section 401 certification conditions provided by 

Progress requiring closure and remediation of the coal ash pond? 

 

a. Was EPA required to include all Progress certification conditions without regard for 

their consistency with CWA section 401(d)?  

 

b. Were the ash pond closure and remediation conditions appropriate requirements of state 

law as required by CWA section 401(d)? 

 

2. Was the April 12, 2017 EPA Notice suspending future compliance deadlines for the Final 

Effluent Limitation Guidelines for the Steam Electric Power Generating Industry effective to 

require the suspension of the permit compliance deadlines for achieving zero discharge of coal 

ash transport water? 

 

3. Can EPA Region XII rely on Best Professional Judgement (“BPJ”) as an alternative ground to 

require zero discharge of coal ash transport wastes?  

 

4. Do the NPDES permitting requirements apply to EnerProg’s pollutant discharges into the 

Moutard Electric Generating Station ash pond, in light of EPA’s July 21, 1980 suspension of 

the sentence of 40 C.F.R. section 122.2 that originally included waste treatment systems 

formed by impounding pre-existing waters of the United States within the regulatory 

definition?  

 

5. Does the ash pond closure and capping plan require a permit for the discharge of fill material 

pursuant to CWA section 404?  

 



 

 2 

STATEMENT OF THE CASE 

 

EnerProg, L.L.C. (“EnerProg”) operates Moutard Electric Generating Station (“MEGS”), 

a coal-fired steam electric power plant, located in Fossil, Progress. Record at 2. On January 18, 

2017, EPA Region XII issued a federal National Pollutant Discharge Elimination System 

(“NPDES”) permit to EnerProg, pursuant to CWA section 402.  Id. at 6. The permit authorizes 

EnerProg to continue discharges at MEGS. Id. 

1.  Moutard Electric Generating Station NPDES Outfalls:  

MEGS has the following five outfalls: 

Outfall 001 discharges water drained via gravity from the cooling towers and circulating 

water system into the Moutard Reservoir. Id. at 7.  

Outfall 002 discharges directly into the reservoir from its ash pond treatment system. Id. 

The pond receives ash transport water containing waste from the plant, which undergoes treatment 

by sedimentation before it is discharged to the Moutard Reservoir via a riser structure. Id. at 7. The 

ash pond was created in June 1978 by damming the upper reach of Fossil Creek, which is a 

perennial tributary to the Progress River, a navigable-in-fact interstate body of water. Id.  

Planned Outfall 002A is a lined retention basin still under construction. Once complete, 

the outflows to the ash pond will be re-directed to the new basin and the ash pond will no longer 

accept wastewater or coal ash. Id. at 8. The retention basin will discharge into the reservoir from 

the ash pond treatment system. Id.  

In Internal Outflow 008, fly ash and bottom ash sluice water mix with cooling tower 

blowdown before flowing into the ash pond. Id. The cooling tower blowdown indirectly discharges 

into the Moutard Reservoir from the ash pond treatment system Id.  
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At Internal Outflow 009, the flue gas desulfurization (“FGD”) blowdown treatment system 

discharges into the ash pond. Id. From there, the blowdown indirectly discharges to the reservoir 

from the ash pond treatment system unless there is a severe rain event. Id. at 9. Since February 

2015, EnerProg has treated this with a vapor compression evaporator (“VCE”) to evaporate a 

majority of the wastewater. Id. The concentrated wastewater moisture conditions the fly ash before 

MEGS sends it to a landfill. Id. The second clean stream is used to partially replace water 

withdrawn from the Moutard Reservoir. Id.  

2. State Certification Conditions  

The NPDES permit contains certification conditions, issued by Progress, pursuant to CWA 

section 401. Id. at 8. One such condition requires EnerProg to cease ash pond operations by 

November 1, 2018, dewater the ash pond by September 1, 2019, and cover the dewatered ash pond 

with an impermeable cap by September 1, 2020. Id. Progress included these requirements to ensure 

compliance with the Progress Coal Ash Cleanup Act (“CACA”), which requires assessment, 

closure, and remediation of coal ash disposal facilities. Id. at 8-9. Progress has no procedures to 

review the permissibility of certification conditions included in NPDES permits. Id. at 10-11.  

3. Effluent Limitation Conditions  

 In accordance with the 2015 revised Effluent Limitation Guidelines for the Steam Electric 

Power Generating Point Source Category (“ELGs”), the permit also requires MEGS to achieve 

zero toxic discharges from its bottom and fly ash transport by November 1, 2018. Id. at 9. The 

2015 ELGs are the subject of a litigation pending in the Fifth Circuit. Id. at 11. On April 12, 2017, 

EPA Administrator Scott Pruitt issued a Notice to postpone compliance deadlines for the 2015 

ELGs pending judicial review. Id. 
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 The permit writer also determined that, independent of the 2015 ELGs, the permit should 

require MEGS to achieve zero discharge of ash handling wastes by November 18, 2018. Id. at 9. 

In the permit writer’s Best Professional Judgement (“BPJ”), this constituted the Best Available 

Technology (“BAT”) for coal ash wastes. Id. at 9. The permit writer based this determination on 

her belief that the 2015 ELGs prove that dry handling of coal ash has been in use in the industry 

for several years, and that MEGS was sufficiently profitable to adopt these measures with no more 

than a twelve cent per month increase to the average consumers’ electric bill. Id. 

4. Procedural History  

On April 1, 2017, both EnerProg and Fossil Creek Watchers, Inc. (“FCW”), filed petitions 

for review of the NPDES permit, pursuant to 40 C.F.R. part 124, requesting on a number of 

grounds that the permit be remanded to Region XII for further consideration. Id. at 2. In the Spring 

Term, 2017, the Environmental Appeals Board (“EAB”) denied both petitions for review. Id. at 1. 

SUMMARY OF THE ARGUMENTS 

 
 First, EPA’s inclusion of Progress’ certifications conditions was impermissible under CWA 

section 401(d), which requires state conditions included in a NPDES permit comply with CWA, 

by either limiting pollutant discharge or ensuring compliance with state water quality standards. 

EPA should have reviewed the conditions prior to including them in the permit to protect 

EnerProg’s due process rights and ensure the conditions were permissible. The conditions imposed 

by Progress do not limit EnerProg’s pollutant discharges, nor ensure compliance with any water 

standards or related state laws. Therefore, they are impermissible under section 401(d).  

Second, under Administrative Procedure Act (“APA”) section 705, EPA has authority to 

suspend deadlines for compliance with the 2015 ELGs, pending judicial review, to preserve the 

status quo. As it is a temporary stay, it is not subject to notice and comment rulemaking 
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requirements, and EPA’s stay was neither arbitrary nor capricious. Furthermore, EPA also has 

authority under 40 C.F.R. section 124.16 to suspend contested permit conditions. As the 2015 

ELGs are a condition of many NPDES permits, the April 25, 2017 Notice should be effective to 

suspend permit compliance deadlines for conditions originating from the ELGs, including the 

achievement by EnerProg of zero discharge of coal ash transport water.  

Third, EPA was not permitted to rely on BPJ as an alternative ground requiring EnerProg 

to achieve zero discharge of coal ash transport waste. The 2015 ELGs apply in full to EnerProg, 

and 40 C.F.R. section 125.3(c) limits setting individual effluent limitations where ELGs apply in 

part or in full. EPA also failed to consider certain factors for Best Practical Control Technology 

(“BPT”), Best Conventional Pollutant Control Technology (“BCT”), and BAT, when setting 

individual limitations for effluent discharge. Thus, the requirement that, independent of the 2015 

ELGs, EnerProg achieve zero discharge of coal ash transport waste should be struck.  

Fourth, EnerProg does not require a permit for internal discharges into the MEGS ash pond 

because 40 C.F.R. section 122.2 specifically excludes waste treatment systems from the definition 

of water of the U.S. While an interpretive sentence of section 122.2 arguably precludes such ash 

ponds from exemption, EPA suspended this sentence indefinitely in 1980 pursuant to its authority 

to suspend interpretive rules. Moreover, FCW’s claim, which could have been brought over thirty-

seven years ago, should be barred by the equitable defense of laches.  

Finally, since waste treatment systems are not considered waters of the U.S. and are exempt 

from permitting requirements, EnerProg does not need a section 404 permit to cap and fill its ash 

pond. No statute or regulation implies an exempt waste treatment system, such as the MEGS ash 

pond, would revert to a navigable water of the U.S. upon retirement. While CWA includes 
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provisions recapturing formerly exempted waters as waters of the United States when put to new 

uses, no such provision exists for waste treatment systems. 

STANDARD OF REVIEW 

 

Agency decisions are reviewed under APA §§ 701-706. 5 U.S.C. § 706(2)(A) (2012).  The 

EAB’s decision is an action of EPA, and may be over turned by this Court if it was “arbitrary, 

capricious, an abuse of discretion or otherwise not in accordance with law.” 5 U.S.C. § 706(2)(A) 

(2012); see Alaska Dep’t of Envtl. Conservation v. EPA, 540 U.S. 461, 496–97 (2004); see 

also Adams v. EPA, 38 F.3d 43, 49 (1st Cir. 1994) (applying standard of review to EPA's issuance 

of NPDES permit). “An agency's action is arbitrary and capricious if the agency fails to consider 

an important aspect of the problem, if the agency offers an explanation that is contrary to the 

evidence... or if the agency's decision is contrary to the governing law.” 5 U.S.C. § 706(2) (2012); 

Lands Council v. Powell, 395 F.3d 1019, 1026 (9th Cir. 2005). 

ARGUMENTS 

 

I. EPA improperly included Process’ certification conditions requiring ash pond 

closure and capping in EnerProg’s NPDES permit. 

 

 When EPA issues a NPDES permit under section 402, states may include additional 

requirements which “shall become a condition on any Federal license or permit subject to the 

provisions of this section.” 33 U.S.C. § 1341(d) (2012). EPA is required to review the 

permissibility of a state’s section 401(d) certification conditions and, in this case, those conditions 

were impermissible. Section 401 gives EPA the duty to review conditions to ensure they are 

permissible under CWA. Id. Beyond that, due process requires EPA to review the conditions 

before including them in the permit when there are no state review procedures. Record at 10. Due 

process requires the meaningful opportunity to be heard before the deprivation of a property 

interest. Mathews v. Eldridge, 424 U.S. 319, 333 (1976). EnerProg had a property interest in the 
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capital it would be required to expend to comply with the conditions. There was no such 

opportunity as the conditions were included without a pre-inclusion review by EPA or Progress. 

Had EPA reviewed the conditions, it would have found them impermissible as the conditions did 

not ensure compliance with effluent limitations, state water quality standards, or any other 

appropriate requirement of state law. 

A. Due process required EPA to review the section 401(d) certification 

conditions for their permissibility. 

 

EPA found it had no discretion to reject conditions included in a state’s section 401 

certification. Record at 11. EPA based this on the text of section 401(d) which states state 

certifications “shall become a condition on any federal license or permit subject to the provisions 

of this section.” Record at 11; 33 U.S.C. § 1341(d) (2012). EPA also incorrectly cited American 

Rivers, Inc. v. FERC in support of its decision. Record at 11. In American Rivers, the court held 

the Federal Energy Regulatory Commission did not have the “authority to reject unlawful state 

conditions” as it was not “Congressionally authorized to administer the CWA.” Am. Rivers v. 

FERC, 129 F.3d 99, 107 (2d Cir. 1997). EPA erred in applying this case, as EPA is congressionally 

authorized to administer 33 U.S.C. § 1251(d) (2012).  

 EPA’s plain language analysis only evaluated the first section of the relevant sentence. The 

second clause states certification conditions are “subject to the provisions of this section.” 33 

U.S.C. § 1341(d) (2012).  This limiting language envisions a system in which the only conditions 

included from the state certification are those that are permissible under CWA. EPA has the duty 

to ensure state conditions are allowed under the NPDES permitting scheme and CWA. Here, EPA 

failed to take steps to ensure Progress’ conditions were permissible. Not only was EPA’s failure 

to perform this review an abdication of its duty, it also violated EnerProg’s due process rights.  
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1. Due process is implicated when state certification conditions are included 

in a permit. 

 

The Fifth and Fourteenth Amendments prohibit federal and state governments from 

depriving a person of “life, liberty, or property, without due process of law.” U.S. Const. amend. 

V; U.S. Const. amend. VI, § 1. To establish a procedural due process claim, a party must first show 

the existence of a protected property interest. Paterek v. Vill. of Armada, 801 F.3d 630, 649 (6th 

Cir. 2015). 

Here, EnerProg has a property interest at stake in the considerable capital it will expend 

complying with the certification conditions to close and cap the ash pond. By including the closure 

and capping requirement, EPA is forcing use of capital in a particular way. That use of capital 

requires expending it, and that required expense of capital is a deprivation without an opportunity 

to be heard. A "fundamental requirement of due process is the opportunity to be heard 'at a 

meaningful place and in a meaningful manner.'" Mathews, 424 U.S. at 333. 

2. EPA should review the permissibility of adjudicative conditions pre-

inclusion when there are no state procedures for review of conditions. 

 

The Fourth and Seventh Circuits found that some mechanism should be available to review 

the inclusion of conditions in NPDES permits where no state procedures exist, however the courts’ 

views on the required procedure differed.  Consolidation Coal Co. Inc. v. EPA, 537 F.2d 1236, 

1239 (4th Cir. 1976); U.S. Steel Corp. v. Train, 556 F.2d 822, 836 (7th Cir. 1977). The Fourth 

Circuit came to the correct result in Consolidation Coal in finding that due process requires EPA 

review of NPDES permitting conditions when state procedures do not exist. 537 F.2d at 1239. 

Here, Progress lacks procedures to review conditions. Record at 10. Thus, due process 

requires EPA to review the NPDES conditions.  
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a) EPA’s inclusion of the conditions in EnerProg’s permit is 

adjudicative.  

 

Procedural due process rights attach to agency action when it is adjudicative, as opposed 

to legislative, in nature. 75 Acres, LLC v. Miami-Dade Cty., Fla., 338 F.3d 1288, 1294 (11th Cir. 

2003).  Legislative actions are denied due process rights because when “the legislature passes a 

law which affects a general class of persons, those persons have all received procedural due 

process—the legislative process.” Id. (citing Ronald E. Rotunda & John E. Nowak, Treatise on 

Constitutional Law § 17.8 (3d ed.1999)). An adjudicative act concerns a small number of people 

exceptionally effected on an individual basis as opposed to a general class. Id. at 1293-94. When 

an action is adjudicative, those affected may be entitled to procedural due process “above and 

beyond that which already has been provided by the legislative process.” Id. at 1294. 

Here, the inclusion of the certification conditions was adjudicative in nature. First, the only 

party concerned in was EnerProg and thus, the act concerned a small number of people. Second, 

the certification conditions affected EnerProg exceptionally as they create incredibly expensive 

requirements and deadlines for compliance. Finally, this effects EnerProg individually as opposed 

to as a member of a general class as the conditions are part of EnerProg’s permit and address the 

MEGS ash pond specifically. Thus, as EnerProg was exceptionally affected on an individual basis, 

EPA’s inclusion of the certification conditions in the permit constitutes an adjudicative action.  

b) Procedural due process requires EPA to do a pre-inclusion 

review of the conditions for permissibility.  

 

When an agency’s adjudicative act deprives a person of a property interest, procedural due 

process is implicated. Id. at 1294. When procedural due process is implicated, the Mathews 

balancing test is used to determine the required procedure. Id. This balancing test considers three 
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factors: (1) the private interest affected; (2) the value of additional procedure compared to the risk 

of erroneous deprivation; and (3) the government's interest.  Mathews, 424 U.S. at 335.  

1) EnerProg’s private affected interest weighs in favor of a per-inclusion 

review of conditions.  

 

 The private interest of a permittee here is substantial. Without review of certification 

conditions for their permissibility under CWA, a permittee may be forced to comply with standards 

far beyond the scope of the NPDES permitting scheme. States could impose, as Progress has here, 

conditions only tangentially related to water quality without review. These additional conditions 

inevitably cost permittees valuable resources when, as here, incredibly ambitious deadlines are set. 

Without pre-inclusion review, permittees are forced to comply, or be held liable for sanctions,  

while seeking post-inclusion review. Final permit conditions requiring this kind of expense need 

certainty attached so as not to deprive permittees of property before they are able to obtain a 

meaningful opportunity to be heard regarding permissibility. Thus, the private interest at stake in 

having pre-inclusion review is substantial.    

2) The value of pre-inclusion review and risk of erroneous deprivation 

without it weigh in favor of having EPA review the conditions.  

 

 Here, the costs of additional procedure are not high compared to the risks inherent in 

erroneous deprivation. EPA review of the certification conditions as they are including them in the 

permit would not be overly burdensome. Where the state has not set up review proceedings, EPA 

will already be overseeing the entire permitting process. 33 U.S.C. § 1342 (2012). A review for 

permissibility of the state conditions is not much additional procedure when viewed in light of the 

tasks EPA is already assigned.  

 The risks of erroneous inclusion are substantial. As stated above, if impermissible 

conditions are imposed, states will be able to obtain federally enforced compliance of any 
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conditions, unchecked by statutory and constitutional constraints. This system creates perverse 

incentives for states to avoid establishing judicial review provisions to save resources and avoid 

checks on power. Even if post-inclusion review were afforded to permittees, deprivation could still 

be forced by including deadlines that require expenditure before the opportunity for post-permit 

review. Permittees would be unduly burdened by the need for compliance with permit conditions 

unrelated to water quality and exceeding the scope of the Act. The substantial deprivation of 

property interest compared to the minimal costs of additional procedure weighs in favor of 

requiring a pre-inclusion review.  

3) The government’s interest in fairness and efficiency are benefited by 

holding pre-inclusion review of conditions.  

 

 The government clearly has an interest in efficient permitting procedures. As stated above, 

a pre-inclusion review is not substantially more burdensome than current procedures as EPA 

oversees the permitting process in cases where no state review is provided. It is not a significant 

burden for the EPA to review for permissibility. 

The government also has an interest in ensuring regulated entities are not unduly burdened. 

If unchecked power as cited above is allowed, regulated entities would be required to pass 

additional costs of compliance to their consumers. When certification conditions are not reviewed 

for permissibility, they are not properly viewed in light of the costs of compliance balanced against 

its benefits. The government has a significant interest in ensuring regulated entities, especially 

energy producers, remain cost effective and not over regulated.  

So far as the Seventh Circuit held otherwise in U.S. Steel Corp. v. Train, this Court should 

decline to follow. There, the Seventh Circuit found review of the validity of permit conditions was 

only available to permittees by filing an action against state officials in federal district court. U.S. 

Steel Corp., 556 F.2d at 836. However, this process not only violates due process, it is inefficient. 
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Where state procedures are inadequate, it would save resources for EPA to review conditions prior 

to inclusion. It is especially burdensome for a permittee who may not be able to afford the expense 

of litigation and therefore is forced to comply with impermissible conditions. Pre-inclusion EPA 

review will assist the government and avoid unnecessary compliance and litigation costs. Because 

the private interest is substantial, the value is high, and the cost to the government is low, the 

procedure should be required as a matter of due process.  

B. The conditions are not permissible because they do not ensure compliance 

with effluent limitations, state water quality standards, or any other 

appropriate requirements of state law. 

 

In relying on PUD No. 1 of Jefferson Cty. V. Wash. Dep’t of Ecology, EPA stated that the 

Supreme Court has taken a “broad view” in considering “conditions appropriately related to state 

law.” Record at 11. Based on this interpretation, EPA found it “could not say that ash pond 

remediation is so completely unrelated to surface water quality as to be beyond the scope of section 

401(d).” Record at 11. In reaching this conclusion, EPA radically expanded the narrow holding of 

PUD No. 1 to allow, as a section 401(d) condition, compliance with areas of water regulation base 

on a state’s desires. This expansive reading ignores the Supreme Court’s statement that “although 

§ 401(d) authorizes the State to place restrictions on the activity as a whole, that authority is not 

unbounded.” PUD No. 1 of Jefferson Cty. v. Wash. Dep’t of Ecology, 511 U.S. 700, 712 (1994). 

States may only impose conditions necessary to ensure a permittee complies with effluent 

limitations, state water quality standards, or any other “appropriate requirement of state law.” Id. 

at 711. The certification conditions here do not ensure EnerProg will comply with any of these 

three categories.  
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1. The conditions do not ensure compliance with effluent limitations because 

they do not limit the quantity of pollutants discharged. 

 

 Effluent limitations restrict the quantity of pollutants discharged. Great Basin Mine Watch 

v. Hankins, 456 F.3d 955, 962 (9th Cir. 2006). Closure and capping requirements do not limit the 

pollutants discharged nor address the amount of pollutants discharged from the MEGS plant. These 

conditions will not change the quantity of discharged pollutants allowed. While the conditions 

require a new location for the discharge, EPA cannot construe these as limiting pollutant discharge. 

Therefore, the conditions do nothing to ensure compliance with effluent limitations.  

2. The certification conditions do not ensure compliance with state water 

quality standards or other appropriate requirements of state law because 

the ash pond is not a navigable water and even if it was, CACA is not a 

state water quality standard. 

 

In PUD No. 1, the Supreme Court found that “another appropriate requirement of state 

law” references those conditions to ensure compliance with state water quality standards. PUD 

No. 1 of Jefferson Cty., 511 U.S. at 713-14. CWA defines state water quality standards as 

“consisting of the designated uses of the navigable waters involved and the water quality criteria 

for such waters based upon such uses.” 33 U.S.C. § 1313(c)(2)(A) (2012).  

a) The ash pond is not a navigable water and EPA cannot use 

state water quality standards to regulate it.  

 

“The term "navigable waters" means the waters of the United States.” 33 U.S.C. § 1362(7) 

(2012). Because the ash pond is a water treatment system, it is not included in the definition of 

waters of the United States, and the conditions cannot stand. See infra, section IV. The plain 

language of the statute limits state water quality standards to regulate navigable waters. EPA 

cannot regulate the ash pond under this section because it is not considered a navigable water.  

These conditions cannot ensure compliance with state water quality standards because none can 
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exist for water treatment systems. Therefore, they are not permissible state certification conditions 

to comply with state water quality standards under CWA.  

b) Even if the ash pond was a navigable water, the CACA is 

not a state water quality standard. 

 

State water quality standards can be “broad, narrative criteria.” PUD No. 1 of Jefferson 

Cty., 511 U.S. at 714-15.  In PUD No. 1 of Jefferson County, the court found a statement 

designating the use of the water to include “salmonid migration, rearing, spawning, and 

harvesting” was a proper water quality criterion.  Id. at 714.  The court determined that when there 

is a designated use, a court can find state water quality criteria. Id. at 714-15.  The court found that 

both designated uses and specific, numeric criteria are sufficient for permit conditions under the 

“other requirements of state law” allowed to ensure state water quality criteria are upheld. Id. 

The CACA at issue in the state certification conditions is not enough even given this broad 

reading of the statute. Progress’ legislature enacted the CACA to “prevent public hazards 

associated with the failures of ash treatment pond containment systems, as well as leaks from those 

treatment ponds into ground and surface waters.” Record at 10. This alone cannot constitute a state 

water quality criterion. While the CACA recites harms to be remedied, it never references the 

designated use of the protected waters. The criteria in PUD No. 1, with its expansive reading of 

what constitutes a state water quality criterion, is more descriptive than this and at least gives some 

criteria to determine if the water is at the same quality as is required to maintain the use of the 

water. There, the test could be that a certification condition is permissible if it protects the ability 

of salmon to live in the water. Here, no such test can be developed for determining if the water 

quality is up to a standard or if a condition will have maintained that standard. The basic 

requirements, even in the broadest reading, are not fulfilled by the CACA and cannot be a state 

water quality standard. Certification conditions therefore cannot be made to ensure compliance.  
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 Progress’ certification conditions in EnerProg’s NPDES permit are impermissible as they 

do not ensure compliance with effluent limitations, state water quality standards, or other 

appropriate requirements of state law. EPA had a duty to review the permissibility of Progress’ 

section 401(d) certification conditions, and due process required the review prior to inclusion in 

the permit conditions. 

II. The April 25, 2017 EPA Notice was effective in suspending certain permit 

compliance deadlines for the Final Effluent Limitation Guidelines for the Steam 

Electric Power Generating Industry, including the deadline for achieving zero 

discharge of coal ash transport water. 

 
A. EPA has authority under section 705 of the APA to issue temporary stays of 

compliance deadlines to preserve the status quo pending judicial review.   

 
EPA’s April 25, 2017 suspension of certain permit requirement deadlines for the 2015 

ELGs was based on the authority provided by APA section 705. Record at 11. Section 705 permits 

an agency to “postpone the effective date of action taken by it, pending judicial review.” 5 U.S.C. 

§ 705 (2012).  It also allows the reviewing court to “issue all necessary and appropriate process to 

postpone the effective date of an agency action or to preserve status rights pending conclusion of 

the review proceedings.” Id.  

In this case, EPA’s postponement of ELG permit compliance deadlines is properly based 

on APA section 705, as it preserves the status quo pending underlying litigation in the 5th Court of 

Appeals. As it is only a temporary stay to preserve the status quo, it is not subject to notice and 

comment rulemaking requirements. Sierra Club v. Jackson, 833 F. Supp. 2d 11, 28 (D.D.C. 2012). 

As the postponement is within the scope of APA section 705 and was neither arbitrary nor 

capricious, it should be upheld.  
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1. Postponement of the ELGs compliance deadline is permissible under 

APA section 705 to preserve the status quo while judicial review is 

ongoing. 

 

EAB ruled that EPA’s stay was impermissible because section 705 of the APA “does not 

authorize the extension of compliance dates only of the effective date.” Record at 11. While the 

2015 ELGs were effective on January 4, 2016, EPA states that since the compliance dates have 

not yet passed, “they are within the meaning of the term ‘effective date’ as that term is used in 

Section 705 of the APA.” 82 Fed. Reg. 19005 (Apr. 25, 2017). Rather than postponing the entire 

rule, EPA’s postponement may be considered a postponement of the effective date for enforcement 

of the 2015 ELGs. Thus, the postponement is permissible under APA section 705 as a stay of an 

effective date. 

2. EPA postponement of the ELGs compliance deadline does not constitute 

substantive rulemaking, and thus is not subject to notice and comment 

requirements.  

 

EAB also found that EPA cannot postpone the compliance deadline without complying 

with notice and comment rulemaking requirements. Record at 3. However, when the Supreme 

Court reviewed a similar delay notice in Sierra Club v. Jackson, they stated “a temporary stay to 

preserve the status quo does not constitute a substantive rulemaking” and “therefore is not subject 

to notice and comment requirements.” Sierra Club, 833 F. Supp. 2d at 28. Since postponement of 

the compliance deadline in this case is only until the underlying litigation in the 5th Circuit has 

concluded, it is temporary and does not constitute substantive rulemaking. Thus, EPA is not 

required to comply with rulemaking requirements to provide notice or an opportunity for comment.  

3. The court should uphold EPA’s decision to postpone the ELGs 

compliance deadline as it was neither arbitrary nor capricious.  

 

Courts may only overturn agency decisions that are obviously arbitrary or capricious. 

“Review under [this] standard is narrow, and the court does not substitute its judgement for that of 
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the agency.” Lands Council v. McNair, 437 F.3d 981, 987 (9th Cir. 2008). A decision is arbitrary 

or capricious only “if the agency has relied on factors which Congress has not intended it to 

consider, entirely failed to consider an important aspect of the problem, [or] offered an explanation 

for its decision that runs counter to the evidence . . . or is so implausible that it could not be ascribed 

to a difference in view or the product of agency expertise.” Motor Vehicle Ass'n v. State Farm Mut. 

Auto. Ins. Co., 463 U.S. 29, 43 (1983). In reviews of “technical or scientific evaluations and 

determinations,” the agency is to be given “the highest level of deference.” Citizens Coal Council 

v. EPA, 447 F. 3d 879, 980 (6th Cir. 2006).   

In Sierra Club v. Jackson, the Supreme Court established more specific criteria for 

evaluating whether a decision to stay agency action is permissible. In that case, the Supreme Court 

overturned an EPA Delay Notice, finding that it was arbitrary and capricious for three reasons. 

Sierra Club, 833 F. Supp. 2d at 29. First, while EPA had relied on APA section 705, they failed to 

base the stay on underlying litigation. Id. at 30. Second, the court found that “the standard for a 

stay at the agency level is the same as the standard for a stay at the judicial level,” yet EPA did not 

justify their decision under this standard. Id. Finally, EPA violated both its own precedents and 

prior Supreme Court rulings by not evaluating their decision under a four-part test for stays and 

injunctions. Id. This test considers “(1) the likelihood that the party seeking the stay will prevail 

on the merits of the appeal; (2) the likelihood that the moving party will be irreparably harmed 

absent a stay; (3) the prospect that others will be harmed if the court grants the stay; and (4) the 

public interest in granting the stay.” Id. While the Supreme Court considered EPA’s failure to 

justify the postponement under the standard for judicial stays and its failure to apply the test for 

stays and injunctions as separate bases for overturning EPA’s decision, they are really one since 

https://advance.lexis.com/document/?pdmfid=1000516&crid=d9fee4d1-10af-44d4-8d19-e636f55376c2&pddocfullpath=%25252Fshared%25252Fdocument%25252Fcases%25252Furn%25253AcontentItem%25253A4JYM-0DH0-0038-X14R-00000-00&pddocid=urn%25253AcontentItem%25253A4JYM-0DH0-0038-X14R-00000-00&pdcontentcomponentid=6390&pdshepid=urn%25253AcontentItem%25253A7XWP-9Y21-2NSD-M1VG-00000-00&pdteaserkey=sr11&pditab=allpods&ecomp=tyffk&earg=sr11&prid=0e75e987-c5ac-4be0-99eb-672c4f9b6c11
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justification under the judicial standard for stays and injunctions can be established through 

application of this test. Id.  

a) Postponement of the compliance deadlines is based on 

underlying litigation in the 5th Circuit Court of Appeals.  

 

Applying the factors from Sierra Club v. Jackson provides a clear pathway to determine if 

the postponement of the ELGs compliance deadline was arbitrary or capricious. EPA’s decision 

to issue a stay was based on a current case in the U.S. Court of Appeals for the Fifth Circuit, 

Southwestern Electric Power Co., et. al. v. EPA. 82 Fed. Reg. 19005 (Apr. 25, 2017). This case 

consolidates seven petitions received by EPA requesting review of the ELGs. Id. As the April 25th 

Notice was issued in response to two of the petitions from that case, it is invariably based on the 

Southwestern case. The purpose of the delay is to determine if EPA will change any part of the 

ELGs, so that the court may conserve time and resources by addressing only those parts of the 

ELGs that EPA believes should not be changed.  

b) EPA’s postponement is justified under the four-part test 

for preliminary injunctions.  

 

EPA’s decision to postpone the compliance deadlines, as published in the Federal Register, 

addresses the four-part test for preliminary injunctions, and thus is justified under judicial 

standards for stays. “A movant need not always establish a high probability of success on the 

merits,” and “a stay may be granted with either a high probability of success and some injury, or 

vice versa.” Cuomo v. U.S. Nuclear Regulatory Comm’n, 772 F.2d 972, 974 (D.C. Cir. 1985). 

1) The party moving for the stay is likely to succeed on the merits.  

 

The motion to stay is likely to succeed on the merits because evidence shows much of the 

data EPA used in developing the 2015 ELGs was outdated and inaccurate, and the methods used 

were not available for public review. Letter from Utilities Water Act Group to Scott Pruit, 



 

 19 

Administrator for EPA , 14-5, 19, 52-3 (Mar. 24, 2017), https://www.epa.gov/sites/production/-

files/201703/documents/letter_to_epa_submitting_petition_for_reconsideration_w_exhibits-

c_508.pdf (“Letter to EPA”). Moreover, while EPA states that the postponement of compliance 

deadlines is not “a concession of error with respect to the rulemaking,” it also acknowledges that 

“the far-ranging issues contained in the reconsideration petitions warrant careful and considerate 

review of the rule.” 82 Fed. Reg. 19005 (Apr. 25, 2017). By acknowledging the need for review, 

EPA is admitting the merit of the petitioners’ concerns. 

2) The parties moving for the stay are likely to suffer irreparable economic 

harm.  

 

Without postponement, EPA notes companies subject to the ELGs will face significant 

“planning and capital expenditures” to meet the new requirements. Id. These costs may result in 

significant job loss and economic impact for communities in which the affected companies are 

located. Letter to EPA at 55-6, 71. Should the court in Southwestern, or EPA determine that 

revision of the ELGs is necessary or that portions must be repealed, then much of the planning 

may need to be redone, increasing costs and threatening job losses. Thus, the parties moving for a 

stay are likely to suffer irreparable economic harm should the postponement not be granted.  

3) Others will suffer very little harm should the stay be granted.  

 

The potential harm to others as a result of the postponement is minimal. Although EPA 

acknowledges that the delay in compliance will delay the protections provided by the ELGs, they 

also state that “it is more appropriate to consider the impact on minority and low-income 

populations in the context of possible substantive changes as part of any reconsideration of the 

2015 rule.” 82 Fed. Reg. 19005 (Apr. 25, 2017). Furthermore, the postponement does not create 

“a disproportionate risk to children.” 82 Fed. Reg. 26017, 26018 (June 6, 2017). EPA believes that 

there will be more harm to the general population should compliance be required before the review 
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is complete than by a slight delay. Thus, the factor of harm to others weighs in the favor of the 

parties moving for a stay.   

4) Granting the postponement is in the public interest. 

  

Finally, the Administrator of EPA has repeatedly stated it is in the public interest to grant 

this stay. 82 Fed. Reg. 19905 (Apr. 25, 2017). As the economic costs that the companies complying 

with the ELGs will incur could significantly impact jobs and the economy, delaying compliance 

until a review of the ELGs is complete ensures a seamless implementation of the final rule and 

minimizes any economic disruption. It is in the public interest to issue a stay of the compliance 

with the ELGs.  

The factors laid out in Sierra Club v. Jackson show that the decision to delay the 

compliance date of the 2015 ELGs was neither arbitrary nor capricious, and should be upheld. As 

ELGs are enforced by EPA through the NPDES permitting process, postponement of the ELG 

compliance deadline will delay the compliance of the analogous permit conditions. 

B. EPA has authority under 40 C.F.R. section 124.16 to postpone compliance 

deadlines pending agency review of a NPDES permit condition.   

 
Under 40 C.F.R. section 124.19, EPA may review NPDES permit requirements when a 

request for review is filed or when EPA determines a review is necessary. 40 C.F.R. §124.19 

(2017). When EPA undertakes such a review, 40 C.F.R. section 124.16 states that “the effect of 

the contested permit conditions shall be stayed and shall not be subject to judicial review pending 

final agency action.” 40 C.F.R. 124.16 (2017).  

 In this case, EPA has decided to review the ELGs, a decision influenced by petitions for 

review received by EPA. Effluent limitations are a key factor in NPDES permits, and the ELGs 

are a primary method of imposing effluent limitations. NPDES Permit Limits, EPA (Nov. 25, 

2017), https://www.epa.gov/npdes/npdes-permit-limits. Thus, ELGs are a condition of many 



 

 21 

NPDES permits. Since ELGs are therefore contested permit conditions, EPA’s decision to review 

and reconsider the 2015 ELGs has the effect of staying the ELGs compliance deadlines in NPDES 

permits issued by EPA.  

III. EPA could not rely on BPJ as an alternative ground to require zero discharge of 

coal ash transport wastes.  

 
“Effluent limitations serve as the primary mechanism in NPDES permits for controlling 

discharges of pollutants to receiving waters.” NPDES Permit Limits, EPA. In general, effluent 

limitations are imposed through the “EPA-promulgated effluent limitations,” the ELGs. 40 C.F.R. 

§ 125.3(c)(1) (2017). However, 40 C.F.R. section 125.3(c) establishes three situations where 

“technology-based treatment requirements,” including effluent limitations, “may be imposed” on 

a case-by-case basis: when the discharger has requested a variation from ELGs, when ELGs are 

entirely inapplicable to the discharger, or when ELGs do not apply to certain pollutants or certain 

aspects of the discharger’s operation. Id. No exception exists for a permit writer to set case-by-

case limitations when ELGs apply in full and the discharger has not applied for a variance. When 

one of these three situations occur, a permit writer may use their BPJ to set limitations on an 

individualized basis. Id. 

A. Under 40 C.F.R. section 125.3(c), EPA could not use BPJ to set a NPDES 

permit condition because EnerProg did not apply for a variance and the 2015 

ELGs apply in whole to EnerProg’s operation and pollutants.  

 
In the present case, although the permit writer claimed that “independent of the 2015 ELGs, 

this permit must contain limits for toxic pollutants actually present in the discharge,” none of the 

situations in section 125.3(c) apply. Record at 9. While compliance with the 2015 ELGs is a 

condition of EnerProg’s NPDES permit, EnerProg did not apply for a variance. Accordingly, the 

first exception for setting limitations does not apply.  
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Since compliance with ELGs is a condition of EnerProg’s permit, ELGs are applicable to 

EnerProg’s operation, so the second exception does not apply. Finally, there no evidence suggests 

the 2015 ELGs do not apply as a whole to EnerProg’s operation and the pollutants it produces. 

While the EAB states that the “coal ash pond contains toxic pollutants such as mercury, arsenic, 

and selenium that are not regulated by the 1982 ELGs,” the 1982 ELGs were replaced by the 2015 

ELGs, which now regulates these pollutants. Record at 11; 40 C.F.R. § 423.13 (2017). In 

subjecting EnerProg to limitations independent of the 2015 ELGs, the permit writer did not argue 

that the 2015 ELGs do not apply to any aspect of EnerProg’s operation or the pollutants it produces. 

Thus, the third exception for applying technology-based treatment requirements through case-by-

case limitations also does not apply.  

Since EnerProg did not request a variance and ELGs are applicable in whole to EnerProg, 

under 40 C.F.R section 125.3(c), the permit writer was not permitted to use her BPJ to set 

individual limitations. The only applicable method of imposing technology-based treatment 

requirements for effluent in this case is through the 2015 ELGs.  

B. EPA failed to comply with 40 C.F.R. section 125.3(d), which requires that in 

setting individual permit limitations, the permit writer’s BPJ needs to be 

based on certain enumerated BPT, BCT, and BAT factors.  

 
In addition to limiting application of BPJ to situations in which ELGs are not applicable or 

feasible, EPA also requires that this BPJ be rendered in accordance with certain enumerated 

factors. 40 C.F.R. § 125.3(c) (2017). When ELGs are inapplicable, the permit writer must consider 

“the appropriate technology for the category or class of point sources of which the applicant is a 

member, based upon all available information,” “any unique factors relating to the applicant,” and 

all BPT, BCT, and BAT factors established in section 125.3(d). 40 C.F.R. §125.3(c)(2). When 

ELGs only apply to certain pollutants or aspects of the discharger’s operation, the permit writer 
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must consider a combination of the BPT and BCT methods set out in 40 C.F.R. section 125.3(d)(1) 

and (2). 40 C.F.R. § 125.3(c)(3) (2017).  

While EPA may “rely on its well-founded beliefs, scientifically-derived knowledge, and 

experience-driven professional judgement, it must support the beliefs, knowledge, and judgement 

with evidence.” Pollinator Stewardship Council v. EPA, 806 F.3d 520, 538 (9th Cir. 2015). “When 

issuing permits according to its BPJ, EPA is required to adhere to the technology-based standards 

. . . .” Nat. Res. Defense Council, Inc. v. EPA, 859 F.2d 156, 183 (D.C. Cir. 1988). In this case, the 

permit writer’s requirement that MEGS achieve zero discharge regardless of the 2015 ELGs was 

neither supported by evidence nor based on the technology-based standards established in section 

125.3(d).  

1. EPA failed to show that zero discharge of ash handling wastes is justified 

under the BAT requirement factors set forth in 40 C.F.R. section 

125.3(d)(3). 

 

While the permit writer claimed “that zero discharge of ash handling wastes by November 

1, 2018 constitutes BAT for discharges associated with coal ash wastes,” she did not address the 

factors for BAT under section 125.3(d)(3). Record at 9. The permit writer listed two considerations 

in setting limitations according to their BPJ. First, they relied on EPA’s determination “that dry 

handling of bottom ash and fly ash has been in use at existing plants in the industry for many 

years.” Id. Second, she claimed MEGS was “sufficiently profitable to adopt dry handling of these 

wastes with zero liquid discharges, with no more than a twelve cents per month increase in the 

average consumer’s electric bill.” Id. This fails to address the factors laid out in section 

125.3(d)(3), which tailor the limitations to an individual facility.  

Required BAT factors in section 125.3(d) include: “the age of the equipment and facilities 

involved,” “the process employed,” “the engineering aspects of the application of various types of 
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control techniques,” “process changes,” and “non-water quality environmental impact (including 

energy requirements),” in addition to “the cost of achieving such effluent reduction.” 40 C.F.R. § 

125.3(d)(3) (2017).  

Rather than addressing the specific technological concerns in attaining zero discharge at 

MEGS, the permit writer relied on a blanket statement of the industry to support the limits she set. 

In stating certain technologies were used in the industry at large, the permit writer did not take into 

consideration “the age of equipment and facilities involved,” “process changes,” “the engineering 

aspects of the application of various types of control techniques,” and the “non-water quality 

environmental impact (including energy requirements)” for the MEGS facility. The permit writer 

did not provide evidence that this technology is widely adopted, but instead relied on the 2015 

ELGs as “proof” of this assertion. While extensive scientific research and assessment goes into 

creating the ELGs, ELGs themselves are not scientific evidence.  

Second, while the permit writer claims that “MEGS is sufficiently profitable to adopt dry 

handling of these wastes with zero liquid discharges, with no more than a twelve cents per month 

increase in the average consumer’s electric bill,” this does not fully address “the cost of achieving 

such effluent reduction.” Record at 9. The permit writer provides no evidence to support her 

assertion, nor does she explain her calculations, including how many customers are necessary to 

achieve these costs or what specific equipment or technology EnerProg would need to replace. 

There is no way of knowing how she arrives at this final cost.  

Even if the two factors the permit writer lists were BAT factors, consideration of only two 

factors is not enough, as section 125.3(d)(3) requires consideration of all BAT requirements. Thus 

the permit writer failed to properly consider the BAT factors when she determined that EnerProg 

must achieve zero discharge of ash handling wastes.  
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2. EPA failed to show that zero discharge of ash handling wastes is justified 

under the BPT and BCT requirement factors set forth in section 

125.3(d)(1) and (2).  

 

All methods of setting individual limitations under section 125.3(c) require the permit 

writer to consider the factors for BPT and BCT requirements, which they failed to do in the present 

case. All BAT factors, with the exception of “the cost of achieving such effluent reduction,” are 

also factors for BPT and BCT. 40 C.F.R. § 125.3(d) (2017). As the permit writer did not 

sufficiently address the BAT factors, she also did not address those same factors for BPT and BCT. 

Furthermore, there are additional factors for BPT and BCT which were not addressed.  

a) The permit writer did not address the factors for BPT.  

 

For BPT requirements, the permit writer must also consider “the total cost of application 

of technology in relation to the effluent reduction benefits to be achieved from such application.” 

40 C.F.R. § 125.3(d)(1) (2017).  

While the permit writer claims that “MEGS is sufficiently profitable” to achieve zero 

discharge with only “a twelve cents per month increase in the average consumer’s electric bill,” 

this only loosely addresses the total cost in relation to the benefits that would be gained from zero 

discharge. Record at 9. No explanation of calculations or evidence are given. Providing the 

increase rate for individual customers is only useful in calculating the total cost if we know the 

total number of customers, but the permit writer failed to provide this data. The permit writer also 

failed to address actual benefits that would be derived from MEGS achieving zero discharge. Thus, 

she did not fully consider this or any other BPT factors and did not provide any evidence to show 

that her zero-discharge requirement is justified.  
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b) The permit writer did not address the factors for BCT.  

 

For BCT requirements, the permit writer must also consider “the reasonableness of the 

relationship between the costs of attaining a reduction in effluent and the effluent reduction 

benefits derived,” and “the comparison of the cost and level of reduction of such pollutants from 

the discharge from publicly owned treatment works to the cost and level of reduction of such 

pollutants from a class or category of industrial sources.” 40 C.F.R. § 125.3(d)(2) (2017). 

 While a twelve cent per month increase per customer may sound reasonable, the permit 

writer did not address “the effluent reduction benefits derived,” without which it is impossible to 

fully assess the reasonableness of the increase. She provided no evidence for “the cost and level 

of reduction of such pollutants from a class or category of industrial sources,” making it impossible 

to compare to the cost and level of reduction that EnerProg would achieve. Since she did not 

properly consider all aspects of these or any other BCT factors and provided no evidence necessary 

to properly consider these factors, zero discharge of coal ash transport wastes is not justified under 

the BCT requirements.  

 As the permit writer did not adequately consider the factors for BPT, BCT, or BAT as 

required under section 125.3(c) and (d), and did not provide evidence to support her decision, she 

failed to follow the statutory requirements for setting individual limitations. Thus, the requirement 

that EnerProg achieve zero discharge of coal ash water regardless of ELGs should be overturned.  

IV. NPDES Permit Requirements do not apply to Outfall 008 because it is an internal 

discharge into the coal ash pond, and such waste treatment systems are exempt from 

a 402 permit.  

 

In accordance with notice and comment requirements, EPA promulgated 40 C.F.R. section 

122.2, which defines “waters of the United States.” 40 C.F.R. § 122.2 (2017). This definition 

specifically exempts waste treatment systems, including ponds or lagoons designed to meet the 
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requirements of the Clean Water Act.” Id. When originally published, the rule also included the 

following sentence explaining the scope of the exemption: “This exclusion applies only to 

manmade bodies of water which neither were originally created in waters of the United States 

(such as disposal area in wetlands) nor resulted from the impoundment of waters of the United 

States.” Id. However, shortly after receiving industry concerns that this sentence would not exempt 

coal ash ponds, EPA stayed the sentence indefinitely. 45 Fed. Reg. 48620 (July 21, 1980). EPA 

has continued the stay in subsequent amendments. See 48 Fed. Reg. 14153 (April 1, 1983); 80 Fed. 

Reg. 37114  (June 29, 2015). 

Petitioners cite the suspended rule in an attempt to upend the long-standing policy that 

exempts waste treatment from obtaining a NPDES permit under CWA section 402. Record at 12. 

However, during the thirty-seven years since the original suspension, courts in several jurisdictions 

have given full effect to the suspension—for good reason. The sentence merely explains EPA’s 

interpretation of the exemption, and interpretive rules are exempt from notice and comment 

procedures under section 553 of the APA. Furthermore, EPA has the inherent power to suspend 

portions of rules if they agree with a subsequent petition for review under § 553(e). Even if the 

agency lacked authority to suspend the interpretive sentence, FCW’s claim should be barred by 

the equitable doctrine of laches because they waited over thirty-seven years to bring their claim, 

during which time no important underlying facts changed.  

A. Suspension of the interpretive sentence without notice and comment was 

proper under APA section 553.  

 

 APA generally requires that before an agency issues a final rule, there must be both notice 

and an opportunity for comment to the public. 5 U.S.C. § 553(c) (2012). The APA recognizes 

several types of agency actions exempt from notice and comment, including “interpretive rules.” 

5 U.S.C. § 553(b)(A) (2012). Interpretive rules are non-binding but nevertheless important agency 
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opinions of how the statute should be viewed. REPORT OF THE ATTORNEY GENERAL’S COMM. ON 

ADMIN. PROCEDURE IN GOVERNMENT AGENCIES 10 (1941). Interpretive rules “simply state what 

the agency thinks” the regulation means in order to give notice to “affected parties of their existing 

duties” Ass'n of Am. R.R. v. U.S. Dep't of Transp., 198 F.3d 944, 947 (D.C. Cir. 1999). Indeed, 

advising the public of the agency’s construction is “the critical feature of interpretive rules.” Perez 

v. Mortg. Bankers Ass'n, 135 S. Ct. 1199, 1204 (2015). However, they lack the force and effect of 

law, as opposed to legislative rules. Id. 

While it is often difficult to discern what constitutes an interpretive rule, there is no such 

difficulty here. In prior litigation, EPA has made it clear that the suspended “sentence was not 

definitional, rather it was merely explanatory in nature.” W. Va. Coal Ass'n v. Reilly, 728 F. Supp. 

1276, 1290 (S.D. W. Va. 1989). Because the suspended sentence merely explains the reach of the 

exception, its underlying meaning does not change. Id. The suspended sentence is an interpretation, 

explaining the scope of the exception, but not changing its underlying meaning.  

1. EPA’s prior interpretation concerning the scope of the exception does not 

create the need for notice and comment procedures.  

 

The exemption from notice and comment applies whether the agency action is an initial 

interpretive rule or if the agency is amending, repealing, or even taking a contrary position to an 

earlier interpretation. Perez, 135 S. Ct. at 1206. In Reilly, EPA took the position that the underlying 

meaning of the exception was never meant to include waste treatment systems built in waters of 

the United States. Reilly, 728 F. Supp. at 1289-90. While EPA’s position concerning waste 

treatment systems in Reilly is inconsistent with its current interpretation, this change does not 

require EPA to undertake notice and comment procedures.  

 EPA’s current interpretation has a long history, and is not taken merely for the sake of this 

litigation. In 1992, “EPA indicated that impoundments ‘created by the discharge of fill material… 
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if permitted by the Corps under Section 404 for purposes of creating a waste treatment system, 

would no longer be waters of the U.S.’” Ohio Valley Envtl. Coal. v. Aracoma Coal Co., 556 F.3d 

177, 214 (4th Cir. 2009). EPA reaffirmed this interpretation in 2006, stating that "the waste 

treatment system exclusion continues to apply to the creation or use of a waste treatment system…" 

Letter from Benjamin H. Grumbles, Assistant Administrator for the EPA, to the Hon. John Paul 

Woodley, Assistant Secretary of the Army (Civil Works) (Mar. 1, 2006). 

Thus, after Reilly, EPA consistently found that the waste treatment system exclusion 

applies to treatment systems created in waters of the United States. The change of interpretation 

does not require EPA to undertake notice and comment procedures; for a court to require it to do 

so would be contrary to the APA. See Vermont Yankee Nuclear Power Corp. v. NRDC, 435 U.S. 

519, 524 (1978) (holding courts may not require procedures greater than what the APA requires) 

2. EPA’s current interpretation is consistent with the purpose of the waste 

treatment system exemption.  

 

 The interpretation that treatment systems are not waters of the U.S. is consistent with the 

purpose of the exemption. As the Ninth Circuit recognized, “the waste treatment system exemption 

was intended to exempt either water systems that do not discharge into waters of the United States 

or waters that are incorporated in an NPDES permit as part of a treatment system.” N. Cal. River 

Watch v. City of Healdsburg, 496 F.3d 993 (9th Cir. 2007) (citing 44 Fed. Reg. 32858 (June 7, 

1979)). This exception was “meant to avoid requiring dischargers to meet effluent discharge 

standards for discharges into their own closed system treatment ponds." Id.   

 The MEGS ash pond is part of the NPDES permit acquired by EnerProg for its waste 

treatment system. Requiring EnerProg to obtain a separate permit for the internal discharge into 

its ash pond would be contrary to this stated purpose of the exemption. Not only would it be 
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burdensome on EnerProg, but it would also serve no additional purpose, as discharges from the 

pond into Moutard Reservoir are already regulated through the facility’s NPDES permit.  

B. EPA has the inherent authority to suspend portions of the final rule.  

 

Agencies generally have authority to reconsider decisions. 5 U.S.C. 553(e) (2012). This is 

true “regardless of whether the applicable statute and agency regulations expressly provide for 

such review,” Dun & Broadstreet Corp. v. USPS, 946 F.2d 189, 193 (2nd Cir. 1991), so long as 

the agency complies with section 553(b). Arlington Oil Mills, Inc. v. Knebel, 543 F.2d 1092, 1099 

(5th Cir. 1976).  

Here, following petitions for reconsideration, EPA reconsidered and suspended a portion 

of the final rule. This suspension complies with section 553(b) because the suspended sentence 

was an interpretation of the scope of the waste treatment system exemption, and such rules do not 

require notice or opportunity for comment.  

The recent cases NRDC v. Abraham, 355 F.3d 179 (2nd Cir. 2004) and Clean Air Council 

v. Pruitt, 862 F.3d 1 (D.C. Cir. 2017) are no to the contrary. While both cases seem to reject the 

notion that an agency has inherent authority to delay implementation of a final rule, neither case 

deals with interpretive rules. See NRDC, 355 F.3d at 202-205 (finding no inherent authority to 

reconsider standards under the Clean Air Act which had to be promulgated through notice and 

comment); see also Clean Air Council, 862 F.3d at 8-9 (finding no inherent authority to issue brief 

stay of final rule requiring notice and comment). Unlike those cases, the suspension here concerns 

an interpretive portion of a final rule, which does not require notice and comment.  

C. This challenge to the suspension should be barred by the defense of laches.  

 

As EPA has authority to suspend the sentence, the petitioners claim fails on its merits. But 

their claim also fails under the equitable defense of laches. While this defense should be applied 
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sparingly in environmental cases, see Pres. Coal, Inc. v. Pierce, 667 F.2d 851, 854 (9th Cir. 1982), 

the facts of this case makes its application appropriate. To bar a claim based on the defense of 

laches, the court must find that (1) there was a lack of diligence by the party bringing the claim, 

and (2) that there is prejudice to the party asserting the defense. Id.   

1. FCW lacked diligence in bringing this claim. 

 

The original suspension of the sentence occurred in July of 1980—more than thirty-seven 

years ago. See 45 Fed. Reg. 48620 (July 21, 1980). FCW should have brought their claim shortly 

after the original promulgation of the suspension because of the nature of their claim. They are not 

arguing against EPA’s interpretation of the suspension or a subsequent action by the agency in 

accordance with the suspension. Rather, they are arguing against the statutory and procedural 

authority to suspend the language in the first place.  

Courts have looked at three factors when determining diligence in environmental cases: (1) 

whether the party attempted to communicate its position to the agency before filing suit, (2) the 

nature of the agency response, and (3) the extent of actions, such as preparatory construction, that 

tend to motivate citizens to investigate legal basis for challenging an agency action. Pres. Coal, 

Inc., 667 F.2d at 854. These factors have typically been used in NEPA cases, however, they are 

instructive here as well. There is no indication that FCW made any attempt to communicate its 

position concerning the waste treatment exception prior to this litigation. Accordingly, there has 

been no agency response. Finally, the relevant action here—the continued use of the ash pond built 

by impounding a water of the United States—has continued since the initial suspension. FCW has 

been, or should have been, aware of these facts for over thirty-seven years.  

FCW further lacked diligence because to bring this claim, nothing further needed to happen 

or would have sharpened the factual circumstances of the claim. Rather, the same claim brought 



 

 32 

by FCW could have—and should have—been brought thirty-seven years ago. While subsequent 

amendments have continued the language, see 48 Fed. Reg. 14153 (April 1, 1983); 80 Fed. Reg. 

37114 (June 29, 2015), the time to bring the claim has not changed. FCW should have brought the 

same claims brought in this litigation thirty-seven years ago.  

2. EnerProg would be prejudiced. 

 

To demonstrate prejudice, the party asserting the defense of laches must show that either 

the harm Congress sought to prevent through the relevant statutory scheme is now irreversible, or 

that it is reversible only at undue cost to the relevant project. Apache Survival Coalition v. United 

States, 21 F.3d 895, 912 (9th Cir. 1994). Here, the harm Congress sought to prevent through CWA 

is unpermitted discharges of pollutants into waters of the United States. If FCW is correct that the 

internal discharges into the ash pond are the harm that Congress sought to protect, the alleged harm 

would likely be irreversible. EnerProg has discharged into the ash pond—which actually prevented 

further harm into actual waters of the United States—for over thirty-seven years. FCW’s claim 

that getting a permit at this point would prevent harm to the impounded creek that has been an ash 

pond for thirty-seven years is fanciful at best.  

EnerProg has relied on the suspension for thirty-seven years in planning its operations. 

Overturning the suspension now would come at great cost to the company, which could have 

revised its operational plans during this time had FCW brought their claim earlier. Furthermore, it 

would overrule EPA’s longstanding interpretation that waste treatment systems such as the MEGS 

ash pond are exempt from permitting requirements. This would force EnerProg to undertake the 

expensive permitting process, and potentially force it to shut down until another waste treatment 

option is available. Forcing EnerProg to receive a second permit for discharges into the ash pond 

thirty-seven years following the suspension would significantly prejudice EnerProg.  
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V. A Section 404 Permit is not required for the Coal Ash Pond closure and capping. 

 
Section 404 of the Clean Water Act requires permits for discharging dredge and fill into a 

navigable water. 33 U.S.C. § 1344 (2012). As with section 402 (NPDES) permits, the term 

navigable waters in section 404 is defined as “waters of the Unites States.” See 40 C.F.R. § 122.2 

(2017). Waste treatment systems are not considered waters of the United States, and are exempt 

from permitting. See Id.  FCW argues that because MEGS’ ash pond will soon be retired, it will 

cease to be exempt, and will require a section 404 permit to cap and fill the ash pond. This argument 

fails for two reasons. First, EPA has never interpreted the waste treatment exemption to end when 

ash ponds are capped and filled. The material used to fill the ash pond should therefore be 

considered as discharges into a waste treatment system—exempt from permitting—and not a water 

of the United States. Second, there is no recapture provision for the waste treatment exemption, 

and thus the ash pond should not revert back to a water of the United States for permitting at the 

retirement of the ash pond.  

A. EPA has interpreted its regulations to find that waters which are impounded 

for use as water treatments systems pursuant to a valid permit cease to be 

waters of the United States.   

 

Without the suspended sentence, it is not obvious from the plain language of the regulation 

what the term “waste treatment system” is intended to cover. Ohio Valley Envtl. Coal., 556 F.3d 

at 213. Nothing on the face of the statute or regulation indicates when, if ever, a previous water of 

the United States that is exempt under the waste treatment exemption would cease to be exempted 

and revert back to a Water of the United States.  

Review of an agency’s interpretation of its regulations, particularly ambiguous ones, is 

highly deferential, with the agency's interpretation “controlling unless [it is] plainly erroneous or 

inconsistent . . . .” Auer v. Robbins, 519 U.S. 452, 461 (1997) (internal quotations omitted); see 
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also Bowles v. Seminole Rock & Sand Co., 325 U.S. 410, 413–14 (1945). Thus, the agency’s 

interpretation, so long as it is not plainly erroneous or inconsistent with regulations, should control 

whether an exempted waste treatment system can revert back to its former status when capped.  

EPA has made it clear that treatment systems created by impounding navigable waters are 

no longer waters of the U.S. Ohio Valley Envtl. Coal., 556 F.3d at 214. In this litigation, EPA has 

taken the position that such impoundments do not revert back to waters of the United States and 

no permit is required after the waste treatment system is retired. Record at 2. The court should 

respect the interpretation of EPA that waste treatment systems do not revert back to waters of the 

United States if they are capped and filled. Nothing in EPA’s interpretation implies the designation 

would revert back after any subsequent new use, or end of use of the treatment system.  

B. There is no recapture provision in the waste treatment exemption. 

 
EPA’s interpretation is bolstered when looking at other exemptions for what is considered 

waters of the United States. For example, section 404 permits exempt certain farming activities in 

waters of the United States from regulation. 33 U.S.C 1344(f) (2012). However, if a proposed 

activity would change the previously exempt water of the United States into a new use, or if the 

new activity would impair the flow or reduce the reach of the waters, the exemption would 

terminate. Id. at §1344(f)(2). There is no such language in the waste treatment system exemption. 

See 40 C.F.R. § 122.2 (2017). In this context, EPA’s “silence is audible.” See United States v. 

Bestfoods, 524 U.S. 51, 62 (1998) (finding congressional silence to be significant indicator of 

intent). 

While not every silence in a statutory scheme is meaningful, the silence in this case 

signifies the regulatory objective. The fact that no recapture provision exists for the waste 

treatment exemption, see 33 U.S.C. § 1342 (2012), when other CWA regulations possess such 
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language, is a significant indicator that EPA had no intention of creating a scenario in which waste 

treatment systems would revert back to waters of the United States. It seems contrary to reason 

that while EPA has included language in other exemptions to create the exact outcome FCW now 

argues for in this case, it would have intended to impose the same outcome here, despite lack of 

similar language for the waste treatment exemption.  

The court should not read words into the regulation. It is a basic principle when interpreting 

statutes and regulations that words should not be omitted or added. See 62 Cases of Jam v. United 

States, 340 U.S. 593 (1951). To require a permit, the court would have to add an entire provision 

to the regulation that would not otherwise exist. As noted, EPA knows how to write a recapture 

provision when intended. The court should not undertake this job for the agency.  

CONCLUSION 

 
 For the foregoing reasons, Petitioner EnerProg LLC respectfully requests this court 

reverse the EAB’s decision concerning the validity of the permit conditions imposed by 

Progress, the authority of EPA to impose individual limitations on EnerProg using BPJ, and the 

effect of the April 25, 2017 Notice suspending certain permit compliance deadlines, and affirm 

its decision finding no permit is required for capping the ash pond.   

 
 
 
DATED November 27, 2017           Respectfully submitted,  

 
 
 
       _________________________________ 
          Attorneys for Petitioner EnerProg, L.L.C. 
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