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 Rodenhausen Chale LLP 
 
 
Zoning and Planning Board members must be aware of state ethics, lobbying and gift laws as 
well as local community standards.  Attorneys in this practice area must give special 
consideration to public sector ethics requirements in addition to the rules of professional 
responsibility. 
 
Part I.  Planning and Zoning Board Members 
 
 

A. Prohibition on Interest in a Contract with a Municipality – GML§ 801 
 
Article 18 of the General Municipal Law (GML) governs conflicts of interests of municipal 
board members.  Article 18 prohibits certain contracts, subject to certain enumerated exceptions.  
Where the exceptions apply, in most cases disclosure and recusal is required.  In the context of 
planning and zoning matters, disclosure is required in certain specified circumstances. 
 

1. Where contracts are prohibited under Article 18, disclosure and recusal is not a 
cure 

 
a. GML § 801: No municipal officer or employee shall have an interest in any 

contract with the municipality of which he is an officer or employee, when such 
officer or employee, individually or as a member of a board, has the power or 
duty to negotiate, prepare, authorize, or approve the contract or authorize or 
approve payment; audit bills or claims under the contract; or appoint an officer or 
employee who has any of these powers. 

 
b. GML§ 800(2): A contract is broadly defined as any claim, account, or demand 

against or agreement with a municipality, express or implied. 
 

i. For example, a town board could not authorize the purchase of building 
materials from a firm owned wholly by a member of the town board.  
Similarly, a planning board member cannot also serve as a paid consultant 
to the planning board where the planning board has the power to engage 
the consultant. 

 
ii. An application to the planning board for site plan or subdivision approval 

is not a “contract” within the meaning of Article 18.  Opinion of the State 
Comptroller No. 91-48. 
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iii. One lower court has held that an application for a building permit and 

subsequent issuance thereof is a contract for conflict of interest purposes.  
People v. Pinto, 88 Misc2d 303. 

 
iv. Zoning changes do not result in a contract with a municipality for Article 

18 purposes. Opinion of the State Comptroller No. 97-9 (Citing People v. 
Pinto, 88 Misc2d 303). 

 
c. GML § 800(3): A municipal officer or employee has an interest in any contract 

with his or her municipality if he or she receives a direct or indirect pecuniary or 
material benefit as a result of that contract.  
 

   A Board member need not be a signatory to the contract with the municipality in    
order to have an interest in the contract. Opinion of the State Comptroller No. 
2004-2. 

 
d. GML § 800(3)(a-d): A municipal officer or employee is deemed to have an 

“interest” in the contracts of his or her spouse (except a contract of employment) 
as well as in the contracts of a firm, partnership or association of which he or she 
is a member or employee, and in the contracts of a corporation of which he or she 
is an officer, director, employee or stockholder.  

 
e. GML § 805:  A contract willfully entered into is void, and any officer or 

employee who willfully and knowingly violates these provisions is guilty of a 
misdemeanor. 

 
2. GML § 802--Prohibitions on Contract-- Statutory Exceptions - Among other 

things, the prohibition on interests in contracts does not apply: 
 

a. where the municipal official’s pay or duties as an officer or employee are not 
affected by the contract; 

 
b. to the purchase of real property if the purchase is approved by court order; 
 
c. to condemnation proceedings; 
 
d. to a contract with a not-for-profit of which the municipal officer or employee is a 

director or officer;  
 
e. to a contract entered into prior to the time that a municipal  officer or employee 

was elected or appointed to his or her municipal position (but not renewals of any 
such contract); 

 
f. to a contract where the interest is less than 5% of the outstanding stock of a 

corporation; or 
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g. where the aggregate consideration for all such contracts in the fiscal year does not 

exceed $750.  
 

B. Disclosure Requirements 
 

1. GML § 803:  Disclosure of Interest in Contracts:  Any municipal officer or employee 
who has, will have, or later acquires an interest in any actual or proposed contract 
with the municipality of which he is an officer or employee shall publicly disclose the 
nature and extent of such interest in writing to the governing body.  Even though a 
contract is not prohibited under Article 18 because it is subject to one of the statutory 
exceptions, it still must be disclosed in writing (other than where the interest in 
question is less than 5% of the stock of the contracting entity). 

 
2. GML § 809(1):  Applications before a municipal planning or zoning board. 
 

a. GML § 809(1): Every application, petition, or request submitted for a variance, 
amendment, change of zoning, approval of plat, exemption from a plat or official 
map, license or permit “shall state the name, residence and the nature and extent 
of the interest of any state officer or any officer or employee of such municipality 
in the person or entity making the application.”  An interest for this purpose 
includes the applicant’s spouse, siblings, parents, grandparents, children, and their 
spouses. 

 
b. Courts generally refrain from invalidating the actions of a municipal board on the 

basis of allegations that a board has an interest in a matter before the board which 
is not prohibited by either Article 18 or the municipality’s code of ethics, where 
the individual disclosed the interest and did not participate in the proceedings. 
Opinion of the State Comptroller No. 97-9 (citing Cahn v. Planning Board of the 
Town of Gardiner, 157 AD2d 252).  

 
C. Gifts; Compensation; Financial Disclosure 

 
1. GML § 805-a(1)(c): prohibits municipal officers and employees from receiving, or 

entering into any agreement, express or implied, for compensation for services to be 
rendered in relation to any manner before any municipal agency of which he or she is 
an officer, member or employee.  

 
2. GML § 805-a(1)(d): prohibits municipal officers and employees from appearing 

before any municipal agency if their compensation is contingent upon any action by 
the agency. Therefore, when an attorney is appointed a municipal attorney, he or she 
is prohibited from performing compensated services for private clients in relation to 
any matter before any municipal agency for contingent compensation. Opinion of the 
State Comptroller No. 2000-22. 
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3. GML § 812:  A “political subdivision” with a population of 50,000 or  more must 
require each of its "local elected officials" and "local officers and employees" each 
"local political party official" and each "candidate for local elected official" to file the 
prescribed annual statement of financial disclosure General Municipal Law, § 812[2] 
also authorizes any county, city, town or village with a population of less than 50,000, 
by local law, to elect whether to be governed by section 812.  

 
D. Common Law Conflicts--Public Officers and Employees are Held to a Higher 

Standard. 
 

1. New York State courts hold public officials to a high standard of conduct and 
therefore will sometimes negate actions taken by municipal boards although those 
actions do not violate the literal provisions of Article 18 of the General Municipal 
Law or a municipality’s individual code of ethics if they find that the action taken (1) 
violates the spirit and intent of the statute; (2) was inconsistent with public policy; or 
(3) suggests self-interest, partiality or economic impropriety. Opinion of the State 
Comptroller No. 2004-2. 

 
a. Any municipal board member should consider abstaining from discussions 

and voting on any matter which, while not violating Article 18 or the 
municipality’s code of ethics, suggests even an appearance of self-interest, 
partiality or economic impropriety. Opinions of the State Comptroller No. 88-
68; 91-48; 93-23; 2000-22; 2004-2;  Inf. Op. Att’y Gen. 95-2.   

 
b. Public officials should avoid circumstances which compromise their ability to 

make impartial judgments solely in the public interest. Inf. Op. Att’y Gen. 95-
2. 

 
c. Although Article 18 has been interpreted to encompass only pecuniary or 

material interest, “it is not necessary … that a specific provision of the 
General Municipal Law or local regulations be violated to find a conflict of 
interest.” 1988 Inf. Op. Atty. Gen. 60.  

 
d. “Even if not required by the [local county’s] code of ethics, the county board 

member should not participate in county board discussions or discussions 
relating to county contracts with not-for-profit corporations for which the 
board member serves as officer, employee or director.”  Op. State Comptroller 
No. 2001-9. 

 
e.    The personal nature of a longstanding or ongoing attorney-client relationship 

between a planning board member and an attorney who also represents an 
applicant before the board could raise a question of bias and therefore result in 
an appearance of impropriety or potential common law conflict of interest. 
Thus in this situation, the board member should disclose his or her attorney-
client relationship and, depending on the nature of the relationship, consider 
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not participating in the proceedings. Opinion of the State Comptroller No. 91-
48. 

 
2. New York courts have set aside decisions where they believe disclosure and 

recusal was merited, even absent violation of GML Article 18.  
 

a.   Zagoreos v. Conklin, 109 Ad2d 281 – The court set aside a zoning variance 
granted to an electric utility where the decisive votes were cast by board 
members who were employees of the utility. The Court required the board 
members to disqualify themselves because “the likelihood that their 
employment … could have influenced their judgment [was] simply too great 
to ignore.” 

 
b.  Matter of Tuxedo Conservation v. Town Board of the Town of Tuxedo, 69 

AD2d 320 – The court held that a board member should have disqualified 
himself from voting to grant a construction permit to a subsidiary of a client of 
the advertising agency of which he was an officer. The Court reached this 
conclusion because of the possibility that the board member’s vote was 
influenced by the likelihood of his firm receiving a contract from the applicant 
if the application was approved. 

 
c.  Schweichler D.D.S. v. Village of Caledonia, 45 AD3d 1281 – The court 

annulled the Planning Board’s grant of site plan approval where three of the 
Board members signed a petition in favor of a rezoning that would benefit the 
project.  The court found that the petition, along with a personal letter of 
support from the Chair, amounted to the appearance of bias and actual bias.  

 
d.   Conrad v. Hinman, 122 Misc2d 531 – Disclosure and recusal was 

appropriate where the potential negative impact of the proposed zoning 
change on a board member is not merely speculative and more than de 
minimus. 

 
e. One Dutchess County court ordered a town board member to recuse himself 

from voting on a comprehensive plan and zoning amendment where he was 
employed by an engineering firm that did work in the town, even though the 
local ethics board had rendered a contrary opinion interpreting its own ethics 
code.  “The lesson here: a controversial land use policy can be halted by 
examining perceived conflicts of interest issues based on employment and 
perhaps association, and alleging a simple ‘‘appearance of impropriety’’ can 
strip an elected official of the right to vote.”  Ethics in Land Use: Using 
Ethical Allegations as a Sword Rather Than a Shield.  Patricia E. Salkin, Real 
Estate Law Journal Vol. 33: 100 2004. 
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E. Local Code of Ethics; Local Board of Ethics. 
 

1. GML § 806: requires a municipality to adopt a code of ethics, which is to provide 
standards with respect to disclosure of interest in legislation, holding of 
investments, private employment, future employment, and such other standards as 
may be deemed advisable.  Local codes may regulate conduct not prohibited by 
Article 18. 

 
2. GML § 808: authorizes a municipality to create a local board of ethics.  The 

board serves at the pleasure of the appointing authority.  A local board is to 
include at least one officer or employee. 

 
3. A local ethics law may go beyond Article 18 to require recusal in other 

circumstances, to enact “revolving door” and financial disclosure requirements, 
and to provide for additional enforcement procedures. 

 
4. The Attorney General has opined that an owner of property in a Business 

Improvement District may be required to recuse himself from voting on a periodic 
assessment depending on the nature and extent of his interest as compared to the 
interest of others in the district.  The Attorney General noted that a local board of 
ethics would be best able to make the required case-by-case examination of the 
facts and circumstances.  2002 Inf. Op. Atty. Gen. 9. 

 
F. When Disclosure and Recusal Is Not Required. 
 

1. Not every alleged financial interest or private business relationship is sufficient to 
require disclosure and recusal. Opinion of the State Comptroller No. 97-9 

 
2. When a planning board member’s personal attorney appears on behalf of another 

client, the board member should disclose the client relationship and, depending on 
the nature of the relationship, consider recusal.  Opinion of the State Comptroller 
No. 91-48. 

 
3. Segalla v. Planning Board of the Town of Amenia, 204 Ad2d 332 – The court was 

asked to invalidate planning board approval of an amendment to a town master 
plan which failed to include a proposed “floating” industrial/mining zone because 
one of the board members voting for the amendment, prior to his appointment to 
the board, argued strongly against the floating zone at a public hearing. The Court 
upheld the amendment because the board member’s alleged bias involved only 
personal opinion rather than any financial interest in the master plan.  The Court 
rejected as “speculative” the claim that the amendment might, at some point in the 
future, benefit the planning board member. 

 
4. Ahearn v. Zoning Board of Appeals of the Town of Shawangunk, 158 Ad2d 801 – 

One board member purchased insurance from an applicant before the board and a 
second board member’s spouse taught piano to the applicant’s daughter and 
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received a gift for doing so, but the court held claims of common law conflict of 
interest based on these transactions to be speculative and without merit. The Court 
reasoned that these claims of conflict of interest “do not rise above the type of 
speculation that would effectively make all but a handful of citizens ineligible to 
sit on the board.”  

 
5. Town of North Hempstead v. Village of North Hills, 38 NY2d 334 – Where the 

members of a board considering a floating zone reclassification owned property 
which met a 4-acre minimum but did not own property in the area currently being 
rezoned, the claim of conflict was termed speculative.  “Petitioner’s argument 
would make all but a handful of property owners in the village ineligible to sit on 
the board in such matters.” 

 
6. Parker v. Town of Gardiner Planning Board, 184 Ad2d 937 – The court declined 

to invalidate planning board approval of a proposed subdivision when one of the 
board members who voted for the subdivision was the president of a company 
having an ongoing business relationship with one of applicants because the 
applicant’s purchases were at most 0.15% of the board member’s company’s 
annual gross sales. The Court concluded that the likelihood that such a de 
minimus non-statutory interest would influence the board member’s judgment 
was little more than speculative.  

 
G. Impact of Discussion and Comments 
 

1. Recusal Means No Participation.  When recusal is required, abstention from 
discussions of the matter on review is also required. Inf. Op. Atty. Gen. 95-2.  A 
Board member, who has declared intent to abstain because of a conflict of 
interest, is required to remove himself from the board’s proceedings and 
deliberative process on the pending application. The board member’s participation 
in the deliberations has the potential to influence other board members who will 
exercise a vote with respect to the matter in question. The mere presence of such 
board member holds the potential of influencing the other board members and 
would reasonably create an appearance of impropriety in the eyes of the public.  

 
2.  Effect of Public Comment by Municipal Board Member 

 
a. The Attorney General has never expressly mandated the recusal of a Board 

member chargeable with pre-judging a case simply based on his or her 
expression of opinion. Rather, the decision to recuse oneself, while strongly 
encouraged, is generally left to the Board member himself or herself.  
However, decisions of local boards have been set aside based on judicial 
findings of conflicts of interests of board members participating in the 
decisions—particularly in instances where the conflicting member of the 
reviewing board is also a neighbor.  1988 Inf. Op. Atty. Gen. 60. 
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b. Where a “planning board member has pre-judged the application he should 
disqualify himself from the proceedings.” 1988 Inf. Op. Atty. Gen. 6. 

 
c. Opinion No. 93-6: The Attorney General opined that the private action of a 

municipal board member in testifying at a hearing before the United States 
House of Representatives, whereby the testimony of the board member 
strongly indicated her opposition to a proposed project, disqualified that 
member from acting as a member of the planning board before which the 
same project was pending. 

 
d. Opinion No. 88-59: The Attorney General was asked to consider a situation 

where a member of one of the municipal boards appeared as a citizen and 
neighbor before another board in opposition to a project. The Attorney 
General was asked to opine as to whether such an individual was thereafter 
disqualified from considering the same application before the board of 
which he is a member. The Attorney General expressly stated that,  

 
opposition to a proposed project by a neighbor should disqualify that 
individual from acting as a member of a zoning board of appeals or 
planning board with respect to the project. A neighbor’s opposition 
to, for example, a proposed rezoning or variance application is 
distinguishable from a board member’s philosophical approach. 
Neighbors often act out of their own self-interests as influenced by 
concerns about property values and the interests and concerns of 
their families. In our view, they may be incapable of measuring the 
merit of the application in light of the overall public interest or, state 
differently, the overall needs of the municipality. At least we believe 
that a neighbor’s opposition to a proposed project created an 
appearance of partiality and bias which disqualifies the individual 
from considering the matter as a member of a … planning board. 
Rather than considering the merit of the application during 
deliberations of the board, this individual would have already 
expressed a view or decided to oppose the project. Under these 
circumstances, an appearance would prevail that the proceedings 
were biased.   
 

Part II.  Attorney Conflicts of Interest in Representing Applicants before 
Municipal Planning and Zoning Agencies 
 
A. GML Prohibition on gifts and contingent compensation. 
 

1. GML § 805-a(1)(c): prohibits municipal officers and employees from receiving, or 
entering into any agreement, express or implied, for compensation for services to be 
rendered in relation to any manner before any municipal agency of which he or she is an 
officer, member or employee.  
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2. GML § 805-a(1)(d): prohibits municipal officers and employees from appearing before 
any municipal agency if their compensation is contingent upon any action by the agency. 
Therefore, when an attorney is appointed a municipal attorney, he or she is prohibited 
from performing compensated services for private clients in relation to any matter before 
any municipal agency for which he or she serves as attorney, and from appearing before 
any of that municipality’s boards or courts for contingent compensation. Opinion of the 
State Comptroller No. 2000-22. 

 
 
B. Rules of Professional Conduct  
 

1. Rule 1.11: If a lawyer has formerly served as a public officer or employee of the 
government, the lawyer shall not use or reveal confidential information of the (Rule 1.9c) 
and shall not represent a client in connection with a matter in which the lawyer 
participated personally and substantially as a public officer or employee, unless the 
government agency gives its informed consent, in writing, to the representation.  

 
2. A lawyer having information that the lawyer knows is confidential and which was 

acquired when the lawyer was a public officer or employee, may not represent a person 
whose interests are adverse to that person in a matter in which the information could be 
used to the material disadvantage of that person.  
 

 
C. Municipal Attorney Representing Private Clients 
 

1. A municipal attorney has the duty of undivided loyalty and heightened danger of 
compromising confidences and secrets, coupled with the “special sensitivity” required of 
lawyers for the public to “take particular care not to . . . accept any private employment 
which would tend to undermine public confidence in the integrity and efficiency of the 
legal system.” NYSBA Comm. on Prof. Ethics Op 392.   
 

a. It is a potential conflict of interest to represent private clients before another 
municipal agency because the attorney may be privy to confidential information 
from his municipal representation which could influence the outcome of the 
private matter. Comm. on Prof. Ethics Opinion 444. 

 
b. Once a lawyer accepts a position as part-time town attorney, he must be careful to 

avoid the possibility of conflicting interests and any appearance of impropriety. 
All members and associates of the lawyer’s firm are subject to and share the same 
ethical considerations. Comm. on Prof. Ethics Opinion 482. 

 
c. A part-time city attorney, because he is a public official, may not represent clients 

before city agencies with which he is associated, nor may any members of his 
private firm. Comm. on Prof. Ethics Op 603. 
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d. Part-time counsel to a city agency may not represent a private client in a suit 
against the city which employs him, nor may that attorney represent a private 
client under the assigned counsel plan in the municipal court of such city. Bar 
Assn of Nassau County Comm. on Prof. Ethics Op 2-86.  

 
2. Town Law § 20(2)(a): empowers the town board of any town that has established the 

office of town attorney to “employ counsel to the town attorney in respect to any 
particular subject matter, proceeding or litigation . . . as it may necessarily require.”   

 
a. Whether special counsel retained for a “particular subject matter, proceeding or 

litigation” may represent private clients before municipal agencies of the same 
town depends on whether the attorney frequently represented the municipality as 
special counsel, or whether the extent of the particular representation was such 
that special counsel was functionally equivalent to a part-time member of the 
municipal attorney's staff. Comm. on Prof. Ethics Opinion 630. 

 
b. Representation of private clients by special counsel appears to be permissible in 

cases where special counsel has limited duties and responsibilities and does not 
have the town-wide responsibilities and influence of the town attorney or a 
permanent member of his or her staff. (id). 

 
c. A different rule would apply where the nature or volume of legal work handled by 

special counsel makes him or her the functional equivalent of a regular, ongoing 
member of the town attorney's staff, or where the subject matter of the particular 
representation is of such overriding importance to the town that special counsel is 
perceived as having significant influence with the planning board or zoning board 
of appeals. In those situations the duty of undivided loyalty and the heightened 
danger of compromising confidences and secrets, coupled with the “special 
sensitivity” required of lawyers for the public to “take particular care not to ... 
accept any private employment which would tend to undermine public confidence 
in the integrity and efficiency of the legal system” would preclude representation 
of private clients before agencies whose legal representation is under the umbrella 
of the town attorney's office. (id). 

 
3. An attorney engaged by a municipality as bond counsel may not simultaneously represent 

clients before same municipality’s Zoning and Planning Board, represent clients in tax 
certiorari proceedings against the municipality; however, attorney may be engaged by 
Industrial Development Agency for bond work without conflict of interest arising from 
his simultaneous representation of same three classes of litigants against parent 
municipality. Comm. on Prof. Ethics Op 580. 

 
4. An attorney, who is later appointed town attorney, does not have a prohibited interest in a 

pre-existing contract between the town and the attorney’s law firm because the contract 
was entered into prior to the appointment. Nevertheless, the attorney is obligated under 
GML § 803 to disclose the interest in the contract publicly and in writing to the town 
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board as well as in the official record of the board’s proceedings. Opinion of the State 
Comptroller No. 2000-22. 
 

5. A nonconsentable conflict exists when one member of a law firm acts as Town Attorney 
on, among other things, planning and zoning matters and another lawyer in the firm seeks 
to represent an applicant before the Town’s planning board. NYSBA Committee on 
Professional Ethics Opinion 1130. 

 
D. Attorney as a Municipal Board Member. 
 

1. An attorney who is a public officer may not represent private clients before the body on 
which he or she serves. Comm. on Prof. Ethics Opinion 773; Comm. on Prof. Ethics 
Opinion 510.  There are two rationales for these prohibitions. 

 
a. The disqualification rules primarily serve to prevent private clients from retaining 

a part-time public official in the hope of gaining some improper advantage by 
reason of his lawyer’s public office.  The rules are designed to prevent public 
suspicion that the client may be gaining some improper advantage by retaining the 
public official. 

 
b. In addition to enforcing the bar on improper influence and the appearance of 

impropriety,  “[t]here may also be special circumstances in which a conflict could 
arise between the lawyer-legislator’s duties or political objectives in the lawyer’s 
role as legislator, and the lawyer’s professional obligations to a client. Comm. on 
Prof. Ethics Opinion 773.  

 
2. If a lawyer-public officer is barred from undertaking a client engagement because his or 

her exercise of professional judgment on behalf of the client would be or reasonably 
might be affected by the lawyer-public officer’s political or fiduciary duties to the 
municipal board, the law firm is likewise barred.   

 
3. There is no ethical consideration when a lawyer-member of a municipal agency proposed 

to represent a private client as plaintiff in personal injury litigation against the 
municipality, particularly where the municipality employ’s special outside counsel to 
defend the personal injury claim. Comm. on Prof. Ethics Opinion 655. 

 
E. Litigation Against the Municipality. 
 

It is improper for an attorney, at the same time that he represents a client, to sue that client on 
behalf of another. Since a municipal attorney may not simultaneously represent the 
municipality and sue it, his or her law partners are similarly precluded. Comm. on Prof. 
Ethics Opinion 444.  

 
F. Former Municipal Officers  
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1. Rules of Professional Conduct Rule 1.11. A lawyer who served as a municipal officer or 
employee may generally not represent a private client in connection with any matter that the 
lawyer participated in as a public officer or employee.  
 
2. As a general rule, after a lawyer leaves public employment he should not accept private 

employment in any matter in which he had responsibilities while he was a public 
employee. Comm. on Prof. Ethics Opinion 303, 453. 

 
3. A lawyer who receives a regular paycheck from the government or is elected or 

appointed to a public office is a public employee.  Public officers include district 
attorney, assistant district attorney, county attorney, city attorney, town attorney, village 
attorney and corporation counsel, whether full-time or part-time, however titled and 
however compensated. Comm. on Prof. Ethics Opinion 634. 

 
4. Exception: where the proposed employment is unrelated to any matter for which the 

attorney had responsibility while he was employed by the municipality, the attorney may, 
without consent of the former client, represent a client in a matter against a former client, 
provided that Comm. on Prof. Ethics Opinion 303:   

 
a. The subject matter of the employment is totally unrelated to 

matters in which the attorney had represented the former client; 
 

b. Such representation will not injure the former client with regard to 
matters in which the attorney counseled it; 

 
c. The attorney does not have confidential information arising from 

the former representation that might be relevant to the new matter; 
and 

 
d. The new alliance creates no impression of conflicting interests or 

professional disloyalty in light of the attorney’s previous 
relationship with his former client.  

  
5. The “test of inconsistency is not whether the attorney has ever appeared for the party 

against whom he now proposed to appear, but it is whether his accepting the new retainer 
will require him, in forwarding the interests of his new client, to do anything which will 
injuriously affect his former client in any matter in which he formerly represented him, 
and also whether he will be called upon, in his new relation, to use against his former 
client any knowledge or information acquired through their former connection.” Comm. 
on Prof. Ethics Opinion 303 (citing In re Boone, 83 Fed. 944 (N.D. Cal. 1897)).  

 
G. Communications with Board Members. 

 
1. RPC 4.2 known as the “no-contact” rule, provides: In representing a client, a lawyer shall 

not communicate with a represented party unless the lawyer has the prior consent of the 
other lawyer.  Clients may generally communicate with each other.  
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2. General Rule: Absent consent, when a municipal board is represented with respect to a 
certain matter, any proposed communications with the board are prohibited under the 
“no-contract” rule unless they are within the meaning of the former no contact rule (DR7-
104(A)(1)). This means that either the board members are not “parties” to the action, or 
the communications are otherwise “authorized by law.” Comm. on Prof. Ethics Opinion 
812.  

 
3. “Party” status is determined pursuant to the Court of Appeals decision in Niesig v. Team 

I, which prohibits “only communications with government officials who have authority, 
individually or as part of a larger body, to bind the government or to settle a litigable 
matter, or whose act or omission gave rise to the matter in controversy.” (id). 

 
4. Whether proposed communications are “authorized by Law” is governed by the implicit 

exception to RPC 4.2.  Where a public body is involved, and because of “overriding 
public interest [which] compels that an opportunity be afforded to the public and their 
authorized representatives to obtain the views of, and pertinent facts from, public officials 
representing them,” private communications by private counsel with an individual board 
member are conditionally permissible. First, the official to be contacted must have 
authority to take or recommend action in the controversy.  Second, the sole purpose of 
the communication must be to address a policy issue.  Third, advance notice of the 
proposed communications must be given to the lawyer representing the government 
official in the matter so as to afford government counsel the opportunity to advise his or 
her client with respect to the communication, including whether even to entertain it. (id). 

 
5. Absent the application of state or local ordinances that prohibit or regulate the practice, 

and subject to the qualifications set forth in this opinion, RPC 4.2 permits a lawyer 
representing a private party before a town planning board to communicate with individual 
planning board members about pending SEQRA, site plan and subdivision 
determinations provided:  (a) the proposed communications solely concern municipal 
development policy issues; and (b) the lawyer gives planning board counsel reasonable 
advance notice of the proposed communications.  (id).  

 
H.  Conflicts in Representation of Multiple Boards 
 

Representation by an assistant town attorney of a ZBA in an article 78 proceeding brought by 
the town:   

 
Generally no conflict of interest exists which would make it inappropriate or unethical for the 
same attorney to represent the Town in connection with those procedures culminating in the 
enactment of a Zoning Hearing Board, in any hearing in which it is administering the 
ordinance or taking testimony in order to determine the validity of an ordinance. Comm. on 
Prof. Ethics Opinion 501. 

 
The duties owed to the Town Board by the office of the town attorney, as well as to the 
preeminent authority of that board, usually will be of no ethical relevance to the assistance’s 
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service as counsel to the ZBA and under normal circumstances, there is no impropriety in an 
assistant town attorney accepting an assignment to act as counsel to the ZBA.  (id.) 

 
However, when the relationship between the two boards has become antagonistic to the point 
where one seeks to institute suit against the other, the theoretical harmony of their 
relationship must give way to the reality of their conflicting interests. Under such 
circumstances, counsel fully independent from the office of the town attorney should be 
retained to represent the ZBA.  (id.) 

 
K.  Waiver of Attorney Conflicts by Municipalities - “Government Cannot Consent” Rule 
 

1. Historically, a governmental entity could not consent to waive a conflict of interest. 
However, the per se ban on allowing a lawyer with a conflict to represent a governmental 
entity, even though the governmental entity’s consent could have been obtained pursuant 
to Code of Professional Responsibility DR 5-105 (C), was found to be unjustified and is 
no longer imposed in New York. Comm. on Prof. Ethics Opinion 629. 

 
2. The “Government Cannot Consent” rule had its origin in the ABA Comm on Ethics and 

Prof Responsibility, Formal Op 16 (1929): this opinion barred one member of a law firm 
from representing criminal defendants in cases prosecuted by another member of the 
same firm in his capacity as part-time prosecutor.  The Committee stated that “no 
question of consent can be involved as the public is concerned and it cannot consent.”  

 
3. RPC 1.11 now specifically addresses conflicts with a municipal entity arising out of a 

former relationship.  Current conflicts are addressed in RPC 1.8, which permits the 
representation provided that informed consent is provided.  

 
a. There are additional provisions in the Penal Law that address the potential 

problem of consents gained through governmental corruption.  Under Penal Law 
§ 10.00 (14), a “public servant” includes “every person specially retained to 
perform some government service.”  Hence, the following provisions apply to a 
municipal attorney: Penal Law  § 100.00 - Criminal solicitation in the fifth 
degree; Penal Law  § 105.00 – Conspiracy in the sixth degree; Penal Law  § 
195.00 - Official misconduct; Penal Law  § 195.20 - Defrauding the government;  
Penal Law  § 200.00 - Bribery in the third degree. 

 
Part III:  Other Legislation 
 
A. State Lobbying Law 

The Lobbying Act, Article 1-A of the Legislative Law, applies to all municipalities as well as 
state agencies and public authorities.  For purposes of the Lobbying Act, a municipality 
includes counties, cities, towns, villages, improvement districts and special districts.  Among 
other things, the Lobbying Act requires registration by lobbyists, restricts gifts, prohibits 
contingent fees, and requires reporting and maintenance of a record of appearances before 
certain agencies. 
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Lobbying is broadly defined as including an attempt to influence the passage or defeat of any 
local law, ordinance, resolution or regulation by any municipality or subdivision thereof. 

Lobbying Act §1-c(c). In order to be considered a Lobbyist under the Lobbying Act, there 
must be: 1) an attempt to influence or engage in the activities listed above (unless otherwise 
exempt); and 2) the cumulative compensation and expenses received, expended or incurred 
for such lobbying activity must exceed $5,000.00 in a calendar year. The $5,000 limit 
includes all clients of the lobbyist. Expenses include postage, travel reimbursement and 
meals.  
 
An appearance before an agency in connection with a land use approval such as a site plan, 
special use permit or variance is not considered lobbying. Lobbying Act §1-c(c)(N). Nor is 
attending a conference regarding a request for proposals or preparing a submission in 
response to a request for proposals.  Lobbying Act §1-c(c)(H) and (K). 
 
B. Public Officers Law 73(5) – No state officer or employee shall solicit, accept or receive 

any gift having more than nominal value, “in which it could reasonably be inferred that 
the gift was intended to influence him or her . . .  in the performance of official duties.” 

 
 

 
 
































