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[¶28] To show what Manigault likely
should have understood in this regard,
Davidson and Daly testified as to their billing
practices throughout their long-term repre-
sentation of Manigault and other clients. One
or both informed the panel that off-the-cuff
casual intraoffice conversations about prog-
ress on a case were not billed to clients.
Rather, clients were billed only for more
formal and lengthy meetings involving con-
ferring with an expert, reviewing a large
number of newly received discovery docu-
ments, keeping attorneys involved in a case
up to date on progress on disparate duties
and assignments, coordinating substantive ef-
forts, and adjusting litigation strategies to
respond to recently received information and
research results.

[¶29] The attorneys also testified that the
law firm ‘‘rounded down’’ to the lower mini-
mum time interval when billing for a task
that may have bridged two intervals. Fur-
thermore, they explained that phone calls
and exchanging e-mails consumed more time
than the simple physical acts of talking on
the phone or typing on a computer. Those
acts were typically accompanied by locating
the pertinent file, making notes in prepara-
tion for the call, and memorializing the mat-
ters discussed in the case file after the call
was complete.

[¶30] When we accord proper deference to
the panel’s allocation of the weight and as-
sessment of the credibility of the testimony
presented to it, we are compelled to conclude
that the testimony from the attorneys of
Daly & Sorenson provided a sufficient and
reasonable basis for the panel’s decision.
Therefore, its conclusion that Manigault
should receive no further reduction relating
to the firm’s fifteen-minute minimum billing
practice or billing for substantive and neces-
sary intraoffice communications was sup-
ported by substantial evidence.

CONCLUSION

[¶31] The district court properly affirmed
the panel’s resolution of the fee dispute be-

tween Manigault and Daly & Sorenson, and
we uphold its decision.

,
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BOARD OF COUNTY COMMISSIONERS
OF TETON COUNTY, Wyoming, a duly
organized county of the State of Wyo-
ming, Appellant (Defendant),

v.

MACKAY INVESTMENTS, LLC, a Wyo-
ming limited liability company; twenty-
one consecutively numbered entities FS
JH 1 LLC through FS JH 21 LLC, each
a Wyoming limited liability company;
Buffalo Valley Resort, Inc., a Wyoming
corporation; and twenty-one consecu-
tively numbered entities FS BV 1 LLC
through FS BV 21 LLC, each a Wyo-
ming limited liability company, Appel-
lees (Plaintiffs).

S-17-0184

Supreme Court of Wyoming.

March 28, 2018

Background:  Campground owner filed
declaratory judgment action against board
of county commissioners, seeking determi-
nation that county’s land development reg-
ulation prohibiting fractional ownership of
campgrounds was unenforceable. The Dis-
trict Court, Teton County, Timothy C.
Day, J., 2017 WL 6761000, granted sum-
mary judgment in favor of owner. Board
appealed.

Holding:  The Supreme Court, Burke,
C.J., held that regulation did not regulate
the use of land, only its ownership, and

course of dealing or course of performance.
Roussalis v. Wyoming Med. Ctr., Inc., 4 P.3d 209,
238 (Wyo. 2000) (quoting I E. Allan Farnsworth,
Farnsworth on Contracts § 3.28, at 357 (1990) ).

This is not to suggest that a course of dealing
would justify unethical and improper billing
practices, as we have just noted.
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thus, regulation was beyond county’s zon-
ing authority and was unenforceable.
Affirmed.

1. Judgment O181(2)
Summary judgment is appropriate when

there are no genuine issues of material fact
and the moving party is entitled to judgment
as a matter of law.

2. Appeal and Error O3554
Because summary judgment involves a

purely legal determination, the Supreme
Court undertakes de novo review of a trial
court’s summary judgment decision.

3. Zoning and Planning O1000
Zoning is the process that a community

employs to legally control the use which may
be made of property and the physical config-
uration of development upon the tracts of
land located within its jurisdiction.

4. Counties O21.5
Counties have no sovereignty indepen-

dent from that of the state, and the only
power available to them is the power that has
been delegated to them by the state.

5. Zoning and Planning O1014
A county’s zoning authority does not

include the right to regulate land ownership
absent a showing that a change in ownership
will result in a change in use.  Wyo. Stat.
Ann. § 18-5-201.

6. Zoning and Planning O1091
County’s land development regulation

prohibiting fractional ownership of camp-
grounds did not regulate the use of land, only
its ownership, and thus, regulation was be-
yond county’s zoning authority and was un-
enforceable, where regulation did not alter
the length of camp site occupancy, did not
control the rate of turnover at campgrounds,
and did not control owner’s decision to place
tents or recreational vehicles permanently on
their campsites.  Wyo. Stat. Ann. § 18-5-201.

Appeal from the District Court of Teton
County, The Honorable Timothy C. Day,
Judge

Representing Appellant: Keith M. Gingery,
Teton County Attorney’s Office, Jackson,
Wyoming.

Representing Appellees: Matthew Kim-
Miller and Hadassah M. Reimer, Holland &
Hart, LLP, Jackson, Wyoming. Argument by
Mr. Kim-Miller.

Before BURKE, C.J., and HILL *,
DAVIS, FOX, and KAUTZ, JJ.

BURKE, Chief Justice.

[¶1] Mackay Investments, LLC, filed a
declaratory judgment against the Board of
County Commissioners of Teton County, Wy-
oming, challenging the Teton County Land
Development Regulation prohibiting fraction-
al ownership of campgrounds. The district
court granted summary judgment in Mac-
kay’s favor, ruling that the regulation was
unenforceable because it was beyond the
County’s zoning authority. The Board appeal-
ed. We affirm.

ISSUE

[¶2] Does the Teton County Land Develop-
ment Regulation prohibiting fractional own-
ership of campgrounds exceed the County’s
zoning authority?

FACTS

[¶3] The pertinent facts in this case are
undisputed. Mackay owned and operated two
campgrounds in Teton County, JH Fireside
Resort and Buffalo Valley Fireside Resort.
Long-term camping is prohibited at both
campgrounds. Pursuant to a settlement
agreement between Mackay and Teton Coun-
ty,1 ‘‘no person shall stay at the [JH Fireside
Resort] for a period of longer than twenty-

* Justice Hill retired from judicial office effective
February 17, 2018, and, pursuant to Article 5,
§ 5 of the Wyoming Constitution and Wyo. Stat.
Ann. § 5-1-106(f) (LexisNexis 2017), he was
reassigned to act on this matter on February 20,
2018.

1. This settlement agreement was entered into in
2012 to resolve a dispute between Mackay and
the County concerning what permits or other
authorities Mackay was required to obtain in
order to continue using the JH Fireside Resort as
a campground.
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nine (29) consecutive days in any sixty (60)
day period.’’ Under the terms of a conditional
use permit for Buffalo Valley,2 the length of
stay there is limited to ‘‘less than 30 days in
any 90 day period.’’ These limitations are
generally consistent with Teton County Land
Development Regulation § 6.1.5.D.2.d, which
limits campsite occupancy to ‘‘less than 31
days in any 90-day period.’’

[¶4] In 2015, Mackay transferred undivid-
ed tenant in common fee ownership interests
in JH Fireside Resort to twenty-one sepa-
rate entities (FS JH 1 LLC through FS JH
21 LLC). Mackay retained an undivided ten-
ant in common fee ownership interest in the
campground. As a result, the JH Fireside
Resort is now owned by twenty-two separate
entities, each as a tenant in common with an
undivided interest in the whole. After a simi-
lar transaction, Buffalo Valley Fireside Re-
sort is also owned by twenty-two separate
entities (Mackay and FS BV 1 LLC through
FS BV 21 LLC) as undivided tenants in
common.

[¶5] All campground owners are subject to
Tenancy in Common Agreements, which as-
sign each tenant in common access to several
campsites. Each owner may choose to camp
at one of its assigned campsites and rent out
the rest. In the alternative, an owner may
choose not to use any of its assigned spaces,
and instead collect rental income for all of
the spaces from other campers. The Agree-
ments acknowledge that, pursuant to the set-
tlement agreement and conditional use per-
mit discussed above, there are limitations on
the length of occupancy of any campsite by
any one camper.

[¶6] In 2016, Teton County sent a Notice of
Violation to Mackay,3 asserting that tenant in
common ownership of the campgrounds vio-
lates a section of the Teton County Land
Development Regulations that prohibits frac-
tional ownership of campgrounds. The Coun-
ty asserted that tenant in common ownership
is a prohibited type of fractional ownership.
The County warned that if tenant in common

interests in the campgrounds were sold to
new owners, the County would take addition-
al enforcement action, potentially including
monetary penalties.

[¶7] In response, Mackay filed a declarato-
ry judgment action in the district court seek-
ing a determination that the Land Develop-
ment Regulation in question exceeded Teton
County’s regulatory authority and was unen-
forceable. Teton County answered, asking for
a ruling that the regulation was within the
County’s authority. Mackay filed a motion for
summary judgment. The parties agreed that
there were no disputed issues of material
fact, and asked the district court to decide
the case as a matter of law. The district court
granted summary judgment in favor of Mac-
kay. This appeal followed.

STANDARD OF REVIEW

[1, 2] [¶8] Summary judgment is appro-
priate when there are no genuine issues of
material fact and the moving party is entitled
to judgment as a matter of law. Because
summary judgment involves a purely legal
determination, we undertake de novo review
of a trial court’s summary judgment decision.
Fugle v. Sublette Cty. Sch. Dist. # 9, 2015
WY 98, ¶ 5, 353 P.3d 732, 734 (Wyo. 2015).

DISCUSSION

[¶9] Section 6.1.5.D.2.f of the Teton County
Land Development Regulations provides as
follows: ‘‘Each of the campsites located at a
campground shall be owned by the same
entity that owns the campground. No frac-
tional ownership, timeshares or membership
of campsites is permitted.’’ The County as-
serts that the tenant in common ownership of
JH Fireside Resort and Buffalo Valley Fire-
side Resort violates this regulation. Mackay
does not seriously dispute the violation, but
contends that the regulation is illegal and
unenforceable.

2. The County issued the conditional use permit
to Mackay in 2013 in response to Mackay’s appli-
cation to increase the number of recreational
park trailers located at the campground.

3. The Notice of Violation was also issued to
include the other tenant in common owners, FS
JH 1 LLC through FS JH 21 LLC, and FS BV 1
LLC through FS BV 21 LLC. For simplicity of
reference, we use ‘‘Mackay’’ to refer collectively
to all of the tenant in common owners.
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[3–5] [¶10] As we previously recognized,
‘‘Zoning is the process that a community
employs to legally control the use which may
be made of property and the physical config-
uration of development upon the tracts of
land located within its jurisdiction.’’ Ford v.
Board of County Comm’rs, 924 P.2d 91, 94
(Wyo. 1996) (emphasis added). The County’s
general zoning authority is set forth in Wyo.
Stat. Ann. § 18-5-201 (LexisNexis 2015),
which provides:

To promote the public health, safety, mor-
als and general welfare of the county, each
board of county commissioners may regu-
late and restrict TTT the use, condition of
use or occupancy of lands for residence,
recreation, agriculture, industry, com-
merce, public use and other purposes in
the unincorporated area of the county.

As indicated by the statutory text, a county
may regulate the ‘‘use’’ and ‘‘occupancy’’ of
lands. The statute does not authorize a coun-
ty to regulate the ownership of lands and, as
we have recognized, ‘‘counties ‘have no sover-
eignty independent from that of the state,
and the only power available to them is the
power that has been delegated to them by
the state.’ ’’ Seherr-Thoss v. Teton County
Bd. of County Comm’rs, 2014 WY 82, ¶ 24,
329 P.3d 936, 946 (Wyo. 2014) (quoting Ah-
earn v. Town of Wheatland, 2002 WY 12,
¶ 14, 39 P.3d 409, 415 (Wyo. 2002) ). Accord-
ingly, a county’s zoning authority does not
include the right to regulate land ownership
absent a showing that a change in ownership
will result in a change in use. See 1 Rath-
kopf’s The Law of Zoning and Planning
§ 2:16 (4th ed. 2017); FGL & L Prop. Corp. v.
City of Rye, 109 A.D.2d 814, 815, 486
N.Y.S.2d 333 (App. Div. 1985) (‘‘As a funda-
mental principle, zoning is concerned with
the use of the land, and not with the person
who owns or occupies it.’’).

[6] [¶11] The parties differ sharply on
the question of whether the regulation at
issue regulates land use or only land owner-
ship. The County asserts that the regulation
‘‘is directly related to the use TTT of the
lands encompassing the campground.’’ (Em-
phasis in original.) Mackay counters that the
‘‘County has utterly failed to show how a
transfer of an ownership interest in the

Campgrounds would affect use or occupancy
of land.’’

[¶12] In support of its position, the County
points out that tourism is its primary indus-
try, and many visitors come to the County
‘‘traveling by passenger vehicles and hoping
to camp in a tent or travel[ing] by recreation-
al vehicle and hoping to find a spot to park.’’
Teton County endeavors to regulate camp-
grounds to ensure that camping spaces are
available to these visitors. Accordingly, the
County aims for ‘‘increased turnover of
campsites, so as many people as possible can
camp in Teton County.’’ On that basis, the
County claims that the disputed regulation is
a valid exercise of its zoning authority, and
urges us to reverse the district court’s ruling.

[¶13] When we review the plain language
of the regulation prohibiting fractional own-
ership, however, we find nothing that regu-
lates turnover at the campgrounds. The new
tenant in common owners are subject to ex-
actly the same time limitations on camp site
occupancy as Mackay was before the transac-
tions. Pursuant to the Tenancy in Common
Agreements, the new owners remain bound
by the settlement agreement provision that
‘‘no person shall stay at the [JH Fireside
Resort] for a period of longer than twenty-
nine (29) consecutive days in any sixty (60)
day period.’’ Similarly, at Buffalo Valley, the
length of stay is limited to ‘‘less than 30 days
in any 90 day period.’’ Teton County’s regula-
tion prohibiting fractional ownership does not
alter the length of occupancy, and does not
affect the rate of turnover at the two camp-
grounds. Accordingly, we agree with Mackay
that the regulation does not control the use
of the campsites.

[¶14] However, the County also empha-
sizes that its campground regulations are
meant to ensure that campers who bring
their own tents or recreational vehicles will
be able to find places to camp. According to
the County, the new tenant in common own-
ers could decide to locate tents or park recre-
ational vehicles permanently on their as-
signed campsites. This, the County asserts,
would frustrate visitors who want to bring
and use their own camping equipment.

[¶15] The flaw in the County’s position is
that the regulation prohibiting fractional
ownership has no effect on an owner’s deci-
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sion to place tents or recreational vehicles
permanently on their campsites. To the ex-
tent the regulations prohibit permanently-
placed tents or recreational vehicles,4 this
restriction applies to the new tenant in com-
mon owners just as it previously applied to
Mackay. Again, the regulation prohibiting
fractional ownership has no impact on the
use of the land for permanently-installed
tents or recreational vehicles. It controls only
the ownership of the land, not its use.

[¶16] In sum, we agree with Mackay that
the regulation prohibiting fractional owner-

ship does not regulate the use of the land,
only its ownership. It is, therefore, beyond
the County’s zoning authority and unenforce-
able. We affirm the district court’s grant of
summary judgment in Mackay’s favor.

,

 

4. The parties did not address the extent of such a
limitation. Teton County refers to a regulation
that, it claims, prohibits ‘‘cabins, wall tents with
permanent platforms, and any other camping
unit owned by the owner or operator of the
campground.’’ The regulation referred to, appar-
ently Teton County Land Development Regula-
tion § 6.1.5.D.2.a, does not explicitly prohibit

cabins, wall tents, or other camping units owned
by the campground owner. Instead, it allows
permanent structures such as a management of-
fice, a small grocery store, sanitary facilities, and
‘‘other amenities.’’ Mackay asserts that, prior to
2016, the Teton County Land Development Regu-
lations ‘‘had no requirement that camping imple-
ments be brought to a campground.’’
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¶1. Shortly after the adoption of its current comprehensive zoning ordinance and map in

2014, the City of Ridgeland (“the City”), on June 2, 2015, adopted an amendment to the

zoning ordinance, creating as a permitted use in general commercial (“C-2”) districts a Large

Master Planned Commercial Development (“LMPCD”). The amendment allowed uses

previously prohibited in C-2 districts and created an opportunity for the potential location of

a Costco Wholesale (“Costco”) off Highland Colony Parkway. Appellants Gerald Emmett

Beard, Charles Jules Michel, Harold Joseph Byrd, Nils Kerem Mungan, George Thatcher

Shepard Jr., Matthew Denson DeShazo, William M. Aden, Thomas I. Rice III, and Joel G.

Payne Jr., residents of the City who live in nearby neighborhoods, appealed the City’s

decision, arguing that the amendments constitute illegal rezoning and/or spot zoning. 

FACTS AND PROCEDURAL HISTORY

¶2. In 2009, the City adopted a Comprehensive Plan for land development to serve as a

policy guide for the economic development of Ridgeland. General commercial districts were

listed as C-2, C-2A, C-3, and C-6 districts. These districts were to include businesses in

which the principal activity is conducted indoors. However, it stated that certain land uses

that involve some outdoor activities could be permitted in these areas.

¶3. On February 4, 2014, the City replaced its 2001 comprehensive Zoning Ordinance and

Map and adopted its current comprehensive Zoning Ordinance and Map, in which the

proposed Costco site was rezoned from a C-4 district to a C-2 district. C-2 districts did not

permit gas stations, fast-food drive-through restaurants, drive-through pharmacies, banks,

drive-through automatic teller machines (ATMs), food-product carry-out or delivery stores,
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or laundry and dry-cleaning pickup stations as either permitted or conditional Uses. A C-2

district was defined as follows:

410.01 PURPOSE OF THIS DISTRICT:
A. The purpose of this district is to promote the development of well-planned
shopping centers and independent (free-standing) commercial uses within
carefully selected areas of the City of Ridgeland. The commercial activities
permitted in this district include uses of a higher intensity than those first
allowed in Low-Intensity Commercial districts (C-1).
B. It is the intent of this Ordinance that shopping centers and independent
commercial uses be developed so that pedestrian and vehicular circulation is
coordinated with the circulation patterns of adjacent properties in the vicinity
that are also affected. In order to facilitate access between adjoining properties
and to reduce the number of curb cuts onto arterial streets, the installation of
a service drive shall be considered in connection with any independent
commercial use (i.e., a commercial use that is not a part of a shopping center)
proposed in this district.

410.02 LAND USES PERMITTED:
A. All commercial uses allowed in the Low-Intensity Commercial (C-1)
District, subject to all C-1 district regulations. 
B. Business-related retail and service establishments first permitted in
Low-Intensity Commercial (C-1) District (no size restrictions).
C. Commercial uses in which services performed and merchandise offered for
sale are conducted or displayed entirely within enclosed structures, including
department stores (full line or discount) and furniture and appliance stores.
D. Shopping centers located on minimum sites of three (3) acres on an existing
or proposed arterial street as shown on the adopted Thoroughfares Plan;
shopping centers may contain any of the uses permitted outright in C-2 zones.
E. Strip Center Developments.
F. Hotels and motels and related restaurants.
G. Broadcast studios (with transmitting towers located elsewhere).
H. Commercial healthcare facilities, such as dialysis centers, physical therapy
facilities, diagnostic and imaging facilities, 24-hour medical clinics, etc.
I. Veterinary clinics and pet shops, excluding outside runs (kennels) subject to
Special Use Site Plan Standards in Section 600.14.F.
J. Mortuaries, funeral homes, mausoleums, chapels and related facilities
subject to Special Use Site Plan Standards in Section 600.14.F.
K. Public streets, highways, private streets, and alleys.
L. Free standing, enclosed restaurants including fast food and fast casual
restaurants with no drive-thru (excluding drive-in restaurants).

3



410.03 CONDITIONAL USES AND STRUCTURES AS PROVIDED
UNDER SECTION 600.09
A. Townhouses, patio homes, and zero lot line homes subject to the regulations
of the R-3 Single Family Residential District, R-4 Zero Lot Line Residential
District, and R-4A Townhouse Residential District provided: that the front
yard setback for these residential uses when fronting on a principal arterial or
minor arterial street (according to the adopted Thoroughfares Plan ); shall be
at least 100 feet from the existing or proposed street right-of-way of such
arterial streets; or that noise mitigation measures, acceptable to the Mayor and
Board of Aldermen (such as berms), be installed by the developers of these
residential uses.
B. Public or quasi-public facilities and utilities in compliance with Section 32
and other regulations of this Ordinance.
C. Other Conditional uses listed under the C-1 Low-Intensity Commercial
District regulations.
D. Buildings in excess of 48 feet or four stories.

¶4. The commercial zoning districts progressively increased in commercial intensity. The

next commercial zoning district listed was a General Commercial District (“C-2A”) (Arterial

Streets). The purpose of a C-2A district was to “allow property . . . on arterial streets to have

additional permitted uses because of the volume of traffic located in these areas.” All

commercial uses allowed in C-2 districts also were permitted in C-2A districts, in addition

to: food-product carry-out and delivery stores; banks, branch banks, drive-through ATMs,

and other banking facilities; laundry and dry-cleaning pickup stations; restricted uses1; and

public streets, highways, private streets, and alleys. Conditional uses for C-2(A) districts

included: fast-food restaurants with drive-through, fast casual restaurants with drive-through,

and drive-in restaurants; convenience stores; service stations; convenience grocery stores;

pharmacies with a drive-through; other conditional uses listed under the C-2 general

1Restricted uses were “to be limited to C-2A only and were not permitted to pyramid
into any other zoning district.” 

4



commercial district regulations; lawn and garden equipment sales and service (excluding

outside sales and display); coin-operated laundromats; and public or quasi-public facilities

or utilities might be considered as conditional uses subject to the provisions of Section 32 of

the ordinance.

¶5. The next commercial zoning district was a convenience commercial district (“C-3”),

whose stated purpose was:

to establish specific areas for the development of convenience commercial
uses. These uses generate heavier vehicular traffic volumes than uses first
allowed in the C-2 General Commercial districts. The uses first permitted in
this district tend to generate more noise and litter than General Commercial
uses. These districts are appropriate for location near the intersections of
arterial streets, well away from ANY residential uses.

Permitted uses in C-3 districts included any use permitted outright in C-2A districts, as well

as convenience stores; convenience grocery stores; service stations; fast-food restaurants,

drive-through restaurants, and drive-in restaurants; photomats; public streets, highways,

private streets, and alleys; and pharmacies with drive-through. Conditional uses in C-3

districts included: public or quasi-public facilities or utilities; climate-controlled storage

facilities; car washes/vacuum-cleaner stations and quick car-care clinics (lubrication,

tune-up, etc.); and free-standing “game rooms,” for electronic video games, pool tables, etc.

¶6. Shortly after the February 2014 adoption of the new comprehensive zoning ordinance,

in March 2014, Alan Hart, Director of Community Development for the City, prepared

concept plans to send to a Costco representative regarding the possibility of locating a Costco

in Ridgeland. In August 2014, the City submitted six potential sites along I-55 for Costco to

consider. Costco’s consultant determined that the Highland Colony Parkway site most aptly

5



suited its requirements. The proposed Costco site was to be located on a forty-five-acre tract

along the east side of Highland Colony Parkway, south of Old Agency Road. Once

negotiations began, the City was advised that all discussions must be held in strict

confidence.

¶7. In September 2014, City officials nicknamed the Costco project “Project Santa Claus”

in order to keep the venture confidential from the public. At that point, the Board of

Aldermen, the city engineer, and the public works director had not been informed of the talks

with Costco. Mayor Gene McGee repeatedly stated to the press and public that rumors

regarding a Costco locating in Ridgeland were untrue, even subsequent to an article in the

Jackson Clarion-Ledger stating that Costco had posted job openings for a Ridgeland

location.

¶8. Costco representatives then began the process of acquiring the necessary real estate.

On November 5, 2014, Mayor McGee sent an email to Dan Venable, Costco’s local real

estate agent, stating that Mayor McGee’s “staff will bend over backwards to assist [Venable]

with all [his] needs.”

¶9. Costco chose Andrew Mattiace, the developer of The Renaissance at Colony Park, to

lead the development and acquisition of the Costco project. On November 12, 2014, Hart

emailed a Costco representative regarding a meeting held the previous week. Hart stated that

the sale of all goods except for the fuel center complied with the City’s current zoning

regulations. He then wrote, “[w]e also believe that we can appropriately amend the language

of the zoning ordinance to accommodate the accessory detached fuel facility. That process

6



would take less than 60 days and could be done in as few as 30 days.” The record also

includes an email Mattiace sent to Hart on November 19, 2014, requesting that Hart call him

because “we have a BIG question regarding zoning.”

¶10. On February 27, 2015, at a planning retreat, Mayor McGee first informed the Board

of Aldermen that Costco was the anchor tenant being considered and stated that all

discussions must be confidential. 

¶11. On April 23, 2015, Mattiace’s attorney, Mark Davis, sent Hart an email stating that

the Purchase and Sale Agreement for the Costco site would require that the seller make

representations about the zoning status of the property:

including the fact that the property can be used for a vehicle fueling facility.
Since the Santa site is zoned C-2, the seller cannot make that representation
without an exception to explain that the property cannot be used for a vehicle
fueling facility. [Mattiace] indicated that the City is proposing an amendment
of the zoning code to resolve that matter. To make the exception in the
Purchase and Sale Agreement acceptable, the seller will need to provide an
explanation about the proposed amendment. A copy of the proposed
amendment and a proposed schedule for its adoption would be helpful to keep
the proposed transaction moving. . . .

Hart responded with an email stating:

Yes. I will have something to you by the beginning of next week provided
[Mattiace] can offer me some specific parameters of the project, which will
assist me in shaping the “draft” ordinance amendment. Information like use
types and square footages of each would be a good start. I would also ask for
any wisdom regarding anything else that would make this development unique
to any other. We also discussed the importance of making the uses “Permitted
Uses.”

On May 1, 2015, Hart sent Davis an email with the proposed zoning language, stating that

Hart would like comments before he sent it to “Santa Claus” for review. Davis responded

7



that he had “made a few tweaks” that he needed to go over with Mattiace.

¶12. The proposed amendment expanded the definition of “Service Station,” adding the

sale of propane and other fuels to the term. In addition, it created an LMPCD, which allowed

for uses prohibited in C-2 districts. The adopted zoning amendment defined an LMPCD as: 

Any large commercial development consisting of a group of one (1) or more
contiguous separately owned or ground leased tracts or parcels that contain,
among the group of tracts or parcels, at least one building for occupancy for
retail/wholesale purposes exceeding 100,000 square feet of heated and cooled
space for the indoor display and sale of goods, a site with a minimum of 15
contiguous acres, access to an Arterial Street, and approved by the Mayor and
Board of Aldermen which may or may not include conditions. Large Master
Planned Commercial Developments may include any of the uses permitted in
the underlying Zoning District as well as Service Stations; Banks, branch
banks, drive-thru ATM’s, and other banking facilities; Food product and
carry-out and delivery stores, laundry and dry cleaning pickup stations; Fast
Food Restaurant with drive-thru; Fast Casual Restaurant with drive-thru;
Pharmacy with a drive-thru; and outdoor display of goods in designated areas
approved by the Mayor and Board of Aldermen in one (1) or more locations
not exceeding an aggregate of 15,000 square feet.

¶13. On May 5, Davis emailed Hart, informing him that he had discussed the proposed

amendments with Mattiace. Davis stated that the proposed language for the new service-

station definition was acceptable. However, Davis proposed amendments to the language

regarding the LMPCD. Two hours after Davis sent the proposed changes, Mayor McGee and

the Board of Aldermen held their regularly scheduled public meeting and voted to set a

public hearing to consider amending the Official Zoning Ordinance. The City published

notice of the hearing in the Madison County Journal on May 14, 2015.2 On June 2, 2015, the

City adopted the version of the zoning ordinance that included Mattiace’s proposed

2Davis inquired in the interim whether or not the amendment was on track for
adoption.
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language.3

¶14. Businesses in the State of Mississippi have the opportunity to qualify for significant

tax incentives through the Mississippi Tourism Project Incentive Program. In order to

qualify, a development may be considered as a “cultural retail attraction”:

a project which combines destination shopping with cultural or historical
interpretive elements specific to Mississippi with a minimum private
investment of Fifty Million Dollars ($50,000,000.00) in land, buildings,
architecture, engineering, fixtures, equipment, furnishings, amenities and other
related soft costs approved by the Mississippi Development Authority and
which . . . is located in a qualified resort area . . . and is a part of a master-
planned development.

Miss. Code Ann. § 57-26-1 (Rev. 2014) (emphasis added). On June 11, 2015, a Mattiace

representative emailed Hart, requesting that the City approve the Costco site as a “qualified

resort area.” The City approved the site as a qualified resort area on June 16, 2015.

¶15. In July 2015, anti-Costco emails began to be sent to the Board of Aldermen. Mayor

McGee and the Board of Aldermen continued to deny that a Costco was coming to

Ridgeland. 

¶16. The Appellants herein, residents of subdivisions near the proposed Costco site, filed

a Complaint for Declaratory Judgment on November 25, 2015. The Appellants argued that

the June 2, 2015, zoning ordinance amendment should be declared invalid because it had

been adopted without notice and for the specific purpose of benefitting a favored developer.

Instead of litigating the issue further, the City revised and republished its notice and held

3Mattiace then sent an email requesting “the documentation for the Zoning Variance
. . . .” Hart responded, stating “it is not considered a ‘zoning variance.’ We passed a Zoning
Amendment.”
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another hearing to consider the same subject.

¶17. On February 16, 2016, the City voted to hold a public hearing scheduled for April 5,

2016, to consider the adoption of an ordinance that would repeal the zoning amendments

adopted on June 2, 2015, and would replace those amendments with a new amendment of

substantially similar language. The City noticed the public hearing on February 25, 2016.

¶18. The new amendment defined LMPCD as:

Any large commercial development consisting of one (1) or more contiguous
parcels that may be individually owned, separately owned, or ground leased
tracts or parcels that meets the following criteria, among the group of tracts or
parcels: (a) contains at least one building for occupancy for retail/wholesale
purposes exceeding 100,000 square feet of heated and cooled space for the
indoor display and sale of goods, (b) is a site with a minimum of 15 contiguous
acres, and (c) has access to an Arterial Street. Before any land may be defined
as a Large Master Planned Commercial Development, a site plan thereof shall
be approved by the Mayor and Board of Aldermen. The Mayor and Board of
Aldermen may impose conditions or restrictions as part of the approval. Large
Master Planned Commercial Developments may include any of the uses
permitted in the underlying Zoning District as well as Service Stations; Banks,
branch banks, drive-thru ATM’s, and other banking facilities; Food product
and carry-out and delivery stores, laundry and dry cleaning pickup stations;
Fast Food Restaurant with drive-thru; Fast Casual Restaurant with drive-thru;
Pharmacy with a drive-thru; and outdoor display of goods in designated areas
approved by the Mayor and Board of Aldermen in one (1) or more locations
not exceeding an aggregate of 15,000 square feet.

¶19. In the April 5, 2016, meeting, counsel for the City argued that the proposed

amendments were general textual amendments to the current zoning ordinance and that the

amendments did not constitute a rezoning. However, Alderman D.I. Smith testified that “we

were told in February of 2015 for the very first time that Costco was interested in rezoning.

. . .” Alderman Ken Heard argued that the zoning amendment language was “tailor made for

a very specific project.” By a four-three vote, the Board of Aldermen voted to adopt the new
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amended zoning ordinance. 

¶20. The Appellants appealed the adoption of the April 5, 2016, Ordinance on April 14,

2016, in the Circuit Court of Madison County, arguing that the amendments constituted

illegal rezoning or spot-zoning. The City argued that the zoning change was a mere textual

amendment.

¶21. On April 21, 2017, the circuit court affirmed the zoning amendments. Because the

applicant’s site plan must be approved by the City before any land may be defined as a

LMPCD, the trial court found that no rezoning had occurred. The circuit court also found that

the amendment could apply equally to seventeen different C-2 districts, not solely to the

Costco site. Therefore, the trial court held that the amendment did not constitute a rezoning

or spot-zoning.4

¶22. The Appellants raise the following issues: 

a.Whether the April 5, 2016, amendments to the Official Zoning Ordinance of
the City of Ridgeland constitute de facto rezoning that required the City to
show a substantial change in neighborhood character prior to rezoning. 

b.Whether the April 5, 2016, amendments constitute impermissible spot zoning
designed to benefit a single favored developer.

¶23. The City additionally argues that the Appellants lack standing to challenge the

amendments.

ANALYSIS

¶24. This Court will affirm a board’s zoning decision unless it is “arbitrary, capricious,

4The City approved Costco’s Site Plan/Architectural Review on June 7, 2016. The
Appellants appealed that action but subsequently agreed to dismiss the appeal.
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discriminatory, or is illegal or without a substantial evidentiary basis.” Modak-Truran v.

Johnson, 18 So. 3d 206, 209 (Miss. 2009) (citation omitted). “There is a presumption of

validity of a governing body’s enactment or amendment of a zoning ordinance and the

burden of proof is on the party asserting its invalidity.” Id.

I. Whether the zoning amendments constitute de facto rezoning that required the
City to show a substantial change in neighborhood character prior to rezoning.

¶25. The Appellants argue that the City’s decision to amend the zoning ordinance

materially changed the uses previously allowed in C-2 districts and thus can be valid only

upon a showing of substantial change in neighborhood character. Amendments to zoning

ordinances “must be made after careful consideration because investments in land and

property are significant financial decisions, and a landowner should be able to rely upon a

zoning plan to maintain the use and value of his property.” Roundstone Dev., LLC v. City

of Natchez, 105 So. 3d 317, 321 (Miss. 2013) (citation omitted). As this Court previously has

stated:

The courts presume that comprehensive zoning ordinances adopted by
municipal authorities are well planned and designed to be permanent. Before
property is reclassified from one zone to another, there must be proof either,
(1) that there was a mistake in the original zoning or, (2) the character of the
neighborhood has changed to such an extent as to justify rezoning and that
public need exists for rezoning. Furthermore, an applicant seeking rezoning
must prove by clear and convincing evidence either (1) or (2) above.

Town of Florence v. Sea Lands, Ltd., 759 So. 2d 1221, 1224, 1227 (Miss. 2000). “A finding

of no sufficient proof will lead this Court to conclude that the Board’s decision was arbitrary

and capricious.” Id. at 1227. 

¶26. The Appellants first cite as controlling authority Modak-Truran, in which this Court
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held invalid two zoning ordinance amendments adopted by the Jackson City Council which

allowed the Fairview Inn, a bed and breakfast inn located in a residential zone, to operate a

restaurant. Modak-Truran, 18 So. 3d at 207. This Court found that the amendments

effectively rezoned the Fairview Inn from residential to commercial property by allowing the

bed and breakfast to operate a restaurant as of right without having to apply for a use permit.

Id. at 211. Despite the City of Jackson’s argument that the amendments did not make any

changes to the zoning map and were text amendments, this Court found that the amendments

circumvented the “stringent procedural requirements for rezoning.” Id.  at 210-11.

¶27. Similarly, in Drews v. City of Hattiesburg, 904 So. 2d 138 (Miss. 2005), Lee Medical

Development had purchased land located close to a hospital in Hattiesburg. Drews, 904 So.

2d at 140. Although the land had been zoned as B-1, professional business district, Lee

Medical requested variances to the zoning ordinance that would have allowed the maximum

building size to increase from 10,000 to 60,000 square feet and allowed an increase in

building height from thirty-five to forty-five feet. Id. Finding that the proposed variances

constituted spot-zoning, this Court stated that the City of Hattiesburg had “attempted to

bypass the safeguards provided by the rezoning process in that the need for a variance must

be proven by only a preponderance of the evidence while the need for rezoning must be

proven by clear and convincing evidence.” Id. at 142.

¶28. The City’s zoning ordinance also provides criteria for rezoning. It states:

No amendment to the Official Zoning Map shall be approved unless the
proposed re-zoning meets one of the following criteria:

1. That there was a mistake in the original zoning. “Mistake” in this context
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shall refer to a clerical or administrative error, such as a mistake of
draftmanship on the Official Zoning Map or incorrectly reflecting the
Mayor/Board of Aldermen’s decision in the minutes. “Mistake” DOES NOT
mean that the Mayor/Board of Aldermen made a mistake in judgment in their
prior zoning, such as not realizing the full import of the zoning classification
or mistakenly placing the property in one classification when the evidence
indicated that another would have been more appropriate.

2. That the character of the neighborhood has changed to such an extent as to
justify reclassification, AND that there is a PUBLIC NEED for the re-zoning.

(Emphasis in original.)

¶29. The zoning amendments at issue here allow any site approved as an LMPCD to be

allowed uses previously prohibited in C-2 districts but  permitted in C-2A districts, such as:

banks, branch banks, drive-through ATMS, and other banking facilities; food-product and

carry-out and delivery stores; and laundry and dry-cleaning pickup stations. According to the

2014 Zoning Ordinance, C-2A districts are allowed those additional uses because those

properties are located on arterial streets and are able to handle the volume of traffic. 

¶30. Moreover, service stations, fast-food restaurants with drive-through, and drive-

through pharmacies are not permitted uses in C-2 or C-2A districts. Instead, those uses are

permitted in C-3 districts. The purpose of C-3 districts is:

[t]o establish specific areas for the development of convenience commercial
uses. These uses generate heavier vehicular traffic volumes than uses first
allowed in the C-2 General Commercial districts. The uses first permitted in
this district tend to generate more noise and litter than General Commercial
uses. These districts are appropriate for location near the intersections of
arterial streets, well away from ANY residential uses.

Therefore, the 2014 zoning ordinance specifically contemplated uses in C-2 and C-3 districts

and rejected allowing those additional permitted uses in C-2 districts because of the increase

14



in vehicular traffic, noise, and litter associated with those uses. Even according to the City’s

newly adopted zoning ordinance, the uses allowed in C-3 districts should be located “well

away from ANY residential uses.” 

¶31. We find no merit in the City’s argument that the amendments were purely textual

amendments. In context, before the proposed amendments, even a Chick-fil-A with a drive-

through had  not been allowed in a C-2 district. Yet the City argues that the addition of a

Costco with a service station and drive-through restaurants did not effectively rezone the

proposed area. Although the City labeled its actions as mere textual amendments, as this

Court in Modak-Truran has recognized, “the name given a municipal act does not dictate

its nature.” Modak-Truran, 18 So. 3d at 210. The City cites Blacklidge v. City of Gulfport,

where the City of Gulfport rezoned a certain area from residential to residential-business.

Blacklidge v. City of Gulfport, 223 So. 2d 530, 531 (Miss. 1969). However, the City of

Gulfport’s comprehensive zoning ordinance had been twenty-eight years old and the City of

Gulfport had vastly changed since the adoption of the ordinance. Id. at 532. In contrast, the

City of Ridgeland’s comprehensive zoning ordinance had been passed mere months before

the City sought to change the zoning districts. 

¶32. The City argues, and the circuit court found probative, that the amendments did not

automatically allow a LMPCD but instead hinged on the Mayor’s and Board of Aldermen’s

approval of a site plan. Yet, without the amendments, no opportunity existed to submit a site

plan for the additional uses the Costco development required. The amendments effectively

rezoned the property by allowing a LMPCD upon approval of the Mayor and Board of
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Aldermen. The amendment stated that, “before any land may be defined as a Large Master

Planned Commercial Development, a site plan thereof shall be approved by the Mayor and

Board of Aldermen. The Mayor and Board of Aldermen may impose conditions or

restrictions as part of the approval.” Therefore, the Mayor and Board of Aldermen had

complete authority to approve or disapprove a LMPCD without any objective criteria. The

proposition that seventeen additional sites in C-2 districts could be approved as LMPCDs

lacks substance when the Mayor and Board of Aldermen have complete authority over

whether or not to allow any or all of those sites to become LMPCDs.

¶33. The City further argues that, pursuant to Mississippi Code Section 21-19-1, a

municipality has broad authority to make regulations to promote and preserve the health,

safety, and general welfare of its citizens. See Miss. Code Ann. § 21-19-1(1) (Rev. 2015).

In addition, Section 21-17-5 states that municipal authorities “shall . . . have the power to

alter, modify and repeal such orders, resolutions or ordinances.” Miss. Code Ann. §

21-17-5(1) (Rev. 2015). Section 17-1-9 provides insight into the purpose of zoning

regulations by stating:

Zoning regulations shall be made in accordance with a comprehensive plan,
and designed to lessen congestion in the streets; to secure safety from fire,
panic and other dangers; to provide adequate light and air; to prevent the
overcrowding of land; to avoid undue concentration of population; to facilitate
the adequate provision of transportation, water, sewerage, schools, parks and
other public requirements. Such regulations shall be made with reasonable
consideration, among other things, to the character of the district and its
peculiar suitability for particular uses, and with a view to conserving the value
of buildings, and encouraging the most appropriate use of land throughout
such municipality.

Miss. Code Ann. § 17-1-9 (Rev. 2012). 
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¶34. In the 2014 Zoning Ordinance and Map, the Costco site was  zoned in a C-2 district

in accordance with the above-cited code sections. Because the proposed site is in close

proximity to residential neighborhoods, allowing the site effectively to be rezoned to a C-3

district directly goes against the goal of zoning regulations listed in Section 17-1-9: to lessen

street congestion and prevent overcrowding of land. Although Section 17-1-15 states that

municipal authorities have the power to amend a zoning ordinance “from time to time,”

again, the City had zoned the Costco site as a C-2 site mere months before the City began

attempting to rezone the area again. 

¶35. The City cites Mississippi Manufactured Housing Association v. Board of

Supervisors of Tate County, 878 So. 2d 180 (Miss. Ct. App. 2004), and argues that the

“change or mistake” rule does not apply in this case. However, we do not find that case

probative or precedential. In that case, the board of supervisors was attempting to amend its

comprehensive zoning plan that had been adopted in 1972. Id. at 182-83. Mississippi

Manufactured Housing Association (MMHA) argued that a political entity was powerless

to amend its entire zoning ordinance and asserted that the board of supervisors was required

to show a change or mistake in the original comprehensive zoning plan. Id. at 185. The Court

of Appeals stated that the clear and convincing rule applied when the amended zoning

ordinance altered the character of the community. Id. 187. Clearly the amended zoning

ordinances here operated to alter the character of the community. 

¶36. The City failed to show by clear and convincing evidence that a mistake in the original

zoning occurred or that a change in the character of the neighborhood occurred that justified
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rezoning, and a public need existed for the rezoning. Because, almost immediately after

adopting a new comprehensive zoning ordinance and map in 2014, the City sought to change

the zoning of the proposed Costco site to allow numerous prohibited uses, and because those

additional uses effectively transformed the proposed Costco site from a C-2 district to a C-3

district, we find that the City illegally rezoned the property at issue.

II. Whether the April 5, 2016, amendments constitute impermissible spot-zoning
designed to benefit a single favored developer.

¶37. The Appellants additionally argue that the zoning amendments constituted spot-

zoning. “Spot-zoning” is considered an arbitrary or discriminatory zoning decision and is

determined on a case-by-case basis. Modak-Truran, 18 So. 3d at 209-10.  It is invalid when

used primarily for the private interest of the owner of the property and not related to the

community as a whole. Id. “The term ‘spot zoning’ is ordinarily used where a zoning

ordinance is amended reclassifying one or more tracts or lots for a use prohibited by the

original zoning ordinance and out of harmony therewith. . . . The one constant in the cases,

as stated by the textwriter, where zoning ordinances have been invalidated due to ‘spot

zoning’ is that they were designed ‘to favor’ someone.” McKibben v. City of Jackson, 193

So. 2d 741, 744 (Miss. 1967) (citing Yokley Zoning Law and Practice §§ 8-1 to 8-3 (3rd ed.

1965)). 

¶38. The 2014 Zoning Ordinance provided guidelines for amendments to either the zoning

ordinance text or the official zoning map, a rezoning. Because the amendments at issue here

constituted a rezoning, in order to be upheld they must have passed the following threshold

standards for a valid spot-zoning:
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(a) The proposal must not be a small parcel of land singled out for special and
privileged treatment.

(b) The proposed change must be in the public interest and not only for the
benefit of a land owner(s).

(c) The proposed change is consistent with all elements of the comprehensive
plan and sound planning principles as follows:

1. If a development proposal falls within one of the use and/or
residential density categories indicated on the Future Land Use Map,
the Zoning Board and the Mayor and Board of Aldermen shall
determine if the proposal is consistent with the plan.

2. If a development proposal is not consistent with the Future Land Use
Map, the Zoning Board and the Mayor and Board of Aldermen will
review the plan’s written policies to determine whether the proposal
would undermine or conflict with them. If the Mayor and Board of
Aldermen determines that the proposal would not conflict with or
undermine the plan’s policies, they shall find the proposal consistent
with the plan.

3. If an applicant’s property for re-zoning falls adjacent to a district
having the desired zoning classification, the rezoning proposal may be
determined to be consistent as an extension of the adjacent property’s
zoning classification.

(d) The proposed change must not create an isolated district unrelated and
incompatible to adjacent districts. 

¶39. Thus, a rezoning will be considered illegal spot-zoning if the proposed amendment

is for a small parcel of land singled out for special and privileged treatment. This Court in

Modak-Truran found that, because the Fairview Inn had been the only business affected by

the amendments and because “the entire debate was focused on  the Inn and its activities,”

the amendments had constituted illegal spot-zoning. Modak-Truran, 18 So. 3d at 209-10. 

¶40. Here too, the proposed amendments were created and were focused solely on Costco
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and its activities. City officials worked closely together with Mattiace and with Costco

representatives to shape the ordinance to fit Costco’s needs specifically. Mattiace’s attorney

emailed Hart regarding the problem with the Costco site being zoned C-2. He stated: “Since

the Santa site is zoned C-2, the seller cannot make that representation without an exception

to explain that the property cannot be used for a vehicle fueling facility. [Mattiace] indicated

that the City is proposing an amendment to the zoning code to resolve that matter.” Hart

responded, stating:

I will have [the proposed amendment] to you by the beginning of next week
provided [Mattiace] can offer me some specific parameters of the project,
which will assist me in shaping the “draft” ordinance amendment. Information
like use types and square footages of each would be a good start. I would also
ask for any wisdom regarding anything else that would make this development
unique to any other.

Hart also wrote to another Mattiace representative, assuring her that the City could

appropriately amend the language of the zoning ordinance to accommodate the accessory

detached fuel facility. Hart then emailed Mattiace’s attorney the proposed amendments and

asked for comments before sending the proposed amendments for Costco’s review.

Mattiace’s attorney even made changes to the definition of LMPCD, which the City adopted.

And the amendments created a Large Master Planned Commercial Development, which

enabled Mattiace to apply for the significant tax incentives through the Mississippi Tourism

Project Incentive Program.5 

¶41. The City argues that the amendments were consistent with the 2009 Comprehensive

5Pursuant to the Mississippi Tourism Project Incentive Program, a development may
qualify as a “cultural retail attraction” if it “is located in a qualified resort area . . . and is
a part of a master-planned development.” Miss. Code Ann. § 57-26-1 (Rev. 2014). 
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Plan. The Comprehensive Plan stated that general commercial districts included zoning

districts C-2, C-2A, C-3, and C-6. It stated that “these areas should include businesses in

which the principal activity is conducted indoors. However, certain land uses that involve

some outdoor activities could be permitted in these areas. . . .” In addition, it stated that

“convenience commercial uses can be easily absorbed into the C-2 or C-2A zones, rather

than a stand-alone zone.” Although the comprehensive plan contemplates absorbing C-3 uses

into C-2 or C-2A zones, the City chose not to follow the recommendations of the 2009

Comprehensive Plan when it comprehensively rezoned its districts in 2014. Only when

Costco chose the site at issue did the City attempt to rezone the proposed location and add

C-3 uses into a C-2 zone. 

¶42. Because the City engaged in illegal spot-zoning by singling out a parcel of land for

special and privileged treatment, we find that the zoning amendments are arbitrary,

capricious, and unsupported by substantial evidence.  

III. Whether the Appellants lacked standing to challenge the amendment.

¶43. The City next argues that the Appellants have failed to prove that any of the additional

convenience uses were inconvenient to them personally in a way not common to the public

generally. This Court previously has stated, “for a plaintiff to establish standing on grounds

of experiencing an adverse effect from the conduct of the defendant/appellee, the adverse

effect experienced must be different from the adverse effect experienced by the general

public.” Hall v. City of Ridgeland, 37 So. 3d 25, 34 (Miss. 2010). The Hall Court reiterated

that standing requirements in Mississippi are “quite liberal.” Id. at 33. There, the residents
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of Ridgeland appealed an ordinance issued by the City to allow the construction of the

thirteen-story Butler Snow Attorneys building. Id. at 27-28. The developers of the building

applied for a conditional use permit to build a building exceeding four stories in a C-4

District. Additionally, the developers sought a variance from certain setback requirements.

Id. at 29-30. 

¶44. The Ridgeland Mayor approved an ordinance allowing the conditional use and

variance. Id. at 30. When residents of Ridgeland challenged the ordinance, the developers

argued that the appellants had no standing. Id. at 33. The Hall Court found that the appellants

were property owners in the City of Ridgeland, with property located near the subject

property, and that the appellants had alleged that the development would adversely impact

them and other residents. Id. at 34. Therefore, the appellants had standing to challenge the

conditional use permit regarding the building height. Id. at 35. However, the Court found that

the appellants did not have standing to oppose the variance because it was minor and would

not have an adverse effect on the appellants. Id. 

¶45. As in Hall, here, the Appellants are property owners in the City of Ridgeland, whose

properties are located near the proposed Costco site. The Complaint stated that the

Appellants are residents of the Montrachet, Dinsmor, Canterbury, Windrush, and Greenwood

Plantation Subdivisions in Ridgeland. The petition, included in the record and signed by the

Appellants, lists most of the Appellants’ addresses, and the Madison County land records

confirm the addresses of the Appellants.

¶46. Additionally, the Appellants allege that the Costco development would adversely
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impact them as well as other Ridgeland residents. Moreover, the Costco development is not

a minor variance and would greatly increase traffic, as well as change the aesthetics of the

area. Accordingly, the Appellants do have standing to appeal the zoning amendments, and

this issue has no merit. 

CONCLUSION

¶47. Because the City of Ridgeland amended its zoning ordinance shortly after adopting

a new comprehensive zoning ordinance and map in order to accommodate Costco,

substantially changing the uses previously allowed in a C-2 district without showing a

substantial change in neighborhood character, the amendments constituted an illegal

rezoning. In addition, because the amendments were entirely designed to suit Costco, the

amendments constituted illegal spot-zoning as well. Accordingly, the circuit court erred in

finding that the Costco amendments were not arbitrary and capricious. We reverse the

decision of the circuit court and render judgment for the Appellants in this case. 

¶48. REVERSED AND RENDERED.

RANDOLPH AND KITCHENS, P.JJ., MAXWELL, BEAM, CHAMBERLIN
AND ISHEE, JJ., CONCUR.  WALLER, C.J., AND COLEMAN, J., NOT
PARTICIPATING.
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Matthew Lee ROBINSON,
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Kent CC: 05-012604-FC

Order

On order of the Court, the application
for leave to appeal the October 25, 2017
order of the Court of Appeals is consid-
ered. We DIRECT the Kent County Pros-
ecuting Attorney to answer the application
for leave to appeal within 28 days after the
date of this order. In addition to the issues
raised in the defendant’s application, the
prosecutor shall address what reports
were referenced at trial during the parties’
arguments on the defendant’s motion for a
mistrial and who reviewed those reports.

The application for leave to appeal re-
mains pending.
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Order

On order of the Court, the motion to
appoint counsel is DENIED. The applica-
tion for leave to appeal the October 25,
2017 order of the Court of Appeals is
considered, and it is DENIED, because
the defendant has failed to meet the bur-
den of establishing entitlement to relief
under MCR 6.508(D).
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ry judgment action seeking the trial
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court’s determination of the validity of its
zoning and construction regulations and its
right to enforce them as they applied to
the cultivation and use of medical marijua-
na in zoned residential locations and subdi-
visions. The Circuit Court, Washtenaw
County, LC No. 15-000847-CZ, Carol A.
Kuhnke, J., declared that township could
not enforce its zoning ordinance’s prohibi-
tion against growing medical marijuana
outdoors. Township appealed as of right.

Holding:  The Court of Appeals held that
township ordinance was void and preempt-
ed by the Michigan Medical Marihuana
Act (MMMA).

Affirmed.

1. Appeal and Error O3184
Whether a state statute preempts a

local ordinance is a question of statutory
interpretation and, therefore, a question of
law that is reviewed de novo.

2. Declaratory Judgment O393
Appellate courts review de novo a de-

cision to grant or deny a declaratory judg-
ment; however, the trial court’s factual
findings will not be overturned unless they
are clearly erroneous.

3. Municipal Corporations O56, 65
Michigan is strongly committed to the

concept of home rule, and constitutional
and statutory provisions which grant pow-
er to municipalities are to be liberally con-
strued.

4. Municipal Corporations O592(1)
Local governments may exercise rea-

sonable control to regulate matters of local
concern only in a manner and to the de-
gree that the regulation does not conflict
with state law.

5. Controlled Substances O51
Michigan Medical Marihuana Act

(MMMA) provides immunity from arrest,

prosecution, or penalties in any manner
and prohibits the denial of any rights or
privileges to qualifying medical marijuana
patients and registered primary caregiv-
ers.  Mich. Comp. Laws Ann.
§ 333.26424(a, b).

6. Controlled Substances O51

Michigan Medical Marihuana Act
(MMMA) permits growing medical mari-
juana outdoors by registered caregivers as
long as the growing occurs within an en-
closed, locked facility as specified.  Mich.
Comp. Laws Ann. §§ 333.26423(d),
333.26424(b)(2).

7. Municipal Corporations O592(1)

 Zoning and Planning O1033

Township’s home occupation ordi-
nance, which purported to prohibit the out-
door growing of medical marijuana that
Michigan Medical Marihuana Act
(MMMA) otherwise permitted, was void
and preempted by the MMMA; local zon-
ing regulation enacted pursuant to the
Michigan Zoning Enabling Act (MZEA)
did not save ordinance from preemption.
Mich. Comp. Laws Ann. §§ 333.26423(d),
333.26424(b), 333.26427(e); MCL 125.3101
et seq.

8. Zoning and Planning O1217, 1345

Landowner’s enclosed, locked facility
for cultivation of medical marijuana had to
comply with Michigan Medical Marihuana
Act (MMMA), construction regulations,
and township’s construction permit re-
quirements; landowner’s facility was not
exempt from all zoning and construction
regulations.  Mich. Comp. Laws Ann.
§ 333.26423(d).

9. Constitutional Law O2475

 Statutes O1155

Courts must enforce statutes as writ-
ten by reading the related parts of statuto-
ry provisions together without reading into
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a statute anything that is not within the
manifest intent of the Legislature.

10. Statutes O1081, 1364
Courts should not intuit legislative in-

tent from the absence of action by the
legislature, but, rather, should interpret
statutes based upon what the legislature
actually enacted.

11. Controlled Substances O51
 Municipal Corporations O592(1)

Michigan Medical Marihuana Act
(MMMA) permits and thereby authorizes
registered caregivers to grow medical
marijuana for their patients both indoors
and outdoors without fear of penalty by a
local government.  MCL 333.26421 et seq.

12. Controlled Substances O51
 Municipal Corporations O592(1)

Michigan Medical Marihuana Act
(MMMA) does not grant municipalities au-
thority to adopt ordinances that restrict
registered caregivers’ rights and privileges
under the MMMA.  MCL 333.26421 et
seq.

Washtenaw Circuit Court, LC No. 15-
000847-CZ, Carol A. Kuhnke, J.

Victor L. Lillich for the Charter Town-
ship of York.

Dennis M. Hayes for Donald Miller,
Katherine Null, and David Miller.

Before: Murphy, P.J., and Sawyer and
Beckering, JJ.

Per Curiam.

Plaintiff appeals as of right from the
trial court judgment that declared that
plaintiff could not enforce its zoning ordi-
nance’s prohibition against growing of
medical marijuana outdoors because the
ordinance conflicted with the Michigan
Medical Marihuana Act (MMMA), MCL

333.26421 et seq., and therefore, the ordi-
nance was preempted. We affirm.

Defendants David Miller and Donald
Miller are brothers who resided together
at Donald’s home located in Milan, Michi-
gan, in York Township. Both were quali-
fied medical marijuana patients. Defendant
Katherine Null, formerly in a long-term
relationship with David, also was a quali-
fied medical marijuana patient, and she
served as David’s registered medical mari-
juana primary caregiver. Null rented a
bedroom from Donald, but she did not
reside with the Millers. During 2014, Null
directed David to construct a medical mar-
ijuana structure in Donald’s backyard for
containing the medical marijuana she culti-
vated for patients connected to her
through registration under the MMMA.
Starting in July 2015, Null rented space on
Donald’s property for that purpose. Defen-
dants failed to obtain a construction permit
for the medical marijuana outdoor-growing
facility, never got permits before installing
electrical and watering systems, and never
obtained a certificate of occupancy.

Under the Michigan Zoning Enabling
Act, MCL 125.3101 et seq. (MZEA), plain-
tiff adopted its zoning ordinance regula-
tions for land development and use for the
public health, safety, and welfare of the
local community. Use of property by a
medical marijuana caregiver is permitted
only under Charter Township of York Zon-
ing Ordinance (Zoning Ordinance) § 40.204
as a ‘‘Home Occupation,’’ which is defined
as an occupation or profession customarily
conducted entirely within a dwelling by the
persons residing within the dwelling and
not more than one person who does not
reside within the dwelling, and where such
use is clearly incidental to the principal use
of the dwelling as a residence. [Zoning
Ordinance § 2.03(112).]

Medical marijuana caregivers were re-
quired to comply with Zoning Ordinance
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§ 40.204(A)(13)(e) and (f) for marijuana
use and cultivation:

(e) All medical marihuana shall be
contained within the main building in an
enclosed, locked facility inaccessible on
all sides and equipped with locks or
other security devices that permit access
only by the registered primary caregiver
or qualifying patient, as reviewed and
approved by the Building Official;

(f) All necessary building, electrical,
plumbing, and mechanical permits shall
be obtained for any portion of the resi-
dential structure in which electrical wir-
ing, lighting and/or watering devices
that support the cultivation, growing, or
harvesting of marihuana are located[.]

Plaintiff learned that the medical mari-
juana facility that defendants had built
outdoors failed to comply with zoning and
construction regulations. Instead of enforc-
ing its zoning ordinance regulations, plain-
tiff sought a declaratory judgment from
the trial court regarding the validity of its
zoning and construction regulations and its
right to enforce them as they applied to
the cultivation and use of medical marijua-
na in zoned residential locations and subdi-
visions.

Before filing their respective motions for
summary disposition, the parties stipulated
to the essential facts. They agreed that
defendants’ medical marijuana outdoor
growing facility failed to comply with
plaintiff’s home-occupation zoning ordi-
nance because Null did not reside at Don-
ald’s property, and defendants grew medi-
cal marijuana outside and not entirely
within Donald’s house. The parties agreed
that, except for defendants’ zoning and
construction code violations, defendants’
medical marijuana use and their outdoor
growing facility complied with the MMMA.
The parties stipulated that defendants’ vio-
lations of plaintiff’s zoning ordinance and
construction code regulations constituted

nuisances per se subject to penalties in-
cluding injunctive relief and abatement.

Plaintiff argued in its motion for sum-
mary disposition that under the MZEA, it
had broad authority to prohibit growing
medical marijuana outdoors. Defendants
countered that the MMMA preempted
plaintiff’s home-occupation zoning ordi-
nance because it directly conflicted with
the MMMA. The trial court ruled that
direct conflicts existed between the
MMMA and plaintiff’s ordinance. The trial
court noted that the Legislature amended
the MMMA during 2012 specifically to per-
mit outdoor cultivation. Consequently, the
trial court held that plaintiff’s ordinance
conflicted by allowing medical marijuana
growing only as an indoor home occupa-
tion. Further, the trial court held that
plaintiff’s ordinance also conflicted with
the MMMA because the MMMA did not
require Null to live on the premises where
the marijuana was grown. The trial court
ruled that plaintiff could not exclude out-
door cultivation because the MMMA per-
mitted it. In addition, the trial court ruled
that defendants’ structure was subject to
construction regulations and zoning so
long as the zoning did not forbid outdoor
cultivation of medical marijuana. The trial
court ordered defendants to seek the re-
quired permits and ordered plaintiff to
review and grant the permits if defen-
dants’ structure complied with the building
code. Plaintiff now appeals.

Plaintiff first argues that its authority
under the MZEA to adopt ordinances per-
mitted it to regulate medical marijuana
and to restrict registered caregivers to
growing marijuana indoors in areas zoned
residential. We disagree.

[1, 2] ‘‘Whether a state statute
preempts a local ordinance is a question of
statutory interpretation and, therefore, a
question of law that we review de novo.’’
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Ter Beek v. City of Wyoming, 297 Mich.
App. 446, 452, 823 N.W.2d 864 (2012) (Ter
Beek I), aff’d Ter Beek v. City of Wyo-
ming, 495 Mich. 1, 846 N.W.2d 531 (2014)
(Ter Beek II). ‘‘We also review de novo a
decision to grant or deny a declaratory
judgment; however, the trial court’s factual
findings will not be overturned unless they
are clearly erroneous.’’ Ter Beek I, 297
Mich.App. at 452. Findings of fact are
clearly erroneous when no evidentiary sup-
port exists or when this Court is left with a
definite and firm conviction that a mistake
has been made. Trahey v. City of Inkster,
311 Mich.App. 582, 593, 876 N.W.2d 582
(2015).

[3, 4] ‘‘Under Const. 1963, art. 7, § 22,
a Michigan municipality’s power to adopt
resolutions and ordinances relating to mu-
nicipal concerns is ‘subject to the constitu-
tion and law’.’’ People v. Llewellyn, 401
Mich. 314, 321, 257 N.W.2d 902 (1977).
‘‘Michigan is strongly committed to the
concept of home rule, and constitutional
and statutory provisions which grant pow-
er to municipalities are to be liberally con-
strued.’’ Bivens v. Grand Rapids, 443
Mich. 391, 400, 505 N.W.2d 239 (1993).
Local governments, however, may ‘‘exer-
cise ‘reasonable control’ to regulate mat-
ters of local concern only in a manner and
to the degree that the regulation does not
conflict with state law.’’ City of Taylor v.
Detroit Edison Co., 475 Mich. 109, 117-118,
715 N.W.2d 28 (2006).

The MZEA provides, in relevant part,
that

[a] local unit of government may pro-
vide by zoning ordinance for the regula-
tion of land development TTT which reg-
ulate[s] the use of land and structures
TTT to ensure that use of the land is
situated in appropriate locations and TTT

to promote public health, safety, and
welfare. [MCL 125.3201(1).]

The dispositive issues in this case are
whether the MMMA permits outdoor med-
ical marijuana growing and, if so, whether
the MMMA preempts plaintiff’s zoning
regulation prohibiting outdoor growing in
residential areas. A panel of this Court
explained in Ter Beek I, 297 Mich.App. at
453, 823 N.W.2d 864, that

[a] city ordinance that purports to pro-
hibit what a state statute permits is
void. A state statute preempts regula-
tion by an inferior government when the
local regulation directly conflicts with
the statute or when the statute com-
pletely occupies the regulatory field. A
direct conflict exists between a local reg-
ulation and state statute when the local
regulation prohibits what the statute
permits. [Quotation marks and citations
omitted.]

In this case, Zoning Ordinance § 40.204
regulates home occupations and home-
based businesses. Within the context of a
home occupation, plaintiff specifically regu-
lates registered primary medical marijua-
na caregivers. Section 40.204(13) permits
such caregivers to operate as a ‘‘home
occupation’’ if they comply with the
MMMA and certain specified restrictions,
some of which are not relevant to the
issues on appeal. Pertinent to this case,
§ 40.204(13)(e) requires that all medical
marijuana be was contained inside the
house in areas zoned residential caregivers
are prohibited from having or growing any
medical marijuana outside the house on
properties zoned residential. Section
40.204(13)(f) requires permits to modify
any portion of a house for cultivation,
growing, or harvesting of marijuana. Read
together, Subparts (e) and (f) of
§ 40.204(13) only permit medical marijua-
na to be grown indoors.

Zoning Ordinance § 3.13 permits plain-
tiff to penalize property owners for non-
conforming uses. Plaintiff can declare a
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nonconforming use a nuisance and require
any structure to be vacated, torn down,
removed from the property, modified, or
abated with the cost of abatement attach-
ing as a lien on the property. Defendants’
violation of plaintiff’s home-occupation zon-
ing ordinance, therefore, was subject to
serious penalties.

The MMMA governs medical marijuana
use. Under MCL 333.26427(a), the ‘‘medi-
cal use of marihuana is allowed under state
law to the extent that it is carried out in
accordance with the provisions of this act.’’
MCL 333.26423(f) 1 defined the term ‘‘med-
ical use’’ to include:

the acquisition, possession, cultivation,
manufacture, use, internal possession,
delivery, transfer, or transportation of
marihuana or paraphernalia relating to
the administration of marihuana to treat
or alleviate a registered qualifying pa-
tient’s debilitating medical condition or
symptoms associated with the debilitat-
ing medical condition.

The MMMA does not define the term ‘‘cul-
tivation.’’

[5] The MMMA provides immunity
from arrest, prosecution, or penalties in
any manner and prohibits the denial of any
rights or privileges to qualifying medical
marijuana patients and registered primary
caregivers. MCL 333.26424(a) and (b);
People v. Hartwick, 498 Mich. 192, 210-
221, 870 N.W.2d 37 (2015). MCL
333.26424(b)(2) permits registered caregiv-
ers to cultivate 12 marijuana plants for
each qualifying patient. MCL 333.26423(d)
permits medical marijuana growing only in
an ‘‘enclosed, locked facility,’’ including
outdoor growing if done as specified.

Before 2012, MCL 333.26423 did not
mention or regulate outdoor growing but
defined the term ‘‘enclosed, locked facility’’
in Subdivision (c) only as ‘‘a closet, room,
or other enclosed area equipped with locks
or other security devices that permit ac-
cess only by a registered primary caregiv-
er or registered qualifying patient.’’ The
Legislature changed Subdivision (c) to
Subdivision (d) and amended it by adding
requirements for growing medical marijua-
na outdoors. See 2012 PA 512, effective
April 1, 2013. Since the amendment, MCL
333.26423(d) provides in relevant part as
follows:

‘‘Enclosed, locked facility’’ means a
closet, room, or other comparable, sta-
tionary, and fully enclosed area
equipped with secured locks or other
functioning security devices that permit
access only by a registered primary car-
egiver or registered qualifying patient.
Marihuana plants grown outdoors are
considered to be in an enclosed, locked
facility if they are not visible to the
unaided eye from an adjacent property
when viewed by an individual at ground
level or from a permanent structure and
are grown within a stationary structure
that is enclosed on all sides, except for
the base, by chain-link fencing, wooden
slats, or a similar material that prevents
access by the general public and that is
anchored, attached, or affixed to the
ground; located on land that is owned,
leased, or rented by either the regis-
tered qualifying patient or a person des-
ignated through the departmental regis-
tration process as the primary caregiver
for the registered qualifying patient or
patients for whom the marihuana plants
are grown; and equipped with function-

1. Effective December 20, 2016, the Legisla-
ture amended the definition of the term
‘‘medical use’’ in MCL 333.26423(f). Now the
definition of the phrase ‘‘medical use of mari-
huana’’ appears in MCL 333.26423(h) and is

substantially similarly to the definition in for-
mer Subdivision (f) with the addition of the
terms ‘‘extraction’’ and ‘‘marihuana-infused
products’’ to MCL 333.26423(h). See 2016 PA
283.
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ing locks or other security devices that
restrict access to only the registered
qualifying patient or the registered pri-
mary caregiver who owns, leases, or
rents the property on which the struc-
ture is located.2

[6] MCL 333.26424(b)(2) and MCL
333.26423(d) are in pari materia and must
be read together as one law because they
are different provisions of statutes that
relate to the same subject matter. Ter
Beek I, 297 Mich.App. at 462, 823 N.W.2d
864. Read together, MCL 333.26424(b)(2)
and MCL 333.26423(d) permit growing
medical marijuana outdoors by registered
caregivers as long as the growing occurs
within an enclosed, locked facility as speci-
fied. The MMMA also provides that other
state law inconsistent with the MMMA
may not interfere with the rights estab-
lished under the MMMA. Under MCL
333.26427(e), ‘‘All other acts and parts of
acts inconsistent with this act do not apply
to the medical use of marihuana as provid-
ed for by this act.’’

[7] In this case, plaintiff’s home-occu-
pation regulations, Zoning Ordinance
§ 40.204(13), subparts (e) and (f) plainly
purport to prohibit the outdoor growing of
medical marijuana that the MMMA other-
wise permits. Plaintiff’s prohibition effec-
tively denies registered caregivers the
right and privilege that MCL
333.26424(b)(2) permits in conjunction with
MCL 333.26423(d). Accordingly, under Ter
Beek I, 297 Mich.App. at 453, 823 N.W.2d
864, plaintiff’s prohibition against growing
medical marijuana outdoors by a regis-
tered caregiver directly conflicts with the
MMMA and is void. Further, enforcement
of plaintiff’s home-occupation ordinance
would result in the imposition of penalties
against persons like defendants that the
MMMA does not permit. See MCL

333.26424(b); Ter Beek I, 297 Mich.App. at
454-457, 823 N.W.2d 864. Contrary to
plaintiff’s contention, ‘‘a local zoning regu-
lation enacted pursuant to the MZEA does
not save it from preemption.’’ Ter Beek
III, 495 Mich. at 21-22, 846 N.W.2d 531.
Plaintiff’s zoning ordinance prohibits regis-
tered caregivers from outdoor medical
marijuana growing, which directly conflicts
with the MMMA by prohibiting what the
MMMA permits. Consequently, the ordi-
nance is void and preempted by the
MMMA. Ter Beek I, 297 Mich.App. at 457,
823 N.W.2d 864.

Plaintiff next essentially contends that
the trial court’s interpretation of MCL
333.26423(d) broadly immunizes registered
caregivers from zoning and construction
regulations. Plaintiff’s argument disre-
gards the principles of statutory construc-
tion and disregards the trial court’s ruling
that defendants’ enclosed, locked facility
must comply with construction regulations
and plaintiff’s zoning ordinance’s building-
permit requirements.

In People v. Bylsma, 315 Mich.App. 363,
377-378, 889 N.W.2d 729 (2016), this Court
recognized that the MMMA was a voter-
initiated statute, and we applied the rule of
statutory construction directing that the
words of an initiative law are to be given
their ordinary and customary meanings as
would have been understood by the voters.
We instructed that if the MMMA’s ‘‘statu-
tory language is unambiguous, TTT [n]o
further judicial construction is required or
permitted because we must conclude that
the electors intended the meaning clearly
expressed.’’ Id. at 378 (quotation marks
and citation omitted; alteration in origi-
nal)., 889 N.W.2d 729. ‘‘Judicial construc-
tion of a statute is only permitted when
statutory language is ambiguous,’’ and am-
biguity exists ‘‘only if it creates an irrecon-

2. MCL 333.26423(d) was unchanged by 2016 PA 283, effective December 20, 2016.
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cilable conflict with another provision or it
is equally susceptible to more than one
meaning.’’ Noll v. Ritzer, 317 Mich.App.
506, 511, 895 N.W.2d 192 (2016).

Similarly, when courts interpret statutes
created by the Legislature, they must first
look to the specific statutory language to
determine the legislative intent. Universal
Underwriters Ins. Group v. Auto Club Ins.
Ass’n, 256 Mich.App. 541, 544, 666 N.W.2d
294 (2003). ‘‘If the language is clear and
unambiguous, the plain meaning of the
statute reflects the legislative intent and
judicial construction is not permitted.’’  d.
(quotation marks and citation omitted). In-
Detroit Pub. Sch v. Conn., 308 Mich.App.
234, 247-248, 863 N.W.2d 373 (2014), we
recited the framework for statutory con-
struction:

When interpreting a statute, our goal
is to give effect to the intent of the
Legislature. The language of the statute
itself is the primary indication of the
Legislature’s intent. If the language of
the statute is unambiguous, we must
enforce the statute as written. This
Court reads the provisions of statutes
reasonably and in context, and reads
subsections of cohesive statutory provi-
sions together.

TTT

[N]othing may be read into a statute
that is not within the intent of the Legis-
lature apparent from the language of the
statute itself. Courts may not speculate
regarding legislative intent beyond the
words expressed in a statute. Hence,
nothing may be read into a statute that
is not within the manifest intent of the
Legislature as derived from the act it-
self. [Quotation marks and citations
omitted.]

As noted earlier in this opinion, when
amending the definition of the term ‘‘en-
closed, locked facility,’’ the Legislature
added language regulating how the term

applies to marijuana plants grown out-
doors. MCL 333.26423(d). Because nothing
in the plain language of MCL 333.26423(d)
is ambiguous, judicial construction is not
necessary. Moreover, when MCL
333.26423(d), is read together with MCL
333.26424(b)(2), no irreconcilable conflict
results that makes either statutory provi-
sion susceptible to more than one meaning.
Accordingly, we conclude that the MMMA
permits growing medical marijuana out-
doors by registered caregivers as long as
the growing occurs within the specified
enclosed, locked facility.

The record in this case reflects that the
trial court essentially read the plain lan-
guage of the MMMA and held that the
MMMA permitted growing medical mari-
juana outdoors. The trial court recognized
that the Legislature amended MCL
333.26423(d) to redefine the meaning of
‘‘enclosed, locked facility’’ to include specif-
ic requirements for structures enclosing
medical marijuana being grown outdoors.
The trial court did not clearly err by find-
ing that the Legislature amended the
MMMA to permit outdoor cultivation. The
trial court reasonably inferred that the
Legislature changed the MMMA to permit
and regulate outdoor-growing facilities.
Therefore, the MMMA authorizes growing
medical marijuana outdoors under specific
requirements.

The trial court read the plain language
of MCL 333.26423(d) and simply concluded
that the MMMA permitted what plaintiff’s
home-occupation zoning ordinance ex-
pressly prohibited. The trial court did not
find ambiguity and did not judicially con-
strue MCL 333.26423(d) in search of its
meaning. We also do not find any inherent
ambiguity necessitating judicial construc-
tion. Therefore, the trial court did not err
by applying the plain language of the
MMMA to resolve the case.
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[8] The trial court also correctly held
that defendants’ enclosed, locked facility
must comply with MCL 333.26423(d),
plaintiff’s construction regulations, and
plaintiff’s construction-permit require-
ments. Contrary to plaintiff’s contention,
the trial court’s ruling did not grant defen-
dants immunity and exemption from all
zoning and construction regulations. We
believe that the trial court narrowly tai-
lored its ruling to resolve the issues pre-
sented in this case and yet upheld plain-
tiff’s power to regulate the public health
and safety respecting new construction.
Accordingly, the trial court did not err.

Plaintiff next argues that the silence in
the MMMA’s ‘‘medical use’’ and ‘‘enclosed,
locked facility’’ definitions regarding the
specific manner and location of cultivating
medical marijuana permitted plaintiff to
prohibit cultivation through zoning ordi-
nance regulations. We disagree.

[9, 10] This Court emphasized in De-
troit Pub. Sch, 308 Mich.App. at 247, 863
N.W.2d 373, that statutory construction
requires giving effect to the intent of the
Legislature based on the language of the
statute itself. Courts must enforce statutes
as written by reading the related parts of
statutory provisions together without read-
ing into a statute anything that is not
within the manifest intent of the Legisla-
ture. Id. at 248. Further, as explained in
Bush v. Shabahang, 484 Mich. 156, 167,
772 N.W.2d 272 (2009), correct interpreta-
tion of a statutory scheme like the MMMA
requires (1) reading the statute as a whole,
(2) reading the statute’s words and phras-
es in the context of the entire legislative
scheme, (3) considering both the plain
meanings of the critical words and phrases
along with their placement and purpose
within the statutory scheme, and (4) inter-
preting the statutory provisions ‘‘in harmo-
ny with the entire statutory scheme.’’
Courts should not intuit legislative intent

from the absence of action by the Legisla-
ture but should interpret statutes based on
what the Legislature actually enacted.
McCahan v. Brennan, 492 Mich. 730, 749,
822 N.W.2d 747 (2012). As the Michigan
Supreme Court has explained, the ‘‘legisla-
ture legislates by legislating, not by doing
nothing, not by keeping silent.’’ Id. (quota-
tion marks and citation omitted).

[11] In this case, we read and interpret
the MMMA as a whole. We conclude, as
the trial court did, that the MMMA per-
mits and thereby authorizes registered
caregivers to grow medical marijuana for
their patients both indoors and outdoors
without fear of penalty by a local govern-
ment. Contrary to plaintiff’s argument, the
Legislature’s failure to articulate a care-
giver’s right and privilege to cultivate
medical marijuana in a specific location
may not be relied on to conclude that
plaintiff may prohibit caregivers from out-
door cultivation. See Id.

MCL 333.26423(d) provides that caregiv-
ers may elect to grow medical marijuana
outdoors so long as they comply with the
enclosed, locked facility requirements.
MCL 333.26424(b)(2) and MCL
333.26423(d), when read together, grant
registered caregivers the right and privi-
lege to grow medical marijuana outdoors
without fear of a local government’s impo-
sition of penalties. As explained in Ter
Beek II, 495 Mich. at 20, 846 N.W.2d 531,
an ordinance ‘‘directly conflicts with the
MMMA by permitting what the MMMA
expressly prohibits—the imposition of a
‘penalty in any manner’ on a registered’’
caregiver whose medical marijuana use,
i.e., cultivation, falls within the scope of the
immunity in MCL 333.26424(b).

[12] Notably, the MMMA does not
grant municipalities authority to adopt or-
dinances that restrict registered caregiv-
ers’ rights and privileges under the
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MMMA. By comparison, the Legislature
recently enacted the Medical Marihuana
Facilities Licensing Act, MCL 333.27101 et
seq., and specifically granted municipalities
authority to adopt local ordinances includ-
ing zoning regulations that restrict the
location, number, and type of facilities
within their boundaries. MCL 333.27205.
Obviously, had the Legislature intended to
authorize municipalities to adopt zoning
ordinances restricting the activities of reg-
istered medical marijuana caregivers, it
could have done so in the MMMA. Despite
amending the MMMA twice, the Legisla-
ture refrained from incorporating such
provisions into the MMMA. Plaintiff’s in-
sistence on reading into the MMMA what
the statutory scheme plainly fails to pro-
vide lacks merit. Accordingly, the trial
court did not err by reading the MMMA
as a whole and concluding that plaintiff
could not infringe upon registered medical
marijuana caregivers’ rights and privileges
under the MMMA.

Lastly, plaintiff argues a number of an-
gles for reversing the trial court’s decision
that the MMMA preempted its home-occu-
pation zoning ordinance. All of them lack
merit.

As explained above, the trial court read
the MMMA as a whole, analyzed its plain
language, and interpreted MCL
333.26424(b)(2) and MCL 333.26423(d) and
other MMMA provisions in a reasonable
and harmonious manner to conclude that
plaintiff’s home-occupation ordinance pro-
hibited what the MMMA permitted.
Therefore, the trial court correctly ruled
that a direct conflict existed resulting in
the MMMA’s preemption of plaintiff’s or-
dinance.

Plaintiff asserts that the trial court
erred because the MMMA does not
preempt its ordinance by occupying the
field of zoning and construction-code regu-
lations. The trial court, however, never

held that the MMMA preempted zoning
and construction-code regulations. In fact,
the trial court specifically held that con-
struction code regulations and plaintiff’s
building-permit regulations applied to de-
fendants’ outdoor structure. Consequently,
it ordered defendants to obtain all requi-
site permits for their enclosed, locked facil-
ity for growing medical marijuana out-
doors. Accordingly, plaintiff’s argument
lacks merit.

Plaintiff also argues that its home-occu-
pation ordinance did not directly conflict
with the MMMA. As explained above,
plaintiff’s ordinance directly conflicts with
the MMMA because it prohibits what the
MMMA clearly permits, and therefore, the
ordinance is void and preempted. We also
believe that the trial court could have held
that the MMMA preempted plaintiff’s or-
dinance because plaintiff’s enforcement of
its home-occupation zoning ordinance
would have resulted in the imposition of
penalties upon qualified patients and regis-
tered caregivers in direct conflict with the
immunity that MCL 333.26424(a) and (b)
grants them.

Plaintiff argues further that its ordi-
nance was not preempted by the MMMA
because plaintiff merely adopted additional
requirements for medical marijuana culti-
vation that were not unreasonable and only
served to prevent possible nuisances in
residential neighborhoods. Plaintiff again
relies on the MZEA for its authority to
regulate medical marijuana cultivation and
prohibit outdoor growing in areas zoned
residential. As we explained above, the
MZEA does not save plaintiff’s ordinance
from preemption. See Ter Beek II, 495
Mich. at 21-22, 846 N.W.2d 531.

Plaintiff contends that, read alone, MCL
333.26423(d) does not authorize outdoor
growing, so plaintiff could limit such con-
duct as it saw fit. Proper statutory con-
struction, however, requires reading MCL
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333.26423(d) within the overall statutory
scheme to prevent reducing a registered
caregiver’s right and privilege to grow
medical marijuana outdoors into conduct
subject to local government prohibition
with potentially severe penalties for viola-
tions. Plaintiff’s reading improperly turns
a blind eye to the rights, privileges, and
immunity afforded registered medical mar-
ijuana caregivers by MCL 333.26424(b)
and qualifying medical marijuana patients
under MCL 333.26424(a). Accordingly,
plaintiff’s argument fails.

Affirmed.

Murphy, P.J., and Sawyer and
Beckering, JJ., concurred.

,
  

322 Mich.App. 667

HONIGMAN MILLER SCHWARTZ
AND COHN LLP, Petitioner-

Appellant,

v.

CITY OF DETROIT, Respondent-
Appellee.

No. 336175

Court of Appeals of Michigan.

Submitted January 10, 2018, at Lansing.

Decided January 18, 2018, at 9:05
a.m. Leave to appeal sought.

Background:  Law firm petitioned for re-
view of a decision of the Tax Tribunal, LC
No. 16-000202, which concluded that ser-
vices performed by an in-city attorney for
an out-of-city client was in-city income for
purposes of calculations under the City
Income Tax Act (CITA).

Holding:  The Court of Appeals, Sawyer,
J., held that the relevant consideration is

where the service is delivered to the client,
not where the attorney performs the ser-
vice.

Reversed and remanded.

1. Taxation O2027

Ambiguities in the language of a tax
statute are to be resolved in favor of the
taxpayer.

2. Taxation O3451

The relevant consideration for calcu-
lating whether a law firm’s income is at-
tributable to the city, under the City In-
come Tax Act’s (CITA) sales factor, is
where the service is delivered to the client,
not where the attorney performs the ser-
vice; thus, where a service is provided to a
client outside the city it is to be considered
an ‘‘out-of-city’’ service while services pro-
vided to a client in the city is to be consid-
ered an ‘‘in-city’’ service.  Mich. Comp.
Laws Ann. § 141.623.

Tax Tribunal, LC No. 16-000202

Honigman Miller Schwartz and Cohn
LLP (by John D. Pirich and Lynn A.
Gandhi) for petitioner.

Charles N. Raimi, Robert E. Forrest,
and Sheri Whyte for respondent.

Before: Murphy, P.J., and Sawyer and
Beckering, JJ.

Sawyer, J.

We are asked in this case to determine
whether services performed by an attor-
ney in Detroit on behalf of a client located
outside the city while that attorney is
physically located in his or her office in the
city—is to be considered in-city or out-of-
city income for purpose of § 23 of the City
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affidavit from a former insurance producer
who testified that she was allowed to sur-
render her license and wait five years to
reapply for licensure. She also described
her impression of whether her voluntary
surrender was treated as an ‘‘adverse ad-
ministrative action.’’ The circuit court
found that even ‘‘assum[ing] there are
good reasons for failure to TTT offer the
evidence in the proceeding below TTTT the
evidence TTT is not material.’’

Subsection 10–222(f) of the State Gov-
ernment Article provides:

(1) Judicial review of disputed issues of
fact shall be confined to the record for
judicial review supplemented by addi-
tional evidence taken pursuant to this
section.
(2) The court may order the presiding
officer to take additional evidence on
terms that the court considers proper if:

(i) before the hearing date in court, a
party applies for leave to offer addi-
tional evidence;  and
(ii) the court is satisfied that:

1. the evidence is material;  and

2. there were good reasons for the
failure to offer the evidence in the
proceeding before the presiding of-
ficer.

S.G. § 10–222 (emphasis added).

The statute clearly leaves within the dis-
cretion of the trial judge the decision
whether to order the presiding officer to
take additional evidence that was not of-
fered in the proceedings below. The stat-
ute provides that the court ‘‘may order the
presiding officer to take additional evi-
dence,’’ and only when certain conditions
are met. S.G. § 10–222(f)(2)(ii). Those con-
ditions are that ‘‘the evidence is material’’
and ‘‘there were good reasons for the fail-
ure to offer the evidence in the proceeding
before the presiding officer.’’ Id. The cir-
cuit court announced its reasoning for de-

nying the request—that the court was not
satisfied that the evidence was material.
Under these circumstances, we do not find
that the trial judge abused his discretion.

For all of these reasons, we hold that
there was substantial evidence in the rec-
ord to support the Commissioner’s findings
that Coomes violated I.A. § 10–126(a)(1),
(6), (12), (13) and (f). We further hold that
Coomes failed to demonstrate that the
Commissioner’s decision was premised on
an erroneous conclusion of law. We, there-
fore, affirm the decision of the Circuit
Court for Baltimore City.

JUDGMENT OF THE CIRCUIT
COURT FOR BALTIMORE CITY AF-
FIRMED. COSTS TO BE PAID BY AP-
PELLANTS.

,
  

232 Md.App. 285

William DABBS, et al.

v.

ANNE ARUNDEL COUNTY, MD.

No. 2653, Sept. Term, 2015

Court of Special Appeals of Maryland.

Filed: March 30, 2017

Background:  Property owners brought
class action against county, seeking to re-
cover development impact fees. The Cir-
cuit Court, Anne Arundel County, Dennis
M. Sweeney, J., entered take-nothing de-
claratory judgment in favor of county.
Property owners appealed.

Holdings:  The Court of Special Appeals,
Wright, J., held that:

(1) county council bill codifying procedures
for counting impact fee expenditures
and encumbrances, for purposes of de-
termining impact fee refunds, could be
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applied retroactively to calculation of
whether impact fee refunds were due
to property owners who had paid such
fees;

(2) state laws allowing for imposition of
impact fees and defining state rated
capacity, for purposes of educational
funding, did not preempt ordinance au-
thorizing county to use impact fees for
temporary classroom structures pro-
vided they expanded capacity of
schools to serve new development; and

(3) property owners had no vested rights
that would preclude prospective repeal
of impact fee refund provisions previ-
ously set forth in county code.

Affirmed.

1. Declaratory Judgment O5.1, 394
Declaratory judgment generally is a

discretionary type of relief, and thus the
appellate court generally reviews a trial
court’s decision to grant or deny declarato-
ry judgment under an abuse of discretion
standard.

2. Zoning and Planning O1382(4)
The ‘‘rough proportionality test,’’ or

‘‘rational nexus test,’’ requiring that an
exaction be roughly proportional to impact
of proposed development, did not apply to
development impact fees imposed by coun-
ty on property owners who improved real
property causing an impact on public facili-
ties, where impact fees at issue were im-
posed by legislative enactment, and did not
require property owners to deed portions
of their property to the county.

See publication Words and Phrases
for other judicial constructions and
definitions.

3. Counties O192
 Zoning and Planning O1382(4)

County council bill codifying proce-
dures for counting impact fee expendi-
tures and encumbrances, for purposes of

determining impact fee refunds, could be
applied retroactively to calculation of
whether impact fee refunds were due to
property owners who had paid such fees,
where bill did nothing more than codify
county’s existing procedures.

4. Counties O192
No statute authorizes a refund of

money transferred from the general fund
to the impact fee fund to replace funds
erroneously expended.

5. Counties O24
State laws allowing for imposition of

impact fees and defining state rated capac-
ity, for purposes of educational funding,
did not preempt ordinance authorizing
county to use impact fees for temporary
classroom structures provided they ex-
panded capacity of schools to serve new
development; county’s definition of capaci-
ty was consistent with enabling law for the
impact fees, and it was county, not state,
that determined scope of ordinance.  Md.
Ann. Code art. 24, § 17-113; Md. Code
Regs. 23.03.02.04.

6. Municipal Corporations O111(2)
State law may preempt local law in

one of three ways: (1) preemption by con-
flict; (2) express preemption; or (3) implied
preemption.

7. Municipal Corporations O111(2)
When a local government ordinance

conflicts with a public general law enacted
by the General Assembly, the local ordi-
nance is preempted by the state law and is
rendered invalid.

8. Counties O192
County was not required to provide

actual accounting of development impact
fees, without the new accounting proce-
dures of retroactive county legislation, to
property owners who sought refund of fees
in action against county; discovery was a
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fully effective means for property owners
to obtain information sought in motion for
accounting, and county provided property
owners with the documents necessary to
determine whether impact fees were avail-
able for refund.

9. Counties O192

 Zoning and Planning O1382(4)

Property owners had no vested rights
that would preclude prospective repeal of
impact fee refund provisions previously set
forth in county code, which had required
county to refund fees that had not been
expended or encumbered within six fiscal
years following the fiscal year of collection,
where effective repeal date was prior to
expiry of that six year period.

10. Statutes O1557

As a general rule, statutes are pre-
sumed to operate prospectively and are to
be construed accordingly.

11. Statutes O1559, 1569, 1572

A legislative body is authorized to
amend, qualify, or repeal any of its laws,
affecting all persons and property which
have not acquired rights vested under ex-
isting law.

12. Statutes O1572

Rights which are of purely statutory
origin and have no basis at common law
are wiped out when the statutory provision
creating them is repealed, regardless of
the time of their accrual, unless the rights
concerned are vested.

Appeal from the Circuit Court for Anne
Arundel County, Dennis M. Sweeney,
Judge

John R. Greiber, Jr. (Roy L. Mason,
Smouse & Mason, LLC, Robert H. B.
Cawood, Cawood & Cawood, LLC, on the
brief) Annapolis, MD, for Appellant

Kurt J. Fischer (Venable, LLP, Balti-
more, MD, Andrew Murray, Nancy Duden,
County Attorney, Annapolis, MD) on the
brief, for Appellee

Wright, Graeff, Gary E. Bair, (Specially
Assigned), JJ.

Wright, J.

This appeal arises from the Circuit
Court for Anne Arundel County’s entry of
a declaratory judgment in favor of appel-
lee, Anne Arundel County (the ‘‘County’’),
as to all counts and claims stated in a class
action complaint filed against it on Novem-
ber 4, 2011, by appellants, William Dabbs,
Sally Trapp, Samuel Craycraft, and Rober-
ta Craycraft, ‘‘individually and on behalf of
all others similarly situated.’’ Appellants
had sought refunds of impact fees that,
following the fiscal year (‘‘FY’’) of collec-
tion, were not expended or encumbered
within six FYs. Following a hearing on
November 20, 2014, and after receiving
memoranda from the parties, the circuit
court entered judgment in the County’s
favor on January 27, 2016, ordering that
appellants ‘‘take nothing in this action.’’
The court also denied appellants’ motion to
revise class definition, as well as their mo-
tion for an accounting of County impact
fee collections, expenditures, and encum-
brances. On February 11, 2016, appellants
noted this appeal.

Questions Presented

For clarity, we have combined, renum-
bered, and rephrased the questions pre-
sented by appellants, as follows:1

1. In their brief, appellants presented six ques-
tions, but their argument consisted of 15 sub-

parts.
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1. Did the circuit court err in concluding
that the ‘‘rough proportionality’’ or
‘‘rational nexus’’ test established by
the Supreme Court of the United
States has no application to develop-
ment impact fees?

2. Did the circuit court err in finding
that the enactment of Bill No. 27–07
did not interfere with the vested
rights of appellants to recover impact
fee refunds?

3. Did the circuit court err in concluding
that appellants could not recover as
damages $9.9 million that the County
transferred from the General Fund to
the Impact Fee Special Fund in 2008?

4. In determining the appropriate use of
impact fees under its Impact Fee Or-
dinance, is the County required to use
the definition of ‘‘State Rated School
Capacity’’ that the State applies for
school construction funding purposes?

5. Did the circuit court err in denying
appellants’ motion for an accounting
of County impact fee collections, ex-
penditures, and encumbrances?

6. Did the circuit court err in finding
that the prospective repeal in Bill No.
71–08 of the County’s impact fee re-
fund provision, codified in § 17–11–
210(b), had no effect on appellants’
vested rights to refunds?

For the reasons that follow, we affirm the
circuit court’s judgment.

Facts

I. The County’s Impact Fee Ordinance

Pursuant to the authority set forth in
Chapter 350, Acts of 1986, and codified in
Subtitle 2 of Title 11 of Article 17 (the
‘‘Impact Fee Ordinance’’) of the Anne
Arundel County Code (‘‘County Code’’),

the County may impose impact fees for the
purpose of requiring new development to
pay its proportionate share of the costs for
land and capital facilities necessary to ac-
commodate development impacts on public
facilities. § 17–11–202(1).2 Impact fees
must be paid by any person who improves
real property causing an impact on public
facilities before a building permit for the
improvement may be issued. §§ 17–11–
203, 17–11–206.

Under § 17–11–209(a), all funds collect-
ed from impact fees must be used for
eligible capital projects, that is, capital
projects for the ‘‘expansion of the capaci-
ty’’ of roads and schools, and not for re-
placement, maintenance, or operations.
The County has been divided into impact
fee districts and impact fees generally
must be used for capital improvements
within the ‘‘district from which they are
collected.’’ § 17–11–209(d). The County
Planning and Zoning Officer (‘‘PZO’’) de-
termines the extent to which capital pro-
jects are eligible for impact fee use. See
generally Impact Fee Ordinance.

Section 17–11–210(b) provides that, if
the impact fees collected in a district are
not expended or encumbered within six
FYs following the FY of collection, the
County Office of Finance must give notice
to current property owners that impact
fees are available for refund. Section 17–
11–210(e), however, allows the PZO to ‘‘ex-
tend for up to three years the date at
which the funds must be expended or en-
cumbered.’’ Such an extension may be
made ‘‘only on a written finding that with-
in a three-year period certain capital im-
provements are planned to be constructed
that will be of direct benefit to the proper-
ty against which the fees were charged.’’

2. Unless otherwise specified, all citations will
be to the County Code. The code has since
been amended numerous times. The language

of the relevant sections at the pertinent times
is undisputed by the parties.
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The County began imposing impact fees
in FY 1988. On December 20, 2001, the
County Council enacted Bill No. 96–01,
which, effective February 3, 2002, author-
ized the County to use impact fees for
temporary structures (classrooms) provid-
ed they expanded the capacity of the
schools to serve new development. Then,
on May 22, 2007, the County Council en-
acted Bill No. 27–07, which codified the
procedures which the County had utilized
to count impact fee expenditures and en-
cumbrances for purposes of determining
impact fee refunds under § 17–11–210(b).
Because Bill No. 27–07 did not effect a
substantive change in policy, the County
Council made Bill No. 27–07 retroactive to
fees collected in FYs 1988–1996.

On November 6, 2008, the County Coun-
cil enacted Bill No. 71–08 and repealed,
prospectively, the impact fee refund provi-
sions previously set forth in § 17–11–210.
The repeal was effective on January 1,
2009, and barred claims that were not ripe
as of the effective date of the repeal, that
is, the repeal barred claims for refunds of
fees collected after FY 2002.

II. Plaintiffs’ Claims

This action is the second lawsuit in
which class plaintiffs have sought refunds
of impact fees pursuant to § 17–11–210. In
the first action, the circuit court ruled that
it would only resolve claims for refunds of
impact fees collected in FYs 1988–1996,
namely the FYs that were ripe for review
at that time. Halle Dev., Inc. v. Anne
Arundel Cty., Case No. 02–C–01–069418.
Thus, in 2011, appellants filed the present
claim (‘‘Dabbs’’), seeking refunds of fees
collected in and after FY 1997.

A. Halle

In 2008, this Court, in Halle, explained
the manner in which § 17–11–210 should
be applied to calculate whether impact fees

are available for refund. Anne Arundel
Cty. v. Halle Dev., Inc., No. 2552, Sept.
Term, 2006 (Feb. 7, 2008, on reconsidera-
tion, May 7, 2008). We ruled that the
County was entitled to count impact fee
encumbrances in calculating refunds after
the close of six FY periods and remanded
the case to the circuit court for the pur-
pose of recalculating refunds accordingly.
Specifically, we rejected the County’s ar-
gument that the case should be remanded
to the PZO for new extension decisions,
and we ruled that the County Code re-
quired any decision by the PZO to extend
the period for using impact fees be validly
made before the end of the six FY period.
However, we agreed with the County that
(1) in applying its procedure to count im-
pact fees encumbered for the purpose of
determining refunds, the County was not
attempting to encumber impact fees ‘‘ret-
roactively,’’ and (2) the County Code did
not require the County to count impact fee
encumbrances as part of the annual budget
process and within the six FY period. We
stated:

Owners contend that the circuit court’s
ruling is supported by the refund provi-
sions in Code § 17–11–210. They argue
that the County is attempting retroac-
tively to encumber funds. They assert
that the circuit court correctly ruled that
for refund purposes a PZO determina-
tion that impact fee funds had been en-
cumbered, must have been made within
the six years following collection of the
funds. This analysis confuses encum-
brance with extension. As we have seen
in Part I, supra, there was a time limit
prior to which the fact-finding of exten-
sion must be made, and made in the
required format, in order to effect an
extension. Section 17–11–210 does not
mandate any format for effecting an en-
cumbrance.

Halle, Feb. 7, 2008 opinion at 19–20.
We also rejected the circuit court’s reli-

ance on § 4–11–102(c)(11) for the proposi-
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tion that impact fee encumbrances had to
be counted as a part of the annual budget
process, stating:

Code § 4–11–102(c)(11), also cited by the
court and requiring the capital budget
and capital program to include ‘‘any
amounts encumbered and expended by
April 1 of the current and prior year,’’ is
satisfied by the current format of that
budget and program, as described
above. That information advises the
County Council of matters of historic
fact. The section does not require that
encumbrances be recorded in the ac-
counts of a particular impact fee special
fund when those encumbrances are
made in the future, during the fiscal
year that is the subject of a particular
capital budget.

Id. at 19. In short, we ruled:
Accordingly, we shall remand on the
encumbrance issue for a determination
of the amount of impact fees that had
been encumbered, but unexpended,
within six years following their collec-
tion.

Id. at 20.

Thereafter, the County filed a motion
for reconsideration requesting that this
Court rule that the County was also enti-
tled to count impact fees encumbered in
connection with plaintiffs’ claims for re-
funds of school impact fees. We granted
the motion in a May 7, 2008 opinion, stat-
ing:

[In our February 7, 2008 opinion,] we
held that the circuit court erred in fail-
ing to include in the six-year test encum-
brances made within a six-year period
after the year of receipt in computing
the debit against fee receipts.

* * *
This Court’s rationale in its February 7,
2008 opinion with respect to transporta-
tion project encumbrances, argues the
County, is equally applicable to the ac-

counting record for encumbrances for
school projects. Because we held in our
February 7, 2008 opinion that the
ground on which the circuit court relied
in rejecting encumbrances as a setoff
under the six-year test was erroneous,
the court, on remand, should consider
not only encumbrances for transporta-
tion projects, but for school projects as
well when applying the six-year test.

Halle, May 7, 2008 opinion at 7–8.

Although Bill No. 27–07, which codified
the County’s procedure for counting im-
pact fee encumbrances, had been enacted
prior to this Court’s 2008 opinion and was
retroactive, we ruled that the amended
ordinance did not modify the concept of
encumbrance which had been in the Coun-
ty Code from the enactment of Bill 58–87
in 1988, and thus, it was unnecessary to
address the retroactivity of the legislation
because it did not change law or policy.

Following this Court’s 2008 decision in
Halle, both the County and the class plain-
tiffs filed petitions for a writ of certiorari
in the Court of Appeals. The County re-
quested that the Court review the Court of
Special Appeals’ ruling that the case could
not be remanded to the PZO to make new
extension decisions. The class plaintiffs, on
the other hand, requested that the Court
of Appeals review the Court’s ruling that
the County was not ‘‘retroactively encum-
bering’’ impact fees by utilizing the proce-
dure (subsequently codified in Bill No. 27–
07) to count them after the case had been
filed. Plaintiffs argued that they had vest-
ed rights to an accrued cause of action to
recover refunds after they filed suit on
February 21, 2001, and thus, the case
could not be remanded to permit the
County to either grant new extensions, or
count encumbrances.

The Court of Appeals granted the Coun-
ty’s petition. Anne Arundel v. Halle, 405
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Md. 350, 952 A.2d 225 (2008). However, it
denied plaintiffs’ cross-petition, thus de-
clining to review the encumbrances issue.
The Court of Appeals then affirmed this
Court on all issues for which it granted
certiorari and explained that the class
plaintiffs did not have vested rights which
would preclude the County from counting
encumbrances after the close of the six FY
periods. Anne Arundel Cty. v. Halle Dev.,
Inc., 408 Md. 539, 971 A.2d 214 (2009). It
stated:

This case is not about vesting. It is
about the PZO’s lack of authority under
the impact fee ordinance to go back and
make administrative decisions that it
failed to effectively execute when per-
mitted. Indeed, the Owners may not be
vested in their right to a refund. Wheth-
er they are entitled to a refund and in
what amount it will be determined by
the Circuit Court on remand. The full
refund amount determined by the Cir-
cuit Court may be reduced if the County
is able to prove that it, in fact, encum-
bered the impact fee funds within six
years.

Id. at 559, 971 A.2d 214. In an accompany-
ing footnote, the Court of Appeals ex-
plained:

The Court of Special Appeals held in its
May 7, 2008 unreported opinion that the
Circuit Court, on remand, should re-
determine the amount that the County
had timely encumbered for eligible capi-
tal improvements, and in doing so,
‘‘should consider not only encumbrances
for transportation projects, but for
school projects as well when applying
the six-year test.’’ We did not grant
certiorari as to this issue, and thus the
decision of the intermediate appellate
court is law in this case. Accordingly, the
determination by the Circuit Court as to
the amount of the refund may be modi-
fied on remand, and the Owners’ rights

in any specific refund award are not
vested.

Id. at 559, 971 A.2d 214 n.7.

On remand, the circuit court stated that
this Court’s 2008 opinion in Halle was the
law of the case and, in applying our man-
date, reduced the amount of refunds from
$4.7 million to $1.3 million. The circuit
court, however, stated that it disagreed
with part of our opinion, and instead it
expressed continued belief that the County
was not entitled to count encumbrances
because the County was required to do so
during the FYs under review as a part of
the annual budget process. To that end,
the circuit court invited the Court of Ap-
peals to review the issue of encumbrances.
The circuit court then made certain ‘‘alter-
nate findings’’ in the event that the Court
of Appeals decided to review the case.

Subsequently, the plaintiffs filed a peti-
tion for writ of certiorari, asking the Court
of Appeals to again review whether the
enactment of Bill No. 27–07 interfered
with their vested rights. The Court of Ap-
peals, however, declined to do so, and this
Court, in 2013, affirmed the circuit court’s
final judgment ruling that our 2008 opinion
was the law of the case. Halle Dev., Inc. v.
Anne Arundel Cty., No. 0327, Sept. Term,
2011 (July 29, 2013). We stated:

In its March 25, 2011 opinion, the
circuit court correctly ruled that our pri-
or holdings in this case—and the prior
holdings of the Court of Appeals in this
case—are the law of the case which are
binding on the circuit court.

* * *
The circuit court ruled in its Decem-

ber 30, 2004 opinion that the definition
of impact fees encumbered, and the
County’s procedure for counting encum-
brances was reasonable and lawful. The
circuit court, however, also ruled that
the County could not retroactively count
encumbrances because the impact fees
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must be counted ‘‘as part of the annual
budget process, no later than the sixth
fiscal year.’’

On appeal, we held that the County
was not ‘‘attempting retroactively to en-
cumber funds.’’ Accordingly, we ordered
‘‘remand on the encumbrance issue for a
determination of the amount of impact
fees that had been encumbered, but
unexpended, within six years following
their collection.’’ Similarly, in remanding
the case to the circuit court, the Court of
Appeals observed that:

[T]he circuit court’s task on remand
will only require that the court deter-
mine whether and how much refund is
due, in total, after considering all im-
pact fee amounts that the County has
timely encumbered for eligible capital
projects.

Anne Arundel Cnty. v. Halle Dev., Inc.,
408 Md. 539, 571–72, 971 A.2d 214
(2009). The Court of Appeals also point-
ed out that:

The Court of Special Appeals held in
its May 7, 2008 unreported opinion
that the Circuit Court, on remand,
should re-determine the amount that
the County had timely encumbered
for eligible capital improvements, and
in doing so, ‘‘should consider not only
encumbrances for transportation pro-
jects, but for school projects as well
when applying the six-year test.’’ We
did not grant certiorari as to this
issue, and thus the decision of the
intermediate appellate court is law
in this case. Accordingly, the deter-
mination by the Circuit Court as to
the amount of the refund may be
modified on remand, and the Own-
ers’ rights in any specific refund
award are not vested.

Id. at 559, 971 A.2d 214, n.7 (emphasis
added).

Here, Owners raise issues relating to
the determination of impact fee encum-
brances to determine refunds. As set
forth, supra, our comprehensive 2008
opinion addressed this issue as a ques-
tion of law. Accordingly, the circuit court
was bound by the law of the case as to
this legal issue.

Id. at 4–6.

We also determined that plaintiffs’ argu-
ment that the retroactivity provision in Bill
No. 27–07 unconstitutionally interfered
with their vested rights was barred by the
law of the case doctrine:

Next, Owners argue that Bill 27–07
‘‘operates retrospectively to divest and
adversely affect vested rights, impacts
the obligation of contracts, and violates
the due process clause.’’ Owners further
argue at length that the County Council
‘‘was not permitted to retroactively mod-
ify the County’s impact fee ordinance,
by design, and reduce the amount of
impact fees refunded 20 years after the
events here have occurred.’’ The County
argues that these arguments are barred
under the law of the case doctrine. We
agree with the County that the law of
the case doctrine precludes re-litigation
of these issues. The circuit court, there-
fore, did not err in applying the law of
the case in determining impact fee en-
cumbrances.

* * *
We also observed in our prior opinion

that the retroactivity provision of Bill
No. 27–07 was not relevant to the case.
In particular, we cited the definition of
an ‘‘encumbrance’’ as set forth in § 17–
11–201(2) of the County Code. At that
time we observed that, ‘‘[a]though this
statutory definition, enacted by Council
Bill No. 27–07, was not effective until
May 22, 2007, long after the events with
which we are concerned here, the defini-
tion conforms to generally accepted ac-
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counting principles (GAAP).’’ Further,
we pointed out that we had no occasion
to consider the validity of the retroactiv-
ity provision of the amended ordinance
because the only relevant issue was the
definition of ‘‘encumbrance,’’ and the or-
dinance was cited ‘‘simply to state the
pre-existing, generally accepted meaning
of the term, ‘encumbrance[.]’ ’’

Thus, we have already defined—as a
matter of law—the definition of ‘‘encum-
brance’’ that governs this case. Addition-
ally, we have previously held that the
retroactivity provision of Bill 27–07 is
not implicated, and does not alter how
impact fee encumbrances are counted
for purposes of this case.

Id. at 11–12.

Finally, we noted that the Court of Ap-
peals had rejected the class plaintiffs’
claim that they had obtained vested rights
in impact fee refunds by bringing their
lawsuit in 2001:

Moreover, the Court of Appeals has
made clear that the retroactivity provi-
sion of Bill 27–07 is of no consequence
here. As a threshold matter, we point
out that, as the circuit court aptly ob-
served, the key issue in a retroactivity
analysis is whether Owners have ‘‘vested
rights’’ in their claims for impact fee
refunds. ‘‘If the legislature intends a law
affecting substantive matters to operate
retroactively and the law does not offend
constitutional limitations or restrictions,
it will be given the effect intended.[’’]
State Comm’n on Human Relations v.
Amecom Div. of Litton Sys., Inc., 278
Md. 120, 123, 360 A.2d 1 (1976). In con-
ducting the retroactivity analysis, a
court must determine whether the retro-
active application of the statute or ordi-
nance would interfere with vested
rights. Rawlings v. Rawlings, 362 Md.
535, 766 A.2d 98 (2001).

Here, the Court of Appeals held that
the instant case was not about vested
rights, and that Owners had no vested
rights in impact fee refunds:

This case is not about vesting. It is
about the PZO’s lack of authority un-
der the impact fee ordinance to go
back and [make] administrative deci-
sions it failed to effectively execute
when permitted. Indeed, the Owners
may not be vested in their right to a
refund. Whether they are entitled to a
refund and in what amount will be
determined by the Circuit Court on
remand. The full refund amount de-
termined by the Circuit Court on re-
mand may be reduced if the County is
able to prove that it, in fact, encum-
bered the impact fee funds within six
years.

* * *

Anne Arundel County v. Halle Dev.,
Inc., 408 Md. 539, 971 A.2d 214;  id. at
559, 971 A.2d 214, n.7 (emphasis added).

Id. at 12–13.

B. Dabbs

In the present case, involving impact
fees collected in FYs 1997–2002, appellants
sought refunds on the ground that the
impact fees were not expended or encum-
bered in a timely manner under § 17–11–
210(b). Appellants also argued that the
amendments to the Impact Fee Ordinance
in Bill No. 27–07 and Bill No. 71–08 uncon-
stitutionally interfered with their vested
rights in refunds. After hearing from the
parties, the circuit court ruled that the
County had applied the Impact Fee Ordi-
nance as required by this Court’s 2008
opinion and found that there are no impact
fees available for refund under § 17–11–
210. Further, the circuit court rejected
appellants’ constitutional and state law
challenges to the Impact Fee Ordinance,
finding that most of the challenges had
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already been resolved against the class
plaintiffs in Halle.

More specifically, the circuit court found
that the County prepared the six FY
charts in the format approved by the Halle
courts, properly comparing the amount of
impact fees collected in each FY and dis-
trict under review to the amount of impact
fees expended (disbursed) and encumbered
as of the end of the sixth FY following the
FY of collection. Kurt Svendsen, the Coun-
ty’s Assistant Budget Officer, who had
been employed by the County since Sep-
tember 1, 1997, was responsible for (a) the
preparation of the County’s Capital Bud-
get portion of the Annual Budget and Ap-
propriation Ordinance, and (b) the moni-
toring of encumbrances and expenditures
recorded in connection with appropriations
for capital projects. Because Svendsen
monitored expenditures and encumbrances
recorded against appropriations of capital
projects on an almost daily basis, he was
delegated the responsibility for conducting
the six FY test under § 17–1–210(b).

In the present case, the County pre-
pared six FY charts for FYs 1997–2002 in
the same manner as the charts prepared in
Halle for FYs 1988–2002, but also included

impact fee expenditures on temporary
classrooms.3 The charts indicated that all
impact fees collected in FYs 1997–2002
were expended or encumbered within six
FYs following the FY of collection and,
thus, no impact fees collected in these FYs
were available for refund.4

Lastly, the circuit court found that, in
applying the six FY test, the County prop-
erly interpreted the term ‘‘impact fees en-
cumbered’’ in § 17–11–210(b) to mean:

(1) the amount of impact fees collected
in a district account in a FY which have
not been expended on June 30 of the
sixth FY following the FY of collection,
for which there is
(2) as of the same date, an encumbrance
(purchase order) on an impact fee eligi-
ble capital project in the district.

According to the circuit court, this defini-
tion is the only logical one based on GAAP,
the applicable provisions of the County
Charter, and Annual Budget and Appro-
priation Ordinances. Under GAAP, an ap-
propriation states the legal authority to
spend or otherwise commit a government’s
resources. See Stephen Gauthier, Govern-
mental Accounting Auditing and Finan-
cial Reporting at 305 (Government Fi-
nance Officers Ass’n 2001).5 Meanwhile,

3. As previously stated, prior to the enactment
of Bill No. 96–01, the County was prohibited
from expending impact fees to pay for tempo-
rary classrooms. Bill No. 96–01 authorized
such expenditures provided they expanded
the capacity of the schools to serve new devel-
opment, but it was given only prospective
effect, so it applied only to expenditures on
and after February 3, 2002.

4. Notwithstanding Bill No. 96–01, appellants
argued that impact fees cannot be used to
fund temporary classrooms because they are
excluded from ‘‘State Rated Capacity’’ as de-
fined by the State for school funding pur-
poses, and impact fees can only be used for
projects that expand school capacity. Appel-
lants also argued that the ‘‘rough proportion-
ality’’ or ‘‘rational nexus’’ test prohibits the

use of impact fees to fund temporary class-
rooms.

The County disagreed with appellants’ ar-
guments, contending that the use of impact
fees to fund temporary classrooms on and
after February 3, 2002, was expressly author-
ized by law and that the rational nexus test
does not apply to the County’s impact fees.
Alternatively, the County prepared six FY
charts that excluded all expenditures on tem-
porary classrooms in calculating whether im-
pact fees were available for refund in FYs
1997–2002. Those charts demonstrated that,
even if all expenditures on relocatable class-
rooms were excluded, there would still be no
impact fees available for refund.

5. This scholarly treatise has been relied upon
repeatedly throughout the related proceedings
by this Court and by the circuit court.
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§ 715(a) of the County Charter provides
that County officials and employees may
not spend or commit funds in excess of
appropriations, and § 17–11–201(2) defines
an encumbrance as ‘‘a legal commitment
for the expenditure of funds, chargeable
against the applicable appropriation for
the expenditure, that is documented by a
contract or purchase order.’’ Thus, the
court concluded that when determining the
amount of ‘‘impact fees encumbered,’’6 the
County was correct in comparing the
amount of unexpended impact fees in the
district account at the end of the relevant
FY to the encumbrances entered in rela-
tion to capital projects in the district that
have been determined by the PZO to be
eligible in the district.

Additional facts will be included as they
become relevant to our discussion, below.

Discussion

[1] Md. Code (1973, 2013 Repl. Vol.),
§ 3–409(a) of the Courts & Judicial Pro-
ceedings Article provides that ‘‘a court
may grant a declaratory judgment or de-
cree in a civil case, if it will serve to
terminate the uncertainty or controversy
giving rise to the proceeding, and if TTT

[a]n actual controversy exists between con-
tending parties.’’ (Emphasis added). ‘‘It
follows that ‘declaratory judgment gener-
ally is a discretionary type of relief.’ ’’
Sprenger v. Pub. Serv. Comm’n of Mary-
land, 400 Md. 1, 20, 926 A.2d 238 (2007)
(quoting Converge Servs. Grp. v. Curran,
383 Md. 462, 477, 860 A.2d 871 (2004)).
‘‘Thus, we generally review a trial court’s
decision to grant or deny declaratory judg-

ment under an abuse of discretion stan-
dard.’’ Id. at 21, 926 A.2d 238.

The Court of Appeals has ‘‘defined
abuse of discretion in numerous ways, but
has always enunciated a high threshold.’’
Sumpter v. Sumpter, 436 Md. 74, 85, 80
A.3d 1045 (2013) (citations omitted). Previ-
ously, this Court has stated:

‘‘Abuse of discretion’’ is one of those
very general, amorphous terms that ap-
pellate courts use and apply with great
frequency but which they have defined
in many different ways. It has been said
to occur ‘‘where no reasonable person
would take the view adopted by the [tri-
al] court,’’ or when the court acts ‘‘with-
out reference to any guiding rules or
principles.’’ It has also been said to exist
when the ruling under consideration
‘‘appears to have been made on untena-
ble grounds,’’ when the ruling is ‘‘clearly
against the logic and effect of facts and
inferences before the court,’’ when the
ruling is ‘‘clearly untenable, unfairly de-
priving a litigant of a substantial right
and denying a just result,’’ when the
ruling is ‘‘violative of fact and logic,’’ or
when it constitutes an ‘‘untenable judi-
cial act that defies reason and works an
injustice.’’
There is a certain commonality in all of
these definitions, to the extent that they
express the notion that a ruling re-
viewed under an abuse of discretion
standard will not be reversed simply
because the appellate court would not
have made the same ruling. The decision
under consideration has to be well re-
moved from any center mark imagined
by the reviewing court and beyond the

6. According to the County, in the Annual
Budget and Appropriation Ordinances, the
County Council appropriated only sums of
money for capital projects, and did not appro-
priate from a specific funding source. The
County states that there are numerous
sources for the funds disbursed to pay in-

voices relating to capital projects, including
impact fees, general funds, federal grants,
state grants, and developer contributions. It
also notes that funding sources for County
capital projects are identified by the County’s
Office of Finance after invoices are paid from
the Central Cash Fund.
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fringe of what that court deems mini-
mally acceptable.

North v. North, 102 Md.App. 1, 13–14, 648
A.2d 1025 (1994) (internal citations omit-
ted).

I. ‘‘Rough Proportionality’’ or ‘‘Ra-
tional Nexus’’ Test

[2] Appellants first argue that the cir-
cuit court erred in determining that the
rough proportionality test, or the rational
nexus test, has no application to the devel-
opment impact fees in this case. Rather,
according to appellants, the County must
demonstrate that ‘‘its expenditure of im-
pact fees was reasonably attributable to
new development and each such expendi-
ture reasonably benefitted ‘new develop-
ment’ and/or individual ‘against whom the
fee was charged.’ ’’ (Citations omitted). In
advancing their argument, appellants as-
sert that the circuit court’s decision runs
contrary to Dolan v. City of Tigard, 512
U.S. 374, 114 S.Ct. 2309, 129 L.Ed.2d 304
(1994), Waters Landing, Ltd. P’ship. v.
Montgomery Cty., 337 Md. 15, 650 A.2d
712 (1994), Koontz v. St. Johns River Wa-
ter Mgmt. Dist., ––– U.S. ––––, 133 S.Ct.
2586, 186 L.Ed.2d 697 (2013), and several
out-of-state cases.

In response, the County avers that,
‘‘[u]nder settled law, the rough proportion-
ality or rational nexus test does not apply
to legislatively enacted fees or taxes of
general application, such as the County’s
impact fees’’ in this case.

The United States Supreme Court es-
tablished the ‘‘rough proportionality’’ test
in Dolan, 512 U.S. at 391, 114 S.Ct. 2309.
In that case, a property owner applied for
a building permit to construct a commer-
cial building, and the City of Tigard condi-
tioned the issuance of the permit on the
dedication of (1) a portion of the property
for a ‘‘greenway’’ to control flooding, and
(2) another portion for a pedestrian and

bicycle path. Id. at 379–80, 114 S.Ct. 2309.
Although the Supreme Court found that an
‘‘ ‘essential nexus’ exists between the ‘legit-
imate state interest’ and the permit condi-
tion exacted by the city,’’ pursuant to Nol-
lan v. California Coastal Comm’n, 483
U.S. 825, 837, 107 S.Ct. 3141, 97 L.Ed.2d
677 (1987), it nonetheless ruled that the
City of Tigard failed to demonstrate that
the required dedications were consistent
with the takings clause of the Fifth
Amendment because the extent of the ex-
action was not roughly proportional to ‘‘the
impact of the proposed development.’’ Do-
lan, 512 U.S. at 386–96, 114 S.Ct. 2309.

Approximately six months following the
Dolan decision, the Maryland Court of Ap-
peals ruled that the rough proportionality
test did not apply to a ‘‘development im-
pact tax [imposed] by legislative enact-
ment, not by adjudication.’’ Waters Land-
ing, 337 Md. at 40, 650 A.2d 712. The
Court reasoned:

We think Dolan, which concerned the
Fifth Amendment Takings Clause, is ir-
relevant to the issue of special benefit
assessments and generally inapplicable
to this case. While the facts in Dolan
are somewhat similar to the facts be-
fore us, the Court, in reaching its hold-
ing, specifically relied on two distin-
guishing characteristics that are absent
in the instant case. First, the Court
mentioned that instead of making ‘‘leg-
islative determinations classifying entire
areas of the city,’’ the City of Tigard
‘‘made an adjudicative decision to condi-
tion [the landowner’s] application for a
building permit on an individual parcel.’’
Id. at 385, 114 S.Ct. at 2316, 129
L.Ed.2d at 316. Second, the Court not-
ed that ‘‘the conditions imposed were
not simply a limitation on the use [the
landowner] might make of her own par-
cel, but a requirement that she deed
portions of the property to the city.’’ Id.
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In contrast, Montgomery County im-
posed the development impact tax by
legislative enactment, not by adjudica-
tion, and furthermore, the tax does not
require landowners to deed portions of
their property to the County.
Furthermore, Dolan is inapplicable be-
cause it concerns the Takings Clause,
which is not implicated in the case be-
fore us. To the extent that this tax is a
regulation on the development of land, it
is not a regulation that ‘‘ ‘goes too far’ ’’
so as to be ‘‘ ‘recognized as a taking.’ ’’
Lucas v. South Carolina Coastal Coun-
cil, 505 U.S. 1003, 1014, 112 S.Ct. 2886,
2893, 120 L.Ed.2d 798, 812 (1992) (quot-
ing Pennsylvania Coal Co. v. Mahon,
260 U.S. 393, 415, 43 S.Ct. 158, 160, 67
L.Ed. 322 (1922)). A regulation does not
‘‘go too far’’ unless it either ‘‘compel[s]
the property owner to suffer a physical
‘invasion’ of his property,’’ or ‘‘denies all
economically beneficial or productive use
of land.’’ Id. at 1015, 112 S.Ct. at 2893,
120 L.Ed.2d at 812–13[.]

Id.
Like in Waters Landing, the impact fees

at issue here were imposed by legislative
enactment, and do not require landowners
to deed portions of their property to the
County. Moreover, appellants cannot claim
‘‘that the impact tax’’ here ‘‘compel[s] the
property owner to suffer a physical ‘inva-
sion’ of his property,’’ or ‘‘denies all eco-
nomically beneficial or productive use of
land.’’ Id. at 40–41, 650 A.2d 712. There-
fore, as the Court of Appeals concluded in
Waters Landing, we similarly hold that
‘‘the Takings Clause being inapplicable,
Dolan does not affect our decision.’’ Id. at
41, 650 A.2d 712.

We disagree with appellants’ assertion
that Koontz runs contrary to this con-
clusion. In that case, the development

exactions at issue involved discretionary
exactions made on the basis of an indi-
vidualized determination;  it did not in-
volve a legislatively imposed tax of gen-
eral application. See Koontz, 133 S.Ct. at
2591. Thus, the Supreme Court ruled
that the ‘‘so-called ‘monetary exactions’
must satisfy the nexus and rough pro-
portionality requirements of Nollan and
Dolan.’’ Id. at 2599. The Koontz Court
clarified, however, that ‘‘[i]t is beyond
dispute that [t]axes and user fees TTT

are not takings,’’ and that its decision
should not be read to ‘‘affect the ability
of governments to impose property tax-
es, user fees, and similar laws and regu-
lations that may impose financial bur-
dens on property owners.’’ Id. at 2600–
01 (internal citation omitted).

For these reasons, the circuit court did
not err or abuse its discretion in declining
to apply the rough proportionality or ra-
tional nexus test to the County’s impact
fees.7

II. Effect of Bill No. 27–07

[3] Next, appellants argue that Bill
No. 27–07 cannot be applied retroactively.
In support of their argument, appellants
aver that ‘‘[n]o Court of Appeal has deter-
mined [this issue],’’ and they further con-
tend that ‘‘completed capital projects are
not subject to retroactive legislation.’’ In
sum, appellants believe that the retroactiv-
ity of Bill 27–07 interfered with their vest-
ed rights, and that impact fee refunds are
due.

In response, the County asserts that
‘‘[t]his Court and the Court of Appeals
ruled in the Halle case that the retroactivi-
ty of Bill 27–07 did not interfere with any
vested rights TTT because the bill did not

7. Because the test does not apply to the im-
pact fees in this case, we need not address the

merits of whether the County complied with
the test’s requirements.
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effect a change in policy.’’ We agree with
the County.

As we outlined above, in Halle, we ruled
that Bill No. 27–07 did not modify the
concept of encumbrance, which had been
in the County Code from the enactment of
Bill 58–87 in 1988, and thus, it was unnec-
essary to address the retroactivity of the
legislation in our 2008 opinions because it
did not change law or policy. Thereafter,
upon granting the Halle plaintiffs’ petition
for writ of certiorari, the Court of Appeals
explained that the class plaintiffs did not
have vested rights which would preclude
the County from counting encumbrances
after the close of the six FY periods. Then,
in 2013, we reiterated that the retroactivi-
ty provision of Bill No. 27–07 was not
implicated in Halle, that it did not alter
how impact fee encumbrances were count-
ed, and that Halle was not about vesting.
We fail to see how we can reach a different
conclusion here, especially when we have
previously made clear that the holdings in
our 2008 opinion and the subsequent hold-
ings of the Court of Appeals in Halle are
the law of the case as to this very issue.

Appellants’ reliance on Dua v. Comcast
Cable of Maryland, Inc., 370 Md. 604, 805
A.2d 1061 (2002) is misplaced. Dua in-
volved challenges to two retroactive laws,
regarding refund of late fees associated
with cable contracts, passed by the Gener-
al Assembly during its 2000 session. 370
Md. 610–11, 805 A.2d 1061. There, the
Court of Appeals stated that neither law
could be applied retroactively, as ‘‘they
represented major changes of legislative
policy.’’ Id. at 643, 805 A.2d 1061. In addi-
tion, at the time the legislation took effect
in Dua, the petitioners’ ability to recover
the refunds was not subject to any future
review, act, contingency, or decision to
make it secure and, therefore, the Court
concluded that ‘‘there is a vested right in
an accrued cause of action and that the

Maryland Constitution precludes the im-
pairment of such right.’’ Id. at 632, 805
A.2d 1061.

By contrast, here, Bill No. 27–07 did
nothing more than codify the County’s pro-
cedure;  it did not retroactively change
County law or policy, nor did it purport to
take away an accrued cause of action for
refunds. See id. at 643, 805 A.2d 1061;  Cf.
Prince George’s Cty. v. Longtin, 419 Md.
450, 500, 19 A.3d 859 (2011) (holding that
retroactive application of damages cap con-
stituted a substantive change in law and
policy that occurred after the cause of
action had fully accrued, and would thus
violate the Maryland Declaration of
Rights). Accordingly, the calculation of re-
funds with consideration of encumbrances
pursuant to the County’s procedure in Bill
No. 27–07 did not interfere with vested
rights.

III. $9.9 Million

Appellants argue that the County know-
ingly violated the Impact Fee Ordinance
by denying them a refund of $9.9 million,
which is the amount the County trans-
ferred from the General Fund to the Im-
pact Fee Fund to replace fees that were
improperly spent on ineligible projects. In
response, the County avers that this Court
had already ruled, in Halle, that class
plaintiffs are not entitled to ‘‘dollar for
dollar’’ refunds of impact fees spent on
ineligible projects. The County is correct.

The impact fee refund at issue here
stems from appellants’ claim concerning
the impact fees collected in FYs 1997–
2002. At the time of appellants’ original
claim, however, those impact fees were
expended or encumbered within six FYs
following the FY of collection and, as such,
no impact fees were available for refund.
§ 17–11–201.

Thereafter, the circuit court determined
that the County funded certain projects
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with money from the Impact Fee Fund
and that those projects were ineligible
from impact fee use. According to the
court, the County should have used the
General Fund or another source instead.
As a result, in FY 2008, the County credit-
ed the Impact Fee Fund for the expendi-
tures that the circuit court had determined
were improperly spent on projects ineligi-
ble for impact fee use, totaling $9.9 million.

[4] As the County correctly states, this
accounting adjustment does not violate any
County or State law, and does not consti-
tute a basis for a refund. In Maryland, a
taxpayer is entitled to a refund where the
refund is specifically authorized by statute.
Bowman v. Goad, 348 Md. 199, 202, 703
A.2d 144 (1997) (‘‘any statutorily pre-
scribed refund remedy is exclusive’’). No
statute authorizes a refund of money
transferred from the General Fund to the
Impact Fee Fund to replace funds errone-
ously expended. Therefore, we reject ap-
pellants’ contention that they are now enti-
tled to a $9.9 million refund.

IV. ‘‘State Rated School Capacity’’

[5] In late 2001, the County Council
enacted Bill No. 96–01, which, effective
February 3, 2002, authorized the County
to use impact fees for temporary class-
room structures provided they expanded
the capacity of the schools to serve new
development. Appellants argue that this
change in policy was simply ‘‘the County’s
attempt to prevent the refund of impact
fee expenditures.’’ In addition, they con-
tend that Bill No. 96–01 violates the ra-
tional nexus doctrine, effects a taking, and
is preempted by State regulation.

As we explained in detail above, neither
the rational nexus doctrine nor the takings
clause applies here. With regard to appel-
lants’ contention that impact fees cannot
be expended for temporary classrooms be-
cause movable structures do not expand

the capacity of schools as measured by the
Maryland State Department of Edu-
cation’s (‘‘MSDE’’) State Rated Capacity
(‘‘SRC’’), we conclude that nothing in
MSDE’s definition of SRC was intended to
preempt the County’s authority.

[6, 7] Under Maryland law, ‘‘State law
may preempt local law in one of three
ways;  (1) preemption by conflict, (2) ex-
press preemption, or (3) implied preemp-
tion.’’ Worton Creek Marina, LLC v. Clag-
gett, 381 Md. 499, 512, 850 A.2d 1169 (2004)
(quoting Talbot County v. Skipper, 329
Md. 481, 487–88, 620 A.2d 880 (1993))
(footnote omitted). Here, appellants assert
that there is conflict preemption. Under
that theory, ‘‘when a local government or-
dinance conflicts with a public general law
enacted by the General Assembly, the local
ordinance is preempted by the State law
and is rendered invalid.’’ Id. at 513, 850
A.2d 1169 (citations omitted).

As the circuit court ruled, there is noth-
ing in the State definition of SRC that
prohibits the County from applying a defi-
nition of capacity for purposes of deter-
mining the scope of its use of impact fees
broader than the definition used by MSDE
for school finance purposes. The County’s
definition of capacity is consistent with the
enabling law for the impact fees (1986 Md.
Laws Ch. 350, § 1, codified in § 17–11–
214), and it is the County, not the State,
that determines the scope of its Impact
Fee Ordinance. As such, appellants’ chal-
lenge to Bill No. 96–01 fails.

V. Motion for Accounting

[8] Next, appellants continue to chal-
lenge the retroactivity of Bill No. 27–07
and to assert their right to a refund of the
$9.9 million replenishment, by arguing that
the circuit court erred in denying their
motion for an actual accounting by the
County. Specifically, appellants assert that
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the County should have been ordered to
provide an accounting of the impact fees
‘‘without the new accounting procedures
in retroactive Bill 27–07 and the 2008 re-
plenishment.’’ (Emphasis in original). This
is because, according to appellants, the
County’s records governing impact fee col-
lections, expenditures, encumbrances, and
eligibility are complicated, unorganized,
and solely in the County’s possession.

Contrary to appellants’ assertion, our
opinion in Alternatives Unlimited, Inc. v.
New Baltimore City Bd. of Sch. Comm’rs,
155 Md.App. 415, 843 A.2d 252 (2004),
squarely addresses this issue. In that case,
we explained that the traditional criteria
for an accounting in equity were as fol-
lows:

The general rule is that a suit in equity
for an accounting may be maintained
when the remedies at law are inade-
quate.

* * *
The instances in which the legal reme-

dies are held to be inadequate are said
to be as follows;  First, where there are
mutual accounts between the plaintiff
and the defendant;  second, where the
accounts are all on one side, but there
are circumstances of great complication,
or difficulties in the way of adequate
remedy at law;  and third, where a fidu-
ciary relation exists between the parties,
and a duty rests upon the defendant to
render an account.

Id. at 508–09, 843 A.2d 252 (internal cita-
tions and emphasis omitted). With regard
to the second instance, which applies to
appellants’ complaint here, we clarified:

[W]hereas an equitable claim for an ac-
counting once served a necessary discov-
ery function, that function has been su-
perseded by modern rules of discovery.

[W]here there is no other ground of
equity jurisdiction, a bill for discovery
alone has been practically superseded by

an adequate, complete and sufficient
remedy at law.

TTT [I]t is sufficient that the new rules
furnish means for discovery, at law or in
equity, which are broader than the for-
mer inherent equity jurisdiction.

Id. at 510, 843 A.2d 252 (internal citations
and emphasis omitted).

In this case, not only was discovery a
fully effective means for appellants to ob-
tain the information they sought in their
motion for an accounting, but the County
also provided them with the six FY charts
and documents necessary for appellants to
determine whether impact fees were avail-
able for refund. As the County notes, ap-
pellants have not pointed to a single piece
of information relevant to the calculation
that they were not provided. The circuit
court, therefore, properly denied appel-
lant’s motion.

VI. Effect of Bill No. 71–08

[9] Finally, appellants contend that
Bill No. 71–08, which prospectively re-
pealed the impact fee refund provisions
previously set forth in § 17–11–210, inter-
fered with their vested rights to impact fee
refunds in violation of the contracts clause
and takings clause of the United States
Constitution. According to appellants, Bill
No. 71–08 ‘‘operates as a substantial im-
pairment of a contractual relationship be-
tween the County and special taxpayers’’
and ‘‘is facially unconstitutional for it vio-
lates the rational nexus doctrine by elimi-
nating the County’s burden to demonstrate
a need for the collection of [impact] fees.’’

[10–12] ‘‘As a general rule, statutes
are presumed to operate prospectively and
are to be construed accordingly.’’ Wash-
ington Suburban Sanitary Comm’n v.
Riverdale Heights Volunteer Fire Co. Inc.,
308 Md. 556, 560, 520 A.2d 1319 (1987)
(citations omitted). A legislative body is
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authorized to ‘‘amend, qualify, or repeal
any of its laws, affecting all persons and
property which have not acquired rights
vested under existing law.’’ Dal Maso v.
Bd. of Cty. Comm’rs of Prince George’s
Cty., 182 Md. 200, 206, 34 A.2d 464 (1943).
‘‘Thus many courts adhere to the proposi-
tion that in the absence of a contrary
expression of intent, a cause of action or
remedy dependent upon a statute falls
with the repeal of a statute.’’ State v. John-
son, 285 Md. 339, 344, 402 A.2d 876 (1979)
(citations omitted). In sum, ‘‘rights which
are of purely statutory origin and have no
basis at common law are wiped out when
the statutory provision creating them is
repealed, regardless of the time of their
accrual, unless the rights concerned are
vested.’’ Beechwood Coal Co. v. Lucas, 215
Md. 248, 256, 137 A.2d 680 (1958) (citations
omitted).

Appellants suggest that prospective ap-
plication of the repeal in this case applies
only to impact fees collected after Bill No.
71–08’s effective date of January 1, 2009.
Appellants are mistaken. As explained
above, the repeal of a statute creating a
right purely of statutory origin, such as
§ 17–11–210, wipes out the right unless
the right is vested. Stated differently, the
prospective repeal of the substantive right
to assert a claim means that the repeal
bars any claim that could not have been
made (i.e., not ripe) as of the effective date
of the repeal. See McComas v. Criminal
Injuries Comp. Bd., 88 Md.App. 143, 148,
594 A.2d 583 (1991) (‘‘Because the rights
and obligations created [at issue] originat-
ed with the statute itself, amendments ap-
ply to all claims to which the Board has

not granted an award.’’);  Aviles v. Eshel-
man Elec. Corp., 281 Md. 529, 533, 379
A.2d 1227 (1977) (restating the ‘‘well estab-
lished’’ principle that ‘‘[a]bsent a contrary
intent made manifest by the enacting au-
thority, any change made by statute or
court rule affecting a remedy only (and
consequently not impinging on substantive
rights) controls all court actions whether
accrued, pending or future’’) (footnote and
citations omitted).

In this case, § 17–11–210 originally re-
quired the County to refund fees that had
not been expended or encumbered within
six FYs following the FY of collection.
Pursuant to § 17–11–210(b), the County
was required to determine whether impact
fees were available for refund within 60
days following the end of the FY. Thus, a
claim for a refund of impact fees collected
in FY 2003 could not be ripe until August
29, 2009. Because this date is after the
effective repeal date of January 1, 2009,
the circuit court correctly ruled that appel-
lants were barred from claiming fees col-
lected after 2002 and that they have no
vested right that precludes the repeal.8

Finding no error or abuse of discretion
on the part of the circuit court, for all of
the foregoing reasons, we affirm the circuit
court’s judgment.

JUDGMENT OF THE CIRCUIT
COURT FOR ANNE ARUNDEL COUN-
TY AFFIRMED. COSTS TO BE PAID
BY APPELLANTS.

,
 

8. Bill No. 78–01 was not given express retro-
active effect, and therefore, the repeal of
§ 17–11–210 was prospective. See State Farm
Mut. Auto. Ins. Co. v. Hearn, 242 Md. 575,
582, 219 A.2d 820 (1966) (‘‘The general pre-
sumption is that all statutes, State and feder-
al, are intended to operate prospectively and
the presumption is found to have been rebut-

ted only if there are clear expressions in the
statute to the contrary.’’) (Citations omitted).
Accordingly, unlike fees collected in FY 2003,
claims for refunds of impact fees collected in
FYs 1997–2002, which were not expended or
encumbered within six FYs following the year
of collection, were ripe prior to the repeal and
may be pursued in this case.
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1 OPINION

2 KIEHNE, Judge.

3 {1} The Board of County Commissioners of Torrance County (the Board)

4 determined that JBM Land & Cattle, LLC (JBM) did not need a conditional use

5 permit under Torrance County’s zoning ordinance to grow medical cannabis on

6 property it owned in a rural section of the county. Several of JBM’s neighbors

7 challenged that decision in the district court, which overturned the Board’s decision

8 and held that JBM’s proposed use of the property was a “commercial use” for which

9 a conditional use permit was required. This court granted and consolidated the

10 Board’s and JBM’s petitions to review the district court’s order. Concluding that

11 JBM’s proposed use of its property was a permissive use under the zoning ordinance,

12 we reverse the district court’s order and reinstate the Board’s decision.

13 BACKGROUND

14 {2} JBM purchased land in Torrance County for the purpose of growing medical

15 cannabis to harvest and sell in a dispensary outside the county. The land was in a

16 subdivision zoned as a “conservation district” that “protects and preserves areas

17 within the County which are characterized by their limited access, minimal

18 development, limitations on water resources, natural beauty, fragile environment and

19 native wildlife populations.” Torrance County, N.M. Zoning Ordinance (Zoning



20 The term “Home Occupation” is defined as “a business, commercial or1

21 manufacturing activity that is clearly a secondary use of the premises for a dwelling
22 unit, and which results in a product or service for financial gain.” Zoning Ordinance,
23 § 5(B)(16). 

2

1 Ordinance), § 8(A) (1990, amended 2008).

2 {3} The section of the ordinance at issue first sets forth a number of “permissive

3 uses” of land that “are allowed” in a conservation district:

4 1. Low intensity agricultural operations such as livestock grazing
5 and related ranching activities; . . .

6 2. Horse breeding, boarding and training;

7 3. Other low intensity production agriculture;

8 4. Cultivation and harvesting of plants and croplands;

9 5. Woodcutting and other activities related to harvesting trees;

10 6. Singular residential dwelling unit provided it is in compliance
11 with the requirements of the New Mexico Liquid Waste Disposal
12 Regulations; and

13 7. Accessory uses and structures necessary to carry out the above-
14 listed permissive uses.

15 Zoning Ordinance, § 8(B).

16 {4} Second, the section at issue lists “[c]onditional [u]ses” that require a landowner

17 to obtain a conditional use permit from the Torrance County Planning and Zoning

18 Commission (Zoning Comission): 

19 1. Home occupations  provided they are confined to the residence or1



3

1 accessory structure, are clearly a secondary use of the structure
2 and present no visual impact to neighbors as viewed from
3 adjoining property or public thoroughfare;

4 2. Small Bed and Breakfast operations limited to two guest
5 bathrooms;

6 3. Horseback riding stables, provided sufficient land exists to
7 support the number of animals maintained;

8 4. Dude ranch or other agricultural work experience operation;

9 5. Outfitters;

10 6. Essential public utility distribution structures; . . .

11 7. Communications structures and facilities; and . . .

12 8. One supplemental residential dwelling unit allowed on a parcel
13 meeting district minimum standards; 2 supplemental residential
14 dwelling units allowed on a parcel of at least eighty acres or 1/8
15 section.

16 Zoning Ordinance, § 8(C). 

17 {5} Third, the ordinance provides another tier of uses—“[c]ommercial uses”—that

18 are only allowed on a case-by-case basis, and states that when deciding whether the

19 commercial use will be permitted in a conservation district, the zoning commission’s

20 primary concern is “to minimize the environmental impact on the area.” Zoning

21 Ordinance, § 8(A). Although the ordinance does not specifically say that a

22 commercial use requires a conditional use permit, the parties do not seem to dispute

23 this point, and we note that the Board stated in a previous decision that commercial
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1 uses in a conservation district require a conditional use permit.

2 {6} JBM approached the Torrance County Zoning Officer, the individual

3 “designated as the principal administrator and enforcement officer of [the Torrance

4 County Zoning Ordinance,]” to ask whether a conditional use permit would be

5 required for it to grow medical cannabis on the land. Zoning Ordinance, § 5. The

6 Zoning Officer determined that because medical cannabis was “either a plant, a crop,

7 or both[,]” growing it would be considered a permissive use under the ordinance and

8 that no conditional use permit was required. JBM began cultivating 300 cannabis

9 plants, using water it hauled in from outside Torrance County, and sheltering the

10 plants in shade cloth “hoop houses” intended to decrease the amount of water needed

11 to grow the plants.

12 {7} JBM’s neighbors, Linda Filippi, Addie Draper, Susan Oviatt and Charles

13 Oviatt (Neighbors), challenged the Zoning Officer’s decision, arguing that JBM

14 should be required to obtain a conditional use permit and raising a number of

15 concerns regarding the cultivation of medical cannabis on the property. These

16 concerns included: that a previous decision of the Board was not followed; the

17 amount of water needed to grow the plants would be exorbitant; that crime in the area

18 could increase with the presence of a controlled substance and subject the public to

19 unnecessary risk; that the road leading to the property could be damaged; that the
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1 growing of cannabis is pharmaceutical manufacturing, not cultivation of crops; that

2 the use would be commercial; and that the use would be illegal due to the status of

3 cannabis as a Schedule 1 controlled substance under federal law. Neighbors raised

4 their concerns with the Zoning Commission, which took no action, and then they

5 appealed to the Board. After a public hearing, the Board denied Neighbors’ appeal,

6 upholding the Zoning Officer’s determination that no conditional use permit was

7 required for JBM to cultivate medical cannabis in a conservation district. The Board

8 noted that the cultivation of medical cannabis was the cultivation of plants or crops,

9 making it a permissive use in a conservation district under the ordinance. It further

10 stated that “[c]ommercial use, as contemplated by Section 8 of the Zoning Ordinance,

11 does not include the production of plants and crops for sale offsite.” 

12 {8} Neighbors next appealed to the Seventh Judicial District Court under Rule

13 1-074 NMRA. The district court overturned the Board’s decision, stating that “[t]he

14 Commission did not follow the law in its interpretation of commercial use being

15 restricted to onsite sales.” It also stated that “this court determines as a matter of law

16 under de novo review that the sale of marijuana [cannabis] offsite is a commercial use

17 requiring a permit from the Torrance County Commission.” As part of the reasoning

18 for its decision, the district court determined that “[w]hen permissive uses are

19 commercial in nature and require building any structures, the owner of the property
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1 must apply to the Planning and Zoning Board for a permit. Then, on a case-by-case

2 basis, the Board can examine all the aspects affecting the Conservation District in

3 deciding whether to grant the permit.” The district court noted that the term

4 “structure,” as defined by the ordinance, did not differentiate between temporary or

5 permanent structures, and thus the district court considered the hoop houses on the

6 property to be “structures.”

7 {9} The Board and JBM each filed petitions for a writ of certiorari to this Court

8 under Rule 12-505 NMRA, which we granted. We reverse the district court’s order

9 and reinstate the Board’s decision.

10 DISCUSSION

11 I. Standard of Review

12 {10} The standard of review that a district court employs to evaluate the decision of

13 an administrative agency is “(1) whether the agency acted fraudulently, arbitrarily or

14 capriciously; (2) whether based upon the whole record on appeal, the decision of the

15 agency is not supported by substantial evidence; (3) whether the action of the agency

16 was outside the scope of authority of the agency; or (4) whether the action of the

17 agency was otherwise not in accordance with law.” Rule 1-074(R) NMRA. “Upon a

18 grant of a petition for writ of certiorari [under Rule 12-505 NMRA], the Court of

19 Appeals utilizes [this] same standard of review to review the decision of the district
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1 court.” San Pedro Neighborhood Ass’n v. Santa Fe Cty. Bd. of Cty. Comm’rs, 2009-

2 NMCA-045, ¶ 11, 146 N.M. 106, 206 P.3d 1011 (citation omitted). 

3 {11} This administrative appeal requires us to decide whether the Board properly

4 interpreted the Zoning Ordinance, and thus our standard of review in this case is

5 “whether the action of the [Board] was otherwise not in accordance with law.” Rule

6 1-074(R)(4). “[T]he interpretation of a zoning ordinance is a question of law that we

7 review de novo, using the same rules of construction that apply to statutes.” San

8 Pedro Neighborhood Ass’n, 2009-NMCA-045, ¶ 12; Alba v. Peoples Energy Res.

9 Corp., 2004-NMCA-084, ¶ 14, 136 N.M. 79, 94 P.3d 822. The following three rules

10 apply:

11 The first rule is that the plain language of a statute is the primary
12 indicator of legislative intent. Courts are to give the words used in the
13 statute their ordinary meaning unless the legislature indicates a different
14 intent. The court will not read into a statute or ordinance language which
15 is not there, particularly if it makes sense as written. The second rule is
16 to give persuasive weight to long-standing administrative constructions
17 of statutes by the agency charged with administering them. The third
18 rule dictates that where several sections of a statute are involved, they
19 must be read together so that all parts are given effect.

20 Id. ¶ 17 (internal quotation marks and citation omitted).

21 II. The District Court Did Not Exceed the Scope of Its Appellate Review 

22 {12} We first address JBM and the Board’s contention that the district court ruled

23 on issues that had not been presented for appellate review. The Board argues that the
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1 district court exceeded the proper scope of appellate review because the only issue

2 that Neighbors raised in their statement of appellate issues was a claim that the

3 Board’s decision in this case was contrary to a decision that it had reached in another

4 case. JBM and the Board argue that the district court’s decision was outside the scope

5 of its appellate review because it was based on matters that Neighbors had not raised

6 in their statement of appellate issues. But neither JBM nor the Board cite any

7 authority stating that the district court may not consider issues not specifically raised

8 in the statement of appellate issues, and therefore we will not consider this argument.

9 See In re Adoption of Doe, 1984-NMSC-024, ¶ 2, 100 N.M. 764, 676 P.2d 1329

10 (“Issues raised in appellate briefs which are unsupported by cited authority will not

11 be reviewed by us on appeal.”).

12 {13} The Board also argues that Neighbors did not preserve their argument that

13 JBM’s land use was commercial in nature and therefore required a conditional use

14 permit. Similarly, JBM argues that the Board did not address whether the cultivation

15 of medical cannabis was commercial, and thus the district court erred in deciding

16 whether the use was commercial. Our review of the record, however, indicates that

17 Neighbors adequately preserved their argument. Both JBM and the Board understood

18 Neighbors to have raised the issue, because they both discussed it in their responses

19 to Neighbors’ statement of appellate issues. And the Board ruled on the issue in its



9

1 findings of fact and conclusions of law when it stated that commercial uses do not

2 include the production of plants or crops for sale offsite. See Lopez v. Las Cruces

3 Police Dep’t, 2006-NMCA-074, ¶ 6, 139 N.M. 730, 137 P.3d 670 (holding that an

4 issue was preserved for appellate review where the district court “was alerted to the

5 issue” and “decided” it). 

6 {14} Further, JBM and the Board argue that the district court  ruled that JBM needed

7 a building permit for the hoop houses on the property, and that this was improper

8 because no party raised that issue in the district court. However, we interpret the

9 district court’s order not as requiring a building permit, but as requiring a conditional

10 use permit when a proposed use is commercial in nature and requires building any

11 structures. Thus, we consider the debate regarding structures to be intertwined with

12 the question of commercial use.

13 III. JBM’s Proposed Land Use Did Not Require a Conditional Use Permit

14 A. The Board’s Decision Was Consistent with the Language of the Zoning
15 Ordinance

16 {15} The district court’s order stated that “to give effect to the objective and purpose

17 of the Conservation District, give effect to its entire text, and avoid an absurd result”

18 the Zoning Ordinance should be interpreted to mean that “[w]hen permissive uses are

19 commercial in nature and require building any structures, the owner of the property

20 must apply to the Planning and Zoning Board for a permit. Then, on a case-by-case
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1 basis, the Board can examine all the aspects affecting the Conservation District in

2 deciding whether to grant the permit.” The district court’s conclusion is, at the very

3 least, erroneous because the ordinance specifically provides that “[a]ccessory uses

4 and structures necessary to carry out the above-listed permissive uses” are themselves

5 permissive uses in a conservation district. Zoning Ordinance, § 8(B)(7). Given that

6 the Board’s interpretation of the Zoning Ordinance is consistent with the express

7 wording contained within it, and the district court’s is not, the Board properly

8 determined that JBM’s use of shade cloth hoop houses on the property did not require

9 a conditional use permit.

10 B. The District Court Properly Employed the De Novo Standard But Erred
11 in Its Interpretation of “Commercial Use”

12 {16} We next consider whether the district court erred in applying a de novo

13 standard of review and by deciding that medical cannabis cultivation is a “commercial

14 use” under the Zoning Ordinance. The district court held that the Board’s definition

15 of “commercial use[,]” which excluded the growing of plants and crops for sale

16 offsite, was improper because it conflicted with this Court’s decision in San Pedro

17 Neighborhood Ass’n, 2009-NMCA-045, ¶¶ 18-21. JBM and the Board argue that the

18 district court was limited to conducting a whole record review to determine whether

19 the facts supported the Board’s decision, and that it was improper for the district court

20 to undertake a de novo review of the ordinance. We conclude, however, that it was
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1 proper for the district court to apply a de novo standard of review when interpreting

2 the ordinance. That is because the very essence of the appellate role in the context of

3 statutory interpretation—even when undertaken by district courts exercising their

4 limited appellate authority—is based on de novo review. See State v. Trujillo, 2009-

5 NMSC-012, ¶ 9, 146 N.M. 14, 206 P.3d 125 (stating principle that questions of

6 statutory interpretation are matters of law and are reviewed de novo).

7 {17} We also conclude that the district court misinterpreted this Court’s holding in

8 San Pedro Neighborhood Ass’n. In that case, a local zoning ordinance prohibited all

9 “commercial uses” except for home-based businesses. 2009-NMCA-045, ¶ 17. A

10 landowner sought to stockpile gravel from a nearby mine on land subject to the

11 ordinance, and argued that it would not be a “commercial use” because he would not

12 be exchanging goods on the land itself. Id. ¶ 19. Because the landowner wanted to

13 stockpile the gravel so that it would be ready whenever his customers wanted it, we

14 held that the proposed stockpiling was a “commercial” use because it was “related to

15 the buying and selling of the mined materials.” Id. (internal quotation marks omitted).

16 In reaching this decision, we merely employed the rules of statutory construction, and

17 applied the plain, dictionary-based meaning of the term “commercial.” Id. ¶¶ 18-20

18 (internal quotation marks omitted). However, our decision in San Pedro

19 Neighborhood Ass’n does not establish a definition of the term “commercial use” that
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1 would apply to every zoning ordinance enacted by every county in the state. San

2 Pedro Neighborhood Ass’n did not present the issue of whether applying the plain,

3 dictionary-based meaning of the term “commercial” would render other provisions

4 of the ordinance ineffective, but the present case does.

5 {18} In this case, we begin by determining whether the plain, generic meaning of

6 “commercial use” applies, because the Zoning Ordinance itself does not define

7 “commercial use[.]” See Zoning Ordinance, § 5(B). The “intent” portion of Section 8

8 of the Zoning Ordinance states that “[c]ommercial uses will not be allowed [in a

9 conservation district] except on a case by case basis in which the primary concern of

10 the Zoning Commission will be to minimize the environmental impact on the area.”

11 Zoning Ordinance, § 8(A). Section 8 of the Zoning Ordinance then specifically

12 enumerates some permissive uses that appear to be commercial in nature, including

13 low intensity agriculture; horse breeding, boarding and training; and woodcutting and

14 other activities related to harvesting trees. Zoning Ordinance, § 8(B). The inclusion

15 of these permitted activities suggests that the term “commercial use” should not be

16 given broad scope, as it was in San Pedro Neighborhood Ass’n, because doing so

17 would render ineffective the provision on permissive uses. See Blue Canyon Well

18 Ass’n v. Jevne, 2018-NMCA-004, ¶ 9, 410 P.3d 251 (“We interpret statutes to avoid

19 rendering the Legislature’s language superfluous.” (internal quotation marks and
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1 citation omitted)). Under Neighbors’ interpretation, landowners would almost always

2 have to apply for a conditional use permit to engage in some of the tasks that the

3 ordinance lists as permissive uses. Additionally, many of the “conditional uses” listed

4 by the ordinance would involve onsite sales, such as bed and breakfast operations,

5 riding stables, dude ranches, and agricultural work experience operations. Zoning

6 Ordinance, § 8(C). Thus, the Board’s interpretation of the term “commercial use” as

7 not including the cultivation of plants for sale offsite is reasonable, because it

8 harmonizes the “permissive uses” provision with the “conditional uses” and “intent”

9 provisions of the ordinance. See Blue Canyon Well Ass’n, 2018-NMCA-004, ¶ 9

10 (“We consider all parts of the statute together, reading the statute in its entirety and

11 construing each part in connection with every other part to produce a harmonious

12 whole.” (alterations, internal quotation marks, and citation omitted)). 

13 {19} Next we consider the second rule, which is to give persuasive weight to long-

14 standing administrative constructions of statutes by the agency charged with

15 administering them. San Pedro Neighborhood Ass’n, 2009-NMCA-045 ¶ 12; Alba,

16 2004-NMCA-084, ¶ 22. Though the Board argues that it has always interpreted the

17 ordinance to mean that commercial uses do not include sale of crops or plants offsite,

18 the only evidence the Board presents regarding its interpretation of the term is the

19 argument of counsel. With no evidence in the record, we decline to give weight to
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1 this factor. See Chan v. Montoya, 2011-NMCA-072, ¶ 9, 150 N.M. 44, 256 P.3d 987

2 (“It is not our practice to rely on assertions of counsel unaccompanied by support in

3 the record. The mere assertions and arguments of counsel are not evidence.” (internal

4 quotation marks and citation omitted)).

5 {20} Finally, when several sections of a statute are involved, we are to read them

6 together so that all parts are given effect. As set forth above, the Board’s

7 interpretation of the ordinance provides the most harmonious reading of the

8 ordinance.

9 CONCLUSION

10 {21} We hold that the Board’s decision that the cultivation of medical cannabis is

11 a permissive use under the ordinance that did not require a conditional use permit was

12 a reasonable interpretation of its own ordinance. Accordingly, we reverse the decision

13 of the district court.

14 {22} IT IS SO ORDERED.

15 ______________________________
16 EMIL J. KIEHNE, Judge
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1 WE CONCUR:

2 ___________________________________
3 J. MILES HANISEE, Judge 

4 ___________________________________
5 STEPHEN G. FRENCH, Judge 
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TOWNSHIP OF SCOTT; Carl S. Ferra-
ro, Individually and in his Official Ca-
pacity as Scott Township Code En-
forcement Officer

No. 16-3587
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Third Circuit.

Argued April 25, 2017
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Background:  Property owner brought
§ 1983 action against township, alleging
that ordinance authorizing officials to en-
ter upon any property within the township
to determine the existence and location of
any cemetery violated her Fourth and
Fifth Amendment rights. The United
States District Court for the Middle Dis-
trict of Pennsylvania, A. Richard Caputo,
J., 2015 WL 6560647, dismissed without
prejudice, and, following property owner’s
filing of second amended complaint, 2016
WL 4701549, dismissed owner’s claim that
township maintained warrantless inspec-
tion regime in violation of the Fourth
Amendment with prejudice, and dismissed
her claims alleging that the ordinance took
the owner’s property without just compen-
sation, in violation of the Fourth, Fifth,
and Fourteenth Amendment, and claims
for declaratory and injunctive relief, with-
out prejudice pending exhaustion of state
law remedies. Owner appealed.

Holdings:  The Court of Appeals, Smith,
Chief Circuit Judge, held that:

(1) dismissal of owner’s claims without
prejudice pending exhaustion of state-
law remedies was appealable final deci-
sion;

(2) property owner lacked standing to as-
sert claim that township unlawfully

searched her property in violation of
Fourth Amendment;

(3) owner’s allegation that ordinance could
permit township to search curtilage of
her home was insufficient to establish
constitutional standing to challenge the
ordinance; and

(4) property owner’s Fifth Amendment
takings claim was not ripe.

Affirmed.

1. Federal Courts O3276
A final, appealable decision is one by

which a district court disassociates itself
from a case.  28 U.S.C.A. § 1291.

2. Federal Courts O3276
Core application of statute authorizing

courts of appeal to have jurisdiction over
appeals from all final decisions of district
courts is to rulings that terminate an ac-
tion.  28 U.S.C.A. § 1291.

3. Federal Courts O3292
Dismissals without prejudice are ordi-

narily not appealable final decisions; leave
to amend contemplates further proceed-
ings in the district court as part of the
same action.  28 U.S.C.A. § 1291.

4. Federal Courts O3292
Court of Appeals will review a dis-

missal without prejudice if a plaintiff
stands on the complaint rather than exer-
cising leave to amend, argues that adminis-
trative exhaustion would be futile, or if a
plaintiff’s claims are effectively barred
from being subsequently reasserted due to
the running of a statute of limitations or
some similar obstacle.  28 U.S.C.A.
§ 1291.

5. Federal Courts O3292
District court’s dismissal, without

prejudice, pending exhaustion of state-law
remedies, of property owner’s claim alleg-
ing that township ordinance authorizing
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officials to enter upon any property within
the township to determine the existence
and location of any cemetery took her
private property without compensation in
violation of Fifth Amendment, was appeal-
able final decision; district court did not
retain jurisdiction, closed the case, and
specified that, following the conclusion of
state proceedings, any remaining takings
claims had to be re-filed in federal court.
U.S. Const. Amends. 4, 5, 14; 28 U.S.C.A.
§ 1291.

6. Federal Civil Procedure O103.2, 103.3

The irreducible constitutional mini-
mum of standing requires injury in fact,
causation, and redressability.  U.S. Const.
art. 3, § 2, cl. 1.

7. Federal Civil Procedure O103.2

The party invoking federal jurisdiction
bears the burden of establishing elements
of constitutional standing.  U.S. Const. art.
3, § 2, cl. 1.

8. Federal Civil Procedure O103.2

To establish injury in fact required for
constitutional standing a plaintiff must
demonstrate an invasion of a legally pro-
tected interest which is concrete and par-
ticularized, and actual or imminent, not
conjectural or hypothetical.  U.S. Const.
art. 3, § 2, cl. 1.

9. Federal Civil Procedure O103.2

For injury to be ‘‘concrete’’ as re-
quired for constitutional standing, it need
not be tangible, but it must actually exist.
U.S. Const. art. 3, § 2, cl. 1.

See publication Words and Phrases
for other judicial constructions and
definitions.

10. Federal Civil Procedure O103.2,
103.4

For an injury to be ‘‘particularized,’’
as required for constitutional standing, it
must affect the plaintiff in a personal and

individual way; generalized grievances will
not suffice.  U.S. Const. art. 3, § 2, cl. 1.

See publication Words and Phrases
for other judicial constructions and
definitions.

11. Federal Civil Procedure O103.3

To have standing, a plaintiff’s concrete
and particularized injury must be fairly
traceable to the challenged action and re-
dressable by a favorable ruling.  U.S.
Const. art. 3, § 2, cl. 1.

12. Searches and Seizures O27

For purposes of determining whether
a search of property complied with Fourth
Amendment, an open field, unlike the cur-
tilage of a home, is not one of those pro-
tected areas enumerated in the Fourth
Amendment.  U.S. Const. Amend. 4.

13. Civil Rights O1333(3)

Property owner lacked standing to as-
sert claim alleging that township unlawful-
ly searched her property, in § 1983 action
seeking to enjoin township’s ordinance au-
thorizing officials to enter upon any prop-
erty within the Township to determine the
existence and location of any cemetery;
owner did not suffer injury in that town-
ship officials inspected open field on own-
er’s property, and thus did not invade her
home’s curtilage as would violate Fourth
Amendment, and alleged injury was not
redressable in that, even if district court
enjoined inspection provision of ordinance,
township would still be able to use open-
fields doctrine to enter the part of the
owner’s property where a cemetery was
allegedly discovered.  U.S. Const. art. 3,
§ 2, cl. 1; U.S. Const. Amend. 4; 42
U.S.C.A. § 1983.

14. Trespass O12

While an open-field search does not
run afoul of the Fourth Amendment, it
may still constitute trespass.  U.S. Const.
Amend. 4.
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15. Searches and Seizures O164
Property owner’s allegation that town-

ship ordinance authorizing officials to en-
ter upon any property within the township
to determine the existence and location of
any cemetery could permit township to
search the curtilage of her home, an area
of her property that was protected by the
Fourth Amendment, was insufficient to es-
tablish constitutional standing to challenge
the ordinance; simply owning property
protected by Fourth Amendment de-
scribed generalized grievance common to
all residents of the township and owner did
not allege any personal harm arising from
a threatened or actual curtilage search.
U.S. Const. art. 3, § 2, cl. 1; U.S. Const.
Amend. 4.

16. Federal Courts O2101, 2119
Ripeness doctrine originates from the

same Article III requirement of a case or
controversy.  U.S. Const. art. 3, § 2, cl. 1.

17. Constitutional Law O656, 657
There is no requirement that a facial

challenge to constitutionality of a law be
accompanied by an as-applied challenge.

18. Constitutional Law O665
Plaintiff asserting facial challenge to

constitutionality of a law must demon-
strate Article III standing.  U.S. Const.
art. 3, § 2, cl. 1.

19. Constitutional Law O795
Requirement of prudential standing

that a party must assert his own legal
rights and interests, and cannot rest his
claim to relief on the legal rights or inter-
ests of third parties, is relaxed in First
Amendment claims.  U.S. Const. Amend.
1.

20. Searches and Seizures O161
Fourth Amendment rights are person-

al rights which may not be vicariously
asserted.  U.S. Const. Amend. 4.

21. Constitutional Law O656
Plaintiffs with standing to challenge a

law may assert solely facial challenges to a
law’s constitutionality, but in doing so they
accept a higher substantive burden; they
must establish that no set of circumstances
exist under which the statute would be
valid.

22. Constitutional Law O656, 657
Ruling that a law is facially invalid

negates any need to address an as-applied
challenge to the law’s constitutionality.

23. Constitutional Law O656, 657
If a litigant loses an as-applied chal-

lenge because the court rules as a matter
of law that the statute or ordinance was
constitutionally applied to her, the law is
not unconstitutional in all applications, and
the litigant cannot succeed on a facial chal-
lenge to the constitutionality of the law.

24. Constitutional Law O979
If a litigant loses an as-applied chal-

lenge because the law in question was not
in fact applied, or the law did no work in
authorizing the Government’s challenged
conduct, then courts should be careful to
ensure that any remaining constitutional
challenges to the law are justiciable.

25. Constitutional Law O656
If a litigant loses an as-applied chal-

lenge because the allegedly unconstitution-
al circumstances of enforcement of the law
at issue are simply not supported by the
record, and the litigant otherwise has
standing to challenge a law, a court cannot
simply refuse to address a facial challenge
that offers a litigant her last chance to
argue that the statute being enforced
against her is constitutionally invalid.

26. Eminent Domain O277
Before a Fifth Amendment takings

claim is ripe, a plaintiff should comply with
two prudential requirements: first, the ‘‘fi-
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nality rule’’ requires that the government
has reached a final decision regarding the
application of the regulation to the proper-
ty at issue, and second, the plaintiff must
seek and be denied just compensation us-
ing the state’s procedures, provided those
procedures are adequate.  U.S. Const.
Amend. 5.

See publication Words and Phrases
for other judicial constructions and
definitions.

27. Civil Rights O1308
There is no requirement that a plain-

tiff exhaust administrative remedies before
bringing a § 1983 action.  42 U.S.C.A.
§ 1983.

28. Courts O96(4)
Court of Appeals cannot overrule its

own precedent.

29. Eminent Domain O277
Finality rule requiring that govern-

ment has reached a final decision regard-
ing the application of regulation to the
property at issue before a Fifth Amend-
ment takings claim is ripe does not apply
to a claim that the mere enactment of a
regulation constitutes a taking without just
compensation.  U.S. Const. Amend. 5.

30. Eminent Domain O45, 122
The government does not violate the

Fifth Amendment simply because one of
its actions constitutes a taking because the
Fifth Amendment does not prohibit the
taking of private property, but instead
places the provision of just compensation
as a condition on the exercise of that pow-
er.  U.S. Const. Amend. 5.

31. Eminent Domain O277
Even if a zoning ordinance, on its face,

takes property for Fifth Amendment pur-
poses, no constitutional violation occurs un-
til the state refuses to justly compensate
the property owner.  U.S. Const. Amend.
5.

32. Eminent Domain O69

A facial taking does not automatically
violate the Fifth Amendment; it simply
gives rise to an unqualified constitutional
obligation to compensate the property
owner.  U.S. Const. Amend. 5.

33. Eminent Domain O277

A plaintiff who brings a facial chal-
lenge to law, alleging unconstitutional tak-
ing under the Fifth Amendment, attacks
the underlying validity of a law or regula-
tion that allegedly effectuates a taking,
and denial of compensation is irrelevant to
the existence of a ripe claim.  U.S. Const.
Amend. 5.

34. Eminent Domain O123

No amount of compensation can au-
thorize a taking rooted in a facially invalid
law.  U.S. Const. Amend. 5.

35. Eminent Domain O277

If an alleged taking occurred through
an exercise of discretion, a plaintiff must
demonstrate that the government reached
a final decision for his Fifth Amendment
takings claim to be ripe, but if the taking
occurred on the face of a statute, ordi-
nance, or regulation, that requirement
does not apply.  U.S. Const. Amend. 5.

36. Eminent Domain O277

For her claim alleging that township’s
ordinance authorizing officials to enter
upon any property within the township to
determine the existence and location of
any cemetery violated Fifth Amendment
because it took her property without com-
pensation to be ripe, property owner was
required to seek and be denied compensa-
tion using state’s procedures.  U.S. Const.
Amend. 5.

37. Eminent Domain O74

The Fifth Amendment does not re-
quire that just compensation be paid in
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advance of, or contemporaneously with, a
taking; all that is required is that a reason-
able, certain and adequate provision for
obtaining compensation exist at the time of
the taking.  U.S. Const. Amend. 5.

38. Eminent Domain O277
Under Pennsylvania law, property

owner’s prior unsuccessful state court law-
suit did not exhaust state-law remedies as
required for her claim alleging that town-
ship ordinance authorizing officials to en-
ter upon any property within the township
to determine the existence and location of
any cemetery violated Fifth Amendment
because it took her property without com-
pensation, to be ripe; state court lawsuit
did not seek compensation, and thus owner
could not have been denied compensation
as part of the action.  U.S. Const. Amend.
5; 26 Pa. Cons. Stat. Ann. § 102(a).
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shall Dennehey Warner, Coleman & Gog-
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Before: SMITH, Chief Judge, McKEE,
and RENDELL, Circuit Judges

OPINION

SMITH, Chief Judge.

On December 20, 2012, the Township of
Scott in Lackawanna County, Pennsylvania

enacted an ordinance regulating cemeter-
ies. The ordinance authorizes officials to
enter upon any property within the Town-
ship to determine the existence and loca-
tion of any cemetery. The ordinance also
compels property owners to hold their pri-
vate cemeteries open to the public during
daylight hours. The plaintiff, Rose Mary
Knick, challenges the ordinance on two
grounds. First, Knick argues that the ordi-
nance authorizes unrestrained searches of
private property in violation of the Fourth
Amendment. Second, Knick argues that
the ordinance takes private property with-
out just compensation in violation of the
Fifth Amendment.

The Township’s ordinance is extraordi-
nary and constitutionally suspect. Howev-
er, important justiciability considerations
preclude us from reaching the merits. Be-
cause Knick concedes that her Fourth
Amendment rights were not violated and
fails to demonstrate that they imminently
will be, Knick lacks standing to advance
her Fourth Amendment challenge. And as
the District Court correctly held, Knick’s
Fifth Amendment claims are not ripe until
she has sought and been denied just com-
pensation using Pennsylvania’s inverse-
condemnation procedures, as required by
the Supreme Court’s decision in William-
son County Regional Planning Commis-
sion v. Hamilton Bank of Johnson City,
473 U.S. 172, 105 S.Ct. 3108, 87 L.Ed.2d
126 (1985). We will therefore affirm.

I

On December 20, 2012, the Township of
Scott enacted Ordinance No. 12-12-20-001,
titled ‘‘Ordinance of the Township of Scott
Township [sic], Lackawanna County, Penn-
sylvania, Relating to the Operation and
Maintenance of Cemeteries and Burial
Places’’ (hereinafter, the ‘‘Ordinance’’).
App. 82. The Ordinance applies to ‘‘[a]ll
cemeteries, whether private or public, and
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whether existing or established prior to
the date of this Ordinance or hereafter
created.’’ Id. It requires cemetery owners
to ‘‘properly maintain and upkeep any
cemetery.’’ App. 83.

Critical to this case are two provisions of
the Ordinance. First, it requires that ‘‘[a]ll
cemeteries within the Township shall be
kept open and accessible to the general
public during daylight hours. No owner
TTT shall unreasonably restrict access to
the general public nor shall any fee for
access be charged.’’ Id. We will refer to
this as the ‘‘public-access provision.’’

Second, the Ordinance permits the
Township’s ‘‘Code Enforcement Officer
and/or his/her agents and representatives
[to] enter upon any property within the
Township for the purposes of determining
the existence of and location of any ceme-
tery, in order to ensure compliance with
the terms and provisions of this Ordi-
nance.’’ Id. We will refer to this as the
‘‘inspection provision.’’

Anyone who violates the Ordinance is
subject to a fine of between $300 and $600,
and ‘‘[e]ach day that the violation exists
shall constitute a separate offense.’’ Id.

On April 10, 2013, the Township Code
Enforcement Officer, Carl S. Ferraro, en-
tered Knick’s property without an adminis-
trative warrant. Ferraro identified certain
stones on Knick’s property as grave mark-
ers and issued a Notice of Violation dated
April 11, 2013. Knick disputes that a ceme-
tery exists on her property.

On May 7, 2013, Knick brought suit
against the Township in the Lackawanna
County Court of Common Pleas seeking
declaratory and injunctive relief. Knick
filed an Emergency Motion for Injunctive

Relief on or about that same date. The
parties stipulated that the Township would
withdraw its Notice of Violation and fur-
ther stipulated to an order staying any
enforcement actions against Knick. A hear-
ing was held on October 8, 2014. Then, on
October 21, the Court ruled that it ‘‘will
render no decision on the matter.’’ App.
261. Specifically, the Court ruled ‘‘that it is
not the proper venue for this matter, since
the case is not in the proper posture for a
decision to be rendered on the Plaintiff’s
requested forms of relief.’’ Id.1 Then, on
October 31, the Township issued another
Notice of Violation. Knick filed a Petition
for Contempt of Court in the Lackawanna
County Court of Common Pleas, which the
Court denied on January 30, 2015. At no
point did Knick institute an inverse-con-
demnation proceeding against the Town-
ship. See 26 Pa. Const. Stat. Ann. § 502(c).

Knick filed this action on November 20,
2014 in the United States District Court
for the Middle District of Pennsylvania. In
her original Complaint, Knick asserted
four Counts under 42 U.S.C. § 1983: (I)
Fourth Amendment claims against the
Township for maintaining a warrantless
inspection regime (the facial challenge)
and entering Knick’s property without a
warrant (the as-applied challenge); (II) a
Fourth Amendment claim against the
Township for failure to train its officials to
obtain administrative warrants; (III)
Fourth and Fourteenth Amendment claims
against Ferraro in his official capacity for
entering Knick’s property without a war-
rant; and (IV) claims seeking invalidation
of the Ordinance on Fourth, Fifth, and
Fourteenth Amendment grounds, includ-
ing, inter alia, vagueness, improper exer-
cise of the Township’s police power, and

1. Although not apparent from the face of the
Order, a subsequent state-court judge opined
that ‘‘[a] reasonable interpretation’’ of the Or-
der is that ‘‘Knick’s constitutional challenge

to the Ordinance should be litigated in any
civil enforcement proceeding that may be
filed by the Township.’’ App. 192.
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taking private property without just com-
pensation. After the Township filed its mo-
tion to dismiss, Knick filed an Amended
Complaint, which added Count V for de-
claratory and injunctive relief. By Order
dated October 28, 2015, the District Court
dismissed Counts I—III with prejudice
and dismissed Counts IV and V without
prejudice.

Knick filed a Second Amended Com-
plaint on November 16, 2015. The Second
Amended Complaint asserts three
Counts: (I) the Fourth Amendment
claims pled in Count I of the original
complaint; (II) a claim that the Ordinance
takes Knick’s private property without
just compensation, in violation of the
Fourth, Fifth, and Fourteenth Amend-
ments; and (III) claims for declaratory
and injunctive relief because, inter alia,
the Ordinance unconstitutionally takes
Knick’s property and authorizes unconsti-
tutional searches. By Order dated Sep-
tember 7, 2016, the District Court dis-
missed Count I with prejudice for the
reasons provided in its earlier decision
and dismissed Counts II and III without
prejudice pending exhaustion of state-law
remedies.

This appeal timely followed. On appeal,
Knick argues that the District Court erred
by dismissing her Fourth Amendment fa-
cial challenge and by requiring her to ex-
haust state-law remedies for her takings
claims.

II

The District Court had jurisdiction pur-
suant to 28 U.S.C. § 1331. We have juris-
diction to review ‘‘final decisions of the
district courts,’’ 28 U.S.C. § 1291, and we
must assure ourselves of our jurisdiction
sua sponte, see, e.g., Kreider Dairy Farms,
Inc. v. Glickman, 190 F.3d 113, 118 (3d
Cir. 1999). Although the District Court
dismissed Knick’s Second Amended Com-

plaint without prejudice as to certain
claims, we conclude that Knick nonetheless
appealed from a final decision.

[1–3] A final, appealable decision is
one ‘‘by which a district court disassociates
itself from a case.’’ Gelboim v. Bank of
Am. Corp., ––– U.S. ––––, 135 S.Ct. 897,
902, 190 L.Ed.2d 789 (2015) (quoting Swint
v. Chambers Cty. Comm’n, 514 U.S. 35, 42,
115 S.Ct. 1203, 131 L.Ed.2d 60 (1995)).
‘‘While decisions of the Court have accord-
ed § 1291 a practical rather than a techni-
cal construction, the statute’s core applica-
tion is to rulings that terminate an action.’’
Id. (citations and internal quotation marks
omitted). For that reason, dismissals with-
out prejudice are ordinarily not final; leave
to amend contemplates ‘‘further proceed-
ings in the district court as part of the
same action.’’ Doe v. Hesketh, 828 F.3d
159, 165 (3d Cir. 2016) (quoting Aluminum
Co. of Am. v. Beazer E., Inc., 124 F.3d 551,
560 (3d Cir. 1997)).

[4] But ‘‘[e]ven dismissals without
prejudice have been held to be final and
appealable if they end [ ][the] suit so far as
the District Court was concerned.’’ Id. (al-
terations in original) (quoting GFL Advan-
tage Fund, Ltd. v. Colkitt, 272 F.3d 189,
198 n.3 (3d Cir. 2001)); see also United
States v. Wallace & Tiernan Co., 336 U.S.
793, 794 n.1, 69 S.Ct. 824, 93 L.Ed. 1042
(1949). For example, we will review a dis-
missal without prejudice if a plaintiff
stands on the complaint rather than exer-
cising leave to amend, Palakovic v. Wetzel,
854 F.3d 209, 219 (3d Cir. 2017), if a
plaintiff argues that administrative exhaus-
tion would be futile, Ghana v. Holland, 226
F.3d 175, 180-81 (3d Cir. 2000), or if a
plaintiff’s claims are ‘‘effectively barred’’
from being subsequently reasserted due to
the running of a statute of limitations or
some similar obstacle, LNC Invs., LLC v.
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Republic Nicar., 396 F.3d 342, 346 (3d Cir.
2005).

[5] Here, the District Court dismissed
Knick’s takings claim without prejudice
and directed her to exhaust state reme-
dies. The District Court did not retain
jurisdiction and closed the case. Its order
further specified that, following the conclu-
sion of state proceedings, any remaining
takings claims must be ‘‘re-fil[ed] TTT in
federal court.’’ App. 57. As such, ‘‘there
cannot be—and, by court order, there will
not be—any further proceedings in the
district court as part of the same action.’’
Beazer E., 124 F.3d at 560. ‘‘[T]he district
court has divested itself of [the] case en-
tirely, regardless of the fact that claims in
the case may continue to go forward in
state court.’’ Erie Cty. Retirees Ass’n v.
Cty. of Erie, 220 F.3d 193, 202 (3d Cir.
2000). The decision in this case is therefore
final ‘‘even if a similar case may be filed in
the future because the dismissal was with-
out prejudice.’’ Schering-Plough Health-
care Prods., Inc. v. Schwarz Pharma, Inc.,
586 F.3d 500, 506 (7th Cir. 2009); see also
Limnia, Inc. v. U.S. Dep’t of Energy, 857
F.3d 379, 385-86 (D.C. Cir. 2017); Hitch-
cock v. Cumberland Univ. 403(b) DC Plan,
851 F.3d 552, 557-58 (6th Cir. 2017); East-
man Kodak Co. v. STWB, Inc., 452 F.3d
215, 219 (2d Cir. 2006) (‘‘[A] dismissal
without prejudice, absent some retention
of jurisdiction, is a final decisionTTTT’’); cf.
Blair v. Scott Specialty Gases, 283 F.3d
595, 602 (3d Cir. 2002) (dismissal without
prejudice in favor of arbitration is appeal-
able where the District Court did not re-
tain jurisdiction, even though further court
proceedings may ensue following arbitra-
tion).

Thus, we are satisfied that the District
Court’s decision is a ‘‘final’’ one, and we
have appellate jurisdiction under § 1291.
We proceed to Knick’s claims.

III

We begin with Knick’s facial Fourth
Amendment challenge. We conclude that
she lacks Article III standing because she
has failed to demonstrate an injury-in-fact
and redressability.

A

The Second Amended Complaint asserts
both facial and as-applied challenges to the
Ordinance under the Fourth Amendment.
As part of her as-applied challenge, Knick
claimed to be injured by an unlawful
search of her property. But the District
Court ruled that the search in question
was lawful, and Knick does not appeal that
ruling. Although not initially raised by the
parties,2 the question before us is whether
Knick may persist in her facial Fourth
Amendment challenge even though her
own rights were not violated. Following
supplemental briefing and oral argument
by the parties, we conclude that Knick has
failed to carry her burden to demonstrate
Article III standing to challenge the Ordi-
nance on Fourth Amendment grounds.

[6, 7] ‘‘[T]he irreducible constitutional
minimum of standing contains three ele-
ments’’: injury in fact, causation, and re-
dressability. Lujan v. Defs. of Wildlife, 504
U.S. 555, 560-61, 112 S.Ct. 2130, 119
L.Ed.2d 351 (1992). As ‘‘[t]he party invok-
ing federal jurisdiction,’’ Knick ‘‘bears the
burden of establishing these elements.’’ Id.
at 561, 112 S.Ct. 2130. ‘‘Plaintiffs must

2. The Township did advance the curious ar-
gument that Knick’s claim fails the require-
ments of Monell v. Department of Social Ser-
vices, 436 U.S. 658, 98 S.Ct. 2018, 56 L.Ed.2d
611 (1978), because Knick failed to demon-

strate a cognizable injury. But that is not a
requirement unique to Monell; it is a general
requirement of all cases and controversies
under Article III of the Constitution.
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have standing at all stages of the litiga-
tion,’’ and certain findings by a district
court may require a subsequent reevalua-
tion of standing. Pub. Interest Research
Grp. of N.J., Inc. v. Magnesium Elektron,
Inc., 123 F.3d 111, 117 (3d Cir. 1997).

[8–11] The first element, injury in
fact, ‘‘is often determinative.’’ Toll Bros. v.
Twp. of Readington, 555 F.3d 131, 138 (3d
Cir. 2009). The plaintiff must demonstrate
‘‘an invasion of a legally protected interest
which is (a) concrete and particularized,
and (b) actual or imminent, not conjectur-
al or hypothetical.’’ Lujan, 504 U.S. at
560, 112 S.Ct. 2130 (citations and internal
quotation marks omitted). To be concrete,
an injury need not be ‘‘tangible,’’ but ‘‘it
must actually exist.’’ Spokeo, Inc. v. Rob-
ins, ––– U.S. ––––, 136 S.Ct. 1540, 1548-
49, 194 L.Ed.2d 635 (2016). ‘‘For an injury
to be ‘particularized,’ it ‘must affect the
plaintiff in a personal and individual
way.’ ’’ Id. at 1548 (quoting Lujan, 504
U.S. at 560 n.1, 112 S.Ct. 2130). General-
ized grievances will not suffice. See Schu-
chardt v. President of the U.S., 839 F.3d
336, 344-45 (3d Cir. 2016) (distinguishing
between generalized and widely shared
grievances). Furthermore, ‘‘[a]lthough im-
minence is concededly a somewhat elastic
concept, it cannot be stretched beyond its
purpose, which is to ensure that the al-
leged injury is not too speculative for Ar-
ticle III purposes—that the injury is cer-
tainly impending.’’ Clapper v. Amnesty
Int’l USA, 568 U.S. 398, 133 S.Ct. 1138,
1147, 185 L.Ed.2d 264 (2013) (quoting Lu-
jan, 504 U.S. at 564 n.2, 112 S.Ct. 2130).
If the injury is sufficient under those stan-
dards, it must also be ‘‘fairly traceable to
the challenged action[ ] and redressable
by a favorable ruling’’ in accordance with
the remaining two elements of standing.
Id. (quoting Monsanto Co. v. Geertson

Seed Farms, 561 U.S. 139, 149, 130 S.Ct.
2743, 177 L.Ed.2d 461 (2010)).

[12, 13] In this case, the District Court
ruled that the search of Knick’s property
complied with the Fourth Amendment be-
cause Ferraro searched an open field.
‘‘[A]n open field, unlike the curtilage of a
home, is not one of those protected areas
enumerated in the Fourth Amendment.’’
United States v. Jones, 565 U.S. 400, 411,
132 S.Ct. 945, 181 L.Ed.2d 911 (2012) (cita-
tion omitted) (citing Oliver v. United
States, 466 U.S. 170, 176-77, 104 S.Ct.
1735, 80 L.Ed.2d 214 (1984)). Because
Knick does not challenge that ruling on
appeal, she has accepted the District
Court’s conclusion that her Fourth Amend-
ment rights were not violated. She has
likewise accepted that her property was
not even ‘‘searched’’ in the constitutional
sense. Id. at 411 n.8, 132 S.Ct. 945. Even if
Township officials were likely to return to
the same part of Knick’s property for fur-
ther inspections, those would also be open-
field searches not subject to Fourth
Amendment protection. As discussed be-
low, nothing in the record suggests that
any future inspections would invade her
home’s curtilage.

[14] As a result, any ‘‘injury’’ arising
from open-field searches would not be le-
gally protected. See Vt. Agency of Nat.
Res. v. U.S. ex rel. Stevens, 529 U.S. 765,
772, 120 S.Ct. 1858, 146 L.Ed.2d 836 (2000)
(‘‘The interest must consist of obtaining
compensation for, or preventing, the viola-
tion of a legally protected right.’’). Nor
would that injury be redressable. If we
were to enjoin the Ordinance’s inspection
provision today, the Township would still
be able to use the open-fields doctrine to
enter the part of Knick’s property where a
cemetery was allegedly discovered.3 Put

3. While an open-field search does not run
afoul of the Fourth Amendment, it may still

constitute trespass. See Oliver, 466 U.S. at
183, 104 S.Ct. 1735. Knick does not argue
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differently, Knick’s situation is one ‘‘for
which [the Ordinance] is irrelevant’’; the
Ordinance does ‘‘no work’’ in authorizing
searches that would be independently law-
ful under established Fourth Amendment
doctrines. Los Angeles v. Patel, ––– U.S.
––––, 135 S.Ct. 2443, 2451, 192 L.Ed.2d 435
(2015).

[15] Perhaps realizing these deficien-
cies, Knick changed tack in her supple-
mental brief. Now Knick attempts to
premise standing on the fact that the Ordi-
nance may permit the Township to search
the curtilage of her home—an area of her
property that is protected by the Fourth
Amendment. See Knick Supp. Br. 3
(‘‘Knick owns property, including curtilage,
subject to this provision. She has alleged
the Ordinance authorizes an invasion of
her property. That is enough for standing,
particularly at this early stage.’’ (citations
omitted)).

There are two problems with this theo-
ry. First, simply owning property protect-
ed by the Fourth Amendment describes a
generalized grievance common to all resi-
dents of the Township. See Lujan, 504
U.S. at 575-76, 112 S.Ct. 2130. We have
recognized standing to challenge govern-
ment search programs that are ‘‘universal
in scope,’’ but not before ensuring that the

plaintiffs’ injuries were ‘‘unmistakably per-
sonal.’’ Schuchardt, 839 F.3d at 346. Knick
has not alleged any personal harm arising
from a threatened or actual curtilage
search. Second, Knick cannot base stand-
ing on a future invasion of her home’s
curtilage without demonstrating an ‘‘actual
or imminent, not conjectural and hypothet-
ical’’ injury. Lujan, 504 U.S. at 560, 112
S.Ct. 2130 (internal quotation marks omit-
ted). Simply owning property subject to a
hypothetical search is ‘‘too speculative for
Article III purposes.’’ Clapper, 133 S.Ct. at
1147. Compare id. at 1148 (holding that
plaintiffs lacked standing to bring facial
Fourth Amendment challenge to a statute
authorizing NSA surveillance because
plaintiffs failed to demonstrate a ‘‘certainly
impending’’ risk that their communications
would be intercepted), with Free Speech
Coal., Inc. v. Att’y Gen. U.S., 825 F.3d 149,
166-67 (3d Cir. 2016) (holding that plain-
tiffs demonstrated standing to bring facial
Fourth Amendment challenge where, inter
alia, the plaintiffs incurred costs comply-
ing with a regulation that specifically tar-
geted their type of business).4

[16] Accordingly, we conclude that
Knick failed to demonstrate a redressable
injury-in-fact and therefore lacks stand-
ing.5

that Ordinance allows Township officials to
avoid liability for trespass. And even if it did,
Knick does not argue that injury arising from
a lack of trespass remedy could confer stand-
ing to mount a Fourth Amendment challenge
where no Fourth Amendment injury has oc-
curred or is imminent.

4. There is no substantively lenient standard
‘‘at this early stage’’ as Knick claimed. Knick
Supp. Br. 3. ‘‘[E]ach element must be sup-
ported TTT with the manner and degree of
evidence required at the successive stages of
the litigation.’’ Lujan, 504 U.S. at 561, 112
S.Ct. 2130. As such, we simply apply the
pleading standard to determine if Knick’s al-
legations are sufficient to establish each ele-
ment of standing. Even accepting Knick’s al-

legations as true, they are insufficient for the
reasons provided above.

5. Our holding can also be understood in
terms of ripeness, which ‘‘originate[s] from
the same Article III requirement of a case or
controversy.’’ Free Speech Coal., 825 F.3d at
167 n.15. ‘‘[I]f no injury has occurred, the
plaintiff can be told either that she cannot
sue, or that she cannot sue yet.’’ Id. (quoting
Presbytery of New Jersey of Orthodox Presbyte-
rian Church v. Florio, 40 F.3d 1454, 1462 (3d
Cir. 1994)). If Knick or any other resident of
the Township can demonstrate a cognizable
injury arising from a search independently
authorized by the Ordinance, such as a curti-
lage search, then the Ordinance may be ripe
for judicial review. Once such a claim is prop-
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B

In an attempt to salvage her Fourth
Amendment claim, Knick argues that she
has standing to assert a pure facial chal-
lenge without raising, much less proving,
an accompanying as-applied challenge. Our
holding, however, is rooted in time-tested
principles of justiciability, not in any spe-
cial attribute of facial or as-applied chal-
lenges. As courts and commentators have
recognized, those labels often introduce
confusion, and ‘‘the distinction TTT is not so
well defined that it has some automatic
effect.’’ Citizens United v. Fed. Election
Comm’n, 558 U.S. 310, 331, 130 S.Ct. 876,
175 L.Ed.2d 753 (2010); see Richard H.
Fallon, Jr., As-Applied and Facial Chal-
lenges and Third-Party Standing, 113
Harv. L. Rev. 1321, 1336 (2000) [hereinaf-
ter Fallon, As-Applied and Facial Chal-
lenges] (arguing that facial and as-applied
challenges are not ‘‘sharply categorically
distinct’’). Nonetheless, there are several
points about the interaction between those
concepts that we must clarify.

[17] As a general matter, Knick’s argu-
ment is correct: there is no requirement
that a facial challenge be accompanied by
an as-applied challenge. See, e.g., Patel,
135 S.Ct. 2443. Litigants with standing to
challenge a law have considerable ‘‘flexibil-
ity TTT to shape the issues in litigation.’’

Richard H. Fallon, Jr., Fact and Fiction
About Facial Challenges, 99 Cal. L. Rev.
915, 947 (2011) [hereinafter Fallon, Fact
and Fiction]. Litigants may argue that the
law cannot be constitutionally applied to
them due to some particular set of facts or
circumstances (an as-applied challenge),
that the law is unconstitutional in every
application, including their own (a facial
challenge), or both.6

[18–20] However, even if a litigant
does not allege a violation as applied, the
law in question must still typically be ap-
plied—or at least be at risk of imminent
application. That is because plaintiffs must
always demonstrate the ‘‘irreducible con-
stitutional minimum’’ of Article III stand-
ing. Lujan, 504 U.S. at 560, 112 S.Ct. 2130.
Facial challenges are no exception. See
Williams v. Lew, 819 F.3d 466, 476 (D.C.
Cir. 2016). Furthermore, as a prudential
matter, a party ‘‘must assert his own legal
rights and interests, and cannot rest his
claim to relief on the legal rights or inter-
ests of third parties.’’ Kowalski v. Tesmer,
543 U.S. 125, 129, 125 S.Ct. 564, 160
L.Ed.2d 519 (2004) (quoting Warth v. Sel-
din, 422 U.S. 490, 499, 95 S.Ct. 2197, 45
L.Ed.2d 343 (1975)). That prudential rule
is relaxed in certain doctrinal contexts,
most notably in First Amendment claims.7

erly presented, the Ordinance cannot be up-
held on the ground that individual searches
might be ‘‘conducted under an exception to
the warrant requirement[ ] or pursuant to a
warrant itself,’’ because those scenarios are
‘‘irrelevant to our analysis of a statute’s facial
validity.’’ Id. at 168 (citing Patel, 135 S.Ct. at
2451).

6. See United States v. Marcavage, 609 F.3d
264, 273 (3d Cir. 2010) (defining as-applied
challenges as those that ‘‘contend that a
law[’s] TTT application to a particular person
under particular circumstances deprived that
person of a constitutional right’’); New Di-
rections Treatment Servs. v. City of Reading,
490 F.3d 293, 308 n.11 (3d Cir. 2007) (defin-

ing facial challenges as those brought by ‘‘a
single party [who] asserts that a law is invalid
not only as applied to them, but as applied to
all parties that might come before the court’’
(emphasis added)).

7. The solicitude shown to First Amendment
rights is likely inapplicable in the Fourth
Amendment context. It is well established that
‘‘Fourth Amendment rights are personal
rights TTT which may not be vicariously as-
serted.’’ Schuchardt, 839 F.3d at 346 (altera-
tion in original) (quoting Alderman v. United
States, 394 U.S. 165, 174, 89 S.Ct. 961, 22
L.Ed.2d 176 (1969)). Thus, if Knick attempted
to base standing on the Fourth Amendment
rights of hypothetical third parties, standing
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See Broadrick v. Oklahoma, 413 U.S. 601,
611-12, 93 S.Ct. 2908, 37 L.Ed.2d 830
(1973); Osediacz v. City of Cranston, 414
F.3d 136, 140-41 (1st Cir. 2005); see also
Pa. Prison Soc’y v. Cortes, 508 F.3d 156,
168-69 (3d Cir. 2007) (declining to extend
the solicitude shown in the ‘‘highly excep-
tional First Amendment context’’ to facial
challenges raised under the Ex Post Facto
and Due Process clauses).

[21] Plaintiffs with standing to chal-
lenge a law may assert solely facial chal-
lenges, but in doing so they accept a high-
er substantive burden. As the Supreme
Court has repeatedly intoned, facial chal-
lenges are ‘‘the most difficult TTT to mount
successfully’’ because the challenger ‘‘must
establish that no set of circumstances exist
under which the [statute] would be valid.’’
Patel, 135 S.Ct. at 2449, 2450 (alterations
in original) (quoting United States v. Sal-
erno, 481 U.S. 739, 745, 107 S.Ct. 2095, 95
L.Ed.2d 697 (1987)).8 The Supreme Court
has repeatedly discouraged litigants from
asserting facial challenges—particularly
where surveying the full range of possible
applications is made difficult by a bare-
bones record or a need for technical exper-
tise. See, e.g., Wash. State Grange v. Wash.
State Republican Party, 552 U.S. 442, 450-
51, 128 S.Ct. 1184, 170 L.Ed.2d 151 (2008)
(noting that facial challenges are disfa-
vored because, in part, they ‘‘threaten to
short circuit the democratic process’’);
Gonzales v. Carhart, 550 U.S. 124, 167, 127
S.Ct. 1610, 167 (L.Ed.2d 480 2007) (noting
that facial challenges to an abortion-relat-
ed law ‘‘should not have been entertained
in the first instance,’’ and instead should

have been presented as ‘‘preenforcement,
as-applied challenges’’ so that the Court
could better assess ‘‘the nature of the med-
ical risk’’ alleged); Sabri v. United States,
541 U.S. 600, 608-10, 124 S.Ct. 1941, 158
L.Ed.2d 891 (2004) (noting that ‘‘facial
challenges are best when infrequent’’ be-
cause ‘‘they invite judgments on fact-poor
records’’ and ‘‘depart[ ] from the norms of
adjudication in federal courts’’).

[22–24] If a litigant decides to bring
both types of challenge, a court’s ruling on
one might affect the other. For example,
ruling that a law is facially invalid ‘‘negates
any need’’ to address an as-applied chal-
lenge. Heffner v. Murphy, 745 F.3d 56, 65
n.7 (3d Cir. 2014). But if a litigant loses an
as-applied challenge because the court
rules as a matter of law that the statute or
ordinance was constitutionally applied to
her, it follows a fortiori that the law is not
unconstitutional in all applications. Dicker-
son v. Napolitano, 604 F.3d 732, 741 (2d
Cir. 2010); see also Cty. Court of Ulster
Cty. v. Allen, 442 U.S. 140, 154-56, 99 S.Ct.
2213, 60 L.Ed.2d 777 (1979) (holding that
criminal defendants could not mount a fa-
cial challenge to a statute that had been
constitutionally applied at their trial);
United States v. Raines, 362 U.S. 17, 24-
25, 80 S.Ct. 519, 4 L.Ed.2d 524 (1960);
Woollard v. Gallagher, 712 F.3d 865, 882-
83 (4th Cir. 2013); Mosby v. Ligon, 418
F.3d 927, 933 (8th Cir. 2005). If the litigant
loses an as-applied challenge because the
law was not in fact applied, or the law did
no work in authorizing the Government’s
challenged conduct, then courts should be

would be strongly disfavored for prudential
reasons even if she suffered a cognizable inju-
ry-in-fact. Cf. Cal. Bankers Ass’n v. Shultz, 416
U.S. 21, 69, 94 S.Ct. 1494, 39 L.Ed.2d 812
(1974) (holding that a bank could not assert
the Fourth Amendment rights of its custom-
ers). Knick wisely does not invoke third-party
standing here.

8. We note that ‘‘some Members of the [Su-
preme] Court have criticized the Salerno for-
mulation,’’ Wash. State Grange v. Wash. State
Republican Party, 552 U.S. 442, 449, 128
S.Ct. 1184, 170 L.Ed.2d 151 (2008), but the
Supreme Court recently reaffirmed that Saler-
no applies at least in the Fourth Amendment
context, Patel, 135 S.Ct. at 2450.
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careful to ensure that any remaining chal-
lenges are justiciable. See Sorrell v. IMS
Health Inc., 564 U.S. 552, 569, 131 S.Ct.
2653, 180 L.Ed.2d 544 (2011) (noting that,
in Los Angeles Police Department v. Unit-
ed Reporting Publishing Corp., 528 U.S.
32, 40-41, 120 S.Ct. 483, 145 L.Ed.2d 451
(1999), a facial challenge was unavailable
because ‘‘the plaintiff had not suffered a
personal First Amendment injury and
could prevail only by invoking the rights of
others’’).

[25] On the other hand, there are situ-
ations where a failure on one claim might
not preclude success on the other. If a
litigant loses an as-applied challenge be-
cause the allegedly unconstitutional cir-
cumstances of enforcement are simply ‘‘not
supported by [the] record,’’ Heffner, 745
F.3d at 65 n.7, and the litigant otherwise
has standing to challenge a law (such as a
defendant in an enforcement action), then
‘‘a court cannot simply refuse to address a
facial challenge that offers a defendant her
last chance to argue that the statute being
enforced against her is constitutionally in-
valid.’’ Fallon, Fact and Fiction at 963.
And of course, a litigant who fails to prove
that a law is unconstitutional in all applica-
tions might still prove that it was applied
unconstitutionally to her. Cf. Whole Wom-
an’s Health v. Hellerstedt, ––– U.S. ––––,
136 S.Ct. 2292, 2305, 195 L.Ed.2d 665
(2016) (holding that losing earlier preen-
forcment facial challenge did not preclude
postenforcement as-applied challenge).

A recent illustration of these principles
is Los Angeles v. Patel, ––– U.S. ––––, 135
S.Ct. 2443, 192 L.Ed.2d 435 (2015), where
the Supreme Court approved of a standal-
one facial challenge arising under the
Fourth Amendment. Patel involved an or-

dinance that authorized law enforcement
officials to search hotel registries without
an administrative warrant. Several hotel
operators sued, claiming that the ordi-
nance was facially invalid. In Patel, the
challenged ordinance had been, and would
have continued to be, applied against the
hotels to authorize warrantless searches.
The parties stipulated as much, satisfying
the imminence requirement. Id. at 2448.
Thus, the plaintiffs presented a dispute
about whether their rights would be violat-
ed as a function of the ordinance’s facial
validity. Similarly, in our recent decision in
Free Speech Coalition, the plaintiffs dem-
onstrated an imminent risk that they
would be subjected to an allegedly uncon-
stitutional inspection regime. 825 F.3d at
166-67. Their rights likewise turned on the
facial validity of the law in question.

Not so here. Knick makes no reasonable
allegation that her Fourth Amendment
rights (or anyone else’s) were, or will im-
minently be, violated. The fact that Knick
challenges the Ordinance on its face does
not relieve her from that fundamental bur-
den.

* * *

We recognize that the Ordinance’s in-
spection provision ‘‘is constitutionally sus-
pect and we encourage the [Township] to
abandon it (or, at least, to modify it sub-
stantially).’’ Osediacz, 414 F.3d at 143. It is
difficult to imagine a broader authorization
to conduct searches of privately owned
property.9 But we are not a ‘‘roving com-
mission[ ] assigned to pass judgment on
the validity of the Nation’s laws.’’ Broad-
rick, 413 U.S. at 611, 93 S.Ct. 2908. We
cannot adjudicate the merits of the inspec-
tion provision without a plaintiff who has a

9. Knick asserted before the District Court that
the Ordinance was enacted in retaliation for
her repeated confrontations with Township
Supervisors over their management decisions.

The District Court dismissed this retaliation
claim, and Knick has not appealed that rul-
ing.
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cognizable interest in the outcome. Accord-
ingly, we will affirm the dismissal of
Knick’s remaining Fourth Amendment
claim on the alternative ground that Knick
lacks standing.

IV

We turn then to Knick’s Fifth Amend-
ment takings claims. Knick argues that the
Ordinance effectuates an uncompensated
taking of her private property by requiring
her to hold her land open to the public and
to Township inspectors.

[26, 27] Before a takings claim is ripe,
plaintiffs should (subject to certain excep-
tions) comply with two prudential require-
ments set forth in the Supreme Court’s
decision Williamson County Regional
Planning Commission v. Hamilton Bank
of Johnson City, 473 U.S. 172, 105 S.Ct.
3108, 87 L.Ed.2d 126 (1985). First, the
‘‘finality rule’’ requires that the govern-
ment ‘‘has reached a final decision regard-
ing the application of the regulation to the
property at issue.’’ Id. at 186, 105 S.Ct.
3108. Second, the plaintiff must seek and
be denied just compensation using the
state’s procedures, provided those proce-
dures are adequate. Id. at 194, 105 S.Ct.
3108.10

In this case, the Township argues that
Knick failed to comply with the second
Williamson County prong, exhaustion of
state-law compensation remedies, because
Knick did not pursue inverse-condemna-
tion proceedings under Pennsylvania’s
Eminent Domain Code, 26 Pa. Cons. Stat.
Ann. §§ 101 et seq. See Cowell v. Palmer
Twp., 263 F.3d 286, 291 (3d Cir. 2001)
(holding that plaintiffs’ takings claim was
not ripe because they did not file an in-

verse-condemnation petition). Knick re-
sponds that she was not required to pur-
sue inverse-condemnation proceedings for
three reasons. First, Knick argues that her
facial takings claim is exempt from exhaus-
tion. Second, Knick argues that she did in
fact comply with Williamson County by
unsuccessfully suing for declaratory and
injunctive relief in state court. And third,
Knick argues that we should overlook Wil-
liamson County’s prudential requirements
in the interest of efficiency. We reject all
three arguments.

A

[28] First, Knick argues that her facial
takings claim need not be exhausted
through state-court procedures. Specifical-
ly, Knick asserts that this Court wrongly
decided County Concrete Corp. v. Town of
Roxbury, 442 F.3d 159 (3d Cir. 2006), the
case relied upon by the District Court,
which required exhaustion for a similar
facial claim. We cannot overrule our own
precedent, but we nonetheless conclude
that Knick’s argument is misplaced.

[29] There is no question that the first
prong of Williamson County, the finality
rule, does not apply to ‘‘a claim that the
mere enactment of a regulation TTT consti-
tutes a taking without just compensation.’’
Id. at 164. That exception to the finality
rule makes sense: if the mere enactment of
the ordinance constitutes a taking, there
would be no need to wait for any ‘‘final
decision.’’ See CMR D.N. Corp. v. City of
Philadelphia, 703 F.3d 612, 626-27 (3d Cir.
2013).

The question before us is whether facial
claims are also exempt from the second

10. As a general matter, ‘‘there is no require-
ment that a plaintiff exhaust administrative
remedies before bringing a § 1983 action.’’
Cty. Concrete Corp. v. Town of Roxbury, 442
F.3d 159, 168 (3d Cir. 2006) (quoting Wil-

liamson Cty., 473 U.S. at 192, 105 S.Ct.
3108). Williamson County’s second prong
therefore is not a ‘‘true’’ exhaustion require-
ment, but ‘‘merely addresses a unique aspect
of Just Compensation Takings claims.’’ Id.
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prong of Williamson County, the exhaus-
tion of state-law compensation remedies.
In County Concrete, this Court held that
‘‘a facial Just Compensation Takings claim
TTT does not relieve [plaintiffs] from the
duty to seek just compensation from the
state.’’ 442 F.3d at 168. The District Court
correctly applied that holding here.

Knick argues, however, that our decision
in County Concrete is contrary to Supreme
Court authority. For example, in San
Remo Hotel, L.P. v. San Francisco, the
Supreme Court stated that the petitioners
‘‘have overstated the reach of Williamson
County throughout this litigation’’ because
the petitioners were ‘‘never required to
ripen’’ their facial claims. 545 U.S. 323,
345, 125 S.Ct. 2491, 162 L.Ed.2d 315
(2005). Similarly, in Suitum v. Tahoe Re-
gional Planning Agency, the Supreme
Court noted that facial challenges ‘‘are
generally ripe the moment the challenged
regulation or ordinance is passed.’’ 520
U.S. 725, 736 n.10, 117 S.Ct. 1659, 137
L.Ed.2d 980 (1997); see also Yee v. City of
Escondido, 503 U.S. 519, 533-34, 112 S.Ct.
1522, 118 L.Ed.2d 153 (1992).

We clarify that there is no conflict be-
tween these lines of authority and that
Williamson County’s second prong is ap-
plicable to this case.

1

This ‘‘seeming inconsistency’’ in the law
arises because the Supreme Court has
used the word ‘‘facial’’ in two ways. Sin-
clair Oil Corp. v. Cty. of Santa Barbara,
96 F.3d 401, 406 (9th Cir. 1996). First, the
Supreme Court has referred to a type of
taking as ‘‘facial’’—where ‘‘the mere enact-
ment of a statute constitutes a taking.’’
Keystone Bituminous Coal Ass’n v. De-
Benedictis, 480 U.S. 470, 494, 107 S.Ct.
1232, 94 L.Ed.2d 472 (1987). Second, the
Supreme Court has used the word ‘‘facial’’
to refer to a type of legal challenge that

seeks to invalidate a taking rather than
obtain just compensation. See Yee, 503
U.S. at 534, 112 S.Ct. 1522 (describing a
facial challenge as one that ‘‘does not de-
pend on the extent to which petitioners are
TTT compensated’’). These two uses of the
term ‘‘facial’’ are conceptually distinct.

[30–32] Regarding the first use—‘‘fa-
cial taking’’—it is important to understand
that the government does not violate the
Fifth Amendment simply because one of
its actions ‘‘constitutes a taking.’’ Bitumi-
nous Coal, 480 U.S. at 494, 107 S.Ct. 1232.
The Fifth Amendment ‘‘does not prohibit
the taking of private property, but instead
places a condition on the exercise of that
power’’: the provision of just compensation.
First English Evangelical Lutheran
Church of Glendale v. Cty. of L.A., 482
U.S. 304, 314, 107 S.Ct. 2378, 96 L.Ed.2d
250 (1987); see Cty. Concrete, 442 F.3d at
168 (‘‘[T]he Fifth Amendment bars not just
the taking of property, but the taking of
property without just compensation.’’ (in-
ternal quotation marks omitted)). Thus,
‘‘even if a zoning ordinance, on its face,
‘takes’ property for Fifth Amendment pur-
poses, no constitutional violation occurs un-
til the state refuses to justly compensate
the property owner.’’ Sinclair Oil, 96 F.3d
at 406. Accordingly, a facial taking is not
automatically unconstitutional; it simply
‘‘gives rise to an unqualified constitutional
obligation to compensate’’ the property
owner. Tahoe-Sierra Pres. Council, Inc. v.
Tahoe Reg’l Planning Agency, 535 U.S.
302, 320, 122 S.Ct. 1465, 152 L.Ed.2d 517
(2002).

[33, 34] The second use—‘‘facial chal-
lenge’’—describes a type of claim, not a
type of taking. A plaintiff who brings a
facial challenge attacks the ‘‘underlying va-
lidity’’ of a law or regulation that allegedly
effectuates a taking. Lingle v. Chevron
U.S.A. Inc., 544 U.S. 528, 543, 125 S.Ct.
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2074, 161 L.Ed.2d 876 (2005). ‘‘No amount
of compensation can authorize’’ a taking
rooted in a facially invalid law. Id. When a
party challenges the fundamental validity
of a law, the claim turns on an issue that
arises logically and temporally prior to the
denial of compensation. As such, there is
no reason to wait for compensation to be
denied; the constitutional violation would
occur at the moment the invalid statute or
regulation becomes effective.

This distinction between the facial tak-
ings and facial challenges explains how our
decision in County Concrete is fully com-
patible with the Supreme Court’s state-
ments in San Remo Hotel, Suitum, and
Yee. Those Supreme Court cases each de-
scribe a facial challenge. See, e.g., San
Remo Hotel, 545 U.S. at 345-46, 125 S.Ct.
2491 (noting that the plaintiffs ‘‘requested
relief distinct from the provision of ‘just
compensation’ ’’). The Court was discuss-
ing a now-defunct legal theory: the claim
that ‘‘a general zoning law to particular
property effects a taking if the ordinance
does not substantially advance a legitimate
state interest.’’ Agins v. City of Tiburon,
447 U.S. 255, 260, 100 S.Ct. 2138, 65
L.Ed.2d 106 (1980). That test is no longer
good law after Lingle, but modern plain-
tiffs have other tools at their disposal to
challenge the underlying validity of a tak-
ing. ‘‘[I]f a government action is found to
be impermissible—for instance because it
fails to meet the ‘public use’ requirement
or is so arbitrary as to violate due pro-
cess—that is the end of the inquiry. No

amount of compensation can authorize
such action.’’ Lingle, 544 U.S. at 543, 125
S.Ct. 2074.

By contrast, the Fifth Amendment claim
in County Concrete for which this Court
required exhaustion was not a facial chal-
lenge. The taking occurred on the face of
an ordinance, but the plaintiff merely
sought compensation. That is why this
Court emphasized that the claim at issue
was ‘‘a facial Just Compensation Takings
claim.’’ Cty. Concrete, 442 F.3d at 168 (sec-
ond and third emphases added). The plain-
tiff’s true facial challenges to the law—for
violating Substantive Due Process and the
Equal Protection Clause—were not sub-
ject to exhaustion. Id. at 168-69; see Sin-
clair Oil, 96 F.3d at 406 (noting that the
‘‘seeming inconsistency’’ should be re-
solved ‘‘by analyzing the type of facial
taking claim at issue in a particular
case’’).11

[35] To summarize, a plaintiff may be
excused from the first prong of William-
son County depending on the type of tak-
ing alleged. If the taking occurred through
an exercise of discretion, the plaintiff must
demonstrate that the government reached
a final decision. Williamson Cty., 473 U.S.
at 186, 105 S.Ct. 3108. But if the taking
occurred on the face of a statute, ordi-
nance, or regulation, that requirement
does not apply. Cty. Concrete, 442 F.3d at
164-65. As for Williamson County’s second
prong, the plaintiff may be excused from
exhausting state-law remedies depending

11. Knick further argues that County Concrete
was overruled by Horne v. Department of Agri-
culture, which noted that ‘‘[a] ‘Case’ or ‘Con-
troversy’ exists once the government has tak-
en private property without paying for it’’
regardless of ‘‘whether an alternative remedy
exists.’’ ––– U.S. ––––, 133 S.Ct. 2053, 2062
n.6, 186 L.Ed.2d 69 (2013). But there, the
Supreme Court was discussing constitutional
requirements under Article III, not prudential
ripeness under Williamson County. Horne in

fact reaffirmed that ‘‘a Fifth Amendment
claim is premature until it is clear that the
Government has both taken property and de-
nied just compensation.’’ Id. at 2062. The
Court in Horne concluded that the takings
claim was not premature, but only because
the usual remedies had been withdrawn.
Knick has not argued that remedies through
inverse-condemnation proceedings are un-
available.
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on the type of claim asserted and the form
of relief appropriate for that claim. If the
plaintiff’s claim is based on a lack of com-
pensation—i.e., the claim arises under the
Just Compensation Clause—then the
plaintiff must first seek compensation un-
der state law (provided the state’s proce-
dures are adequate). Id. at 168. If instead
the plaintiff challenges the underlying va-
lidity of the taking, perhaps for lacking a
public purpose or for violating due process,
then the denial of compensation is irrele-
vant to the existence of a ripe claim and
Williamson County’s second prong is in-
applicable. Id. at 168-69.

2

[36] Despite their being characterized
as facial challenges, Knick’s claims are,
unavoidably, claims for compensation.
They are therefore subject to exhaustion
under Williamson County.

Knick does not claim that the alleged
taking violates the Public Use Clause. Fur-
thermore, the District Court dismissed the
due-process claims asserted in Knick’s
original complaint, and Knick does not ap-
peal that ruling. All that remains is the
allegation that the Township violated the
Fifth Amendment because it took Knick’s
property without compensation. As pled in
the Second Amended Complaint:

36. The Ordinance requires private
property owners to allow the general
public to enter, traverse, and occupy
their private land, without compensa-
tion, every day of the year. As such, on
its face, the Ordinance causes an uncon-
stitutional physical invasion and taking
of private property.
37. The Ordinance also causes an un-
constitutional physical taking on its face
in authorizing the Township’s ‘‘Code En-
forcement Officer and/or his/her agents
and representatives’’ to enter, traverse
and occupy private property for the pur-

pose of determining the ‘‘existence’’ of
any cemetery, without any provision of
compensation to the effected owners.

TTT

42. As applied to Plaintiff, the Ordi-
nance effects an uncompensated physi-
cal taking of her property by requiring
Plaintiff to open her private property to
the public, on pain of civil fines and
penalties.

App. 263-64 (emphases added).

To be sure, Knick’s Second Amended
Complaint seeks injunctive relief. But
Knick has no surviving claim that the tak-
ing itself was invalid, apart from the fact
that she has not received compensation.
The remedy for an uncompensated (but
otherwise valid) taking is compensation.

[37] Knick argues that invalidation of
the Ordinance is still appropriate because
the Ordinance does not provide a self-
contained mechanism for compensating
property owners. This argument is mis-
placed. ‘‘[T]he Fifth Amendment [does not]
require that just compensation be paid in
advance of, or contemporaneously with, the
taking; all that is required is that a reason-
able, certain and adequate provision for
obtaining compensation exist at the time of
the taking.’’ Williamson Cty., 473 U.S. at
194, 105 S.Ct. 3108 (internal quotation
marks omitted). That provision here is in-
verse-condemnation proceedings under
Pennsylvania’s Eminent Domain Code.

Accordingly, we conclude that Knick’s
claims arise under the Just Compensation
Clause subject to exhaustion under Wil-
liamson County and must therefore be
exhausted using inverse-condemnation
proceedings.

B

[38] Second, Knick argues that she ex-
hausted state-law remedies because she
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sued unsuccessfully in state court. We dis-
agree.

The Eminent Domain Code provides the
‘‘complete and exclusive procedure and law
to govern all condemnations of property
for public purposes and the assessment of
damages.’’ 26 Pa. Cons. Stat. Ann.
§ 102(a). Knick did not pursue the ‘‘com-
plete and exclusive procedure’’ to obtain
compensation, id., and therefore failed to
ripen her claims, see Cowell, 263 F.3d at
291.

Knick’s state-court action only sought
declaratory and injunctive relief, not com-
pensation. As such, Knick could not have
‘‘been denied compensation’’ as part of that
action. Williamson Cty., 473 U.S. at 195,
105 S.Ct. 3108; see Bd. of Supervisors of
Shenango Twp. v. McClimans, 142 Pa.
Cmwlth. 470, 597 A.2d 738, 742 n.5 (1991)
(‘‘[A]ny claim for monetary damages is not
properly before this Court and must be
pursued under the provisions of the Emi-
nent Domain Code.’’). Furthermore, the
claims for injunctive relief presented to the
state court (such as Knick’s due-process
challenge) are no longer before us. Even if
they were, they would not be subject to
Williamson County exhaustion. Cty. Con-
crete, 442 F.3d at 168-69.12

Accordingly, we conclude that Knick’s
earlier state lawsuit did not constitute ex-
haustion of state-law compensation reme-
dies for purposes of Williamson County’s
second prong.

C

Finally, Knick argues that Williamson
County is a prudential doctrine, and we
may therefore overlook it in appropriate
cases. We decline to do so here.

Knick’s initial premise is correct: Wil-
liamson County’s requirements are pru-
dential. See Horne v. Dep’t of Agric., –––
U.S. ––––, 133 S.Ct. 2053, 2062, 186
L.Ed.2d 69 (2013). But ‘‘merely because
exhaustion requirements are prudential
does not mean that they are without teeth.
Even prudential exhaustion requirements
will be excused in only a narrow set of
circumstances.’’ Wilson v. MVM, Inc., 475
F.3d 166, 175 (3d Cir. 2007).

Several of our sister circuits have de-
clined to enforce Williamson County’s
requirements based on the equities pre-
sented in individual cases. Knick relies
primarily on Sansotta v. Town of Nags
Head, 724 F.3d 533, 545 (4th Cir. 2013),
and its companion case Town of Nags
Head v. Toloczko, 728 F.3d 391 (4th Cir.
2013). In Sansotta, the Fourth Circuit
overlooked Williamson County because
the defendant removed the action to fed-
eral court, thwarting the plaintiff’s effort
to exhaust. The defendant’s ‘‘manipu-
lation’’ provided strong equitable reasons
to overlook exhaustion. Sansotta, 724
F.3d at 545; see also Sherman v. Town
of Chester, 752 F.3d 554, 564 (2d Cir.
2014). In Toloczko, the property owner
was a defendant in an action brought by
the state to compel the demolition of
their property. The property owners re-
moved the action to federal court, and
only then asserted counterclaims under
the Takings Clause. The Fourth Circuit
noted that, if the owner was required to
go back to state court, they would have
been subjected to ‘‘piecemeal litigation’’
in two forums at once. 728 F.3d at 399
(quoting San Remo Hotel, 545 U.S. at
346, 125 S.Ct. 2491); see also Horne, 133
S.Ct. at 2063-64 (holding that petitioners

12. Knick also argues that her state-court ac-
tion was proper under Weinberg v. Comcast
Cablevision of Phila., L.P., 759 A.2d 395 (Pa.
Super. Ct. 2000). But in that case, the plaintiff
claimed that a legislative act stripped access

to the ‘‘elaborate procedures’’ in the Eminent
Domain Code for assessment of damages. Id.
at 400. Knick has not alleged that inverse-
condemnation remedies are unavailable here.
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could raise a takings defense in an en-
forcement action).

For another example, the Ninth Circuit
declined to enforce Williamson County in
Guggenheim v. City of Goleta, 638 F.3d
1111 (9th Cir. 2010) (en banc). First, the
Court rejected the claim on the merits, ‘‘so
it would be a waste of the parties’ and the
courts’ resources to bounce the case
through more rounds of litigation.’’ Id. at
1118. Second, the Court noted that ‘‘the
law changed after their trip to state court,’’
and ‘‘it is hard to see any value in forcing a
second trip on them.’’ Id.

Knick does not argue that inverse-con-
demnation proceedings would be unavail-
able or futile. Instead, she argues that
allowing her claims to proceed would be
more efficient and would avoid piecemeal
litigation. But because Knick’s Just Com-
pensation Clause claims are all that remain
in the case, there is no risk of piecemeal
litigation comparable to Toloczko. Nor has
Knick identified any exceptional circum-
stance—such as the Township thwarting
her access to inverse-condemnation pro-
ceedings as in Sansotta, or a change in
applicable law after state-court proceed-
ings concluded as in Guggenheim. Even if
it were more efficient to allow Knick’s
claims to proceed, that would be true in
any case where a litigant asks a court to
waive her failure to meet a prudential re-
quirement.

Finally, the Ninth Circuit declined to
enforce Williamson County because it was
more efficient to simply reject the proper-
ty owner’s claims on the merits. Guggen-
heim, 638 F.3d at 1118; see also MHC Fin.
Ltd. P’ship v. City of San Rafael, 714 F.3d
1118, 1130 (9th Cir. 2013). While we do not
rule on the merits here, we note that
Knick’s claims do not suffer from any obvi-
ous infirmities that would tempt us to fol-
low the Ninth Circuit’s example. Knick
relies on a straightforward application of
the Supreme Court’s decision in Nollan v.

California Coastal Commission, which
found it ‘‘obvious’’ that an easement for
public access across private property con-
stituted a permanent physical taking. 483
U.S. 825, 831, 107 S.Ct. 3141, 97 L.Ed.2d
677 (1987); see also Kaiser Aetna v. United
States, 444 U.S. 164, 180, 100 S.Ct. 383, 62
L.Ed.2d 332 (1979). The fact that the Ordi-
nance only mandates public access during
daylight hours does not change the fact
that land must be accessible every day,
indefinitely. See Ark. Game & Fish
Comm’n v. United States, 568 U.S. 23, 133
S.Ct. 511, 519, 184 L.Ed.2d 417 (2012)
(noting that, in United States v. Cress, 243
U.S. 316, 37 S.Ct. 380, 61 L.Ed. 746 (1917),
‘‘ ‘inevitably recurring’ ’’ flooding created a
permanent condition on the land, which
‘‘gave rise to a takings claim no less valid
than the claim of an owner whose land was
continuously kept under water’’); Hendler
v. United States, 952 F.2d 1364, 1377 (Fed.
Cir. 1991) (‘‘[T]he concept of permanent
physical occupation does not require that
in every instance the occupation be exclu-
sive, or continuous and uninterrupted.’’).

In sum, even prudential requirements
should not be lightly cast aside. We think
there is ‘‘value in forcing a second trip’’ to
state court here. Guggenheim, 638 F.3d at
1118. The Commonwealth’s inverse-con-
demnation mechanism is better equipped
to value Knick’s land than the federal
courts, and litigants must be incentivized
to pursue relief through proper channels.
Accordingly, we will affirm the District
Court’s order dismissing the takings
claims without prejudice pending exhaus-
tion of state-law compensation remedies.

V

For the foregoing reasons, we will af-
firm the judgment of the District Court.

,
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is evident why defense counsel refrained
from making this one.

The district court’s judgment is AF-
FIRMED.

,
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Background:  Disabled residents of family
care residence filed action alleging that
city discriminated against them on the ba-
sis of their disabilities, in violation of the
Fair Housing Act (FHA), the Americans
with Disabilities Act (ADA), and the Reha-
bilitation Act, when city denied their appli-
cation for conditional use permit to allow
them to occupy the residence, notwith-
standing that home was located within 600
feet of another such facility occupied by
disabled residents in violation of zoning
ordinance. The United States District
Court for the Central District of Illinois,
Richard Mills, J., 2017 WL 3288110, grant-
ed preliminary injunction enjoining city
from evicting residents. City appealed.

Holding:  The Court of Appeals, Flaum,
Circuit Judge, held that residents demon-
strated likelihood of success on the merits,

supporting issuance of preliminary injunc-
tion barring city from evicting them.

Affirmed.

1. Injunction O1072
An equitable, interlocutory form of re-

lief, a preliminary injunction is an exercise
of a very far-reaching power, never to be
indulged in except in a case clearly de-
manding it.

2. Injunction O1075
A preliminary injunction is never

awarded as a matter of right.

3. Injunction O1092
A party seeking a preliminary injunc-

tion must satisfy the following three re-
quirements: (1) absent a preliminary in-
junction, it will suffer irreparable harm in
the interim period prior to final resolution
of its claims; (2) traditional legal remedies
would be inadequate; and (3) its claim has
some likelihood of succeeding on the mer-
its.

4. Injunction O1093
If the moving party satisfies each of

the threshold requirements for issuance of
a preliminary injunction, the court pro-
ceeds to the balancing phase, in which the
court weighs the irreparable harm that the
moving party would endure without the
protection of the preliminary injunction
against any irreparable harm the nonmov-
ing party would suffer if the court were to
grant the requested relief; in so doing, the
court employs a sliding scale approach: the
more likely the plaintiff is to win, the less
heavily need the balance of harms weigh in
his favor; the less likely he is to win, the
more need it weigh in his favor.

5. Injunction O1096
A party moving for preliminary in-

junctive relief need not demonstrate a like-
lihood of absolute success on the merits;
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instead, he must only show that his
chances to succeed on his claims are better
than negligible.

6. Injunction O1096
Although the likelihood of success on

the merits required for a preliminary in-
junction is a low threshold, does not mean
that a party moving for interim injunctive
relief with a relatively weak case will al-
ways obtain the injunction.

7. Injunction O1096
If it is plain that the party seeking the

preliminary injunction has no case on the
merits, the injunction should be refused
regardless of the balance of harms.

8. Federal Courts O3616(2)
In reviewing the grant or denial of a

preliminary injunction, an appellate court
examines legal conclusions de novo, find-
ings of fact for clear error, and the balanc-
ing of harms for abuse of discretion.

9. Federal Courts O3565, 3616(2)
A district court abuses its discretion

when, in conducting its preliminary injunc-
tion analysis, it commits a clear error of
fact or an error of law; absent such errors,
an appellate court accords a district court’s
decisions during the balancing phase of the
preliminary injunction analysis great def-
erence.

10. Civil Rights O1073, 1081, 1083
The anti-discrimination provisions of

the Fair Housing Act (FHA), the ADA,
and the Rehabilitation Act all apply to
municipal zoning decisions.  Rehabilitation
Act of 1973 § 504, 29 U.S.C.A. § 794(a); 42
U.S.C.A. § 3604(f)(1); Americans with Dis-
abilities Act of 1990 § 2 et seq, 42 U.S.C.A.
§ 12101 et seq.

11. Civil Rights O1018, 1020, 1083
A plaintiff may prove a violation of the

Fair Housing Act (FHA), ADA, or Reha-
bilitation Act by showing: (1) disparate

treatment; (2) disparate impact; or (3) a
refusal to make a reasonable accommoda-
tion; for each respective theory, the same
analysis generally applies under all three
statutes.  Rehabilitation Act of 1973 § 504,
29 U.S.C.A. § 794(a); 42 U.S.C.A.
§ 3604(f)(1); Americans with Disabilities
Act of 1990 § 2 et seq., 42 U.S.C.A.
§ 12101 et seq.

12. Federal Courts O3549
The Court of Appeals may affirm the

district court’s grant of a motion for pre-
liminary injunction on any basis that ap-
pears in the record.

13. Injunction O1096
The granting of a preliminary injunc-

tion is not a decision on the merits of the
plaintiff’s suit; rather, it is merely a deci-
sion that the suit has enough merit, which
need not be great merit, to justify an order
that will freeze the situation, in the plain-
tiff’s favor, for such time as it may take to
determine whether the suit is, or is not,
meritorious.

14. Injunction O1598
The propriety of preliminary injunc-

tive relief and resolution of the merits are
significantly different issues, and therefore
findings made at the preliminary injunc-
tion stage do not bind the district court as
the case progresses.

15. Civil Rights O1083
The Fair Housing Act (FHA) requires

accommodation of disabilities if such ac-
commodation (1) is reasonable, and (2) nec-
essary, (3) to afford a handicapped person
the equal opportunity to use and enjoy a
dwelling.  42 U.S.C.A. § 3604(f)(3)(B).

16. Civil Rights O1083
Whether a requested housing accom-

modation for a disabled person is reason-
able under the Fair Housing Act (FHA) or
not is a highly fact-specific inquiry and



961VALENCIA v. CITY OF SPRINGFIELD, ILLINOIS
Cite as 883 F.3d 959 (7th Cir. 2018)

requires balancing the needs of the par-
ties.  42 U.S.C.A. § 3604(f)(3)(B).

17. Civil Rights O1083

An accommodation for a disabled per-
son is reasonable under the Fair Housing
Act (FHA) if it is both efficacious and
proportional to the costs to implement it;
on the other hand, an accommodation is
unreasonable if it imposes undue financial
or administrative burdens or requires a
fundamental alteration in the nature of the
program.  42 U.S.C.A. § 3604(f)(3)(B).

18. Civil Rights O1083

Some costs related to reasonableness
of a housing accommodation for a disabled
person under the Fair Housing Act (FHA)
may be objective and easily ascertainable;
other costs may be more subjective and
require that the court demonstrate a good
deal of wisdom in appreciating the intangi-
ble but very real human costs associated
with the disability in question.  42
U.S.C.A. § 3604(f)(3)(B).

19. Civil Rights O1083

A zoning waiver is an unreasonable
accommodation for a disabled person un-
der the Fair Housing Act (FHA) if it is so
at odds with the purposes behind the rule
that it would be a fundamental and unrea-
sonable change.  42 U.S.C.A.
§ 3604(f)(3)(B).

20. Civil Rights O1083

Whether the requested housing ac-
commodation is necessary under the Fair
Housing Act (FHA) requires a showing
that the desired accommodation will affir-
matively enhance a disabled plaintiff’s
quality of life by ameliorating the effects of
the disability; in other words, the plaintiffs
must show that without the required ac-
commodation they will be denied the equal
opportunity to live in a residential neigh-
borhood.  42 U.S.C.A. § 3604(f)(3)(B).

21. Civil Rights O1083

The equal opportunity element of the
Fair Housing Act (FHA) limits the duty to
accommodate a disabled person so that not
every rule that creates a general inconven-
ience or expense to the disabled needs to
be modified; instead, the FHA requires
only accommodations necessary to amelio-
rate the effect of the plaintiff’s disability so
that she may compete equally with the
non-disabled in the housing market.  42
U.S.C.A. § 3604(f)(3)(B).

22. Civil Rights O1083

When a zoning authority refuses to
reasonably accommodate small group liv-
ing facilities for disabled persons, it denies
disabled persons an equal opportunity to
live in the community of their choice in
violation of the Fair Housing Act (FHA).
42 U.S.C.A. § 3604(f)(3)(B).

23. Civil Rights O1457(4)

Disabled residents of group home in
residential neighborhood demonstrated
likelihood of success on the merits of their
claims against city that issuance of condi-
tional use permit to allow them to occupy
the home was reasonable accommodation
under the Fair Housing Act (FHA), not-
withstanding that home was located within
600 feet of another such facility occupied
by disabled residents in violation of zoning
ordinance, supporting issuance of prelimi-
nary injunction barring city from evicting
disabled residents; conditional use permit
would give disabled residents same hous-
ing opportunity as non-disabled individu-
als, housing for disabled persons was in
short supply in the city, conditional use
permit would advance the integration of
disabled persons into the city, and such
benefits likely outweighed potential costs
and burdens to city of implementation.  42
U.S.C.A. § 3604(f)(3)(B).
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Appeal from the United States District
Court for the Central District of Illinois.
No. 3:16-cv-03331—Richard Mills, Judge.
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NEDY III LC, St. Louis, MO, for Plain-
tiffs–Appellees.

Steven C. Rahn, Attorney, OFFICE OF
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torneys, DEPARTMENT OF JUSTICE,
Civil Rights Division, Appellate Section,
Washington, DC, for Amicus Curiae
UNITED STATES OF AMERICA.

Barry Charlton Taylor, Attorney,
EQUIP FOR EQUALITY, INCORPO-
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RATED, AMERICAN CIVIL LIBER-
TIES UNION OF ILLINOIS, ACCESS
LIVING.

Before Flaum, Easterbrook, and
Manion, Circuit Judges.

Flaum, Circuit Judge.

Plaintiffs allege the City of Springfield
(‘‘Springfield’’ or ‘‘the City’’) unlawfully
discriminated against three disabled indi-
viduals when it ruled they could no longer
occupy a single-family residence located
within 600 feet of an existing disabled
group home. Finding that plaintiffs pos-
sessed a reasonable likelihood of success
on the merits, the district court granted
them a preliminary injunction and enjoined
the City from initiating eviction proceed-
ings while this case is pending. The City
appeals. For the reasons stated below, we
affirm.

I. Background

A. Factual Background

Like most municipalities, Springfield’s
zoning code (‘‘the Code’’) divides the city

into multiple zoning districts, including
residential districts. Springfield, Ill., Code
of Ordinances § 155.004. The primary per-
mitted use within residential districts is
‘‘single-family detached residences.’’ Id.
§ 155.016. The Code defines ‘‘family’’ as:

One or more persons each related to one
another by blood, marriage, or adoption,
or is a group of not more than five
persons not all so related occupying a
single dwelling unit which is not a
boardinghouse or lodging house as de-
fined in this section.

Id. § 155.001.

In addition to single-family detached
residences, the Code also allows certain
residential districts to be used for ‘‘family
care residence[s].’’ Id. § 155.016. The Code
defines a ‘‘family care residence’’ as:

A single dwelling unit occupied on a
relatively permanent basis in a family-
like environment by a group of no more
than six unrelated persons with disabili-
ties, plus paid professional support staff
provided by a sponsoring agency either
living with the residents on a 24–hour
basis or present whenever residents
with disabilities are present at the dwell-
ing, and complies with the zoning regu-
lations for the district in which the site
is located.

Id. § 155.001. The Code imposes additional
restrictions on family care residences. In
relevant part, such residences must be ‘‘lo-
cated upon a zoning lot which is more than
600 feet from the property line of any
other such facility.’’ Id. § 155.053. Accord-
ing to the Code, this is to ensure that
family care residences, ‘‘which operate
most effectively in residential environ-
ments, do not adversely affect those envi-
ronments through over concentration.’’ Id.

Plaintiff Individual Advocacy Group, Inc.
(‘‘IAG’’) is a non-profit organization that
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provides residential services to adults with
disabilities, including assistance in dress-
ing, food preparation, shopping, home
maintenance, and cleaning. Such services
allow disabled individuals to live in family-
like settings in typical residential commu-
nities, a configuration commonly referred
to as Community Integrated Living Ar-
rangements (‘‘CILAs’’). Notably, unlike
other residential service agencies, IAG
does not own or operate group homes.
Rather, IAG clients (or their legal guard-
ians) rent individual dwellings on their own
behalf, and then IAG provides in-home
support.1

In 2012, IAG contacted several property
owners in Springfield about providing
housing for CILAs. In August 2013, Chris-
tine and Robyn Hovey agreed to rent a
home located at 2328 Noble Avenue (‘‘the
Noble home’’) to three IAG clients. The
Noble home is located in a residential dis-
trict that allows both single-family de-
tached residences and family care resi-
dences. It is a one-story ranch house that
resembles other dwelling units in the
neighborhood. The district court found
there is nothing about the exterior of the
Noble home that indicates it is inhabited
by disabled individuals. Although IAG em-
ployees are present any time the home is
occupied, they do not drive marked vehi-
cles, and there are generally no more than
two staff cars present at any time.

In March 2014, after the Hoveys com-
pleted significant renovations,2 IAG clients
J.M., J.D., and former plaintiff A.D.3

moved into the Noble home. Each pos-

sessed a substantial physical or mental
impairment, and two were non-ambulatory.
At the time, A.D. was a sixty-two year-old
male who was confined to a wheelchair and
almost completely nonverbal.

Unbeknownst to the Hoveys, IAG, or its
clients, Sparc—another non-profit organi-
zation supporting those with developmen-
tal disabilities—had been operating a fami-
ly care residence (‘‘the Sparc home’’)
across the street from the Noble home for
approximately twelve years. Like the No-
ble home, the Sparc home is indistinguish-
able from other homes in the area. Howev-
er, according to the City, the property
lines of the Noble home and the Sparc
home are separated by only 157 feet.

In August 2016, the City notified the
Hoveys that a complaint had been filed
because the Noble home was located with-
in 600 feet of the Sparc home, in violation
of § 155.053 of the Code. The City thus
informed the Hoveys that the Noble home
residents would be evicted unless the Ho-
veys applied for a Conditional Permitted
Use (‘‘CPU’’). Under the Code, ‘‘[a]ny fam-
ily care residence TTT not in compliance
with [§ 155.053] TTT may seek a condition-
al permitted use under TTT the zoning
ordinance.’’ Id. To qualify for a CPU, a
family care residence must establish that:
(1) ‘‘the proposed location and use will not
have any adverse impact upon residents of
nearby facilities when located within 600
feet of another such facility’’; and (2) ‘‘[t]he
proposed location will not have any detri-
mental affect [sic] upon existing privacy,

1. Although IAG clients (or their legal guard-
ians) are technically the lessees of a particular
residence, IAG enters into written agreements
with landlords to pay any security deposit
and, if necessary, supply a new disabled ten-
ant in the event a lessee departs the home.

2. These renovations included, inter alia, wid-
ening doorways, enlarging two bathrooms,

and lowering kitchen counters to make the
home wheelchair accessible.

3. A.D. died on September 12, 2017. Plaintiff
Mary B. Valencia, who is A.D.’s sister and
legal guardian, originally filed this suit on
A.D.’s behalf. On October 31, 2017, the dis-
trict court terminated A.D. as a party and
substituted Valencia.
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light or environment of surrounding resi-
dences.’’ Id. § 155.211.1.

On October 7, 2016, the Hoveys and
IAG submitted a joint CPU application.
On November 10, 2016, the Springfield–
Sangamon County Regional Planning
Commission (‘‘the County Commission’’)
recommended the CPU be denied because
‘‘[t]he evidence provided in the petition
[did] not provide sufficient detail to allow
staff to make a reasonable determination
whether the design and method of opera-
tion of the proposed use [would] minimize
the adverse effects on the character of the
surrounding area.’’

On November 16, 2016, the Springfield
Zoning and Planning Commission (‘‘the
Springfield Commission’’) held a public
hearing. At the hearing, Dr. Charlene Ben-
nett, IAG’s executive director, testified
that when the Noble home opened, IAG
was not aware of the Sparc home across
the street. She further testified that, ex-
cept for one instance in early 2014 when a
Sparc resident entered the Noble home
without supervision, the residents of the
Noble home have had no contact with the
residents of the Sparc home.

Plaintiffs also presented testimony from
Daniel Lauber, a land use planning and
zoning expert. Lauber testified that be-
cause the Noble home was leased by IAG’s
clients, not IAG itself, the City should
treat its residents as a ‘‘family’’ under
§ 155.001 and classify the home as a sin-
gle-family detached residence rather than
a family care residence. Lauber further
testified that, even if the home was
deemed a family care residence, a CPU
was warranted because the home was con-
sistent with the City’s comprehensive
plans and did not adversely affect the sur-
rounding community.

In response, certain residents of the
2300 block of Noble Avenue asked that the

CPU be denied because caregivers
‘‘rac[ed] up and down their block to get to
work on time,’’ ‘‘listen[ed] to TTT loud mu-
sic in their vehicles,’’ ‘‘park[ed] on the
wrong side of the street,’’ and blocked
driveways and sidewalks.

At the conclusion of the hearing, the
Springfield Commission voted 4–3 to rec-
ommend denial of the CPU. The Spring-
field City Council considered the recom-
mendations of the County Commission and
the Springfield Commission on December
20, 2016. Once again, IAG requested the
City either deem the Noble home a single-
family detached residence or grant a CPU.
Following a public comment period, the
City Council voted 8–2 to affirm the
Springfield Commission’s recommendation
and deny the CPU.

B. Procedural Background

On December 22, 2016, plaintiffs filed a
complaint in the United States District
Court for the Central District of Illinois.
Plaintiffs alleged the City discriminated
against the Noble home residents on the
basis of their disabilities, in violation of the
Fair Housing Act (‘‘FHA’’), 42 U.S.C.
§§ 3601–31, Americans with Disabilities
Act (‘‘ADA’’), 42 U.S.C. §§ 12101–213, and
§ 504 of the Rehabilitation Act of 1973, 29
U.S.C. § 794(a). In addition to monetary
damages, plaintiffs sought an order direct-
ing the City to grant their requested CPU
and permanently refrain from treating the
Noble home as a non-conforming use un-
der the Code.

Plaintiffs’ raised multiple theories of lia-
bility. First, they claimed the Code facially
discriminates against disabled individuals
because it imposes a 600–foot spacing re-
quirement on unrelated disabled persons
living in family care residences, but not on
unrelated non-disabled persons living in
single-family dwellings.4 Second, they ar-

4. Plaintiffs’ theory relied upon the interaction of the terms ‘‘family’’ and ‘‘family care resi-
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gued that even if the 600–foot spacing
requirement is facially neutral, it has a
disparate impact on persons with disabili-
ties. Third, they claimed that by refusing
to grant the Noble home a CPU, the City
failed to make a reasonable accommoda-
tion.

On January 11, 2017, plaintiffs moved
for a preliminary injunction to enjoin the
City from instituting eviction proceedings
against the Noble home residents during
the pendency of the case. They limited the
bases of their motion to their theories of
disparate treatment and reasonable accom-
modation.5

In response, the City challenged plain-
tiffs’ motion on only one issue: whether
plaintiffs demonstrated a reasonable likeli-
hood of success on the merits. On August
3, 2017, the district court granted plain-
tiffs’ motion, finding that plaintiffs pos-
sessed a reasonable likelihood of success
under both theories of liability.6 This ap-
peal followed.7

II. Discussion
A. The Preliminary Injunction Stan-

dard

[1, 2] ‘‘An equitable, interlocutory form
of relief, ‘a preliminary injunction is an

exercise of a very far-reaching power, nev-
er to be indulged in except in a case
clearly demanding it.’ ’’ Girl Scouts of
Manitou Council, Inc. v. Girl Scouts of
United States of Am., Inc., 549 F.3d 1079,
1085 (7th Cir. 2008) (quoting Roland
Mach. Co. v. Dresser Indus., Inc., 749 F.2d
380, 389 (7th Cir. 1984) ); see also Whit-
aker v. Kenosha Unified Sch. Dist. No. 1
Bd. of Educ., 858 F.3d 1034, 1044 (7th Cir.
2017) (‘‘A preliminary injunction is an ex-
traordinary remedy.’’). ‘‘It is never award-
ed as a matter of right.’’ Whitaker, 858
F.3d at 1044. ‘‘To determine whether a
situation warrants such a remedy, a dis-
trict court engages in an analysis that
proceeds in two distinct phases: a thresh-
old phase and a balancing phase.’’ Girl
Scouts, 549 F.3d at 1085–86.

[3] ‘‘To survive the threshold phase, a
party seeking a preliminary injunction
must satisfy three requirements.’’ Id. at
1086. It must show that: (1) ‘‘absent a
preliminary injunction, it will suffer irrepa-
rable harm in the interim period prior to
final resolution of its claims’’; (2) ‘‘tradi-
tional legal remedies would be inade-
quate’’; and (3) ‘‘its claim has some likeli-
hood of succeeding on the merits.’’ Id.

dence’’ in the Code. Interpreting these two
ordinance provisions, plaintiffs contended
that five or fewer unrelated, non-disabled in-
dividuals can constitute a ‘‘family’’ and thus
live in a single-family detached residence
(without a 600–foot spacing requirement), but
five unrelated, disabled persons must live in a
family care residence.

5. Plaintiffs did this because, in their view, the
City’s zoning code is not facially neutral. See
Larkin v. Mich. Dep’t of Soc. Servs., 89 F.3d
285, 290 (6th Cir. 1996) (noting that cases
involving facially discriminatory statutes pres-
ent cases of disparate treatment, not disparate
impact).

6. The court further found that the Noble
home residents would incur irreparable harm

because ‘‘it would be very difficult’’ for them
‘‘to find a suitable residence’’ before eviction
proceedings were complete. Additionally,
‘‘any post-trial relief would come too late to
avoid the injuries that would result if prelimi-
nary injunctive relief [was] not granted.’’ Fi-
nally, the court concluded that a preliminary
injunction ‘‘would serve the public interest.’’

7. The City claims it does not appeal ‘‘because
it desires to immediately remove the Plaintiffs
from the Noble home.’’ Rather, it believes the
district court’s interpretation of the Code ‘‘ef-
fectively renders moot any factual determina-
tion that might be made’’ after a trial on the
merits. According to the City, if the district
court’s interpretation stands, ‘‘it is unlikely
that any set of facts would save the ordinance
from violating the FHA.’’
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[4] If the moving party satisfies each
of these requirements, the court ‘‘proceeds
to the balancing phase of the analysis.’’ Id.
In the balancing phase, ‘‘the court weighs
the irreparable harm that the moving par-
ty would endure without the protection of
the preliminary injunction against any ir-
reparable harm the nonmoving party
would suffer if the court were to grant the
requested relief.’’ Id. ‘‘In so doing, the
court employs a sliding scale approach:
‘[t]he more likely the plaintiff is to win, the
less heavily need the balance of harms
weigh in his favor; the less likely he is to
win, the more need it weigh in his favor.’ ’’
Id. (alteration in original) (quoting Roland
Mach., 749 F.2d at 387). ‘‘Where appropri-
ate, this balancing process should also en-
compass any effects that granting or deny-
ing the preliminary injunction would have
on nonparties (something courts have
termed the ‘public interest’).’’ Id. (quoting
Ty, Inc. v. Jones Grp., Inc., 237 F.3d 891,
895 (7th Cir. 2001) ).

[5–7] As stated above, the City con-
tests only a single aspect of the prelimi-
nary injunction inquiry: whether plaintiffs
are likely to succeed on the merits. ‘‘A
party moving for preliminary injunctive
relief need not demonstrate a likelihood of
absolute success on the merits. Instead, he
must only show that his chances to suc-
ceed on his claims are ‘better than negligi-
ble.’ ’’ Whitaker, 858 F.3d at 1046 (quoting
Cooper v. Salazar, 196 F.3d 809, 813 (7th
Cir. 1999) ). Although ‘‘[t]his is a low
threshold,’’ id., it ‘‘does not mean TTT that
applicants for interim injunctive relief with
relatively weak cases will always obtain in-
junctions.’’ Sofinet v. INS, 188 F.3d 703,
707 (7th Cir. 1999). ‘‘If it is plain that the
party seeking the preliminary injunction
has no case on the merits, the injunction
should be refused regardless of the bal-
ance of harms.’’ Green River Bottling Co.

v. Green River Corp., 997 F.2d 359, 361
(7th Cir. 1993).

[8, 9] In reviewing the grant or denial
of a preliminary injunction, this court ‘‘ex-
amines legal conclusions de novo, findings
of fact for clear error, and the balancing of
harms for abuse of discretion.’’ Coronado
v. Valleyview Pub. Sch. Dist. 365–U, 537
F.3d 791, 795 (7th Cir. 2008); see also
Whitaker, 858 F.3d at 1044. In other
words, ‘‘[a] district court abuses its discre-
tion when, in conducting its preliminary
injunction analysis, it commits a clear er-
ror of fact or an error of law.’’ Girl Scouts,
549 F.3d at 1086. ‘‘Absent such errors, we
accord a district court’s decisions during
the balancing phase of the analysis great
deference.’’ Id.; see also Turnell v. Centi-
Mark Corp., 796 F.3d 656, 662 (7th Cir.
2015) (‘‘[W]e give substantial deference to
the court’s weighing of evidence and bal-
ancing of the various equitable factors.’’).

B. The Statutes at Issue

The FHA, passed in 1968, ‘‘was enacted
‘to provide, within constitutional limita-
tions, for fair housing throughout the Unit-
ed States.’ ’’ Oconomowoc Residential Pro-
grams v. City of Milwaukee, 300 F.3d 775,
782 (7th Cir. 2002) (quoting 42 U.S.C.
§ 3601). Although the original Act only
prohibited discrimination on the basis of
race, color, religion, or national origin, the
Fair Housing Amendment Act of 1988
(‘‘FHAA’’) extended FHA protections to
persons with disabilities. See Pub. L. No.
100-430, 102 Stat. 1619. The FHA makes it
unlawful ‘‘[t]o discriminate in the sale or
rental, or to otherwise make unavailable or
deny, a dwelling to any buyer or renter
because of a handicap.’’ 42 U.S.C.
§ 3604(f)(1).

Similarly, Title II of the ADA provides
that ‘‘no qualified individual with a disabili-
ty shall, by reason of such disability, be
excluded from participation in or be denied
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the benefits of the services, programs, or
activities of a public entity, or be subjected
to discrimination by any such entity.’’ Id.
§ 12132.

Finally, under the Rehabilitation Act,
‘‘[n]o otherwise qualified individual with a
disability TTT shall, solely by reason of her
or his disability, be excluded from the par-
ticipation in, be denied the benefits of, or
be subjected to discrimination under any
program or activity receiving Federal fi-
nancial assistance.’’ 29 U.S.C. § 794(a).

[10, 11] Importantly, all three statutes
apply to municipal zoning decisions. See
Wis. Cmty. Servs., Inc. v. City of Milwau-
kee, 465 F.3d 737, 752 n.12 (7th Cir. 2006)
(en banc); Oconomowoc, 300 F.3d at 782. A
plaintiff may prove a violation of the FHA,
ADA, or Rehabilitation Act by showing: (1)
disparate treatment; (2) disparate impact;
or (3) a refusal to make a reasonable ac-
commodation. Reg’l Econ. Cmty. Action
Program, Inc. v. City of Middletown, 294
F.3d 35, 48 (2d Cir. 2002). For each re-
spective theory, the same analysis general-
ly applies under all three statutes. See id.
at 48–53.

C. Reasonable Accommodation

[12–14] The district court found that
plaintiffs possessed a reasonable likelihood
of success under theories of both intention-

al discrimination and reasonable accommo-
dation. We need not address both issues
here. ‘‘[W]e may affirm on any basis that
appears in the record,’’ see Kidwell v. Ei-
senhauer, 679 F.3d 957, 965 n.1 (7th Cir.
2012), and plaintiffs’ reasonable accommo-
dation claim offers a sufficient avenue for
affirming the district court’s ruling.8

[15] The FHAA requires public enti-
ties ‘‘to reasonably accommodate a dis-
abled person by making changes in rules,
policies, practices or services as is neces-
sary to provide that person with access to
housing that is equal to that of those who
are not disabled.’’ Good Shepherd Manor
Found., Inc. v. City of Momence, 323 F.3d
557, 561 (7th Cir. 2003); see also 42 U.S.C.
§ 3604(f)(3)(B). ‘‘Although the plain lan-
guage of the FHAA provides little guid-
ance concerning the reach of its accommo-
dation requirement, the contours of the
obligation have been given substantial
elaboration by this court and other courts
of appeals.’’ Wis. Cmty. Servs., 465 F.3d at
749. ‘‘The basic elements of an FHAA
accommodation claim are well-settled.’’ Id.
‘‘The FHAA requires accommodation if
such accommodation (1) is reasonable, and
(2) necessary, (3) to afford a handicapped
person the equal opportunity to use and
enjoy a dwelling.’’ Oconomowoc, 300 F.3d
at 783.9

8. Although the City appealed in hopes of re-
solving the proper interpretation of its Code,
we believe such a ruling would be best made
with the assistance of a full record. The
City’s fear that the district court’s prelimi-
nary interpretation ‘‘renders moot any factu-
al determination that might be made’’ at trial
is overstated. ‘‘[T]he granting of a prelimi-
nary injunction is not a decision on the mer-
its of the plaintiff’s suit.’’ Ayres v. City of
Chicago, 125 F.3d 1010, 1013 (7th Cir.
1997). Rather, ‘‘[i]t is merely a decision that
the suit has enough merit—which need not
be great merit—to justify an order that will
freeze the situation, in the plaintiff’s favor,
for such time as it may take to determine
whether the suit is, or is not, meritorious.’’

Id. ‘‘The propriety of preliminary relief and
resolution of the merits are TTT ‘significantly
different’ issues,’’ Parents Involved in Cmty.
Sch. v. Seattle Sch. Dist. No. 1, 551 U.S. 701,
721 n.10, 127 S.Ct. 2738, 168 L.Ed.2d 508
(2007) (quoting Univ. of Tex. v. Camenisch,
451 U.S. 390, 393, 101 S.Ct. 1830, 68
L.Ed.2d 175 (1981) ), and therefore ‘‘findings
made at the preliminary injunction stage do
not bind the district court as the case prog-
resses.’’ Michigan v. U.S. Army Corps of
Eng’rs, 667 F.3d 765, 782 (7th Cir. 2011).

9. As stated above, the requirements for rea-
sonable accommodation under the FHAA are
the same as those under the ADA and Reha-
bilitation Act. See Oconomowoc, 300 F.3d at
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[16, 17] ‘‘Whether a requested accom-
modation is reasonable or not is a highly
fact-specific inquiry and requires balancing
the needs of the parties.’’ Id. at 784. ‘‘An
accommodation is reasonable if it is both
efficacious and proportional to the costs to
implement it.’’ Id. On the other hand, ‘‘[a]n
accommodation is unreasonable if it impos-
es undue financial or administrative bur-
dens or requires a fundamental alteration
in the nature of the program.’’ Id.

[18, 19] Some costs related to reason-
ableness ‘‘may be objective and easily as-
certainable.’’ Wis. Cmty. Servs., 465 F.3d
at 752. For example, ‘‘some governmental
costs associated with the specific program
at issue may be a matter of simply looking
at a balance sheet.’’ Id. Other costs ‘‘may
be more subjective and require that the
court demonstrate a good deal of wisdom
in appreciating the intangible but very real
human costs associated with the disability
in question.’’ Id. This refers to ‘‘those in-
tangible values of community life that are
very important if that community is to
thrive and is to address the needs of its
citizenry.’’ Id. Of particular relevance here,
‘‘[a] zoning waiver is unreasonable if it is
so ‘at odds with the purposes behind the
rule that it would be a fundamental and
unreasonable change.’ ’’ Oconomowoc, 300
F.3d at 784 (quoting Dadian v. Vill. of
Wilmette, 269 F.3d 831, 838–39 (7th Cir.
2001) ).

[20] ‘‘Whether the requested accom-
modation is necessary requires a ‘showing
that the desired accommodation will affir-
matively enhance a disabled plaintiff’s
quality of life by ameliorating the effects of
the disability.’ ’’ Dadian, 269 F.3d at 838
(quoting Bronk v. Ineichen, 54 F.3d 425,
429 (7th Cir. 1995) ). ‘‘In other words, the
plaintiffs must show that without the re-
quired accommodation they will be denied

the equal opportunity to live in a residen-
tial neighborhood.’’ Oconomowoc, 300 F.3d
at 784. ‘‘This has been described by courts
essentially as a causation inquiry.’’ Wis.
Cmty. Servs., 465 F.3d at 749.

[21] Finally, ‘‘[t]he ‘equal opportunity’
element limits the accommodation duty so
that not every rule that creates a general
inconvenience or expense to the disabled
needs to be modified.’’ Id.

Instead, the statute requires only ac-
commodations necessary to ameliorate
the effect of the plaintiff’s disability so
that she may compete equally with the
non-disabled in the housing market. We
have enforced this limitation by asking
whether the rule in question, if left un-
modified, hurts ‘‘handicapped people by
reason of their handicap, rather than
TTT by virtue of what they have in com-
mon with other people, such as a limited
amount of money to spend on housing.’’

Id. (alterations in original) (quoting Hemi-
sphere Bldg. Co., Inc. v. Vill. of Richton
Park, 171 F.3d 437, 440 (7th Cir. 1999) ).
In the context of a zoning waiver, ‘‘ ‘equal
opportunity’ means the opportunity to
choose to live in a residential neighbor-
hood.’’ Oconomowoc, 300 F.3d at 784.

‘‘The burden is on the plaintiffs to show
that the accommodation it seeks is reason-
able on its face.’’ Id. at 783. ‘‘Once the
plaintiffs have made this prima facie show-
ing, the defendant must come forward to
demonstrate unreasonableness or undue
hardship in the particular circumstances.’’
Id.

This burden-shifting analysis applies to
the ‘‘necessary’’ and ‘‘equal opportunity’’
elements of the requirement as well, as
‘‘a plaintiff is in the best position to show
what is necessary to afford its clients
(i.e., the handicapped population that it
wishes to serve) an equal opportunity to

783; Gile v. United Airlines, Inc., 95 F.3d 492, 497 (7th Cir. 1996).
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use and enjoy housing, [while] a defen-
dant municipality is in the best position
to provide evidence concerning what is
reasonable or unreasonable within the
context of the zoning scheme.’’

Id. at 783 n.5 (alteration in original) (quot-
ing Lapid–Laurel, L.L.C. v. Zoning Bd. of
Adjustment, 284 F.3d 442, 458 (3d Cir.
2002) ).

[22] Here, the CPU sought by plain-
tiffs would afford the Noble Home resi-
dents an equal opportunity to establish a
residential home. See Oconomowoc, 300
F.3d at 784. ‘‘Often, a community-based
residential facility provides the only means
by which disabled persons can live in a
residential neighborhood, either because
they need more supportive services, for
financial reasons, or both.’’ Id. Thus,
‘‘[w]hen a zoning authority refuses to rea-
sonably accommodate these small group
living facilities, it denies disabled persons
an equal opportunity to live in the commu-
nity of their choice.’’ Id.

[23] The City counters that plaintiffs
are not seeking an equal opportunity to
enjoy a dwelling. Interpreting the defini-
tion of ‘‘family’’ found in § 155.001 of the
Code, the City claims ‘‘there is no provi-
sion under [the City’s] zoning code for
three unrelated non-disabled adults to live
in a single family home.’’10 By extension,
according to the City, plaintiffs ‘‘are seek-
ing an opportunity which would not be
afforded to similarly situated non-disabled
persons under any circumstances.’’ We
agree with the district court that this theo-
ry is dubious. The present record does not
provide any evidence that the City ‘‘has
ever taken any measure to enforce [a]

prohibition against three unrelated non-
disabled adults residing in a single family
home.’’ Practically speaking, therefore,
plaintiffs seek the same opportunity as
unrelated non-disabled individuals.

On the questions of reasonableness and
necessity, our decision in Oconomowoc is
instructive. There, Milwaukee denied an
occupancy permit for a disabled adult resi-
dential facility because two other group
homes were operating within 2,500 feet of
the proposed home (one of which was lo-
cated within 358 feet). Id. at 778–79.

The facility appealed to Milwaukee’s
Board of Zoning Appeals, arguing that a
variance was necessary as a reasonable
accommodation under the FHAA. Id. The
facility presented evidence of the scarcity
of disabled housing, as well as detailed
information about the needs of two indi-
vidual plaintiffs suffering from traumatic
brain injuries. Id. At the same time, pro-
spective neighbors of the group home ex-
pressed concerns that the disabled resi-
dents ‘‘might become violent’’ and
‘‘threaten the safety of residents of the
community.’’ Id. at 779–80. Other neigh-
bors ‘‘raised concerns about the amount
of traffic,’’ ‘‘parking restrictions that
could constitute a hazard for the group
homes residents,’’ and the ‘‘lack of side-
walks.’’ Id. at 780.

The Board of Zoning Appeals denied the
request for a variance, stating that the
proposed home would constitute a ‘‘fla-
grant violation of the state’s distance re-
quirement.’’ Id. The Board also cited the
neighbors’ safety concerns, and concluded
that the proposed facility could impose

10. According to the City, the phrase ‘‘a group
of not more than five persons not all so relat-
ed’’ in the Code’s definition of ‘‘family’’ only
means that ‘‘a group of some related and
some unrelated persons not exceeding five’’
may occupy a single dwelling unit. That is,

the definition means ‘‘that not all [persons]
need be related, but some of them are.’’ Thus,
under the City’s interpretation, ‘‘[f]ive unre-
lated persons cannot be considered a family
under the ordinance’’ and therefore ‘‘could
not legally occupy a single family home.’’
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‘‘undue costs, expenses, and other burdens
on the City.’’ Id.

After the facility sued for violations of
the FHAA, the district court granted par-
tial summary judgment in its favor, finding
that Milwaukee failed to provide a reason-
able accommodation. Id. at 781. We af-
firmed. In our opinion, we first stated that
Milwaukee’s zoning code and variance pro-
cedure were ‘‘not in and of [themselves] an
accommodation.’’ Id. at 785. We further
held that the facility ‘‘sufficiently estab-
lished that the [variance] was reasonable
and necessary to provide [the disabled res-
idents] with an equal opportunity to enjoy
housing in a residential community in Mil-
waukee.’’ Id. at 787. Specifically, we
stressed that the individual plaintiffs ‘‘re-
quire[d] a living arrangement where sup-
portive services [were] available twenty-
four hours a day’’ and was ‘‘wheelchair
accessible,’’ and noted that neither plaintiff
could afford to purchase their own home.
Id.

In contrast, we held that Milwaukee
failed to prove ‘‘either that the accommo-
dation was unreasonable or that it created
an undue hardship.’’ Id. We stated that the
prospective neighbors’ public safety con-
cerns could not ‘‘be based on blanket ster-
eotypes about disabled persons rather
than particularized concerns about individ-
ual residents.’’ Id. at 786. Moreover, ‘‘[Mil-
waukee’s] own engineer testified that the
proposed group home would not have a
significant adverse impact on traffic and
therefore [would] not, in this fashion, im-
pose any financial or administrative bur-
dens on the City.’’ Id. Similarly, Milwau-
kee did not demonstrate that the group
home at issue was ‘‘any more likely to
generate calls to the police than other area
residents.’’ Id.

This case is akin to Oconomowoc. As the
district court found, the Noble home is
necessary to fulfill ‘‘IAG’s mission to pro-

vide residential services to disabled adults
in a community-based setting.’’ This neces-
sity is further highlighted by the district
court’s finding that ‘‘group homes are in
short supply.’’ In fact, ‘‘[i]t took several
months for IAG to find a home that would
accommodate the needs of its clients.’’

In addition, at this stage in the proceed-
ings, the record shows that IAG’s CPU
request is reasonable. It would plainly ef-
fectuate plaintiffs’ goal of establishing a
CILA for Noble home residents, and
would further advance the integration of
disabled individuals into the Springfield
community. Moreover, these benefits likely
outweigh the potential costs of implemen-
tation. The financial and administrative
burden on the City is negligible. According
to the evidence before the Court, neither
police nor emergency services have been
called to the Noble home in the three
years since it opened. To the contrary, at
the City Council hearing on plaintiffs’ CPU
request, an alderman acknowledged that
there have been ‘‘no issues’’ with the home.
Further, the district court found that, be-
cause IAG made no requests for City ser-
vices (such as street signs or traffic sig-
nals), ‘‘[i]t would cost the City no money to
allow A.D. and the other residents to re-
main in the Noble home.’’

Nor is there sufficient evidence of intan-
gible costs to the neighborhood. Although
neighbors of the Noble home raise various
traffic concerns, the City’s own Traffic En-
gineer did not object to plaintiffs’ CPU
request. Moreover, while the City also ar-
gues that the requested accommodation
will have a negative effect on the residents
of the Sparc home, we agree with the
district court’s conclusion that ‘‘any poten-
tial ‘adverse impact’ to the residents of the
Sparc house due to the close proximity of
the Noble home is entirely speculative.’’
According to the record, there has been
virtually no interaction between the resi-
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dents of the two homes since the Noble
home was occupied. As a result, ‘‘[t]here is
simply no basis to conclude that the contin-
ued existence of the Noble home will have
any effect on the ability of the Sparc resi-
dents to integrate into the community.’’

Regardless, it is not clear that greater
interface between the residents of the No-
ble and Sparc homes would be problemat-
ic. Sure, a report cited by the City from
the Illinois Planning Council on Develop-
mental Disabilities recognizes ‘‘that it is
important for group homes to locate in a
‘normal’ residential neighborhood’’ in order
to encourage integration between disabled
and non-disabled residents. But there is no
evidence that this would not occur if both
the Noble and Sparc homes remain in
place. Indeed, the report only states that
‘‘clusters of four or five group homes on a
single block could TTT undermine the abili-
ty of neighboring group homes to function
properly’’ (emphasis added). This is a far
cry from the two homes at issue here.

In sum, plaintiffs have shown a ‘‘better
than negligible’’ likelihood of success on
the merits of their reasonable accommoda-
tion theory. See Whitaker, 858 F.3d at
1046. Therefore, the district court’s grant
of a preliminary injunction was proper.

III. Conclusion

For the foregoing reasons, we AFFIRM

the judgment of the district court.
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The Policy sets aside 50% of the affordable housing units to be distributed through the lottery 

for people who live in the “community district”1 in which the housing is located.2  

Plaintiffs, three African-American residents of New York City, seek affordable housing 

and have applied for housing through lotteries, but have not yet been selected to be 

interviewed for affordable housing developments. They claim that the Community Preference 

Policy has a disparate impact on African-American and Latino applicants in “neighborhoods of 

opportunity,” which they assert are predominantly white.3 They also claim that the Community 

Preference Policy perpetuates racial segregation in the City and that its promulgation and 

application constitutes intentional discrimination in violation of the federal Fair Housing Act, 42 

U.S.C. §§ 3604, et seq., and the New York City Human Rights Law, N.Y.C. Admin. Code §§ 8-107, 

et seq. 

The issues presently before the Court relate to the City’s production of electronic 

documents. The genesis of the parties’ dispute was a disagreement over what search terms 

should be used in connection with the City’s review of electronic documents collected from five 

                                                      
1 New York City is broken down in 59 community districts. 

2 In or about 2002, the administration of Mayor Michael Bloomberg increased the percentage of units for which 

preference would be given to residents of the community district in which the development was being built from 

30% to 50%. (Doc. No. 16 (“FAC”) ¶ 83.) Plaintiffs allege that the change was implemented without evaluating 

whether the increase would perpetrate residential segregation. (See FAC ¶¶ 85, 154-56.)   

3 For context, the Court notes that according to 2010 census data, New York City is a “majority minority” city, 

meaning that its population is approximately 34% White, 23% Black, 29% Hispanic, and 13% Asian. See N.Y.C. Dep’t 

of City Planning, NYC2010: Results From The 2010 Census, available at:  

https://www1.nyc.gov/assets/planning/download/pdf/data-maps/nyc-population/census2010/pgrhc.pdf (last 

visited Nov. 27, 2017). The 2010 census data also reflects that White residents represents the majority population 

in 24% of the City’s census tracts. See The Furman Center for Real Estate & Urban Policy, The Changing Racial And 

Ethnic Makeup Of New York City Neighborhoods, available at: 

http://furmancenter.org/files/sotc/The_Changing_Racial_and_Ethnic_Makeup_of_New_York_City_Neighborhood

s_11.pdf (last visited Nov. 27, 2017). 
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custodians from the Department of City Planning (“DCP”) and Steven Banks, the Commissioner 

of the City Human Resources Administration/Department of Social Services (“HRA”) and head 

of the Department of Homeless Services (“DHS”). Since then, Plaintiffs have complained of 

various alleged deficiencies in the City’s electronic document review process, including (i) the 

scope of the City’s review of documents gathered from DCP and Banks, and (ii) the City’s 

alleged over-designation of documents in the prior review populations as non-responsive, 

which Plaintiffs claim has affected the reliability of the City’s predictive coding processes as a 

whole. In order to increase transparency into the City’s document review process, Plaintiffs 

seek, among other things, an order directing the City to provide Plaintiffs with samples of non-

privileged documents collected from the Department of Housing Preservation & Development 

(“HPD”), the Mayor’s Office, DCP, and Banks that the City has designated as “non-responsive” in 

its review.  

Having now reviewed the City’s in camera submissions, as well as sample documents 

provided by Plaintiffs, Plaintiffs’ application is granted in part and denied in part as discussed 

below. 

BACKGROUND 

A. Case Summary  

HPD is the City agency primarily responsible for the creation and preservation of 

affordable housing in the City. It promotes development of new affordable housing, as well as 

the preservation and renovation of existing housing that contains affordable housing units. In 

many cases, the City helps finance the development projects through, among other things, 
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loans, tax credits, and exemptions. HPD also oversees the allocation of certain affordable 

housing units to eligible applicants through a lottery. The Community Preference Policy applies 

to only some of the lotteries and affordable housing units that become available in the City. 

In addition to the housing promoted by HPD, certain housing developments in New York 

City have been incentivized by tax exemptions provided under Section 421-a of New York’s Real 

Property Tax Law. The Community Preference Policy also has been applied to some of these so 

called “421-a developments.” Pursuant to a policy announced by the City in 2016, 50% of the 

community preference units in certain 421-a developments have been set aside for homeless 

residents of the City whose shelter or last-known address is in the community district where the 

421-a development is built.  

DCP is the City’s primary land use agency and it is responsible for the City’s Mandatory 

Inclusionary Housing program, a zoning initiative developed by HPD and DCP that requires 

certain types of residential projects to include affordable housing. DCP also oversees the 

Uniform Land Use Review Procedure (“ULURP”), which applies to many affordable housing 

projects to the extent they require zoning or other land use actions.4 DCP is the lead agency in 

formulating neighborhood plans and coordinating infrastructure investments, as well 

community support services. DCP also coordinates the City’s consolidated plans and 

                                                      
4 Under the ULURP procedure, DCP receives certain applications for housing developments, after which the 

Community Board for the community district in which the development is proposed holds a public hearing and 

makes a recommendation about the development. The Borough President and Borough Board also make a 

recommendation as to the development. DCP then holds a public hearing and either approves, modifies, or 

disapproves the application. If the development project is approved, City Council then may review the application 

and hold a public hearing because it approves certain tax exemptions and approves budget allocations for 

affordable housing. After the City Council’s review, the Mayor may review and veto any action taken by the City 

Council. The City Council can override a veto by a 2/3 vote.   
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certifications regarding its federal obligations to affirmatively further fair housing pursuant to a 

rule promulgated by the U.S. Department of Housing and Urban Development. 

Plaintiffs charge in their Complaint that the City has been and continues to be 

characterized by extensive residential segregation on the basis of race, ethnicity, and national 

origin in all 59 community districts. (FAC ¶¶ 1, 47-48.) They assert that segregation can be traced 

to historical restrictions and intentional discrimination by all categories of actors in the housing 

market, including government entities, developers, landlords, and others. (FAC ¶¶ 2-3.) They 

claim the Community Preference Policy has a disparate impact on African-Americans and Latinos 

insofar as they do not have an equal opportunity to compete for affordable housing in all 

neighborhoods, particularly those that are “higher opportunity.” (See, e.g., FAC ¶ 102.) They also 

contend that the continuing application of the Community Preference Policy amounts to 

intentional discrimination based on race because the City’s “decisions to establish, maintain, and 

expand the policy: (a) were made in the face of a history of discrimination and segregation 

encouraged by and participated in by the City; (b) were made knowing, or being deliberatively 

indifferent to, the policy’s clear disparate impact on opportunity to participate on equal terms 

and its tendency to perpetuate segregation; (c) constituted choices to reject more pro-

integrative alternatives; (d) are reflective of the City’s consciousness of what policies it thought 

that particular racial and ethnic groups “wanted,” as well as other race-awareness; and (e) 

responded to racially- and ethnically-influenced community and political opposition.” (FAC ¶ 8; 

see also FAC ¶¶ 9, 113-37, 171.) Plaintiffs also allege that the City’s failure to comply with its 
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obligations under federal law to affirmatively further fair housing is evidence of its intent to 

discriminate. 

Plaintiffs assert that the Community Preference Policy is popular among many 

community boards, local politicians, and advocacy groups “based on a desire to preserve existing 

racial or ethnic demographics or culture of a neighborhood or community district.” (FAC ¶¶ 158, 

160.) Plaintiffs further assert that “the City [has] allowed itself to be influenced by such race- or 

ethnicity-based positions or by fear that an abandonment of the [Community Preference Policy] 

would generate race- or ethnicity-based opposition from these community boards, local 

politicians, and advocacy groups.” (FAC ¶ 161.) 

The City denies the allegations of discrimination and states that it is deeply committed 

to fair housing and the creation of affordable housing. Former HPD Commissioner Vicki Been has 

explained that the Community Preference Policy “is intended to ensure that local residents, 

many of whom have deep roots in the community and have persevered through years of 

unfavorable living conditions, are able to remain in their neighborhoods as those neighborhoods 

are revitalized” in part through development. (Doc. No. 18 ¶ 8.) She has stated that 

neighborhoods “often resist approving land use actions required to allow greater density or site 

affordable housing because of concern about the other types of burdens that development may 

impose” such as noise and danger from construction, crowding and strain on existing 

infrastructure, and the like. (Doc. No. 18 ¶ 8.) She has further stated that the Community 

Preference Policy “ensures that neighborhoods see that new growth and investment in 

affordable housing provide some benefits to local residents to offset those burdens” and “makes 
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it possible for the City to overcome” neighborhood resistance to development and achieve its 

affordable housing goals. (Doc. No. 18 ¶ 8.) 

B. The Motion To Dismiss 

At the outset of this case, the City moved to dismiss the Complaint for lack of standing 

and failure to state a claim. The Honorable Laura Taylor Swain denied the City’s motion to 

dismiss on October 24, 2016, finding, among other things, that the Plaintiffs had (1) 

“adequately alleged that they are persons who ‘will be injured by a discriminatory housing 

practice that is about to occur,’ 42 U.S.C. § 3602(i), and have standing to challenge the 

[Community Preference Policy],” (2) “satisfied their burden of demonstrating plausibly that the 

Community Preference Policy perpetuates segregation” in support of their disparate impact 

discrimination claim, and (3) pled sufficient facts to plausibly support their disparate treatment 

claim. Winfield v. City of New York, No. 15-cv-5236 (LTS) (DCF), 2016 WL 6208564, at *5-7 

(S.D.N.Y. Oct. 24, 2016).  

In the decision, Judge Swain noted that “[d]iscovery may well prove that removal of the 

Community Preference Policy would have no impact on the racial and ethnic makeup of eligible 

affordable housing applicants (and ultimate recipients of housing) whether local residents 

within a community district are given a preference or not.” Id. at *6. The Court also noted that 

certain facts pled, such as a history of discriminatory zoning and housing policies, concentrating 

public housing in minority neighborhoods, and racial steering in housing projects, supported 

the plausibility of Plaintiffs’ claims. Id. at *7. 
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C. Discovery 

Plaintiffs have sought wide-ranging discovery, which the City has resisted vigorously. 

This Court has issued various rulings consistent with Federal Rule of Civil Procedure 26(b)(1) to 

ensure that discovery is focused on information that is relevant and proportional to the needs 

of this case, considering “the importance of the issues at stake in the action, the amount in 

controversy, the parties’ relative access to relevant information, the parties’ resources, the 

importance of the discovery in resolving the issues, and whether the burden or expense of the 

proposed discovery outweighs its likely benefit.” Fed. R. Civ. P. 26(b)(1). This included directing 

phased discovery and limiting some of Plaintiffs’ discovery demands.  

The first phase of discovery has focused on production of data from the affordable 

housing lotteries needed for disparate impact analysis, depositions of key City witnesses, and 

production of documents concerning the Community Preference Policy and the reasons for its 

promulgation and amendments, as well as documents concerning the City’s defenses, including 

community resistance to affordable housing projects.   

Plaintiffs have sought, among other things, documents related to affordable housing 

policies more generally, City policies related to zoning or homelessness, interactions with the 

U.S. Department of Housing and Urban Development (“HUD”), and strategies for mitigating 

displacement of individuals from gentrifying communities. During a conference on February 16, 

2017, the Court narrowed a number of Plaintiffs’ discovery requests, including by topical scope 

and the number of custodians that the City needed to search in response to 23 of Plaintiffs’ 

document requests.  
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The parties also disagreed as to the custodians from whom documents would be 

collected. Ultimately, after meet and confers and rulings by this Court, the City was ordered to 

collect documents, including electronic documents, from 50 custodians. These included 44 

individuals who worked within HPD and the Mayor’s Office, 5 individuals who worked in DCP, 

and Banks.  

Pursuant to the Court’s directives, the City began its document review process with HPD 

and the Mayor’s Office. As it pertained to ESI, the parties disagreed as to the search terms that 

would be applied to the electronic documents collected from these custodians. Ultimately, the 

City applied a set of search terms that was heavily negotiated by the parties, with some 

guidance from the Court, to the custodians from HPD and the Mayor’s Office. The City then 

began reviewing the electronic documents from these custodians.   

Plaintiffs lodged numerous complaints about the pace of discovery and document 

review, which initially involved only manual linear review of documents. Accordingly, given the 

volume of documents collected, this Court directed the City to complete linear review as to 

certain custodians and begin using Technology Assisted Review (“TAR”) software (also 

commonly referred to as “predictive coding”) to hasten the identification, review, and 

production of documents responsive to Plaintiffs’ document requests.   

TAR allows parties to prioritize and/or categorize documents for purposes of document 

review and has been shown to produce more accurate results than manual review. See Rio 

Tinto PLC v. Vale S.A., No. 14-cv-3042 (RMB) (AJP), 2015 WL 872294, at *3 (S.D.N.Y. Mar. 2, 

2015); Da Silva Moore v. Publicis Groupe, 287 F.R.D. 182 (S.D.N.Y. 2012) (noting that linear 
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manual review was too expensive when there were over three million emails to review and that 

computer-assisted review can save both parties significant time and money in document review 

and is at least as, if not more, accurate as manual review). For TAR to work properly, the 

producing party must prepare a training, or seed set, of responsive and non-responsive 

documents to train the computer system how to distinguish between them. For purposes of 

this review, the City trained its TAR system using documents that it had already reviewed during 

its linear review, as well as by completing several training rounds of additional documents that 

had not yet been reviewed. Once the computer system is trained, it segregates the potential 

review population into responsive and non-responsive documents and prioritizes them in terms 

of relevancy (based on similarity to documents in the seed set) so that trained document 

reviewers can focus on documents that are likely to be most relevant first among the 

documents classified as responsive. Best practices also dictate that the producing party validate 

the results of its trained TAR system using certain metrics, such as a recall rate that measures 

the effectiveness of the software in finding responsive documents. 

Following its production of documents from HPD and the Mayor’s Office, the City 

commenced its review of ESI gathered from the DCP custodians and Banks (the “DCP/Banks 

review population”). At a conference on September 14, 2017, the City stated that it had 

“completed its discovery that was conducted in accordance with the court orders regarding 

[DCP] and Steve Banks.” (Doc. No. 183 at 44:2-8.) When asked for further clarity, the City 

explained that it had applied search terms to the DCP/Banks review population that were 

targeted towards only a subset of Plaintiffs’ Requests for Production that the Court had ordered 
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the City to search. It also indicated that it was unaware of whether Plaintiffs had been provided 

with the list of the search terms applied to the DCP/Banks review population. Accordingly, the 

Court directed the City to provide the search terms it used to Plaintiffs. The Court also stated 

that if Plaintiffs believed additional search terms should be applied to these custodians, 

Plaintiffs should propose the additional terms to the City within a week. The City then produced 

the list of search terms that were applied to the DCP/Banks review population, which was far 

more limited than the terms used for HPD and the Mayor’s Office. Plaintiffs objected to the 

City’s list of terms and proposed over 800 additional search terms to be run on the DCP/Banks 

review population. The City opposed Plaintiffs’ request, contending that it would require the 

City to review approximately 90,000 additional documents. The City emphasized that it had 

thus far reviewed over 100,000 documents at a cost of over $350,000, and that Plaintiffs’ 

supplemental searches would result in additional costs of approximately $248,000. (Doc. No. 

203.)  

After further negotiation and a modest reduction in Plaintiffs’ number of search terms, 

the City agreed that it would accept all of Plaintiffs’ modified proposed terms, but that it would 

use its predictive coding system to reduce the DCP/Banks review population to a more 

manageable number of documents. Plaintiffs, in turn, have indicated that the City’s proposal is 

not acceptable because they are concerned about the reliability of the City’s predictive coding 

processes. Specifically, Plaintiffs contend that the City has over-designated documents as 

privileged and non-responsive, including by applying an impermissibly narrow view of 

responsiveness during its review process. As a result of this alleged practice, Plaintiffs assert 
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that the City’s TAR software was improperly trained on what constitutes a responsive and non-

responsive document, leading to a predictive coding system that is unable to recognize 

documents that are truly responsive to the issues in this case.  

In support of their allegations of over-designation, Plaintiffs produced to this Court 

certain documents that the City produced inadvertently, or produced in redacted format, which 

they contend should have been marked responsive and relevant. Among these were two 

electronic documents for which the City only produced a “slip sheet” because the documents 

had been designated as non-responsive (the “slip-sheeted” documents), but where Plaintiffs 

were nevertheless able to view the “extracted text” of the documents due to a production 

error. Plaintiffs contend that the slip-sheeted documents are in fact responsive to their 

document requests and, as a result, they should have been produced.   

In response to Plaintiffs’ concerns, this Court has issued several orders. It required the 

City to submit a letter for in camera review describing its predictive coding process and training 

for document reviewers. The City asserted that these materials are core work product, but 

nevertheless provided this information to the Court on September 8 and October 5, 2017. This 

Court also ordered briefing on Plaintiffs’ challenges to the City’s privilege designations on 

documents and in depositions. It required the City to provide a privilege log for a sample set of 

80 documents that the City designated as privileged in its initial review. It also required 

submission of deposition transcripts and a privilege log concerning privilege objections made 

during the depositions.   
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In connection with the City’s submission concerning its privilege assertions over the 

sample set of 80 documents, the City withdrew its privilege designation as to 36 documents and 

produced them. It also withdrew its privilege designation as to another 15 documents but it did 

not produce them because it asserted they were non-responsive. Out of the 80 document 

sample, the City maintained its original privilege assertion(s) over only 20 documents. This 

Court subsequently ordered the City to submit all 80 documents to this Court for in camera 

review and a more detailed log for purposes of assessing the validity of the remaining privilege 

designations.5 The City submitted the documents and detailed privilege log.  

Finally, this Court ordered the City to provide an explanation for the allegedly non-

responsive “slip-sheeted” documents referenced above, for which Plaintiffs could still view the 

extracted text. On November 3, 2017, the City provided its explanation and conceded that 

these slip-sheeted documents are “arguably responsive” to Plaintiffs’ document requests. The 

City explained that the two documents had been designated “non-responsive,” but since they 

were part of a partially responsive family of documents, the two documents were produced as 

a non-responsive “slip-sheet.” The City further advised that these two documents had been 

reviewed as part of the City’s “linear” review and were used in the City’s initial TAR training 

round.  

In response to the City’s explanation about the “slip-sheeted documents,” Plaintiffs filed 

a letter that attached three more examples of documents that had been “slip-sheeted” as non-

                                                      
5 At this Court’s direction, the City is re-reviewing its privilege designations to determine whether its privilege 

objections can be withdrawn as to any other documents. This Court will address Plaintiffs’ challenge to the City’s 

privilege designations in a separate order.   
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responsive, but that Plaintiffs nevertheless were able to view the extracted text of the 

documents. Plaintiffs contend that these three documents also should have been marked as 

responsive and produced.   

This Court has now reviewed all of the parties’ submissions with regard to the City’s 

electronic document production and addresses Plaintiffs’ current concerns below. 

D. Plaintiffs’ Current Motion  

As referenced above, the instant dispute concerns three interrelated issues. Plaintiffs 

believe the City’s TAR training and review process was faulty insofar as the City: (1) failed to use 

appropriate search terms for the DCP/Banks review population, resulting in a deficient 

potential review corpus from these 6 custodians; (2) searched for documents in the DCP/Banks 

review population that were responsive to only a subset of Plaintiffs’ document requests; and 

(3) over-designated documents as non-responsive when in fact they were responsive to their 

document requests. 

To increase transparency and confidence in the City’s document review, Plaintiffs have 

proposed that the Court direct the City to provide for review by Plaintiffs’ counsel random 

samples of each of the following (size and methodology to be negotiated by counsel and their 

e-discovery experts, or determined by the Court in the absence of agreement): 

‚ non-privileged documents collected from DCP and Banks that were subject to 

TAR that are above the predictive-coding ranking cut-off used by the City, but 

where the City ultimately determined that the documents were non-responsive;  

‚ non-privileged documents collected from DCP and Banks that were subject to 

TAR that are just below the predictive-coding ranking cut-off used by the City; 
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‚ non-privileged documents collected from HPD and the Mayor’s Office that were 

subject to TAR that were above the predictive-coding cut-off, but that the City 

ultimately designated as non-responsive through its attorney review; and 

‚ non-privileged documents collected from HPD and the Mayor’s Office that were 

subject to TAR that were just below the predictive-coding cut-off used by the 

City. 

Plaintiffs also seek: 

‚ information about the ranking system used (i.e., what cut-off was used, and how 

many documents were deemed responsive and unresponsive at each ranking); 

‚ all materials submitted by the City for the Court’s in camera review relating to 

predictive coding, other than materials that are in fact privileged, on an 

attorneys’ and experts’ eyes-only basis;  

‚ an order requiring the City to search for documents responsive to all of Plaintiffs’ 

document requests other than those specifically limited or stricken by the Court 

at prior court conferences (or those that had been withdrawn by Plaintiffs); and 

‚ an order requiring the City to commence review of the additional search terms 

for the DCP/Banks review population document review process immediately (as 

opposed to waiting until after the settlement conference as the City proposes) 

and turning first to documents from Banks (so that some subset of his 

documents can be produced before his November 29 deposition). 

In response, the City filed a letter motion requesting that the Court decline to consider 

Plaintiffs’ application. (Doc. No. 209.) 

DISCUSSION 

I. LEGAL STANDARDS 

Federal Rule of Civil Procedure 34 governs the production of documents and 

electronically stored information (“ESI”). In general, Rule 34 provides that a party may serve on 

any other party a request to produce documents and ESI within the party’s possession, custody, 

or control so long as the documents and information are “relevant to any party’s claim or 

defense and proportional to the needs of the case, considering the importance of the issues at 

stake in the action, the amount in controversy, the parties’ relative access to relevant 
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information, the parties’ resources, the importance of the discovery in resolving the issues, and 

whether the burden or expense of the proposed discovery outweighs its likely benefit.” Fed. R. 

Civ. P. 34(a)(1) & 26(b)(1). Federal Rule of Civil Procedure 26(b)(1) also makes clear that 

discovery is not limited to information that will be admissible at trial.   

Federal Rule of Civil Procedure 34(b)(2) specifies the obligations of a party who is on the 

receiving end of requests for documents and ESI. For each item or category of documents and 

information requested, the responding party must “state with specificity” the grounds, if any, 

for objecting to the request and, if there is an objection, “state whether any responsive 

materials are being withheld on the basis of that objection.” Fed. R. Civ. P. 34(b)(2)(B)-(C). 

Under Rule 26(g), attorneys for a party responding to requests for documents and 

information must sign discovery responses certifying, among other things, that to the best of 

the attorney’s “knowledge, information, and belief formed after a reasonable inquiry,” the 

document production is “complete and correct as of the time it is made,” and that any 

objection or response is “not interposed for any improper purpose,” including delay. Fed. R. Civ. 

P. 26(g)(1).  

II. APPLICATION OF LEGAL STANDARDS TO THE INSTANT DISCOVERY DISPUTES 

A. Search Terms To Be Used For The DCP/Banks Review Population 

Collection, review, and production of ESI presents special challenges and requires 

“cooperation between opposing counsel and transparency in all aspects of preservation and 

production of ESI.” William A. Gross Const. Assocs., Inc. v. Am. Mfrs. Mut. Ins. Co., 256 F.R.D. 

134, 136 (S.D.N.Y. 2009). Courts have recognized that keyword searches used to search for and 
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collect documents for review must be carefully crafted. Id. Here, Plaintiffs have provided 665 

additional search terms to be applied to the DCP/Banks review population. The City has stated 

that the supplemental search would require review of 90,000 additional documents at a cost of 

approximately $248,000. Nevertheless, it has stated that it is willing to use all of Plaintiffs’ 

proposed search terms and use TAR, leveraging the training already done on the software. 

(Doc. No. 203.) Plaintiffs object to the City’s proposal because they believe that the City’s TAR 

processes are flawed insofar as it results in the over-designation of documents as non-

responsive. 

For the reasons set forth below in Section C, infra, this Court finds that there is no 

evidence of gross negligence or unreasonableness in the City’s TAR training or review 

processes. Therefore, the basis for Plaintiffs’ objections to the City’s search term proposal 

appear to be moot. The Court accordingly orders the City to conduct a supplemental review of 

the DCP/Banks review population using the search terms proposed by Plaintiffs and leveraging 

the City’s existing TAR processes. 

B. Plaintiffs’ Challenges To The City’s Responsiveness Designations For The 

DCP/Banks Review Population 

Next, the parties vigorously dispute what discovery must be produced from the 

DCP/Banks review population. This dispute stems from a Court conference held on February 16, 

2017. On February 16, 2017, the Court ruled on the City’s objections to 23 of Plaintiff’s 

document requests and limited the documents and information that Plaintiffs could obtain in 
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response to this subset of Plaintiff’s document requests.6 These limitations concerned both the 

topics of discovery and custodians (including DCP custodians and Banks) from whom discovery 

could be sought in connection with the 23 document requests. While Plaintiffs acknowledge 

that discovery responsive to the 23 document requests addressed during the conference has 

been curtailed by the Court’s directives, they contend that the City is obligated to search for, 

and produce, documents from DCP and Banks that are responsive to the remaining 60 

document requests tendered by Plaintiffs that were not discussed on February 16, 2017. The 

City, for its part, contends that it was only required to produce documents from DCP and Banks 

if the Court affirmatively ordered production during the February 16, 2017 conference.  

To some extent, both sides misconstrue the Court’s rulings during the February 16, 2017 

conference. While the Court did grant discovery from DCP custodians and Banks as to certain 

the document requests that were most relevant to the issues in this case, nothing in the Court’s 

ruling was intended to preclude—or grant—discovery of information responsive to Plaintiffs’ 

other requests that were not specifically before the Court, provided that such information is 

relevant to the claims and defenses and proportional to the needs of the case.  

As articulated during the February 16, 2017 conference, this Court has previously held 

that Plaintiffs’ requests for documents and information from the DCP custodians and Banks 

must be related to the key issue in this litigation—the Community Preference Policy. By way of 

one example only, the Court ordered the City to search for and produce documents from DCP 

                                                      
6 The Court also addressed appropriate custodians during a conference on February 23, 2017, but that discussion 

was not tethered to any specific document requests. 
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custodians that discuss or consider the City’s federal “Affirmatively Furthering Fair Housing” 

obligations in the context of the Community Preference Policy. (See Doc. No. 87 at 36:21-

38:21.) Similarly, with respect to Banks, the Court ruled that Plaintiffs were entitled to discovery 

regarding homeless individuals and the Community Preference Policy. (See Doc. No. 87 at 79:6-

29.) These limitations appropriately narrowed Plaintiffs’ specific requests to information that is 

most relevant to this litigation. They also are proportional to the needs of the case because, as 

Plaintiffs acknowledge in their Complaint, neither DCP nor Banks are responsible for overseeing 

the Community Preference Policy, and the City already has produced discovery from HPD, the 

agency that is responsible for the Policy. Due to the number of custodians and volume of ESI at 

issue in this case, the City’s search for documents from DCP/Banks should be more limited than 

the search conducted of HPD or the Mayor’s Office because: (i) much of the relevant 

correspondence would likely involve HPD or the Mayor’s Office and, as a result, would be 

redundant; and (ii) there is no reason for the City to expend time and resources on the 

collection and review of ESI that concern functions of DCP and Banks that are unrelated to the 

Community Preference Policy and its role in overcoming community opposition to affordable 

housing. See Fed. R. Civ. P. 26(b)(2)(C) (courts are required to limit discovery that is 

unreasonably cumulative or duplicative). 

In sum, the City must expand its search for documents responsive to Plaintiffs’ 

document requests as it construed this Court’s prior ruling too narrowly.  If the City finds 

additional documents in the DCP/Banks review population regarding the primary issues and 

defenses in this case responsive to Plaintiffs’ other document requests—such as documents 
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concerning the Community Preference Policy and the City’s justification for the same, including 

the Policy’s role in overcoming community opposition—such documents should be produced, 

absent privilege or other objection for which the City has a good-faith basis to withhold the 

document. If, after review of the City’s production of responsive documents from the 

DCP/Banks review population, Plaintiffs believe that the City impermissibly withheld documents 

responsive to specific requests, Plaintiffs shall meet-and-confer with the City and thereafter 

may file a motion to compel.   

C. Plaintiffs’ Challenges To The City’s TAR Processes and Responsiveness Designations  

Finally, Plaintiffs object to the City’s continued use of its TAR system. Plaintiffs contend 

that the system is improperly trained because the City’s human document reviewers over-

designated documents as non-responsive during both the linear review and during the TAR 

training stages. As a result, Plaintiffs claim, the TAR software is unable to recognize and 

properly categorize responsive documents.  

As courts have noted, the producing party is in the best position to “evaluate the procedures, 

methodologies, and technologies appropriate for preserving and producing their own 

electronically stored information.” Hyles v. New York City, No. 10-cv-3119 (AT) (AJP), 2016 WL 

4077114, at *3 (S.D.N.Y. Aug. 1, 2016) (citing Principle 6 of the Sedona Conference). 

Traditionally, courts have not micro-managed parties’ internal review processes for a number 

of reasons. First, attorneys, as officers of the court, are expected to comply with Rules 26 and 

34 in connection with their search, collection, review and production of documents, including 

ESI. Second, internal attorney ESI work processes may reveal work product, litigation tactics, 
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and trial strategy. See generally Disability Rights Council of Greater Wash. v. Wash. Metro. 

Transit Auth., 242 F.R.D. 139, 142-43 (D.D.C. 2007) (holding that a compilation of documents 

culled from a larger protection is protectable as attorney work product). Third, as noted above, 

the producing party is better equipped than the court to identify and utilize the best process for 

producing their own ESI consistent with their obligations under the Federal Rules of Civil 

Procedure. See Hyles, 2016 WL 4077114, at *3 (citing Principle 6 of the Sedona Conference). 

Fourth, perfection in ESI discovery is not required; rather, a producing party must take 

reasonable steps to identify and produce relevant documents. See HM Elecs., Inc. v. R.F. Techs., 

Inc., No. 12-cv-2884 (BAS) (MDD), 2015 WL 471498, at *12 (S.D. Cal. Aug. 7, 2015), vacated in 

part on other grounds, 171 F. Supp. 3d 1020 (S.D. Cal. 2016); Pension Comm. of the Univ. of 

Montreal Pension Plan v. Banc of Am. Secs., LLC, 685 F. Supp. 2d 456, 461 (S.D.N.Y. 2010); see 

also Advisory Committee Notes, 2015 Amendments to Fed. R. Civ. P. 37(e). However, “‘[p]arties 

cannot be permitted to jeopardize the integrity of the discovery process by engaging in 

halfhearted and ineffective efforts to identify and produce relevant documents.’” HM Elecs., 

Inc., 2015 WL 4714908 at *12 (quoting Bratka v. Anheuser-Busch Co., Inc., 164 F.R.D. 448, 463 

(S.D. Ohio 1995)). “Litigation is not a game. It is the time-honored method of seeking the truth, 

finding the truth, and doing justice.” Id. (citation and quotations omitted). In keeping with these 

principles, this Court is of the view that there is nothing so exceptional about ESI production 

that should cause courts to insert themselves as super-managers of the parties’ internal review 

processes, including training of TAR software, or to permit discovery about such process, in the 

absence of evidence of good cause such as a showing of gross negligence in the review and 
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production process, the failure to produce relevant specific documents known to exist or that 

are likely to exist, or other malfeasance.   

Courts are split as to the degree of transparency required by the producing party as to 

its predictive coding process. See Rio Tinto PLC., 306 F.R.D. at 128 (citing John M. Facciola & 

Philip J. Favro, Safeguarding the Seed Set: Why Seed Set Documents May Be Entitled To Work 

Product Protection, 8 Fed. Cts. L. Rev. 1 (2015)). In some cases, parties have agreed to—or 

courts have ordered—transparency into the TAR or predictive coding processes. See, e.g., id. at 

129 (“[t]he Court, however, need not rule on the need for seed set transparency in this case, 

because the parties agreed to a protocol that discloses all non-privileged documents in the 

control sets.”); In re Actos Prods. Liab. Litig., No. 6:11-md-299, 2012 WL 7861249, at *4-5 (W.D. 

La. July 27, 2012) (the parties’ protocol had “experts” from each side simultaneously reviewing 

and coding the seed set); Bridgestone Ams., Inc. v. Int’l Bus. Machs. Corp., No. 3:13-cv-1196, 

2014 WL 4923014, at *1 (M.D. Tenn. July 22, 2014) (party offered to provide responsive and 

non-responsive seed set documents—an offer endorsed by the court). In other cases, courts 

have not required production of seed set documents. See In re Biomet M2a Magnum Hip 

Implant Prods. Liab. Litig., No. 3:12-md-2391, 2013 WL 6405156, at *1-2 (N.D. Ind. Aug. 21, 

2013) (refusing to direct party to produce seed set, but encouraging transparency); Aurora 

Coop. Elev. Co. v. Aventine Renewable Energy-Aurora W., LLC, No. 4:12-cv-230, 2015 WL 

10550240, at *2 (D. Neb. Jan. 6, 2015) (encouraging the parties to work cooperatively in 

developing a TAR process, but observing that the Federal Rules of Civil Procedure do not 

require a party to disclose information that is not relevant to any party’s claim or defense). 
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While it is true that Plaintiffs here do not have clear insight into the City’s predictive 

coding process and training, this Court has required the City to provide in camera submissions 

addressing these subjects. These in camera submissions reveal that the City appropriately 

trained and utilized its TAR system. The City’s seed set included over 7,200 documents that 

were reviewed by the City’s document review team and marked as responsive or non-

responsive in order to train the system. Its seed set included randomly selected documents, as 

well as pre-coded example documents such as the pleadings, Plaintiffs’ document requests, and 

other relevant, privileged and non-privileged documents. At the conclusion of the TAR training 

phase, which include five full training rounds, the City conducted a validation process.  

Moreover, the City provided detailed training to its document review team as to the 

issues in the case. The document review team also was provided with all of Plaintiffs’ document 

requests to use in connection with their review and designation of documents as responsive 

and non-responsive. In sum, the City’s training and review processes and protocols present no 

basis for finding that the City engaged in gross negligence in connection with its ESI discovery – 

far from it.   

Plaintiffs’ objections to the City’s use of TAR largely stems from their beliefs that the City 

has over-designated documents as non-responsive. In support of this claim, Plaintiffs rely on a 

few documents that were inadvertently produced by the City that they contend are responsive 

to their discovery requests and should have been produced. Plaintiffs also point to the fact that 

the City has flip-flopped on its designation of documents when challenged. For example, the 

City has admitted that the two “slip sheeted” documents initially marked as non-responsive are 
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in fact “arguably responsive.”7 Although the City has not provided an explanation for the 

additional three “slip-sheeted” documents that Plaintiffs have identified, these documents also 

appear to be at least “arguably responsive” to Plaintiffs’ discovery requests.  

Additionally, Plaintiffs emphasize that the City’s document review has resulted in many 

documents being categorized as responsive, but ultimately withheld on privilege grounds. As 

mentioned above, the City has produced a sample of 80 of these supposedly privileged 

documents for in camera review. And, as noted above, the City has withdrawn its claim of 

deliberative process privilege as to 59 of the documents initially designated as privileged (out of 

the 80-document sample set), but also has changed its responsiveness designation to non-

responsive and, as a result, has withheld these 15 documents as non-responsive to Plaintiffs’ 

document requests (the “NR Documents”). This Court has reviewed these 15 NR Documents in 

camera and determined that nearly all of them are responsive to Plaintiffs’ document requests 

to some degree, though most are only of marginal relevance.  

 In sum, the City incorrectly categorized at least five “slip-sheeted” documents as non-

responsive during the electronic review process and correctly categorized 15 other documents 

as responsive during the electronic review process but later labeled them as non-responsive. 

However, this Court does not find the labeling of these 20 documents, only 5 of which were 

“incorrectly” categorized as non-responsive during the initial ESI review—out of the 100,000 

documents that have been reviewed thus far in this case—sufficient to question the accuracy 

                                                      
7 Without ruling as to any objections on relevancy grounds, admissibility or privilege, this Court finds that in fact 

these documents are responsive to Plaintiff’s broad document requests. 
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and reliability of the City’s TAR process as a whole. In any ESI review, “the Federal Rules of Civil 

Procedure do not require perfection.” Moore, 287 F.R.D. at 191. Instead, the proper inquiry is 

whether the “search results are reasonable and proportional.” Hyles, 2016 WL 4077114, at *3 

(citing Fed. R. Civ. P 26(g)(1)(B)).  

Here, neither this Court nor Plaintiffs have identified anything in the TAR process itself 

that is inherently defective; rather, Plaintiffs’ objections are premised upon human error in 

categorizing a small subset of documents as responsive or non-responsive. The City in this case 

has produced over 12,500 documents that were all designated as responsive. Moreover, it 

seems unlikely that the misdesignations identified by Plaintiffs would have affected the City’s 

TAR processes in any meaningful way, given that the seed set was comprised of over 7,000 

documents. The City’s validation process, which was described to this Court in the City’s in 

camera submission, further supports this conclusion. 

While the Court disagrees with Plaintiffs’ assertions that the TAR process as a whole is 

defective, it nevertheless finds that Plaintiffs have presented sufficient evidence to justify their 

request for sample sets of non-privileged documents from the documents pulled from the 50 

custodians. In particular, this Court agrees that the sample sets will increase transparency, a 

request that is not unreasonable in light of the volume of documents collected from the 

custodians, the low responsiveness rate of documents pulled for review by the TAR software, 

and the examples that Plaintiffs have presented, which suggest there may have been some 

human error in categorization that may have led to gaps in the City’s production.  

  Thus, this Court will grant Plaintiffs’ request in part as follows: 
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‚ The City is directed to produce the five “slip-sheeted” documents and the 15 NR 

Documents within one week of the date of this order. 

‚ The City is directed to provide to Plaintiffs a sample of 300 non-privileged 

documents in total from the HPD custodians and the Mayor’s Office.8 These 

documents should be randomly pulled from the corpus of non-responsive 

documents. The City shall provide these documents to Plaintiffs’ counsel on an 

attorneys’ and experts’ eyes-only basis. The City shall be required to produce the 

300 non-privileged documents from the HPD custodians and the Mayor’s Office 

by December 22, 2017.   

‚ The City shall apply the Plaintiffs’ search terms to the DCP/Banks review 

population and shall leverage its existing TAR process to segregate the additional 

documents into responsive and non-responsive categories and begin producing 

any responsive documents, subject to its objections and this Court’s orders 

limiting Plaintiffs’ discovery requests. It then shall provide Plaintiffs with a 

random sample of 100 non-privileged, non-responsive documents in total from 

the DCP/Banks review population.9 These too shall be provided to Plaintiffs’ 

counsel on an attorneys’ and experts’ eyes-only basis. The City shall be required 

to produce the 100 non-privileged documents from the DCP/Banks review 

population by January 12, 2018.   

‚ To the extent Plaintiffs contend that the sampling process described above 

suggests that there are documents within the HPD/Mayor’s Office or DCP/Banks 

review populations that are responsive and relevant, but have not been 

produced, they shall meet and confer with the City to determine whether 

additional training and review is necessary with the understanding that 

reasonableness and proportionality, not perfection and scorched-earth, must be 

their guiding principles. See Rio Tinto PLC, 306 F.R.D. at 129 (“[o]ne point must 

be stressed—it is inappropriate to hold TAR to a higher standard than keywords 

or manual review. Doing so discourages parties from using TAR for fear of 

spending more in motion practice than the savings from using TAR for review.”). 

                                                      
8 The City may need to pull more than 300 documents to allow for the exclusion of any privileged documents that 

are pulled.    

9 The City may need to pull more than 100 documents to allow for the exclusion of any privileged documents that 

are pulled.    
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This Court recognizes that the holiday season is upon us and that the application of over 

600 search terms and sorting of documents for review purposes will most likely not be 

completed in advance of Banks’ deposition on November 29. Nevertheless, this Court is of the 

view that Plaintiffs have sufficient information to depose Banks and therefore directs Plaintiffs 

to proceed with that deposition on November 29. To the extent there are privilege objections 

during his deposition, they should be marked for future ruling. 

This Court denies Plaintiffs’ request for information about the ranking system used by 

Plaintiffs (i.e., what cut-off was used, and how many documents deemed responsive and 

unresponsive are at each ranking) and for all materials submitted by defendant in camera 

relating to predictive coding. Plaintiffs have failed to explain why information about the City’s 

ranking system is needed, particularly given that Plaintiffs’ request to sample non-responsive 

documents from the review populations is being granted. It is also unclear how this information 

is even potentially relevant to the claims and defenses in this litigation, as required under 

Federal Rule of Civil Procedure 26. However, in the interests of transparency and cooperation in 

the discovery process, the City is encouraged to share such information with Plaintiffs. With 

respect to the City’s in camera submissions, this Court views this information as being 

protected by the work product privilege and, accordingly, is not subject to disclosure.  

CONCLUSION 

For the reasons set forth above, Plaintiffs’ request (Doc. No. 208) is granted in part and 

denied in part. The City’s request for the Court to disregard Plaintiffs’ application (Doc. No. 209) 
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is denied as moot. The Clerk of Court is respectfully directed to terminate the gavel pending in 

connection with Doc. No. 209.  

SO ORDERED. 

Dated: November 27, 2017 

New York, New York 

______________________________ 

KATHARINE H. PARKER 

United States Magistrate Judge
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Synopsis 
Background: Landowners commenced article 78 
proceedings and declaratory judgment actions challenging 
town’s conditional approvals of their site plan 
applications regarding processing and storing firewood 
for sale. After joinder of issue, the Supreme Court, 
Saratoga County, Chauvin, J., granted the petitions and 
complaints, finding the town’s site plan review law 
invalid. Town appealed. 
  

Holdings: The Supreme Court, Appellate Division, 
Devine, J., held that: 
  
[1] town’s site plan review law was valid, and 
  
[2] conditions on approvals were not arbitrary or 
capricious. 
  

Reversed. 
  
Procedural Posture(s): On Appeal; Judgment. 
 
 

West Headnotes (7) 

 
 
[1] 
 

Zoning and Planning 
Maps, Plats, and Plans;  Subdivisions 

 
 Town’s site review plan law satisfied state 

statute requiring town land use regulations to be 
in accordance with comprehensive plan, where 
law stated its goals of promoting town’s health, 
safety, and general welfare, explained that those 
goals were furthered by regulating land use 
through review and approval of site plans 
without need for restrictions such as zoning that 
would prohibit per se certain uses, set forth 
details required on site plan review applications, 
and specified factors planning board would 
consider in reviewing applications. N.Y. Town 
Law § 272-a(11)(a). 

Cases that cite this headnote 
 

 
 
[2] 
 

Zoning and Planning 
Purpose 

 
 The primary goal of a zoning ordinance must be 

to provide for the development of a balanced, 
cohesive community which will make efficient 
use of the town’s available land. 

Cases that cite this headnote 
 

 
 
[3] 
 

Zoning and Planning 
Maps, Plats, and Plans;  Subdivisions 

 
 Site plan review reflects public interest in 

environmental and aesthetic considerations, the 
need to increase the attractiveness of 
commercial and industrial areas in order to 
invite economic investment, and the traditional 
impulse for controls that might preserve the 
character and value of neighboring residential 
areas; site plan review furthers those ends by 
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permitting municipalities to regulate the 
development and improvement of individual 
parcels in a manner not covered under the usual 
provisions of building and zoning codes which 
establish specific standards for construction of 
buildings, provide for specific limitations on 
use, and fix definite numerical criteria for 
density, building set backs, and frontage and 
height requirements. 

Cases that cite this headnote 
 

 
 
[4] 
 

Zoning and Planning 
Aesthetic considerations 

 
 Municipalities may enact a wide range of 

land-use restrictions or controls to enhance the 
quality of life by preserving the character and 
desirable aesthetic features of the community. 

Cases that cite this headnote 
 

 
 
[5] 
 

Zoning and Planning 
Comprehensive or general plan 

 
 A town comprehensive plan need not be 

contained in a single document; indeed, it need 
not be written at all. N.Y. Town Law § 
272-a(11)(a). 

Cases that cite this headnote 
 

 
 
[6] 
 

Zoning and Planning 
Comprehensive or general plan 

 
 A court may satisfy itself that a municipality has 

a town comprehensive plan and that authorities 
are acting in the public interest to further it by 
examining all available and relevant evidence of 
the municipality’s land use policies. N.Y. Town 

Law § 272-a(11)(a). 

Cases that cite this headnote 
 

 
 
[7] 
 

Zoning and Planning 
Business, commercial, and industrial uses in 

general 
Zoning and Planning 

Warehousing and storage 
 

 Conditions town imposed on its approvals of 
landowners’ site plan applications regarding 
processing and storing firewood for sale were 
not arbitrary or capricious; conditions, including 
requirements that fencing be installed, 
limitations on firewood storage, and restrictions 
on where and when firewood could be processed 
and sold, were directly responsive to neighbors’ 
complaints regarding the business operations. 
N.Y. Town Law § 274-a(4). 

Cases that cite this headnote 
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Devine, J. 

*1102 Appeals (1) from a judgment of the Supreme Court 
(Chauvin, J.), entered October 11, 2016 in Saratoga 
County, which granted petitioners’ applications, in two 
combined proceedings pursuant to CPLR article 78 and 
actions for declaratory judgment, to annul determinations 
of respondent Town of Hadley Planning Board 
conditionally approving petitioners’ site plan applications, 
and (2) from an order of said court, entered May 5, 2017 
in Saratoga County, which denied respondents’ motion to 
renew. 
  
Petitioner Andrew Bovee (hereinafter Bovee) owns real 
property in the Town of Hadley, Saratoga County 
adjacent to that of his parents, petitioners Larry Bovee 
and Marjorie Bovee (hereinafter collectively referred to as 
the parents). Bovee has consistently processed, stored and 
sold firewood on his property. *1103 In 2008, he applied 
for site plan development approval to conduct additional 
business activities there as required by chapter 132 of the 
Code of the Town of Hadley (hereinafter the Site Plan 
Review Law). Respondent **636 Town of Hadley 
Planning Board approved the application upon the 
understanding that Bovee would, among other things, 
store 7 to 10 cords of firewood on the property. 
  
Following enforcement proceedings commenced due to 
the excessive amount and disruptive location of firewood 
on Bovee’s property, Bovee and his parents separately 
applied for site plan approval pursuant to the Site Plan 
Review Law. Bovee sought approval to, among other 
things, process and store additional firewood on his 
property for sale. His parents sought authorization for the 
delivery of firewood to their property that would then be 
processed and sold by Bovee. The Planning Board 
conducted a public hearing on the applications, after 
which it conditionally approved them. 
  
Bovee and his parents separately commenced the present 
combined CPLR article 78 proceedings and declaratory 
judgment actions to challenge the conditional approvals 
and sought, as is relevant here, a judgment annulling 
those conditional approvals upon the basis that the 
Planning Board lacked the authority to issue them. 
Following joinder of issue, Supreme Court granted the 
petitions/complaints and annulled the challenged 
determinations on those grounds. Respondents appeal 
from that judgment, as well as an order denying their 
subsequent motion for renewal. 
  

[1] [2] [3]We initially disagree with Supreme Court that any 
deficiency in the Site Plan Review Law deprived the 
Planning Board of authority to issue the conditional 
approvals. Respondent Town of Hadley has the Site Plan 
Review Law without having adopted any zoning 
regulations. Zoning and site plan review both regulate 
land use in a municipality, but are not identical and serve 
different goals. “The primary goal of a zoning ordinance 
must be to provide for the development of a balanced, 
cohesive community which will make efficient use of the 
town’s available land” (Berenson v. Town of New Castle, 
38 N.Y.2d 102, 109, 378 N.Y.S.2d 672, 341 N.E.2d 236 
[1975] [citation omitted]; see Matter of Gernatt Asphalt 
Prods. v. Town of Sardinia, 87 N.Y.2d 668, 683, 642 
N.Y.S.2d 164, 664 N.E.2d 1226 [1996] ). In contrast, site 
plan review reflects “public interest in environmental and 
aesthetic considerations, the need to increase the 
attractiveness of commercial and industrial areas in order 
to invite economic investment, and the traditional impulse 
for controls that might preserve the character and value of 
neighboring residential areas” ( *1104 Moriarty v. 
Planning Bd. of Vil. of Sloatsburg, 119 A.D.2d 188, 190, 
506 N.Y.S.2d 184 [1986], lv denied 69 N.Y.2d 603, 512 
N.Y.S.2d 1026, 504 N.E.2d 396 [1987] ). Site plan review 
furthers those ends by “permit[ting] municipalities to 
regulate the development and improvement of individual 
parcels in a manner not covered under the usual 
provisions of building and zoning codes which establish 
specific standards for construction of buildings, provide 
for specific limitations on use, and fix definite numerical 
criteria for density, building set backs and frontage and 
height requirements” (id. at 191, 506 N.Y.S.2d 184). 
  
[4]There is no statutory directive that a municipality 
employ both zoning and site plan review as mechanisms 
of land-use control. Municipalities may, in fact, enact a 
wide range of “land-use restrictions or controls to enhance 
the quality of life by preserving the character and 
desirable aesthetic features of the community” (Matter of 
Wallach v. Town of Dryden, 23 N.Y.3d 728, 743, 992 
N.Y.S.2d 710, 16 N.E.3d 1188 [2014] [internal quotation 
marks, brackets and citation omitted] ). A town is 
empowered to implement site plan review by Town Law 
§ 274–a, which allows **637 a town board to, “as part of 
a zoning ordinance or local law ..., authorize [a] planning 
board ... to review and approve, approve with 
modifications or disapprove site plans prepared to 
specifications set forth in the ordinance or local law 
and/or in regulations of [the planning] board” (Town Law 
§ 274–a [2][a] [emphasis added]; see Town Law § 271[1] 
). The Town of Hadley does not have a “zoning 
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ordinance,” but its Town Board took the other permissible 
route by adopting the Site Plan Review Law, a “local 
law” that authorized the Planning Board “to review and 
approve, approve with modifications or disapprove site 
plans” (Town Law § 274–a [2][a] ). The Site Plan Review 
Law also requires that review for all but a few enumerated 
land uses, sets forth the requirements for any site plan 
approval application and lists factors that may be 
considered by the Planning Board in reviewing one. As 
such, it meets the statutory requirements that it “specify 
the land uses that require site plan approval and the 
elements to be included on plans submitted for approval” 
(Town Law § 274–a [2][a]; see Town Law § 274–a [1] ). 
  
[5] [6]Supreme Court correctly noted that the Site Plan 
Review Law “could be enacted by local ordinance and not 
necessarily as part of an overall zoning ordinance.” The 
trial court seemingly, however, relied upon the absence of 
zoning or other land use policies to determine that the Site 
Plan Review Law ran afoul of the requirement that “[a]ll 
town land use regulations must be in accordance with a 
comprehensive plan” (Town Law § 272–a [11][a]; see 
Town Law §§ 263, 272–a [2][b]; *1105 Matter of Gernatt 
Asphalt Prods. v. Town of Sardinia, 87 N.Y.2d at 
684–685, 642 N.Y.S.2d 164, 664 N.E.2d 1226). A 
comprehensive plan “need not be contained in a single 
document; indeed, it need not be written at all” (Asian 
Ams. for Equality v. Koch, 72 N.Y.2d 121, 131, 531 
N.Y.S.2d 782, 527 N.E.2d 265 [1988]; see Matter of 
Skenesborough Stone v. Village of Whitehall, 254 A.D.2d 
664, 666, 679 N.Y.S.2d 727 [1998], appeal dismissed 95 
N.Y.2d 902, 716 N.Y.S.2d 641, 739 N.E.2d 1146 [2000] 
). Rather, “[t]he court may satisfy itself that the 
municipality has a [comprehensive] plan and that 
authorities are acting in the public interest to further it by 
examining all available and relevant evidence of the 
municipality’s land use policies” ( **638 Asian Ams. for 
Equality v. Koch, 72 N.Y.2d at 131, 531 N.Y.S.2d 782, 
527 N.E.2d 265; see Matter of Lazore v. Board of 
Trustees of Vil. of Massena, 191 A.D.2d 764, 767, 594 
N.Y.S.2d 400 [1993] ). 
  
The Site Plan Review Law stated its goals, namely, “to 
promote the health, safety and general welfare of the 
Town” by creating “[a] clean, wholesome, attractive 
environment” that protects the citizenry and ensures “the 
maintenance and continued development of the economy 
of the Town.” Those goals are furthered, the Site Plan 
Review Law explains, by “ensur[ing] the optimum overall 
conservation, protection, preservation, development and 
use of the natural and people-related resources of the 

Town, [and] by regulating land use activity within the 
Town through review and approval of site plans” without 
the need for restrictions (such as zoning) that would 
“prohibit per se any land use activity.” The Site Plan 
Review Law, as noted above, also sets forth the details 
required on a site plan review application and specifies 
the factors that the Planning Board should consider in 
reviewing one (see Town Law § 274–a [2][a] ). The Site 
Plan Review Law therefore contains within it “a 
comprehensive plan ... aimed at addressing fundamental 
land use issues and regulating future development” 
(Matter of Skenesborough Stone v. Village of Whitehall, 
254 A.D.2d at 666, 679 N.Y.S.2d 727; see Asian Ams. for 
Equality v. Koch, 72 N.Y.2d at 131, 531 N.Y.S.2d 782, 
527 N.E.2d 265; Udell v. Haas, 21 N.Y.2d 463, 472, 288 
N.Y.S.2d 888, 235 N.E.2d 897 [1968]; Dur–Bar Realty 
Co. v. City of Utica, 57 A.D.2d 51, 53–54, 394 N.Y.S.2d 
913 [1977], affd for reasons stated below 44 N.Y.2d 
1002, 408 N.Y.S.2d 502, 380 N.E.2d 328 [1978] ). Thus, 
its “strong presumption of validity” having not been 
overcome (Matter of Birchwood Neighborhood Assn. v. 
Planning Bd. of the Town of Colonie, 112 A.D.3d 1184, 
1185, 977 N.Y.S.2d 454 [2013] [internal quotation marks 
and citation omitted] ), the Site Plan Review Law is valid, 
and the Planning Board had authority to determine the 
complained-of site plan review applications. 
  
[7]Supreme Court, in light of its erroneous conclusion that 
the Site Plan Review Law was invalid, did not reach the 
challenges of Bovee and his parents to the conditional 
approvals themselves. Addressing those arguments in the 
interest of judicial *1106 economy (see Matter of 
Cobleskill Stone Prods., Inc. v. Town of Schoharie, 126 
A.D.3d 1094, 1096, 6 N.Y.S.3d 305 [2015] ), we find 
them to be without merit. Bovee sought approval to store 
more firewood on his property than had previously been 
approved, a “change[ ] in or expansion[ ] of [an] existing 
use[ ]” that was correctly treated as a new land use subject 
to site plan review (see Matter of Harbison v. City of 
Buffalo, 4 N.Y.2d 553, 559, 176 N.Y.S.2d 598, 152 
N.E.2d 42 [1958] ). As for the conditions imposed in both 
approvals, the Planning Board was free “to impose such 
reasonable conditions and restrictions as are directly 
related to and incidental to a proposed site plan” (Town 
Law § 274–a [4] ). The Planning Board imposed a 
number of conditions in approving the applications, 
including requirements that fencing be installed, 
limitations on firewood storage and restrictions on where 
and when firewood could be processed and sold by 
Bovee. We cannot say that any of these conditions, which 
were directly responsive to the complaints of neighbors 
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regarding Bovee’s business operations, were arbitrary or 
capricious (see Matter of Edscott Realty Corp. v. Town of 
Lake George Planning Bd., 134 A.D.3d 1288, 1291, 21 
N.Y.S.3d 447 [2015]; Matter of Home Depot, U.S.A. v. 
Town Bd. of Town of Hempstead, 63 A.D.3d 938, 
938–940, 881 N.Y.S.2d 160 [2009]; Matter of Twin Town 
Little League v. Town of Poestenkill, 249 A.D.2d 811, 
813, 671 N.Y.S.2d 831 [1998], lv denied 92 N.Y.2d 806, 
677 N.Y.S.2d 781, 700 N.E.2d 320 [1998] ). 
  
Respondents’ challenge to the order denying their motion 
to renew is academic in light of the foregoing. 
  
ORDERED that the judgment entered October 11, 2016 is 
reversed, on the law, without costs, that portion of the 
petition/complaint seeking CPLR article 78 relief is 

dismissed, and it is declared that chapter 132 of the Code 
of the Town of Hadley is valid. 
  
ORDERED that the appeal from the order entered May 5, 
2017 is dismissed, as academic, without costs. 
  

McCarthy, J.P., Egan Jr., Clark and Rumsey, JJ., concur. 

All Citations 
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