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I. The Basics

a. Purpose:  The purpose of the New York State Environmental Quality Review Act 
(“SEQRA”) is to identify and consider environmental impacts of an action to 
determine whether actions must be modified to avoid or mitigate adverse 
environmental impacts.  It is not the intent of SEQRA that environmental factors 
be the sole consideration in reviewing an action.  Rather, SEQRA requires that 
environmental factors be balanced with social and economic considerations.  

i. An agency “need not investigate every conceivable environmental problem; 
it may within reasonable limits use its discretion in selecting which ones are 
relevant.” Save the Pine Bush, Inc. v. Common Council of the City of Albany, 13 
N.Y.3d 297 (2009).

ii. A “rule of reason…is applicable…to its decisions about which matters 
require investigation.” Id. 

b. Key Documents and Resources:

i. SEQRA Regulations – 6 NYCRR Part 617

ii. SEQRA Handbook  

iii. Full Environmental Assessment Form (included in materials)

iv. Short Environmental Assessment Form (included in materials)

v. EAF Workbooks 

vi. SEQRA Cookbook

vii. SEQRA Flowchart and Timeframes (included in materials)
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viii. Documents related to 2018 Amendments -
https://www.dec.ny.gov/permits/83389.html

1. Final Express Terms (included in materials)

2. Summary of Changes (included in materials)

c. Procedural Compliance: Strict compliance required.

d. Substantive Compliance: Courts will review a board’s substantive SEQRA review to 
determine whether the board identified the relevant areas of environmental concern, 
took a “hard look” at those areas, and made a reasoned elaboration of the basis for 
its determination.

e. 7 Key Steps in SEQRA Review:

i. STEP 1:  Classify the Proposed Action.  SEQRA requires the action to be 
classified as Type I, Type II, or Unlisted.  Type I actions are those that are 
specifically listed in the regulations as those that are more likely to require 
the preparation of an Environmental Impact Statement (“EIS”).  Type II 
actions are those that are specifically identified as ineligible for 
environmental review because DEC has determined they will not have a 
significant adverse impact on the environment.  If an action is classified as 
Type II, no environmental review is required and the SEQRA process 
concludes.  Unlisted actions are literally just that - actions which are not 
listed in the regulations as Type I or Type II.  When an agency classifies an 
action as Unlisted there is no presumption that the action will or will not 
require an EIS.  Rather, the lead agency must review the relevant 
environmental considerations to determine whether or not the action will 
have a significant impact upon the environment.

ii. STEP 2: Determine Lead Agency.  Once the action is classified as either 
Type I or Unlisted, it must be determined which board or agency will be the 
“Lead Agency.”  The Lead Agency is responsible for undertaking the 
environmental review of the project.  The Lead Agency can be any agency 
that has jurisdiction to fund or approve part of the project.  Alternatively, 
Unlisted applications may proceed with an uncoordinated review wherein 
each agency undertakes its own SEQRA review.

iii. STEP 3:  Determine Significance.  After the Lead Agency is established, 
the Lead Agency must determine whether the action includes the potential 
for at least one significant adverse environmental impact.  If there are no 
potential adverse environmental impacts, the Lead Agency will adopt a 
“Negative Declaration.”  If there is the potential for a significant adverse 
environmental impact, the Lead Agency will adopt a “Positive Declaration” 
which triggers the requirement for the preparation of an EIS.



-3-

iv. STEP 4: Scoping.  Scoping is the process of creating a written document 
that outlines all issues to be studied in the EIS.  The purpose of scoping is to 
narrow the issues to be studied in the EIS to focus only on those that are 
potentially significant and eliminate consideration of impacts that are not 
irrelevant or insignificant.  

Scoping begins when the applicant submits a draft scope for review.  The 
Lead Agency then circulates the draft scope to all involved agencies (all other 
boards and agencies that have jurisdiction to fund or approve any part of the 
project) and solicits public comment either through a public hearing or 
submission of written comments.  Within 60 days of the applicant’s 
submission of the draft scope, the Lead Agency must approve a final scope, 
unless the 60-day period is extended by mutual consent.  The final scope 
then becomes the basis on which the EIS is prepared by the applicant.

v. STEP 5: Preparation of the Draft Environmental Impact Statement.  
The applicant will prepare a DEIS which examines the nature and extent of 
all potentially significant adverse environmental impacts, as well as 
alternatives and mitigation measures to avoid or minimize such impacts.  
Within 45 days after submission of a DEIS, the Lead Agency must review it 
to determine whether it is complete.  If it is complete, the Lead Agency will 
schedule a public hearing on the DEIS.

vi. STEP 6: Preparation of the Final Environmental Impact Statement.  
After the DEIS public hearing, the applicant will prepare an FEIS which 
responds to every substantive comment raised during the public hearing.  
The Lead Agency is responsible for the adequacy and accuracy of the FEIS, 
but more often than not the Lead Agency requires the applicant to prepare 
the FEIS.  The Lead Agency must review the FEIS, particularly the 
responses to comments, to determine whether the responses accurately state 
the Lead Agency’s position and assessment.  No public hearing is required 
on an FEIS, although at least a 10-day written comment period is required.

vii. STEP 7: Adoption of a Findings Statement.  Within 30 days after the 
FEIS is accepted by the Lead Agency as complete and adequate, the Lead 
Agency must adopt a Findings Statement.  The Findings Statement is the 
culmination of environmental review.  Generally, it must provide a rationale 
for the agency’s decision and certify that the action avoids or minimizes 
adverse environmental impacts to the maximum extent practicable, and that 
adverse environmental impacts will be avoided or minimized to the 
maximum extent practicable by incorporating mitigation measures
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II. 2018 SEQRA Amendments

a. Background. On June 28, 2018, NYS Department of Environmental Conservation 
(DEC) adopted amendments to SEQRA.  The amendments had been under review 
by DEC for several years and are the first major amendments to SEQRA in more 
than 20 years.  They became effective January 1, 2019 for any application for which 
a determination of significance had not been made by that date.

b. Type I List

i. Lowered numeric thresholds for new residential units that would trigger a 
Type I classification (Sections 617.4(b)(5)(iii)-(v)):

1. From 250 to 200 units (population of 150,000 or less)

2. From 1,000 to 500 units (population of 150,001 to 999,999)

3. From 2,500 to 1,000 units (population of 1,000,000 or greater)

ii. Amended rule added threshold for number of parking spaces that will trigger 
Type I classification in smaller communities (existing rule applied a threshold 
of 1,000 parking spaces regardless of the size of the community):

1. 500 or more parking spaces (population of 150,000 or less)

2. 1,000 or more parking spaces (population of 150,001 or more)

iii. Created threshold for when an Unlisted Action that is located “wholly or 
partially within or substantially contiguous to” an historic resource will 
become a Type I Action (Section 617.4(b)(9)):

1. Any Unlisted Action that exceeds 25% of any Type I threshold which 
is located wholly or partially within or substantially contiguous to an
historic resource is elevated to a Type I Action. 

iv. Added provision that historic resources determined to be eligible for inclusion 
on the State Register of Historic Sites are to be considered in the context of 
this category (existing rule required the resource to be already listed to 
receive special consideration) (Section 617.4(b)(9)):

1. Historic resources that contribute to triggering an elevated review 
status are: “any historic building, structure, facility, site or district or 
prehistoric site that is listed on the National Register of Historic 
Places…or that has been determined by the Commissioner of the 
Office of Parks, Recreation and Historic Preservation to be eligible 
for listing on the State Register of Historic Places…”
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c. Type II List

i. Upgrading buildings to meet energy codes (existing rule included building 
and fire codes, but not energy codes) (Section 617.5(c)(2)) 

ii. Retrofit of an existing structure and its appurtenant areas to incorporate 
green infrastructure (Section 617.5(c)(3))

1. “Green infrastructure” is narrowly defined and limited to stormwater 
management:

“…practices that manage storm water through infiltration, evapo-
transpiration and reuse including only the following: the use of 
permeable pavement; bio-retention; green roofs and green walls; tree 
pits and urban forestry; storm water planters; rain gardens; vegetated 
swales; downspout disconnection; or storm water harvesting and 
reuse.” (Section 617.2)

iii. Installation of telecommunication cables in existing highway or utility rights 
of way utilizing trenchless burial or aerial placement on existing poles 
(Section 617.5(c)(7)).

1. Common trenchless burial methods include horizontal directional 
drilling, “jack and bores,” and “impact moling.” 

iv. Conveyances of land in connection with a single-family, two-family or three-
family residence on an approved lot (Section 617.5(c)(11)). 

v. Installation of solar energy arrays where such installation involves 25 acres or 
less of physical alteration on certain categories of sites, such as closed 
landfills, brownfields sites, Superfund sites, disturbed areas at publically-
owned wastewater treatment facilities, disturbed sites in industrial zoning 
districts, parking lots or garages (Section 617.5(c)(14)).

vi. Installation of solar energy arrays on an existing structure provided the 
structure is not historically sensitive as described in the regulations (Section 
617.5(c)(15)).  

vii. Lot line adjustments (Section 617.5(c)(16)). 

1. This category is limited to adjustments of existing lot lines and does 
not include minor subdivisions such as a 2- or 3-lot subdivision where 
new lots are created.

viii. Reuse of a residential or commercial structure, or of a structure containing 
mixed residential and commercial uses, where the residential or commercial 
use is a permitted use under the applicable zoning law or ordinance, 
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including permitted by special use permit, and the action does not meet or 
exceeds any of the Type I thresholds (Section 617.5(c)(18)). 

1. Intended to encourage reuse of vacant structures, but its applicability 
is not limited to structures that are vacant.  This category includes 
projects involving a change of use provided the use is permitted in 
the applicable zoning district.  

ix. County recommendations pursuant to General Municipal Law §239-m or 
239-n (Section 617.5(c)(19)). 

x. Acquisition and dedication of 25 acres or less of land for parkland, or 
dedication of land for parkland that was previously acquired, or acquisition 
of a conservation easement (Section 617.5(c)(39). 

xi. Sale and conveyance of real property by public action pursuant to Article 11 
of the Real Property Tax Law (in rem) (Section 617.5(c)(40).

xii. Construction and operation of an anaerobic digester, within currently 
disturbed areas at an operating publically-owned landfill, provided the 
digester has a feedstock capacity of less than 150 wet tons per day, and only 
produces Class A digestate…that can be beneficially used or biogas to 
generate electricity or to make vehicle fuel, or both (Section 617.5(c)(41)). 

d. Procedural/Miscellaneous Amendments:

i. EIS Scoping

1. Scoping is now required for all Environmental Impact Statements, 
except for Supplemental EISs (under existing rule scoping was 
discretionary) (Section 617.8(a))

a. A Scoping Document is intended to outline the topics and 
analyses of potential environmental impacts of a Proposed 
Action that will be addressed in a draft environmental impact 
statement (DEIS). The Scope should include the level of 
detail, method and extent of the studies that will be conduced 
for the DEIS.  It will also include a range of alternatives to be 
studied. 

b. The purpose of scoping is to narrow issues so the DEIS will 
be a concise, accurate, and complete document that is 
adequate for public review. The scoping process is intended to 
ensure public participation in the EIS development process, 
allow open discussion of issues of public concern, and permit 
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inclusion of relevant, substantive public issues in the final 
written Scope.

2. New process for late-filed comments on the Scope:  Comments on 
the Scope that are submitted after the issuance of the final written 
Scope, which identify the nature of the information, the importance 
and relevance of the information to a potential significant impact, and 
the reason why the information was not identified during the scoping 
process and why it should be included at this later stage of review, 
must be incorporated into the DEIS or attached in an appendix of 
the DEIS (existing rule made consideration of such late-filed 
comments discretionary by the project sponsor) (Sections 617.8(f) 
and (g)). 

ii. DEIS Completeness Review

1. A DEIS is adequate with respect to scope and content for the 
purpose of commencing public review if it meets the requirements of 
the final written scope, Sections 617.8(g) and 617.9(b), and provides 
the public and involved agencies with the necessary information to 
evaluate project impacts, alternatives, and mitigation measures 
(Section 617.9(a)(2)). 

a. This section is intended to clarify the point at which a Lead 
Agency should deem a DEIS complete and adequate to 
commence the public review process.  NYSDEC stressed its 
in rulemaking documents that if the project sponsor produces 
a DEIS that is consistent with the scope it should be 
presumed the DEIS is adequate for public review.  Here, 
NYSDEC intended to balance the goals of expediting SEQRA 
proceedings while also insuring all relevant, significant issues 
are examined. 

2. The determination of adequacy of a resubmitted DEIS must be based 
solely on the written list of deficiencies provided by the lead agency 
following the previous review, unless changes are proposed for the 
project, there is newly discovered information, or there is a change in 
circumstances related to the project (Section 617.9(a)(2)(ii)). 

a. This section is intended to discourage a Lead Agency from 
moving the goal post during completeness review and 
encourage an efficient and fair SEQRA review process. 
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iii. DEIS Content

1. Added a requirement that a DEIS include, where relevant, the 
following: measures to avoid or reduce both an action’s impacts on 
climate change and associated impacts due to the effects of climate 
change such as sea level rise and flooding (Section 617.9(b)(5)(iv)). 

a. Where relevant to the proposed action, the DEIS must now 
include a discussion on the impacts of the action on climate 
change, and also the effect that climate change may have on 
the proposed action.

iv. Notices and Publication

1. Added a requirement for notice of Type I draft and final scopes to be 
published in the NYSDEC Environmental Notice Bulletin (existing 
rule was limited to notices of a Type I negative declaration, 
conditioned negative declaration, positive declaration and completion 
of an EIS) (Section 617.12(c)(1)). 

2. Added a requirement for the publication of the draft and final scopes 
and the draft and final EIS on a publicly accessible website that is free 
of charge.  One year after all federal, state and local permits have 
been issued or after the action has been funded or undertaken, 
whichever is later, the website can be discontinued. Printed filings and 
notices must indicate the website address where the filing is posted. 
(note: publication of EIS on website was already a statutory 
requirement) (Section 617.12(c)(5)). 

v. SEQRA Fees

1. Clarification that project sponsor may request an estimate of the costs 
for either preparing or reviewing the DEIS.  The applicant may also 
request copies of invoices for work prepared by a consultant in 
connection with services rendered in preparing or reviewing an EIS. 
(Section 617.13(e)).  

         ########

9500/87/671538v1



APPENDIX



Page 1 of 13 

Full Environmental Assessment Form 
Part 1 - Project and Setting 

Instructions for Completing Part 1              

Part 1 is to be completed by the applicant or project sponsor.  Responses become part of the application for approval or funding, 
are subject to public review, and may be subject to further verification.   

Complete Part 1 based on information currently available.  If additional research or investigation would be needed to fully respond to 
any item, please answer as thoroughly as possible based on current information; indicate whether missing information does not exist, 
or is not reasonably available to the sponsor; and, when possible, generally describe work or studies which would be necessary to 
update or fully develop that information.   

Applicants/sponsors must complete all items in Sections A & B.  In Sections C, D & E, most items contain an initial question that 
must be answered either “Yes” or “No”.  If the answer to the initial question is “Yes”, complete the sub-questions that follow.  If the 
answer to the initial question is “No”, proceed to the next question.  Section F allows the project sponsor to identify and attach any 
additional information.  Section G requires the name and signature of the applicant or project sponsor to verify that the information 
contained in Part 1is accurate and complete. 

A. Project and Applicant/Sponsor Information.

Name of Action or Project:  

Project Location (describe, and attach a general location map): 

Brief Description of Proposed Action (include purpose or need): 

Name of Applicant/Sponsor: Telephone:  

E-Mail:

Address: 

City/PO: State:  Zip Code: 

Project Contact (if not same as sponsor; give name and title/role): Telephone: 

E-Mail:

Address: 

City/PO: State: Zip Code:

Property Owner  (if not same as sponsor): Telephone: 
E-Mail:

Address: 

City/PO: State: Zip Code:

FEAF 2019
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B. Government Approvals

B. Government Approvals  Funding, or Sponsorship.  (“Funding” includes grants, loans, tax relief, and any other forms of financial
assistance.)

Government Entity If Yes: Identify Agency and Approval(s) 
Required 

Application Date 
(Actual or projected) 

a. City o n l  Town oar , 9 Yes 9 No
or Village Board of Trustees

b. City, Town or Village 9 Yes 9 No 
Planning Board or Commission

c. City  Town or 9 Yes 9 No 
Village Zoning Board of Appeals

d. Other local agencies 9 Yes 9 No 

e. County agencies 9 Yes 9 No 

f. Regional agencies 9 Yes 9 No 

g. State agencies 9 Yes 9 No 

h. Federal agencies 9 Yes 9 No 

i. Coastal Resources.
i. Is the project site within a Coastal Area, or the waterfront area of a Designated Inland Waterway? 9 Yes 9 No 

ii. Is the project site located in a community with an approved Local Waterfront Revitalization Program?   9 Yes 9 No 
iii. Is the project site within a Coastal Erosion Hazard Area? 9 Yes 9 No 

C. Planning and Zoning

C.1. Planning and zoning actions.
Will administrative or legislative adoption, or amendment of a plan, local law, ordinance, rule or  regulation be the 9 Yes 9 No  
 only approval(s) which must be granted to enable the proposed action to proceed?  

• If Yes, complete sections C, F and G.
• If No, proceed to question C.2 and complete all remaining sections and questions in Part 1

C.2. Adopted land use plans.

a. Do any municipally- adopted  (city, town, village or county) comprehensive land use plan(s) include the site 9 Yes 9 No 
where the proposed action would be located?

If Yes, does the comprehensive plan include specific recommendations for the site where the proposed action 9 Yes 9 No 
would be located? 
b. Is the site of the proposed action within any local or regional special planning district (for example: Greenway   9 Yes 9 No 

Brownfield Opportunity Area (BOA); designated State or Federal heritage area; watershed management plan;
or other?)

If Yes, identify the plan(s):   
     _______________________________________________________________________________________________________  

 ________________________________________________________________________________________________________   
 ________________________________________________________________________________________________________  

c. Is the proposed action located wholly or partially within an area listed in an adopted municipal open space plan,   9 Yes 9 No
or an adopted municipal farmland  protection plan?

If Yes, identify the plan(s): 
   ________________________________________________________________________________________________________ 
   ________________________________________________________________________________________________________ 
   ________________________________________________________________________________________________________ 
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C.3.  Zoning

a. Is the site of the proposed action located in a municipality with an adopted zoning law or ordinance. 9 Yes 9 No
If Yes, what is the zoning classification(s) including any applicable overlay district?

_________________________________________________________________________________________________________
_________________________________________________________________________________________________________

b. Is the use permitted or allowed by a special or conditional use permit? 9 Yes 9 No 

c. Is a zoning change requested as part of the proposed action? 9 Yes 9 No  
If Yes,

i. What is the proposed new zoning for the site?   ___________________________________________________________________

C.4. Existing community services.

a. In what school district is the project site located?    ________________________________________________________________

b. What police or other public protection forces serve the project site?
    _________________________________________________________________________________________________________ 

c. Which fire protection and emergency medical services serve the project site?
__________________________________________________________________________________________________________

d. What parks serve the project site?
__________________________________________________________________________________________________________
__________________________________________________________________________________________________________

D. Project Details

D.1. Proposed and Potential Development

a. What is the general nature of the proposed action (e.g., residential, industrial, commercial, recreational; if mixed, include all
components)?
_________________________________________________________________________________________________________

b. a. Total acreage of the site of the proposed action? _____________  acres 
b. Total acreage to be physically disturbed? _____________  acres 
c. Total acreage (project site and any contiguous properties) owned

or controlled by the applicant or project sponsor? _____________  acres 

c. Is the proposed action an expansion of an existing project or use? 9 Yes 9 No 
i. If Yes, what is the approximate percentage of the proposed expansion and identify the units (e.g., acres, miles, housing units,

square feet)?    % ____________________  Units: ____________________
d. Is the proposed action a subdivision, or does it include a subdivision?  9 Yes 9 No 
If Yes,

i. Purpose or type of subdivision? (e.g., residential, industrial, commercial; if mixed, specify types)
________________________________________________________________________________________________________

ii. Is a cluster/conservation layout proposed?  9 Yes 9 No 
iii. Number of  lots proposed?   ________
iv. Minimum and maximum proposed lot sizes?  Minimum  __________  Maximum __________

9 Yes 9 No 
 _____  months 

 _____ 
 _____  month  _____ year 

Will t  proposed action be constructed in multiple phases?
i. If No, anticipated period of construction:

ii. If Yes:
• Total number of phases anticipated
• Anticipated commencement date of  phase 1 (including demolition)
• Anticipated completion date of final phase  _____  month  _____year 
• Generally describe connections or relationships among phases, including any contingencies where progress of one phase may

determine timing or duration of future phases: _______________________________________________________________
____________________________________________________________________________________________________
____________________________________________________________________________________________________
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f. Does the project include new residential uses? 9 Yes 9 No  
If Yes, show numbers of units proposed.

  One Family      Two Family         Three Family        Multiple Family (four or more)  

Initial Phase    ___________      ___________    ____________      ________________________ 
At completion 
   of all phases       ___________      ___________    ____________   ________________________  

g. Does the proposed action include new non-residential construction (including expansions)?  9 Yes 9 No   
If Yes,

i. Total number of structures ___________
ii. Dimensions (in feet) of largest proposed structure: ________height; ________width;  and  _______ length

iii. Approximate extent of building space to be heated or cooled:  ______________________ square feet

h. Does the proposed action include construction or other activities that will result in the impoundment of any   9 Yes 9 No 
liquids, such as creation of a water supply, reservoir, pond, lake, waste lagoon or other storage?

If Yes,  
i. Purpose of the impoundment:  ________________________________________________________________________________

ii. If a water impoundment, the principal source of the water:                     9  Ground water  9 Surface water streams  9 Other specify:
_________________________________________________________________________________________________________

iii. If other than water, identify the type of impounded/contained liquids and their source.
_________________________________________________________________________________________________________

iv. Approximate size of the proposed impoundment.    Volume: ____________ million gallons; surface area: ____________  acres 
v. Dimensions of the proposed dam or impounding structure:       ________ height; _______ length

vi. Construction method/materials  for the proposed dam or impounding structure (e.g., earth fill, rock, wood, concrete):
________________________________________________________________________________________________________

D.2.  Project Operations
a. Does the proposed action include any excavation, mining, or dredging, during construction, operations, or both? 9 Yes 9 No

(Not including general site preparation, grading or installation of utilities or foundations where all excavated
materials will remain onsite)

If Yes:  
  i .What is the purpose of the excavation or dredging?  _______________________________________________________________ 
ii. How much material (including rock, earth, sediments, etc.) is proposed to be removed from the site?

• Volume (specify tons or cubic yards): ____________________________________________
• Over what duration of time? ____________________________________________________

iii. Describe nature and characteristics of materials to be excavated or dredged, and plans to use, manage or dispose of them.
________________________________________________________________________________________________________
________________________________________________________________________________________________________

iv. Will there be onsite dewatering or processing of excavated materials?  9 Yes 9 No
If yes, describe. ___________________________________________________________________________________________
________________________________________________________________________________________________________

v. What is the total area to be dredged or excavated?  _____________________________________acres
vi. What is the maximum area to be worked at any one time? _______________________________ acres

vii. What would be the maximum depth of excavation or dredging? __________________________ feet
viii. Will the excavation require blasting? 9 Yes 9 No 
ix. Summarize site reclamation goals and plan: _____________________________________________________________________

________________________________________________________________________________________________________
   ________________________________________________________________________________________________________ 

b. Would the proposed action cause or result in alteration of, increase or decrease in size of, or encroachment 9 Yes 9 No 
into any existing wetland, waterbody, shoreline, beach or adjacent area?

If Yes: 
i. Identify the wetland or waterbody which would be affected (by name, water index number, wetland map number or geographic

description):  ______________________________________________________________________________________________
_________________________________________________________________________________________________________
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ii.

iii.

Describe how the  proposed action would affect that waterbody or wetland, e.g. excavation, fill, placement of structures, or 
alteration of channels, banks and shorelines.  Indicate extent of activities, alterations and additions in square feet or acres: 
_________________________________________________________________________________________________________ 
_________________________________________________________________________________________________________ 
_________________________________________________________________________________________________________ 
_________________________________________________________________________________________________________ 
Will t  proposed action cause or result in disturbance to bottom sediments?                                Yes 9 No         
If Yes, describe:  __________________________________________________________________________________________

iv. Will t  proposed action cause or result in the destruction or removal of aquatic vegetation? 9  Yes 9 No 
If Yes:
• acr  of a atic vegetation proposed to be removed   ___________________________________________________________
• expected acreage of aquatic vegetation remaining after project completion ________________________________________
• purpose of proposed removal (e.g. beach clearing, invasive species control, boat access):  ____________________________

____________________________________________________________________________________________________
• proposed method of plant removal: ________________________________________________________________________
• if chemical/herbicide treatment will be used, specify product(s): _________________________________________________

v. Describe any proposed reclamation/mitigation following disturbance: _________________________________________________
_________________________________________________________________________________________________________

c. Will the proposed action use, or create a new demand for water?  9 Yes 9 No 
If Yes:

i. Total anticipated water usage/demand per day:      __________________________ gallons/day
ii. Will the proposed action obtain water from an existing public water supply?  9 Yes 9 No 

If Yes:  
• Name of district or service area:   _________________________________________________________________________
• Does the existing public water supply have capacity to serve the proposal?  9 Yes 9 No 
• Is the project site in the existing district?  9 Yes 9 No 
• Is expansion of the district needed?  9 Yes 9 No 
• Do existing lines serve the project site?  9 Yes 9 No  

iii. Will line extension within an existing district be necessary to supply the project?  9 Yes 9 No 
If Yes:

• Describe extensions or capacity expansions proposed to serve this project: ________________________________________
____________________________________________________________________________________________________ 

• Source(s) of supply for the district: ________________________________________________________________________
iv. Is a new water supply district or service area proposed to be formed to serve the project site?  9 Yes 9 No 

If, Yes: 
• Applicant/sponsor for new district: ________________________________________________________________________
• Date application submitted or anticipated: __________________________________________________________________
• Proposed source(s) of supply for new district: _______________________________________________________________

v. If a public water supply will not be used, describe plans to provide water supply for the project: ___________________________
_________________________________________________________________________________________________________

vi. If water supply will be from wells (public or private), at i  t  maximum pumping capacity: _______ gallons/minute.

d. Will the proposed action generate liquid wastes? 9 Yes 9 No 
If Yes: 

i. Total anticipated liquid waste generation per day:  _______________  gallons/day
ii. Nature of liquid wastes to be generated (e.g., sanitary wastewater, industrial; if combination, describe all components and

approximate volumes or proportions of each):   __________________________________________________________________
_________________________________________________________________________________________________________
_________________________________________________________________________________________________________

iii. Will the proposed action use any existing public wastewater treatment facilities? 9 Yes 9 No
If Yes:
• Name of wastewater treatment plant to be used: _____________________________________________________________
• Name of district:  ______________________________________________________________________________________
• Does the existing wastewater treatment plant have capacity to serve the project? 9 Yes 9 No 
• Is the project site in the existing district? 9 Yes 9 No 
• Is expansion of the district needed? 9 Yes 9 No 
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9 Yes 9 No • Do existing sewer lines serve the project site?
• Will a line extension within an existing district be necessary to serve the project? 9 Yes 9 No 

If Yes:  
• Describe extensions or capacity expansions proposed to serve this project: ____________________________________

____________________________________________________________________________________________________
____________________________________________________________________________________________________

iv. Will a new wastewater (sewage) treatment district be formed to serve the project site? 9 Yes 9 No 
If Yes:
• Applicant/sponsor for new district: ____________________________________________________________________
• Date application submitted or anticipated: _______________________________________________________________
• What is the receiving water for the wastewater discharge? __________________________________________________

v. If public facilities will not be used, describe plans to provide wastewater treatment for the project, including specifying proposed
receiving water (name and classification if surface discharge or describe subsurface disposal plans):

________________________________________________________________________________________________________
________________________________________________________________________________________________________

vi. Describe any plans or designs to capture, recycle or reuse liquid waste: _______________________________________________
________________________________________________________________________________________________________

   ________________________________________________________________________________________________________    

e. Will the proposed action disturb more than one acre and create stormwater runoff, either from new point 9 Yes 9 No 
sources (i.e. ditches, pipes, swales, curbs, gutters or other concentrated flows of stormwater) or non-point
source (i.e. sheet flow) during construction or post construction?

If Yes:  
i. How much impervious surface will the project create in relation to total size of project parcel?

 _____ Square feet or  _____ acres (impervious surface) 
_____  Square feet or  _____ acres (parcel size) 

ii. Describe types of new point sources.  __________________________________________________________________________
_________________________________________________________________________________________________________

iii. Where will the stormwater runoff  be directed (i.e. on-site stormwater management facility/structures, adjacent properties,
groundwater, on-site surface water or off-site surface waters)?
________________________________________________________________________________________________________
________________________________________________________________________________________________________
• If to surface waters, identify receiving water bodies or wetlands:  ________________________________________________

____________________________________________________________________________________________________
____________________________________________________________________________________________________

• Will stormwater runoff flow to adjacent properties? 9 Yes 9 No 
iv. Does t  proposed plan minimize impervious surfaces, use pervious materials or collect and re-use stormwater? 9 Yes 9 No
f. Does the proposed action include, or will it use on-site, one or more sources of air emissions, including fuel 9 Yes 9 No 

combustion, waste incineration, or other processes or operations?
If Yes, identify: 

i. Mobile sources during project operations (e.g., heavy equipment, fleet or delivery vehicles)
_________________________________________________________________________________________________________

ii. Stationary sources during construction (e.g., power generation, structural heating, batch plant, crushers)
________________________________________________________________________________________________________

iii. Stationary sources during operations (e.g., process emissions, large boilers, electric generation)
________________________________________________________________________________________________________

g. Will any air emission sources named in D.2.f (above), require a NY State Air Registration, Air Facility Permit, 9 Yes 9 No 
or Federal Clean Air Act Title IV or Title V Permit?

If Yes:  
i. Is the project site located in an Air quality non-attainment area?  (Area routinely or periodically fails to meet 9 Yes 9 No 

ambient air quality standards for all or some parts of the year)
ii. In addition to emissions as calculated in the application, the project will generate:

• ___________Tons/year ( ort ton ) of Carbon Dioxide (CO2)
• ___________Tons/year ( ort ton ) of Nitrous Oxide (N2 )
• ___________Tons/year ( ort ton ) of Perfluorocarbons (PFCs)
• ___________Tons/year ( ort ton ) of Sulfur Hexafluoride (SF6)
• ___________Tons/year ( ort ton ) of Carbon Dioxide equivalent of Hydroflo rocarbons (H )
• ___________Tons/year ( ort ton ) of Hazardous Air Pollutants (HAPs)
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h. Will the proposed action generate or emit methane (including, but not limited to, sewage treatment plants, 9 Yes 9 No 
landfills, composting facilities)?

If Yes:  
i. Estimate methane generation in tons/year (metric): ________________________________________________________________
ii. Describe any methane capture, control or elimination measures included in project design (e.g., combustion to generate heat or

electricity, flaring): ________________________________________________________________________________________
_________________________________________________________________________________________________________

i. Will the proposed action result in the release of air pollutants from open-air operations or processes, such as 9 Yes 9 No
quarry or landfill operations?

If Yes: Describe operations and nature of emissions (e.g., diesel exhaust, rock particulates/dust):   
 _________________________________________________________________________________________________________ 
 _________________________________________________________________________________________________________  

j. Will the proposed action result in a substantial increase in traffic above present levels or generate substantial 9 Yes 9 No 
new demand for transportation facilities or services?

If Yes:   
i.When is the peak traffic expected (Check all that apply): � Morning � Evening �Weekend
� Randomly between hours of __________  to  ________.
ii. For commercial activities only, projected number of truck trips/day an  t p   i trail r  an  p tr c  

iii.
i .
v.

Parking spaces: Existing _____________    Proposed ___________ Net increase/decrease  _____________
o  t  propo  action incl  an  ar   par in                                                                                                  o

9 Yes 9 No vi. Are public/private transportation service(s) or facilities available within ½ mile of the proposed site?
vii  Will the proposed action include access to public transportation or accommodations for use of hybrid, electric 9 Yes 9 No 

 or other alternative fueled vehicles? 
viii. Will the proposed action include plans for pedestrian or bicycle accommodations for connections to existing 9 Yes 9 No 

pedestrian or bicycle routes?

k. Will the proposed action (for commercial or industrial projects only) generate new or additional demand 9 Yes 9 No 
for energy?

If Yes:   
i. Estimate annual electricity demand during operation of the proposed action: ____________________________________________

_________________________________________________________________________________________________________
ii. Anticipated sources/suppliers of electricity for the project (e.g., on-site combustion, on-site renewable, via grid/local utility, or

other):
________________________________________________________________________________________________________

iii.Will the proposed action require a new, or an upgrade  to an existing substation? 9 Yes 9 No 

l. Hours of operation.  Answer all items which apply.
i. During Construction: ii. During Operations:
• Monday - Friday: _________________________ • Monday - Friday: ____________________________
• Saturday: ________________________________ • Saturday: ___________________________________
• Sunday: _________________________________ • Sunday: ____________________________________
• Holidays: ________________________________ • Holidays: ___________________________________

 t  propo  action incl  an  o i ication o  i tin  roa  cr ation o  n  roa  or c an  in i tin  acc  cri
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m. Will the proposed action produce noise that will exceed existing ambient noise levels during construction, 9 Yes 9 No 
operation, or both?

If yes:   
i. Provide details including sources, time of day and duration:

_______________________________________________________________________________________________________
 _______________________________________________________________________________________________________ 

ii. Will t  proposed action remove existing natural barriers that could act as a noise barrier or screen? 9 Yes 9 No 
 Describe: _________________________________________________________________________________________________ 
  _________________________________________________________________________________________________________ 

n. W thill prope os actioed havn e outd lighoor ting? 9 Yes 9 No  
 If yes: 
i. Describe source(s), location(s), height of fixture(s), direction/aim, and proximity to nearest occupied structures:

_________________________________________________________________________________________________________
_________________________________________________________________________________________________________

ii. Will proposed action remove existing natural barriers that could act as a light barrier or screen? 9 Yes 9 No
Describe: _________________________________________________________________________________________________
_________________________________________________________________________________________________________

o. Does the proposed action have the potential to produce odors for more than one hour per day? 9 Yes 9 No
If Yes, describe possible sources, potential frequency and duration of odor emissions, and proximity to nearest
occupied structures:     ______________________________________________________________________________________
________________________________________________________________________________________________________ 
________________________________________________________________________________________________________ 

p. 9 Yes 9 No Will the proposed action include any bulk storage of petroleum (co in  capacit  o  over 1,100 gallons)
or chemical products  allon  in a o  ro n  tora  or an  a o nt in n r ro n  tora ?

If Yes: 
i. Product(s) to be stored ______________________________________________________________________________________

ii. Volume(s) ______      per unit time ___________  (e.g., month, year)
iii. Generally  describe t  proposed storage facilities ________________________________________________________________ 

________________________________________________________________________________________________________ 

q. Will the proposed action (commercial, industrial and recreational projects only) use pesticides (i.e., herbicides, 9  Yes  9 No 
insecticides) during construction or operation?

If Yes:  
i. Describe proposed treatment(s):

________________________________________________________________________________________________________
________________________________________________________________________________________________________
________________________________________________________________________________________________________
________________________________________________________________________________________________________

ii. Will the proposed action use Integrated Pest Management Practices? 9  Yes  9 No 
r. Will the proposed action (commercial or industrial projects only) involve or require the management or disposal 9  Yes  9 No

of solid waste (excluding hazardous materials)?
If Yes: 

i. Describe any solid waste(s) to be generated during construction or operation of the facility:
• Construction:  ____________________  tons per ________________ (unit of time)
• Operation :      ____________________  tons per ________________ (unit of time)

ii. Describe any proposals for on-site minimization, recycling or reuse of materials to avoid disposal as solid waste:
• Construction:  ________________________________________________________________________________________

____________________________________________________________________________________________________
• Operation:  __________________________________________________________________________________________

____________________________________________________________________________________________________
iii. Proposed disposal methods/facilities for solid waste generated on-site:

• Construction:  ________________________________________________________________________________________
____________________________________________________________________________________________________

• Operation:  __________________________________________________________________________________________
____________________________________________________________________________________________________
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s. Does the proposed action include construction or modification of a solid waste management facility? 9  Yes  9  No  
If Yes:

i. Type of management or handling of waste proposed for the site (e.g., recycling or transfer station, composting, landfill, or
other disposal activities): ___________________________________________________________________________________

ii. Anticipated rate of disposal/processing:
• ________ Tons/month, if transfer or other non-combustion/thermal treatment, or
• ________ Tons/hour, if combustion or thermal treatment

iii. If landfill, anticipated site life: ________________________________ years

t. Will t  proposed action at the site involve the commercial generation, treatment, storage, or disposal of hazardous 9 Yes 9 No 
waste?

If Yes: 
i. Name(s) of all hazardous wastes or constituents to be generated, handled or managed at facility: ___________________________

_________________________________________________________________________________________________________
_________________________________________________________________________________________________________

ii. Generally describe processes or activities involving hazardous wastes or constituents: ___________________________________
_________________________________________________________________________________________________________
________________________________________________________________________________________________________

iii. Specify amount to be handled or generated  _____ tons/month
iv. Describe any proposals for on-site minimization, recycling or reuse of hazardous constituents: ____________________________

________________________________________________________________________________________________________
________________________________________________________________________________________________________

v. Will any hazardous wastes be disposed at an existing offsite hazardous waste facility? 9 Yes 9 No  
If Yes: provide name and location of facility: _______________________________________________________________________ 

   ________________________________________________________________________________________________________  
If No: describe proposed management of any hazardous wastes which will not be sent to a hazardous waste facility:    

 ________________________________________________________________________________________________________ 
 ________________________________________________________________________________________________________ 

E. Site and Setting of Proposed Action

E.1. Land uses on and surrounding the project site

a. Existing land uses.
i. Check all uses that occur on, adjoining and near the project site.

9  Urban      9  Industrial      9  Commercial      9  Residential (suburban)      9  Rural (non-farm) 
9  Forest      9  Agriculture   9  Aquatic      9  Other (specify): ____________________________________ 

ii. If mix of uses, generally describe:
__________________________________________________________________________________________________________ 
 __________________________________________________________________________________________________________ 

b. Land uses and covertypes on the project site.
Land use or  
Covertype 

Current 
Acreage 

Acreage After 
Project Completion 

Change 
(Acres +/-) 

• Roads, buildings, and other paved or impervious
surfaces

• Forested
• Meadows, grasslands or brushlands (non-

agricultural, including abandoned agricultural)
• Agricultural

(includes active orchards, field, greenhouse etc.) 
• Surface water features

(lakes, ponds, streams, rivers, etc.) 
• Wetlands (freshwater or tidal)
• Non-vegetated (bare rock, earth or fill)

• Other
Describe: _______________________________ 
________________________________________ 
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c. Is the project site presently used by members of the community for public recreation? 9 Yes 9 No 
i. If Yes: explain:  __________________________________________________________________________________________

d. Are there any facilities serving children, the elderly, people with disabilities (e.g., schools, hospitals, licensed 9 Yes 9 No 
day care centers, or group homes) within 1500 feet of the project site?

If Yes,  
i. Identify Facilities:

________________________________________________________________________________________________________
________________________________________________________________________________________________________

e. Does the project site contain an existing dam? 9 Yes 9 No 
If Yes: 

i. Dimensions of the dam and impoundment:
• Dam height:    _________________________________  feet 
• Dam length:    _________________________________  feet 
• Surface area:    _________________________________  acres 
• Volume impounded:  _______________________________ gallons OR acre-feet

ii. Dam=s existing hazard classification:  _________________________________________________________________________
iii. Provide date and summarize results of last inspection:

_______________________________________________________________________________________________________
   _______________________________________________________________________________________________________ 

f. Has the project site ever been used as a municipal, commercial or industrial solid waste management facility, 9 Yes 9 No 
or does the project site adjoin  property which is now, or was at one time, used as a solid waste management facility?

If Yes:  
i. Has the facility been formally closed? 9 Yes 9  No 
• If yes, cite sources/documentation: _______________________________________________________________________

ii. Describe the location of the project site relative to the boundaries of the solid waste management facility:
_______________________________________________________________________________________________________
_______________________________________________________________________________________________________

iii. Describe any development constraints due to the prior solid waste activities: __________________________________________
_______________________________________________________________________________________________________

g. Have hazardous wastes been generated, treated and/or disposed of at the site, or does the project site adjoin 9 Yes 9 No  
property which is now or was at one time used to commercially treat, store and/or dispose of hazardous waste?

If Yes:  
i. Describe waste(s) handled and waste management activities, including approximate time when activities occurred:

 _______________________________________________________________________________________________________ 
   _______________________________________________________________________________________________________ 

h. Potential contamination history.  Has there been a reported spill at the proposed  project site, or have any 9 Yes 9  No  
remedial actions been conducted at or adjacent to the proposed site?

If Yes: 
i. Is any portion of the site listed on the NYSDEC Spills Incidents database or Environmental Site 9 Yes 9 No 

Remediation database?  Check all that apply:
9  Yes – Spills Incidents database       Provide DEC ID number(s): ________________________________ 
9  Yes – Environmental Site Remediation database Provide DEC ID number(s): ________________________________ 
9  Neither database 

ii. If site has been subject of RCRA corrective activities, describe control measures:_______________________________________
________________________________________________________________________________________________________
________________________________________________________________________________________________________

iii. Is the project within 2000 feet of any site in the NYSDEC Environmental Site Remediation database? 9 Yes 9 No 
If yes, provide DEC ID number(s):  ______________________________________________________________________________ 
iv. If yes to (i), (ii) or (iii) above, describe current status of site(s):

 _______________________________________________________________________________________________________ 
   _______________________________________________________________________________________________________ 
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v. Is the project site subject to an institutional control limiting property uses? 9 Yes 9 No  
• If yes, DEC site ID number: ____________________________________________________________________________
• Describe the type of institutional control (e.g., deed restriction or easement):    ____________________________________
• Describe any use limitations: ___________________________________________________________________________
• Describe any engineering controls: _______________________________________________________________________
• Will the project affect the institutional or engineering controls in place? 9 Yes 9 No 
• Explain: ____________________________________________________________________________________________

___________________________________________________________________________________________________ 
   ___________________________________________________________________________________________________ 

E.2.  Natural Resources On or Near Project Site
a. What is the average depth to bedrock on the project site?  ________________ feet 

b. Are there bedrock outcroppings on the project site? 9 Yes 9 No 
If Yes, what proportion of the site is comprised of bedrock outcroppings?  __________________%

c. Predominant soil type(s) present on project site:  ___________________________  __________% 
 ___________________________  __________% 
____________________________  __________% 

d. What is the average depth to the water table on the project site?  Average:  _________ feet

e. Drainage status of project site soils: 9  Well Drained: _____% of ite 
 9  Moderately Well Drained: _____% of site 
 9  Poorly Drained _____% of ite 

f. Approximate proportion of proposed action site with slopes: 9  0-10%: _____% of site  
9  10-15%: _____% of site 
9  15% or greater: _____% of site 

g. Are there any unique geologic features on the project site? 9 Yes 9 No 
 If Yes, describe: _____________________________________________________________________________________________ 

________________________________________________________________________________________________________

h. Surface water features.
i. Does any portion of the project site contain wetlands or other waterbodies (including streams, rivers, 9 Yes 9 No 

ponds or lakes)?
ii. Do any wetlands or other waterbodies adjoin the project site? 9 Yes 9 No 

If Yes to either i or ii, continue.  If No, skip to E.2.i.
iii. Are any of the wetlands or waterbodies within or adjoining the project site regulated by any federal, 9 Yes 9 No 

state or local agency?
iv. For each identified r lat  wetland and waterbody on the project site, provide the following information

• Streams:  Name ____________________________________________ Classification _______________________ 
Lakes or Ponds: Name ____________________________________________ Classification _______________________t Wetlands:  Name ____________________________________________ Approximate Size ___________________ 
Wetland No. (if regulated by DEC) _____________________________

v. Are any of the above water bodies listed in the most recent compilation of NYS water quality-impaired 9 Yes 9 No 
waterbodies?

If yes, name of impaired water body/bodies and basis for listing as impaired: _____________________________________________ 
___________________________________________________________________________________________________________ 

i. Is the project site in a designated Floo dway? 9 Yes 9 No 

j. Is the project site in the 100 year Floodplain? 9 Yes 9 No 

k. Is the project site in the 500 year Floodplain? 9 Yes 9 No 

l. Is the project site located over, or immediately adjoining, a primary, principal or sole source aquifer? 9 Yes 9 No 
If Yes:

i. Name of aquifer:  _________________________________________________________________________________________



Page 12 of 13 

m. Identify the predominant wildlife species that occupy or use the project site:  ______________________________ 
______________________________ _______________________________ ______________________________ 
______________________________ _______________________________ ______________________________ 

n. Does the project site contain a designated significant natural community? 9 Yes 9 No 
If Yes:
i. Describe the habitat/community (composition, function, and basis for designation): _____________________________________

________________________________________________________________________________________________________
ii. Source(s) of description  or evaluation: ________________________________________________________________________
iii. Extent of community/habitat:

• Currently:    ______________________  acres 
• Following completion of project as proposed:   _____________________   acres
• Gain or loss (indicate + or -):  ______________________ acres 

o. Does project site contain any species of plant or animal that is listed by the federal government or NYS as   9 Yes 9 No 
endangered or threatened, or does it contain any areas identified as habitat for an endangered or threatened species?

p. Does the project site contain any species of plant or animal that is listed by NYS as rare, or as a species of 9 Yes 9 No
special concern?

q. Is the project site or adjoining area currently used for hunting, trapping, fishing or shell fishing? 9 Yes 9 No  
If yes, give a brief description of how the proposed action may affect that use: ___________________________________________ 

________________________________________________________________________________________________________

E.3.  Designated Public Resources On or Near Project Site
a. Is the project site, or any portion of it, located in a designated agricultural district certified pursuant to 9 Yes 9 No 

Agriculture and  Markets Law, Article 25-AA, Section 303 and 304?
If Yes,  provide county plus district name/number:  _________________________________________________________________  

b. Are agricultural lands consisting of highly productive soils present? 9 Yes 9 No 
i. If Yes: acreage(s) on project site?  ___________________________________________________________________________
ii. Source(s) of soil rating(s):  _________________________________________________________________________________

c. Does the project site contain all or part of, or is it substantially contiguous to, a registered National 9 Yes 9 No 
Natural Landmark?

If Yes:   
i. Nature of the natural landmark:   9  Biological Community          9   Geological Feature
ii. Provide brief description of landmark, including values behind designation and approximate size/extent: ___________________

________________________________________________________________________________________________________
  ________________________________________________________________________________________________________ 

d. Is the project site located in or does it adjoin a state listed Critical Environmental Area? 9 Yes 9 No 
If Yes:
i. CEA name: _____________________________________________________________________________________________
ii. Basis for designation: _____________________________________________________________________________________
iii. Designating agency and date:  ______________________________________________________________________________

  
i. p ci  an  li tin  n an r  or t r at n

  
i. p ci  an  li tin
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e. Does the project site contain, or is it substantially contiguous to, a building, archaeological site, or district   9 Yes 9 No
which is listed on t  ational or tat  i t r of Historic Plac  or t at a  n t r in   t  o i ion r o  t   

ic  o  ar  cr ation an  i toric r r ation to  li i l  or li tin  on t  tat  i t r of Historic Places?
If Yes:  

i. Nature of historic/archaeological resource:   9 Archaeological Site   9 Historic Building or District     
ii. Name:  _________________________________________________________________________________________________

iii. Brief description of attributes on which listing is based:
_______________________________________________________________________________________________________

f. Is the project site, or any portion of  it, located in or adjacent to an area designated as sensitive for 9 Yes 9 No 
archaeological sites on the NY State Historic Preservation Office (SHPO) archaeological site inventory?

g. Have additional archaeological or historic site(s) or resources been identified on the project site? 9 Yes 9 No 
If Yes:

i. Describe possible resource(s):  _______________________________________________________________________________
ii. Basis for identification:   ___________________________________________________________________________________

h. 9 Yes 9 No  the project site it in i  il  o  any officially designated and publicly accessible federal, state, or local
scenic or aesthetic resource?

If Yes:  
i. Identify resource: _________________________________________________________________________________________

ii. Nature of, or basis for, designation (e.g., established highway overlook, state or local park, state historic trail or scenic byway,
etc.):  ___________________________________________________________________________________________________

iii. Distance between project and resource: _____________________ miles.
i. Is the project site located within a designated river corridor under the Wild, Scenic and Recreational Rivers 9 Yes 9 No 

Program 6 NYCRR 666?
If Yes:  

i. Identify the name of the river and its designation: ________________________________________________________________
ii. Is the activity consistent with development restrictions contained in 6NYCRR Part 666? 9 Yes 9 No 

F. Additional Information
Attach any additional information which may be needed to clarify your project.

If you have identified any adverse impacts which could be associated with your proposal, please describe those impacts plus any 
measures which you propose to avoid or minimize them. 

G. Verification
I certify that the information provided is true to the best of my knowledge.

Applicant/Sponsor Name ___________________________________ Date_______________________________________ 

Signature________________________________________________ Title_______________________________________ 
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Full Environmental Assessment Form 
Part 2 - Identification of Potential Project Impacts 

Part 2 is to be completed by the lead agency.  Part 2 is designed to help the lead agency inventory all potential resources that could 
be affected by a proposed project or action.  We recognize that the lead agency=s reviewer(s) will not necessarily be environmental 
professionals.  So, the questions are designed to walk a reviewer through the assessment process by providing a series of questions that 
can be answered using the information found in Part 1.  To further assist the lead agency in completing Part 2, the form identifies the 
most relevant questions in Part 1 that will provide the information needed to answer the Part 2 question.  When Part 2 is completed, the 
lead agency will have identified the relevant environmental areas that may be impacted by the proposed activity.   

If the lead agency is a state agency and the action is in any Coastal Area, complete the Coastal Assessment Form before proceeding 
with this assessment. 
Tips for completing Part 2: 

• Review all of the information provided in Part 1.
• Review any application, maps, supporting materials and the Full EAF Workbook.
• Answer each of the 18 questions in Part 2.
• If you answer “Yes” to a numbered question, please complete all the questions that follow in that section.
• If you answer “No” to a numbered question, move on to the next numbered question.
• Check appropriate column to indicate the anticipated size of the impact.
• Proposed projects that would exceed a numeric threshold contained in a question should result in the reviewing agency

checking the box “Moderate to large impact may occur.”
• The reviewer is not expected to be an expert in environmental analysis.
• If you are not sure or undecided about the size of an impact, it may help to review the sub-questions for the general

question and consult the workbook.
• When answering a question consider all components of the proposed activity, that is, the Awhole action@.
• Consider the possibility for long-term and cumulative impacts as well as direct impacts.
• Answer the question in a reasonable manner considering the scale and context of the project.

1. Impact on Land
Proposed action may involve construction on, or physical alteration of, � NO � YES 
the land surface of the proposed site.  (See Part 1. D.1)
If “Yes”, answer questions a - j.  If “No”, move on to Section 2.

Relevant 
Part I 

Question(s) 

No, or 
small 

impact 
may occur 

Moderate 
to large 

impact may 
occur 

a. The proposed action may involve construction on land where depth to water table is
less than 3 feet.

E2d 9 9

b. The proposed action may involve construction on slopes of 15% or greater. E2f 9 9

c. The proposed action may involve construction on land where bedrock is exposed, or
generally within 5 feet of existing ground surface.

E2a 9 9

d. The proposed action may involve the excavation and removal of more than 1,000 tons
of natural material.

D2a 9 9

e. The proposed action may involve construction that continues for more than one year
or in multiple phases.

D1e 9 9

f. The proposed action may result in increased erosion, whether from physical
disturbance or vegetation removal (including from treatment by herbicides).

D2e, D2q 9 9

g. The proposed action is, or may be, located within a Coastal Erosion hazard area. B1i 9 9

h. Other impacts: _______________________________________________________
___________________________________________________________________ 

9 9
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2. Impact on Geological Features
The proposed action may result in the modification or destruction of, or inhibit 
access to, any unique or unusual land forms on the site (e.g., cliffs, dunes,  � NO � YES 
minerals, fossils, caves).  (See Part 1. E.2.g) 
If “Yes”, answer questions a - c.  If “No”, move on to Section 3. 

Relevant 
Part I 

Question(s) 

No, or 
small 

impact 
may occur 

Moderate 
to large 

impact may 
occur 

a. Identify the specific land form(s) attached: ________________________________
___________________________________________________________________

E2g 9 9

b. The proposed action may affect or is adjacent to a geological feature listed as a
registered National Natural Landmark.
Specific feature: _____________________________________________________  

E3c 9 9

c. Other impacts: ______________________________________________________
___________________________________________________________________ 

9 9

3. Impacts on Surface Water
The proposed action may affect one or more wetlands or other surface water � NO � YES 
 bodies (e.g., streams, rivers, ponds or lakes).  (See Part 1. D.2, E.2.h)  
If “Yes”, answer questions a - l.  If “No”, move on to Section 4. 

Relevant 
Part I 

Question(s) 

No, or 
small 

impact 
may occur 

Moderate 
to large 

impact may 
occur 

a. The proposed action may create a new water body. D2b, D1h 9 9

b. The proposed action may result in an increase or decrease of over 10% or more than a
10 acre increase or decrease in the surface area of any body of water.

D2b 9 9

c. The proposed action may involve dredging more than 100 cubic yards of material
from a wetland or water body.

D2a 9 9

d. The proposed action may involve construction within or adjoining a freshwater or
tidal wetland, or in the bed or banks of any other water body.

E2h 9 9

e. The proposed action may create turbidity in a waterbody, either from upland erosion,
runoff or by disturbing bottom sediments.

D2a, D2h 9 9

f. The proposed action may include construction of one or more intake(s) for withdrawal
of water from surface water.

D2c 9 9

g. The proposed action may include construction of one or more outfall(s) for discharge
of wastewater to surface water(s).

D2d 9 9

h. The proposed action may cause soil erosion, or otherwise create a source of
stormwater discharge that may lead to siltation or other degradation of receiving
water bodies.

D2e 9 9

i. The proposed action may affect the water quality of any water bodies within or
downstream of the site of the proposed action.

E2h 9 9

j. The proposed action may involve the application of pesticides or herbicides in or
around any water body.

D2q, E2h 9 9

k. The proposed action may require the construction of new, or expansion of existing,
wastewater treatment facilities.

 D1a, D2d 9 9
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l. Other impacts: _______________________________________________________
___________________________________________________________________ 

9 9

4. Impact on groundwater
The proposed action may result in new or additional use of ground water, or  � NO � YES 
may have the potential to introduce contaminants to ground water or an aquifer. 
(See Part 1. D.2.a, D.2.c, D.2.d, D.2.p, D.2.q, D.2.t) 
If “Yes”, answer questions a - h.  If “No”, move on to Section 5.  

Relevant 
Part I 

Question(s) 

No, or 
small 

impact 
may occur 

Moderate 
to large 

impact may 
occur 

a. The proposed action may require new water supply wells, or create additional demand
on supplies from existing water supply wells.

D2c 9 9

b. Water supply demand from the proposed action may exceed safe and sustainable
withdrawal capacity rate of the local supply or aquifer.
Cite Source: ________________________________________________________

D2c 9 9

c. The proposed action may allow or result in residential uses in areas without water and
sewer services.

D1a, D2c 9 9

d. The proposed action may include or require wastewater discharged to groundwater. D2d, E2l 9 9

e. The proposed action may result in the construction of water supply wells in locations
where groundwater is, or is suspected to be, contaminated.

D2c, E1f, 
E1g, E1h 

9 9

f. The proposed action may require the bulk storage of petroleum or chemical products
over ground water or an aquifer.

D2p, E2l 9 9

g. The proposed action may involve the commercial application of pesticides within 100
feet of potable drinking water or irrigation sources.

E2h, D2q, 
E2l, D2c 

9 9

h. Other impacts: ______________________________________________________
__________________________________________________________________

9 9

5. Impact on Flooding
The proposed action may result in development on lands subject to flooding. � NO � YES 
(See Part 1. E.2)
If “Yes”, answer questions a - g.  If “No”, move on to Section 6.

Relevant 
Part I 

Question(s) 

No, or 
small 

impact 
may occur 

Moderate 
to large 

impact may 
occur 

a. The proposed action may result in development in a designated floodway. E2i 9 9

b. The proposed action may result in development within a 100 year floodplain. E2j 9 9

c. The proposed action may result in development within a 500 year floodplain. E2k 9 9

d. The proposed action may result in, or require, modification of existing drainage
patterns.

D2b, D2e 9 9

e. The proposed action may change flood water flows that contribute to flooding. D2b, E2i, 
E2j, E2k 

9 9

f. If there is a dam located on the site of the proposed action, i  t  dam in n  o  r pair
or p ra

E1e 9 9
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g. Other impacts: ______________________________________________________
___________________________________________________________________ 

9 9

6. Impacts on Air
� NO � YES The proposed action may include a state regulated air emission source.   

(See Part 1. D.2.f., D 2 h  D.2.g) 
If “Yes”, answer questions a - f.  If “No”, move on to Section 7. 

Relevant 
Part I 

Question(s) 

No, or 
small 

impact 
may occur 

Moderate 
to large 

impact may 
occur 

a. If  the proposed action requires federal or state air emission permits, the action may
also emit one or more greenhouse gases at or above the following levels:

i. More than 1000 tons/year of carbon dioxide (CO2)
ii. More than 3.5 tons/year of nitrous oxide (N2 )
iii. More than 1000 tons/year of carbon equivalent of perfluorocarbons (PFCs)
iv. More than .045 tons/year of sulfur hexafluoride (SF6)
v. More than 1000 tons/year of carbon dioxide equivalent of

hydrochloroflourocarbons (HFCs) emissions
vi. 43 tons/year or more of methane

D2g 
D2g 
D2g 
D2g 
D2g 

D2h 

9
9
9
9
9

9

9
9
9
9
9

9

b. The proposed action may generate 10 tons/year or more of any one designated
hazardous air pollutant, or 25 tons/year or more of any combination of such hazardous
air pollutants.

D2g 9 9

c. The proposed action may require a state air registration, or may produce an emissions
rate of total contaminants that may exceed 5 lbs. per hour, or may include a heat
source capable of producing more than 10 million BTU=s per hour.

D2f, D2g 9 9

d. The proposed action may reach 50% of any of the thresholds in “a” through “c”,
above.

D  9 9

e. The proposed action may result in the combustion or thermal treatment of more than 1
ton of refuse per hour.

D2s 9 9

f. Other impacts: ______________________________________________________
__________________________________________________________________ 

9 9

7. Impact on Plants and Animals
The proposed action may result in a loss of flora or fauna.  (See Part 1. E.2. m.-q.) � NO � YES 

  If “Yes”, answer questions a - j.  If “No”, move on to Section 8. 
Relevant 

Part I 
Question(s) 

No, or 
small 

impact 
may occur 

Moderate 
to large 

impact may 
occur 

a. The proposed action may cause reduction in population or loss of individuals of any
threatened or endangered species, as listed by New York State or the Federal
government, that use the site, or are found on, over, or near the site.

E2o 9 9

b. The proposed action may result in a reduction or degradation of any habitat used by
any rare, threatened or endangered species, as listed by New York State or the federal
government.

E2o 9 9

c. The proposed action may cause reduction in population, or loss of individuals, of any
species of special concern or conservation need, as listed by New York State or the
Federal government, that use the site, or are found on, over, or near the site.

E2p 9 9

d. The proposed action may result in a reduction or degradation of any habitat used by
any species of special concern and conservation need, as listed by New York State or
the Federal government.

E2p 9 9
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e. The proposed action may diminish the capacity of a registered National Natural
Landmark to support the biological community it was established to protect.

E3c 9 9

f. The proposed action may result in the removal of, or ground disturbance in, any
portion of a designated significant natural community.
Source: ____________________________________________________________

E2n 9 9

g. The proposed action may substantially interfere with nesting/breeding, foraging, or
over-wintering habitat for the predominant species that occupy or use the project site. E2m 9 9

h. The proposed action requires the conversion of more than 10 acres of forest,
grassland or any other regionally or locally important habitat.
Habitat type & information source: ______________________________________
__________________________________________________________________

E1b 9 9

i. Proposed action (commercial, industrial or recreational projects, only) involves use of
herbicides or pesticides.

D2q 9 9

j. Other impacts: ______________________________________________________
__________________________________________________________________ 

9 9

8. Impact on Agricultural Resources
The proposed action may impact agricultural resources.  (See Part 1. E.3.a. and b.) � NO � YES 
If “Yes”, answer questions a - h.  If “No”, move on to Section 9. 

Relevant 
Part I 

Question(s) 

No, or 
small 

impact 
may occur 

Moderate 
to large 

impact may 
occur 

a. The proposed action may impact soil classified within soil group 1 through 4 of the
NYS Land Classification System.

E2c, E3b 9 9

b. The proposed action may sever, cross or otherwise limit access to agricultural land
(includes cropland, hayfields, pasture, vineyard, orchard, etc).

E1a, Elb 9 9

c. The proposed action may result in the excavation or compaction of the soil profile of
active agricultural land.

E3b 9 9

d. The proposed action may irreversibly convert agricultural land to non-agricultural
uses, either more than 2.5 acres if located in an Agricultural District, or more than 10
acres if not within an Agricultural District.

E1b, E3a 9 9

e. The proposed action may disrupt or prevent installation of an agricultural land
management system.

El a, E1b 9 9

f. The proposed action may result, directly or indirectly, in increased development
potential or pressure on farmland.

C2c, C3, 
D2c, D2d 

9 9

g. The proposed project is not consistent with the adopted municipal Farmland
Protection Plan.

C2c 9 9

h. Other impacts: ________________________________________________________ 9 9
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9. Impact on Aesthetic Resources
The land use of the proposed action are obviously different from, or are in � NO � YES 
sharp contrast to, current land use patterns between the proposed project and
a scenic or aesthetic resource.  (Part 1. E.1.a, E.1.b, E.3.h.)

  If “Yes”, answer questions a - g.  If “No”, go to Section 10. 
Relevant 

Part I 
Question(s) 

No, or 
small 

impact 
may occur 

Moderate 
to large 

impact may 
occur 

a. Proposed action may be visible from any officially designated federal, state, or local
scenic or aesthetic resource.

E3h 9 9

b. The proposed action may result in the obstruction, elimination or significant
screening of one or more officially designated scenic views.

E3h, C2b 9 9

c. The proposed action may be visible from publicly accessible vantage points:
i. Seasonally (e.g., screened by summer foliage, but visible during other seasons)
ii. Year round

E3h 
9
9

9
9

d. The situation or activity in which viewers are engaged while viewing the proposed
action is:
i. Routine travel by residents, including travel to and from work
ii. Recreational or tourism based activities

E3h 

E2q,  

E1c 9
9

9
9

e. The proposed action may cause a diminishment of the public enjoyment and
appreciation of the designated aesthetic resource.

 E3h 9 9

f. There are similar projects visible within the following distance of the proposed
project:

0-1/2 mile
½ -3  mile
3-5   mile
5+    mile

D1a, E1a, 
D1f, D1g 

9 9

g. Other impacts: ______________________________________________________
__________________________________________________________________ 

9 9

10. Impact on Historic and Archeological Resources
The proposed action may occur in or adjacent to a historic or archaeological � NO � YES 
resource.  (Part 1. E.3.e, f. and g.)

If “Yes”, answer questions a - e.  If “No”, go to Section 11.
Relevant 

Part I 
Question(s) 

No, or 
small 

impact 
may occur 

Moderate 
to large 

impact may 
occur 

E3e 9 9

b. The proposed action may occur wholly or partially within, or substantially contiguous
to, an area designated as sensitive for archaeological sites on the NY State Historic
Preservation Office (SHPO) archaeological site inventory.

E3f 9 9

c. The proposed action may occur wholly or partially within, or substantially contiguous
to, an archaeological site not included on the NY SHPO inventory.
Source: ____________________________________________________________

E3g 9 9

a  propo  action a  occ r oll  or partiall  it in  or tantiall  conti o  
to  an  il in  arc a olo ical it  or i trict ic  i  li t  on t  ational or 

tat  i t r o  i torical lac  or t at a  n t r in   t  o i ion r 
o  t   ic  o  ar  cr ation an  i toric r r ation to  li i l  or 
li tin  on t  tat  i t r o  i toric lac   
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d. Other impacts: ______________________________________________________
__________________________________________________________________ 

9 9

e.
If any of the above (a-d) are answered “Moderate to large impact may 
occur”, continue with the following questions to help support conclusions in Part 3:

i. The proposed action may result in the destruction or alteration of all or part
of the site or property.

ii. The proposed action may result in the alteration of the property’s setting or
integrity.

iii. The proposed action may result in the introduction of visual elements which
are out of character with the site or property, or may alter its setting.

E3e, E3g, 
E3f 

E3e, E3f, 
E3g, E1a, 
E1b 
E3e, E3f, 
E3g, E3h, 
C2, C3 

9

9

9

9

9

9

11. Impact on Open Space and Recreation
The proposed action may result in a loss of recreational opportunities or a � NO � YES 
reduction of an open space resource as designated in any  adopted
municipal open space plan.
(See Part 1. C.2.c, E.1.c., E.2.q.)
If “Yes”, answer questions a - e.  If “No”, go to Section 12. 

Relevant 
Part I 

Question(s) 

No, or 
small 

impact 
may occur 

Moderate 
to large 

impact may 
occur 

a. The proposed action may result in an impairment of natural functions, or “ecosystem
services”, provided by an undeveloped area, including but not limited to stormwater
storage, nutrient cycling, wildlife habitat.

D2e, E1b 
E2h,  
E2m, E2o, 
E2n, E2p 

9 9

b. The proposed action may result in the loss of a current or future recreational resource. C2a, E1c, 
C2c, E2q 

9 9

c. The proposed action may eliminate open space or recreational resource in an area
with few such resources.

C2a, C2c 
E1c, E2q 

9 9

d. The proposed action may result in loss of an area now used informally by the
community as an open space resource.

C2c, E1c 9 9

e. Other impacts: _____________________________________________________
_________________________________________________________________

9 9

12. Impact on Critical Environmental Areas
The proposed action may be located within or adjacent to a critical � NO � YES 
environmental area (CEA).  (See Part 1. E.3.d)
If “Yes”, answer questions a - c.  If “No”, go to Section 13. 

Relevant 
Part I 

Question(s) 

No, or 
small 

impact 
may occur 

Moderate 
to large 

impact may 
occur 

a. The proposed action may result in a reduction in the quantity of the resource or
characteristic which was the basis for designation of the CEA.

E3d 9 9

b. The proposed action may result in a reduction in the quality of the resource or
characteristic which was the basis for designation of the CEA.

E3d 9 9

c. Other impacts: ______________________________________________________
__________________________________________________________________ 

9 9
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13. Impact on Transportation
The proposed action may result in a change to existing transportation systems. � NO � YES 
(See Part 1. D.2.j)
If “Yes”, answer questions a - f.  If “No”, go to Section 14. 

Relevant 
Part I 

Question(s) 

No, or 
small 

impact 
may occur 

Moderate 
to large 

impact may 
occur 

a. Projected traffic increase may exceed capacity of existing road network. D2j 9 9

b. The proposed action may result in the construction of paved parking area for 500 or
more vehicles.

D2j 9 9

c. The proposed action will degrade existing transit access. D2j 9 9

d. The proposed action will degrade existing pedestrian or bicycle accommodations. D2j 9 9

. The proposed action may alter the present pattern of movement of people or goods. D2j 9 9

. Other impacts: ______________________________________________________
__________________________________________________________________ 

9 9

14. Impact on Energy
The proposed action may cause an increase in the use of any form of energy. � NO � YES 
(See Part 1. D.2.k)
If “Yes”, answer questions a - e.  If “No”, go to Section 15. 

Relevant 
Part I 

Question(s) 

No, or 
small 

impact 
may occur 

Moderate 
to large 

impact may 
occur 

a. The proposed action will require a new, or an upgrade to an existing, substation. D2k 9 9

b. The proposed action will require the creation or extension of an energy transmission
or supply system to serve more than 50 single or two-family residences or to serve a
commercial or industrial use.

D1f, 
D1q, D2k 

9 9

c. The proposed action may utilize more than 2,500 MWhrs per year of electricity. D2k 9 9

d. The proposed action may involve heating and/or cooling of more than 100,000 square
feet of building area when completed.

D1g 9 9

e. Other Impacts: ________________________________________________________
____________________________________________________________________

15. Impact on Noise, Odor, and Light
The proposed action may result in an increase in noise, odors, or outdoor lighting. � NO � YES 
(See Part 1. D.2.m., n., and o.)
If “Yes”, answer questions a - f.  If “No”, go to Section 16. 

Relevant 
Part I 

Question(s) 

No, or 
small 

impact 
may occur 

Moderate 
to large 

impact may 
occur 

a. The proposed action may produce sound above noise levels established by local
regulation.

D2m 9 9

b. The proposed action may result in blasting within 1,500 feet of any residence,
hospital, school, licensed day care center, or nursing home.

D2m, E1d 9 9

c. The proposed action may result in routine odors for more than one hour per day. D2o 9 9
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d. The proposed action may result in light shining onto adjoining properties. D2n 9 9

e. The proposed action may result in lighting creating sky-glow brighter than existing
area conditions.

D2n, E1a 9 9

f. Other impacts: ______________________________________________________
__________________________________________________________________ 

9 9

16. Impact on Human Health
The proposed action may have an impact on human health from exposure � NO � YES 
to new or existing sources of contaminants.  (See Part 1.D.2.q., E.1. d. f. g. and h.)
If “Yes”, answer questions a - m.  If “No”, go to Section 17. 

Relevant  
Part I 

Question(s) 

No,or 
small 

impact 
may cccur 

Moderate 
to large 

impact may 
occur 

a. The proposed action is located within 1500 feet of a school, hospital, licensed day
care center, group home, nursing home or retirement community.

E1d 9 9

b. The site of the proposed action is currently undergoing remediation. E1g, E1h 9 9

c. There is a completed emergency spill remediation, or a completed environmental site
remediation on, or adjacent to, the site of the proposed action.

E1g, E1h 9 9

d. The site of  the action is subject to an institutional control limiting the use of the 
property (e.g.  easement or deed restriction)

E1g, E1h 9 9

e. The proposed action may affect institutional control measures that were put in place
to ensure that the site remains protective of the environment and human health.

E1g, E1h 9 9

f. The proposed action has adequate control measures in place to ensure that future
generation, treatment and/or disposal of hazardous wastes will be protective of the
environment and human health.

D2t 9 9

g. The proposed action involves construction or modification of a solid waste
management facility.

D2q, E1f 9 9

h. The proposed action may result in the unearthing of solid or hazardous waste. D2q, E1f 9 9

i. The proposed action may result in an increase in the rate of disposal, or processing, of
solid waste. 

D2r, D2s 9 9

j. The proposed action may result in excavation or other disturbance within 2000 feet of
a site used for the disposal of solid or hazardous waste. 

E1f, E1g 
E1h 

9 9

k. The proposed action may result in the migration of explosive gases from a landfill
site to adjacent off site structures.

E1f, E1g 9 9

l. The proposed action may result in the release of contaminated leachate from the
project site. 

D2s, E1f, 
D2r 

9 9

m. Other impacts: ______________________________________________________
__________________________________________________________________ 
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17. Consistency with Community Plans 
 The proposed action is not consistent with adopted land use plans.   � NO  � YES 
 (See Part 1. C.1, C.2. and C.3.)   
 If “Yes”, answer questions a - h.  If “No”, go to Section 18. 

 Relevant 
Part I 

Question(s) 

No, or 
small 

impact 
may occur 

Moderate 
to large 

impact may 
occur 

a. The proposed action’s land use components may be different from, or in sharp 
contrast to, current surrounding land use pattern(s).  

C2, C3, D1a 
E1a, E1b 

9 9 

b. The proposed action will cause the permanent population of the city, town or village 
in which the project is located to grow by more than 5%.  

C2 9 9 

c. The proposed action is inconsistent with local land use plans or zoning regulations. C2, C2, C3 9 9 

d. The proposed action is inconsistent with any County plans, or other regional land use 
plans. 

C2, C2 9 9 

e. The proposed action may cause a change in the density of development that is not 
supported by existing infrastructure or is distant from existing infrastructure. 

C3, D1c, 
D1d, D1f, 
D1d, Elb 

9 9 

f. The proposed action is located in an area characterized by low density development 
that will require new or expanded public infrastructure. 

C4, D2c, D2d 
D2j 

9 9 

g. The proposed action may induce secondary development impacts (e.g., residential or 
commercial development not included in the proposed action) 

C2a 9 9 

h. Other: _____________________________________________________________ 
__________________________________________________________________ 

 9 9 

 
18. Consistency with Community Character 
  The proposed project is inconsistent with the existing community character.  � NO  � YES 
  (See Part 1. C.2, C.3, D.2, E.3) 
 If “Yes”, answer questions a - g.  If “No”, proceed to Part 3. 

 Relevant 
Part I 

Question(s) 

No, or 
small 

impact 
may occur 

Moderate 
to large 

impact may 
occur 

a. The proposed action may replace or eliminate existing facilities, structures, or areas 
of historic importance to the community. 

E3e, E3f, E3g 9 9 

b. The proposed action may create a demand for additional community services (e.g. 
schools, police and fire)  

C4 9 9 

c. The proposed action may displace affordable or low-income housing in an area where 
there is a shortage of such housing. 

C2, C3, D1f 
D1g, E1a 

9 9 

d. The proposed action may interfere with the use or enjoyment of officially recognized 
or designated public resources. 

C2, E3 9 9 

e. The proposed action is inconsistent with the predominant architectural scale and 
character. 

C2, C3 9 9 

f. Proposed action is inconsistent with the character of the existing natural landscape.  C2, C3 
E1a, E1b 
E2g, E2h 

9 9 

g. Other impacts: ______________________________________________________ 
__________________________________________________________________ 

 9 9 

  



Full Environmental Assessment Form 
Part 3 - Evaluation of the Magnitude and Importance of Project Impacts 

and  
Determination of Significance 

Part 3 provides the reasons in support of the determination of significance.  The lead agency must complete Part 3 for every question 
in Part 2 where the impact has been identified as potentially moderate to large or where there is a need to explain why a particular 
element of the proposed action will not, or may, result in a significant adverse environmental impact. 

Based on the analysis in Part 3, the lead agency must decide whether to require an environmental impact statement to further assess 
the proposed action or whether available information is sufficient for the lead agency to conclude that the proposed action will not 
have a significant adverse environmental impact.  By completing the certification on the next page, the lead agency can complete its 
determination of significance. 

Reasons Supporting This Determination: 
To complete this section: 

• Identify the impact based on the Part 2 responses and describe its magnitude.  Magnitude considers factors such as severity,
size or extent of an impact.

• Assess the importance of the impact.  Importance relates to the geographic scope, duration, probability of the impact
occurring, number of people affected by the impact and any additional environmental consequences if the impact were to
occur.

• The assessment should take into consideration any design element or project changes.
• Repeat this process for each Part 2 question where the impact has been identified as potentially moderate to large or where

there is a need to explain why a particular element of the proposed action will not, or may, result in a significant adverse
environmental impact.

• Provide the reason(s) why the impact may, or will not, result in a significant adverse environmental impact
• For Conditional Negative Declarations identify the specific condition(s) imposed that will modify the proposed action so that

no significant adverse environmental impacts will result.
• Attach additional sheets, as needed.

Determination of Significance - Type 1 and Unlisted Actions 

SEQR Status:  �  Type 1 �  Unlisted 

Identify portions of EAF completed for this Project: �  Part 1 �  Part 2 �  Part 3 

"HFODZ�6TF�0OMZ��<*G"QQMJDBCMF>�
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%BUF��

FEAF 2019



Upon review of the information recorded on this EAF, as noted, plus this additional support information 

and considering both the magnitude and importance of each identified potential impact, it is the conclusion of the 
 as lead agency that: 

�  A. This project will result in no significant adverse impacts on the environment, and, therefore, an environmental impact 
statement need not be prepared.  Accordingly, this negative declaration is issued. 

� B. Although this project could have a significant adverse impact on the environment, that impact will be avoided or 
substantially mitigated because of the following conditions which will be required by the lead agency: 

There will, therefore, be no significant adverse impacts from the project as conditioned, and, therefore, this conditioned negative 
declaration is issued.  A conditioned negative declaration may be used only for UNLISTED actions (see 6 NYCRR 617. d) . 

� C. This Project may result in one or more significant adverse impacts on the environment, and an environmental impact 
statement must be prepared to further assess the impact(s) and possible mitigation and to explore alternatives to avoid or reduce those 
impacts.  Accordingly, this positive declaration is issued. 

Name of Action: 

Name of Lead Agency: 

Name of Responsible Officer in Lead Agency: 

Title of Responsible Officer: 

Signature of Responsible Officer in Lead Agency: Date: 

Signature of Preparer (if different from Responsible Officer) Date: 

For Further Information: 

Contact Person: 

Address: 

Telephone Number: 

E-mail:

For Type 1 Actions and Conditioned Negative Declarations, a copy of this Notice is sent to: 

Chief Executive Officer of the political subdivision in which the action will be principally located (e.g., Town / City / Village of) 
Other involved agencies (if any) 
Applicant (if any) 
Environmental Notice Bulletin:  http://www.dec.ny.gov/enb/enb.html  

1BHF���PG��
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Express Terms 

§ 617.1  Authority, intent and purpose 

(a) This Part is adopted pursuant to sections 3-0301(1)(b), (2)(m) and 8-0113 of the 

Environmental Conservation Law to implement the provisions of the State 

Environmental Quality Review Act (SEQR). 

(b) In adopting SEQR, it was the Legislature's intention that all agencies conduct their 

affairs with an awareness that they are stewards of the air, water, land and living 

resources, and that they have an obligation to protect the environment for the use and 

enjoyment of this and all future generations. 

(c) The basic purpose of SEQR is to incorporate the consideration of environmental 

factors into the existing planning, review and decision-making processes of state, 

regional and local government agencies at the earliest possible time. To accomplish this 

goal, SEQR requires that all agencies determine whether the actions they directly 

undertake, fund or approve may have a significant impact on the environment, and, if it 

is determined that the action may have a significant adverse impact, prepare or request 

an environmental impact statement. 

(d) It was the intention of the Legislature that the protection and enhancement of the 

environment, human and community resources should be given appropriate weight with 

social and economic considerations in determining public policy, and that those factors 

be considered together in reaching decisions on proposed activities. Accordingly, it is 

the intention of this Part that a suitable balance of social, economic and environmental 

factors be incorporated into the planning and decision-making processes of state, 

regional and local agencies. It is not the intention of SEQR that environmental factors 

be the sole consideration in decision-making. 

(e) This Part is intended to provide a statewide regulatory framework for the 

implementation of SEQR by all state and local agencies. It includes: 

(1) procedural requirements for compliance with the law; 

(2) provisions for coordinating multiple agency environmental reviews through a 

single lead agency (section 617.6 of this Part); 

(3) criteria to determine whether a proposed action may have a significant adverse 

impact on the environment (section 617.7 of this Part); 
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(4) model environmental assessment forms to aid in determining whether an action 

may have a significant adverse impact on the environment (Appendices A [,] and B 

[and C] of section 617.20 of this Part); and (5) examples of actions and classes of 

actions which are likely to require an EIS (section 617.4 of this Part), and those which 

will not require an EIS (section 617.5 of this Part). 

(5) examples of actions and classes of actions which are likely to require an EIS 

(section 617.4 of this Part), and those which will not require an EIS (section 617.5 of 

this Part). 
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§ 617.2 Definitions 

   As used in this Part, unless the context otherwise requires: 

   (a) "Act" means article 8 of the Environmental Conservation Law (SEQR). 

   (b) "Actions" include: 

   (1) projects or physical activities, such as construction or other activities that may 

affect the environment by changing the use, appearance or condition of any natural 

resource or structure, that: 

   (i) are directly undertaken by an agency; or 

   (ii) involve funding by an agency; or 

   (iii) require one or more new or modified approvals from an agency or agencies; 

   (2) agency planning and policy making activities that may affect the environment and 

commit the agency to a definite course of future decisions; 

   (3) adoption of agency rules, regulations and procedures, including local laws, codes, 

ordinances, executive orders and resolutions that may affect the environment; and 

   (4) any combinations of the above. 

   (c) "Agency" means a state or local agency. 

   (d) "Applicant" means any person making an application or other request to an agency 

to provide funding or to grant an approval in connection with a proposed action. 

   (e) "Approval" means a discretionary decision by an agency to issue a permit, 

certificate, license, lease or other entitlement or to otherwise authorize a proposed 

project or activity. 

   (f) "Coastal area" means the state's coastal waters and the adjacent shorelands, as 

defined in article 42 of the Executive Law, the specific boundaries of which are shown 

on the coastal area map on file in the Office of the Secretary of State, as required by 

section 914(2) of the Executive Law. 

   (g) "Commissioner" means the Commissioner of the New York State Department of 

Environmental Conservation. 

   (h) "Conditioned negative declaration" (CND) means a negative declaration issued by 

a lead agency for an Unlisted action, involving an applicant, in which the action as 

initially proposed may result in one or more significant adverse environmental impacts; 

however, mitigation measures identified and required by the lead agency, pursuant to 
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the procedures in section 617.7(d) of this Part, will modify the proposed action so that 

no significant adverse environmental impacts will result. 

   (i) "Critical environmental area" (CEA) means a specific geographic area having 

exceptional or unique environmental characteristics that has been designated by a state 

or local agency pursuant to section 617.14 of this part [having exceptional or unique 

environmental characteristics]. 

   (j) "Department" means the New York State Department of Environmental 

Conservation. 

   (k) "Direct action" or "directly undertaken action" means an action planned and 

proposed for implementation by an agency. "Direct actions" include but are not limited 

to capital projects, promulgation of agency rules, regulations, laws, codes, ordinances 

or executive orders and policy making that commit an agency to a course of action that 

may affect the environment. 

   (l) "Environment" means the physical conditions that will be affected by a 

proposed action, including land, air, water, minerals, flora, fauna, noise, resources of 

agricultural, archeological, historic or aesthetic significance, existing patterns of 

population concentration, distribution or growth, existing community or neighborhood 

character, and human health. 

   (m) "Environmental assessment form" (EAF) means a form used by an agency to 

assist it in determining the environmental significance [or nonsignificance] of actions. A 

properly completed EAF must contain enough information to describe the proposed 

action, its location, its purpose and its potential impacts on the environment. The model 

full and short EAFs contained in Appendices A and B [C] of section 617.20 of this Part 

may be modified by an agency to better serve it in implementing SEQR, provided the 

scope of the modified form is as comprehensive as the model. 

   (n) "Environmental impact statement" (EIS) means a written "draft" or "final" document 

prepared in accordance with sections 617.9 and 617.10 of this Part. An 

EIS provides a means for agencies, project sponsors and the public to systematically 

consider significant adverse environmental impacts, alternatives and mitigation. An EIS 

facilitates the weighing of social, economic and environmental factors early in the 

planning and decision-making process. A draft EIS is the initial statement prepared by 
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either the project sponsor or the lead agency and circulated for review and comment. 

An EIS may also be a "generic" in accordance with section 617.10 of this Part, a 

"supplemental" in accordance with paragraph 617.9(a)(7) of this Part or a "Federal" 

document in accordance with section 617.15 of this Part. 

   (o) "Environmental Notice Bulletin" (ENB) means the weekly publication of the 

department published pursuant to section 3-0306 of the Environmental Conservation 

Law [, and accessible on the department's internet web site at 

'http://www.dec.state.ny.us']. 

   (p) "Findings statement" means a written statement prepared by each involved 

agency, in accordance with section 617.11 of this Part, after a final EIS has been filed, 

that considers the relevant environmental impacts presented in an EIS, weighs and 

balances them with social, economic and other essential considerations, provides a 

rationale for the agency's decision and certifies that the SEQR requirements have been 

met. 

   (q) "Funding" means any financial support given by an agency, including contracts, 

grants, subsidies, loans or other forms of direct or indirect financial assistance, in 

connection with a proposed action. 

   (r) “Green infrastructure” means practices that manage storm water through 

infiltration, evapo-transpiration and reuse including only the following: the use of 

permeable pavement; bio-retention; green roofs and green walls; tree pits and urban 

forestry; storm water planters; rain gardens; vegetated swales; downspout 

disconnection; or storm water harvesting and reuse.   

  [r] (s) "Impact" means to change or have an effect on any aspect(s) of the 

environment. 

  [s] (t) "Involved agency" means an agency that has jurisdiction by law to fund, approve 

or directly undertake an action. If an agency will ultimately make a discretionary 

decision to fund, approve or undertake an action, then it is an "involved agency" 

notwithstanding that it has not received an application for funding or approval at the time 

the SEQR process is commenced. The lead agency is also an "involved agency". 

  [t] (u) "Interested agency" means an agency that lacks the jurisdiction to fund, approve 

or directly undertake an action but wishes to participate in the review process because 
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of its specific expertise or concern about the proposed action. An "interested agency" 

has the same ability to participate in the review process as a member of the public. 

  [u] (v) "Lead agency" means an involved agency principally responsible for 

undertaking, funding or approving an action, and therefore responsible for determining 

whether an environmental impact statement is required in connection with the action, 

and for the preparation and filing of the statement if one is required. 

   [v] (w) "Local agency" means any local agency, board, authority, district, commission 

or governing body, including any city, county and other political subdivision of the state. 

  [w] (x) "Ministerial act" means an action performed upon a given state of facts 

in a prescribed manner imposed by law without the exercise of any judgment or 

discretion as to the propriety of the act, such as the granting of a hunting or fishing 

license. 

    [x] (y) "Mitigation" means a way to avoid or minimize adverse environmental impacts. 

   [(y)] (z) "Negative declaration" means a written determination by a lead agency that 

the implementation of the action as proposed will not result in any significant adverse 

environmental impacts. A negative declaration may also be a conditioned negative 

declaration as defined in subdivision (h) of this section. Negative declarations must be 

prepared, filed and published in accordance with sections 617.7 and 617.12 of this Part. 

   [z] (aa) "Person" means any agency, individual, corporation, governmental entity, 

partnership, association, trustee or other legal entity. 

   [aa] (ab) "Permit" means a permit, lease, license, certificate or other entitlement for 

use or permission to act that may be granted or issued by an agency. 

   [ab] (ac) "Physical alteration" includes, but is not limited to, the following activities: 

vegetation removal, demolition, stockpiling materials, grading and other forms of 

earthwork, dumping, filling or depositing, discharges to air or water, excavation or 

trenching, application of pesticides, herbicides, or other chemicals, application of 

sewage sludge, dredging, flooding, draining or dewatering, paving, construction of 

buildings, structures or facilities, and extraction, injection or recharge of resources 

below ground. 

   [ac] (ad) "Positive declaration" means a written [statement prepared] determination by 

the lead agency indicating that implementation of the action as proposed may have a 
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significant adverse impact on the environment and that an environmental impact 

statement will be required. Positive declarations must be prepared, filed and published 

in accordance with sections 617.7 and 617.12 of this Part. 

   [ad] (ae) "Project sponsor" means any applicant or agency primarily responsible for 

undertaking an action. 

   [ae] (af) "Residential" means any facility used for permanent or seasonal habitation, 

including but not limited to: realty subdivisions, apartments, mobile home parks, and 

campsites offering any utility hookups for recreational vehicles. It does not include such 

facilities as hotels, hospitals, nursing homes, dormitories or prisons. 

   [af] (ag) "Scoping" means the process by which the lead agency identifies the 

potentially significant adverse impacts related to the proposed action that are to be 

addressed in the draft EIS including the content and level of detail of the analysis, the 

range of alternatives, the mitigation measures needed and the identification of 

[nonrelevant] irrelevant issues. Scoping, which is not limited to the analysis of potentially 

significant issues identified in the EAF, provides a project sponsor with [guidance on] a 

written outline of [matters] topics [which] that must be considered and provides an 

opportunity for early participation by involved agencies and the public in the review of 

the proposal.  

   [ag] (ah) "Segmentation" means the division of the environmental review of an action 

such that various activities or stages are addressed under this Part as though they were 

independent, unrelated activities, needing individual determinations of significance. 

   [ah] (ai) "State agency" means any state department, agency, board, public benefit 

corporation, public authority or commission. 

   [ai] (aj) "Type I action" means an action or class of actions identified in section 617.4 

of this Part, or in any involved agency's procedures adopted pursuant to section 617.14 

of this Part. 

   [aj] (ak) "Type II action" means an action or class of actions identified in section 617.5 

of this Part. When the term is applied in reference to an individual agency's authority to 

review or approve a particular proposed project or action, it shall also mean an action or 

class of actions identified as Type II actions in that agency's own procedures to 

implement SEQR adopted pursuant to section 617.14 of this Part. [The fact that an 
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action is identified as a Type II action in any agency's procedures does not mean that it 

must be treated as a Type II action by any other involved agency not identifying it as a 

Type II action in its procedures.] 

   [ak] (al) "Unlisted action" means all actions not identified as a Type I or Type II action 

in this Part, or, in the case of a particular agency action, not identified as Type I or Type 

II action in the agency’s own SEQR procedures.  
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§ 617.3 General rules 

(a)   No agency involved in an action may undertake, fund or approve the action until it 

has complied with the provisions of SEQR. A project sponsor may not commence any 

physical alteration related to an action until the provisions of SEQR have been complied 

with. The only exception to this is provided under section 617.5(c) [ (18), (21), and (28)] 

(24), (27), and (34) of this Part. An involved agency may not issue its findings and 

decision on an action if it knows any other involved agency has determined that the 

action may have a significant adverse impact on the environment, until a final EIS has 

been filed. The only exception to this is provided under section 617.9(a) (5)(i) of this 

Part.  

(b)   SEQR does not change the existing jurisdiction of agencies nor the jurisdiction 

between or among state and local agencies. SEQR provides all involved agencies with 

the authority, following the filing of a final EIS and written findings statement, or 

pursuant to section 617.7(d) of this Part to impose substantive conditions upon an 

action to ensure that the requirements of this Part have been satisfied. The conditions 

imposed must be practicable and reasonably related to impacts identified in the EIS or 

the conditioned negative declaration.  

(c)   An application for agency funding or approval of a Type I or Unlisted action will not 

be complete until: 

(1)  a negative declaration has been issued; or 

(2)  until a draft EIS has been accepted by the lead agency as satisfactory with respect 

to scope, content and adequacy. When the draft EIS is accepted the SEQR process will 

run concurrently with other procedures relating to the review and approval of the action, 

if reasonable time is provided for preparation, review and public hearings with respect to 

the draft EIS.  

(d)   The lead agency will make every reasonable effort to involve project sponsors, 

other agencies and the public in the SEQR process. Early consultations initiated by 

agencies can serve to narrow issues of significance and to identify areas of controversy 

relating to environmental issues, thereby focusing on the impacts and alternatives 

requiring in-depth analysis in an EIS.  
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(e)   Each agency involved in a proposed action has the responsibility to provide the 

lead agency with information it may have that may assist the lead agency in making its 

determination of significance, to identify potentially significant adverse impacts in the 

scoping process, to comment in a timely manner on the EIS if it has concerns which 

need to be addressed and to participate as may be needed, in any public hearing. 

Interested agencies are strongly encouraged to make known their views on the action, 

particularly with respect to their areas of expertise and jurisdiction.  

 (f)   No SEQR determination of significance, EIS or findings statement is required for 

actions which are Type II.  

(g)   Actions commonly consist of a set of activities or steps. The entire set of activities 

or steps must be considered the action, whether the agency decision-making relates to 

the action as a whole or to only a part of it. 

(1)  Considering only a part or segment of an action is contrary to the intent of SEQR. If 

a lead agency believes that circumstances warrant a segmented review, it must clearly 

state in its determination of significance, and any subsequent EIS, the supporting 

reasons and must demonstrate that such review is clearly no less protective of the 

environment. Related actions should be identified and discussed to the fullest extent 

possible. 

(2)  If it is determined that an EIS is necessary for an action consisting of a set of 

activities or steps, only one draft and one final EIS need be prepared on the action 

provided that the statement addresses each part of the action at a level of detail 

sufficient for an adequate analysis of the significant adverse environmental impacts. 

Except for a supplement to a generic environmental impact statement (see section 

617.10(d) of this Part), a supplement to a draft or final EIS will only be required in the 

circumstances prescribed in section 617.9(a)(7) of this Part.  

(h)   Agencies must carry out the terms and requirements of this Part with minimum 

procedural and administrative delay, must avoid unnecessary duplication of reporting 

and review requirements by providing, where feasible, for combined or consolidated 

proceedings, and must expedite all SEQR proceedings in the interest of prompt review.  
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(i)   Time periods in this Part may be extended by mutual agreement between a project 

sponsor and the lead agency, with notice to all other involved agencies by the lead 

agency.  
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§ 617.4 Type I actions 

   (a) The purpose of the list of Type I actions in this section is to identify, for agencies, 

project sponsors and the public, those actions and projects that are more likely to 

require the preparation of an EIS than Unlisted actions. All agencies are subject to this 

Type I list. 

   (1) This Type I list is not exhaustive of those actions that an agency determines may 

have a significant adverse impact on the environment and requires the preparation of an 

EIS. However, the fact that an action or project has been listed as a Type I action 

carries with it the presumption that it is likely to have a significant adverse impact on the 

environment and may require an EIS. For all individual actions which are Type I or 

Unlisted, the determination of significance must be made by comparing the impacts 

which may be reasonably expected to result from the proposed action with the criteria 

listed in section 617.7(c) of this Part. 

   (2) Agencies may adopt their own lists of additional Type I actions, may adjust the 

thresholds to make them more inclusive, and may continue to use previously adopted 

lists of Type I actions to complement those contained in this section. Designation of a 

Type I action by one involved agency requires coordinated review by all involved 

agencies. An agency may not designate as Type I any action identified as Type II in 

section 617.5 of this Part. 

   (b) The following actions are Type I if they are to be directly undertaken, funded or 

approved by an agency: 

   (1) the adoption of a municipality's land use plan, the adoption by any agency of a 

comprehensive resource management plan or the initial adoption of a municipality's 

comprehensive zoning regulations; 

   (2) the adoption of changes in the allowable uses within any zoning district, affecting 

25 or more acres of the district; 

   (3) the granting of a zoning change, at the request of an applicant, for an action that 

meets or exceeds one or more of the thresholds given elsewhere in this list; 

   (4) the acquisition, sale, lease, annexation or other transfer of 100 or more contiguous 

acres of land by a state or local agency; 
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   (5) construction of new residential units that meet or exceed the following thresholds: 

   (i) 10 units in municipalities that have not adopted zoning or subdivision regulations; 

   (ii) 50 units not to be connected (at the commencement of habitation) to existing 

community or public water and sewerage systems including sewage treatment works; 

   (iii) in a city, town or village having a population of [less than] 150,000 persons or less, 

[250] 200 units to be connected (at the commencement of habitation) to existing 

community or public water and sewerage systems including sewage treatment works; 

   (iv) in a city, town or village having a population of greater than 150,000 persons but 

less than 1,000,000 persons, [1,000] 500 units to be connected (at the commencement 

of habitation) to existing community or public water and sewerage systems including 

sewage treatment works; or 

   (v) in a city or town having a population of [greater than] 1,000,000 or more persons, 

[2,500] 1000 units to be connected (at the commencement of habitation) to existing 

community or public water and sewerage systems including sewage treatment works; 

   (6) activities, other than the construction of residential facilities, that meet or exceed 

any of the following thresholds; or the expansion of existing nonresidential facilities by 

more than 50 percent of any of the following thresholds: 

   (i) a project or action that involves the physical alteration of 10 acres; 

   (ii) a project or action that would use ground or surface water in excess of 2,000,000 

gallons per day; 

(iii) parking for 500 vehicles in a city, town or village having a population of 150,000 

persons or less; 

   [iii] (iv) parking for 1,000 vehicles in a city, town or village having a population of more 

than 150,000 persons; 

   [iv] (v) in a city, town or village having a population of 150,000 persons or less, a 

facility with more than 100,000 square feet of gross floor area; 

   [v] (vi) in a city, town or village having a population of more than 150,000 persons, a 

facility with more than 240,000 square feet of gross floor area; 

   (7) any structure exceeding 100 feet above original ground level in a locality without 

any zoning regulation pertaining to height; 



 Page 14 of 40 

   (8) any Unlisted action that includes a nonagricultural use occurring wholly or partially 

within an agricultural district (certified pursuant to Agriculture and Markets Law, article 

25-AA, sections 303 and 304) and exceeds 25 percent of any threshold established in 

this section; 

   (9) any Unlisted action (unless the action is designed for the preservation of the facility 

or site), that exceeds 25 percent of any threshold established in this section, occurring 

wholly or partially within, or substantially contiguous to, any historic building, structure, 

facility, site or district or  prehistoric site that is listed on the National Register of Historic 

Places (Volume 36 of the Code of Federal Regulations, parts 60 and 63, which is 

incorporated by reference pursuant to section 617.17 of this Part), or that [has been 

proposed by the New York State Board on Historic Preservation for a recommendation 

to the State Historic Preservation Officer for nomination for inclusion in the National 

Register, or that] is listed on the State Register of Historic Places or that has been 

determined by the Commissioner of the Office of Parks, Recreation and Historic 

Preservation to be eligible for listing on the State Register of Historic Places pursuant to 

sections 14.07 or 14.09 of the Parks, Recreation and Historic Preservation Law [(The 

National Register of Historic Places is established by 36 Code of Federal Regulations 

(CFR) Parts 60 and 63 , 1994 (see section 617.17 of this Part))]; 

   (10) any Unlisted action, that exceeds 25 percent of any threshold in this section, 

occurring wholly or partially within or substantially contiguous to any publicly owned or 

operated parkland, recreation area or designated open space, including any site on the 

Register of National Natural Landmarks pursuant to 36 CFR part 62[, 1994] ([see] which 

is incorporated by reference pursuant to section 617.17 of this Part); or 

   (11) any Unlisted action that exceeds a Type I threshold established by an involved 

agency pursuant to section 617.14 of this Part. 
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§ 617.5 Type II Actions 

   (a) Actions or classes of actions identified in subdivision (c) of this section are not 

subject to review under this Part, except as otherwise provided in this section. These 

actions have been determined not to have a significant impact on the environment or 

are otherwise precluded from environmental review under Environmental Conservation 

Law, article 8. The actions identified in subdivision (c) of this section apply to all 

agencies. 

   (b) Each agency may adopt its own list of Type II actions to supplement the actions in 

subdivision (c) of this section. No agency is bound by an action on another agency's 

Type II list. The fact that an action is identified as a Type II action in an agency's 

procedures does not mean that it must be treated as a Type II action by any other 

involved agency not identifying it as a Type II action in its procedures. 

 An agency that identifies an action as not requiring any determination or procedure 

under this Part is not an involved agency. Each of the actions on an agency Type II list 

must: 

   (1) in no case, have a significant adverse impact on the environment based on the 

criteria contained in section 617.7(c) of this Part; and 

   (2) not be a Type I action as defined in section 617.4 of this Part. 

   (c) The following actions are not subject to review under this Part: 

   (1) maintenance or repair involving no substantial changes in an existing structure or 

facility; 

   (2) replacement, rehabilitation or reconstruction of a structure or facility, in kind, on the 

same site, including upgrading buildings to meet building, energy, or fire codes unless 

such action meets or exceeds any of the thresholds in section 617.4 of this Part; 

   (3) retrofit of an existing structure and its appurtenant areas to incorporate green 

infrastructure; 

   [3] (4) agricultural farm management practices, including construction, maintenance 

and repair of farm buildings and structures, and land use changes consistent with 

generally accepted principles of farming; 

   [4] (5) repaving of existing highways not involving the addition of new travel lanes; 
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   [5] (6) street openings and right-of-way openings for the purpose of repair or 

maintenance of existing utility facilities; 

   (7) installation of telecommunication cables in existing highway or utility rights of way 

utilizing trenchless burial or aerial placement on existing poles; 

   [6] (8) maintenance of existing landscaping or natural growth; 

   [7] (9) construction or expansion of a primary or accessory/appurtenant, non-

residential structure or facility involving less than 4,000 square feet of gross floor area 

and not involving a change in zoning or a use variance and consistent with local land 

use controls, but not radio communication or microwave transmission facilities; 

   [8] (10) routine activities of educational institutions, including expansion of existing 

facilities by less than 10,000 square feet of gross floor area and school closings, but not 

changes in use related to such closings; 

   [9] (11) construction or expansion of a single-family, a two-family or a three-family 

residence on an approved lot including provision of necessary utility connections as 

provided in paragraph [(11)] (13) of this subdivision and the installation, maintenance 

[and/] or upgrade of a drinking water well [and] or a septic system, or both, and 

conveyances of land in connection therewith; 

   [10] (12) construction, expansion or placement of minor accessory/appurtenant 

residential structures, including garages, carports, patios, decks, swimming pools, 

tennis courts, satellite dishes, fences, barns, storage sheds or other buildings not 

changing land use or density; 

   [11] (13) extension of utility distribution facilities, including gas, electric, telephone, 

cable, water and sewer connections to render service in approved subdivisions or in 

connection with any action on this list; 

   (14) installation of solar energy arrays where such installation involves 25 acres or 

less of physical alteration on the following sites:  

(i) closed landfills; 

(ii) brownfield sites that have received a Brownfield Cleanup Program certificate 

of completion (“COC”) pursuant to ECL § 27-1419 and 6 NYCRR § 375-3.9 or 

Environmental Restoration Project sites that have received a COC pursuant to 6 

NYCRR § 375-4.9, where the COC under either program for a particular site has 



 Page 17 of 40 

an allowable use of commercial or industrial, provided that the change of use 

requirements in 6 NYCRR § 375-1.11(d) are complied with; 

(iii) sites that have received an inactive hazardous waste disposal site full liability 

release or a COC pursuant to 6 NYCRR § 375-2.9, where the Department has 

determined an allowable use for a particular site is commercial or industrial, 

provided that the change of use requirements in 6 NYCRR § 375-1.11(d) are 

complied with;  

(iv) currently disturbed areas at publicly-owned wastewater treatment facilities;  

(v) currently disturbed areas at sites zoned for industrial use; and  

(vi) parking lots or parking garages; 

   (15) installation of solar energy arrays on an existing structure provided the structure 

is not: 

  (i) listed on the National or State Register of Historic Places;  

(ii) located within a district listed in the National or State Register of Historic 

Places;  

(iii) been determined by the Commissioner of the Office of Parks, Recreation and 

Historic Preservation to be eligible for listing on the State Register of Historic 

Places pursuant to sections 14.07 or 14.09 of the Parks, Recreation and Historic 

Preservation Law; or 

(iv) within a district that has been determined by the Commissioner of the Office 

of Parks, Recreation and Historic Preservation to be eligible for listing on the 

State Register of Historic Places pursuant to sections 14.07 or 14.09 of the 

Parks, Recreation and Historic Preservation Law; 

   [12] (16) granting of individual setback and lot line variances and adjustments; 

   [13] (17) granting of an area variance[s] for a single-family, two-family or three-family 

residence; 

   (18) reuse of a residential or commercial structure, or of a structure containing mixed 

residential and commercial uses, where the residential or commercial use is a permitted 

use under the applicable zoning law or ordinance, including permitted by special use 

permit, and the action does not meet or exceeds any of the thresholds in section 617.4 

of this Part;  
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   (19) the recommendations of a county or regional planning board or agency pursuant 

to General Municipal Law sections 239-m or 239-n;  

   [14] (20) public or private best forest management ([silvicultural] silviculture) practices 

on less than 10 acres of land, but not including waste disposal, land clearing not directly 

related to forest management, clear-cutting or the application of herbicides or 

pesticides; 

   [15] (21) minor temporary uses of land having negligible or no permanent impact on 

the environment; 

   [16] (22) installation of traffic control devices on existing streets, roads and highways; 

   [17] (23) mapping of existing roads, streets, highways, natural resources, land uses 

and ownership patterns; 

   [18] (24) information collection including basic data collection and research, water 

quality and pollution studies, traffic counts, engineering studies, surveys, subsurface 

investigations and soils studies that do not commit the agency to undertake, fund or 

approve any Type I or Unlisted action; 

   [19] (25) official acts of a ministerial nature involving no exercise of discretion, 

including building permits and historic preservation permits where issuance is 

predicated solely on the applicant's compliance or noncompliance with the relevant local 

building or preservation code(s); 

   [20] (26) routine or continuing agency administration and management, not including 

new programs or major reordering of priorities that may affect the environment; 

   [21] (27) conducting concurrent environmental, engineering, economic, feasibility and 

other studies and preliminary planning and budgetary processes necessary to the 

formulation of a proposal for action, provided those activities do not commit the agency 

to commence, engage in or approve such action; 

   [22] (28) collective bargaining activities; 

   [23] (29) investments by or on behalf of agencies or pension or retirement systems, or 

refinancing existing debt; 

   [24] (30) inspections and licensing activities relating to the qualifications of individuals 

or businesses to engage in their business or profession; 
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   [25] (31) purchase or sale of furnishings, equipment or supplies, including surplus 

government property, other than the following: land, radioactive material, pesticides, 

herbicides, or other hazardous materials; 

   [26] (32) license, lease and permit renewals, or transfers of ownership thereof, where 

there will be no material change in permit conditions or the scope of permitted activities; 

   [27] (33) adoption of regulations, policies, procedures and local legislative decisions in 

connection with any action on this list; 

   [28] (34) engaging in review of any part of an application to determine compliance with 

technical requirements, provided that no such determination entitles or permits the 

project sponsor to commence the action unless and until all requirements of this Part 

have been fulfilled; 

   [29] (35) civil or criminal enforcement proceedings, whether administrative or judicial, 

including a particular course of action specifically required to be undertaken pursuant to 

a judgment or order, or the exercise of prosecutorial discretion; 

   [30] (36) adoption of a moratorium on land development or construction; 

   [31 interpreting] (37) interpretation of an existing code, rule or regulation; 

   [32] (38) designation of local landmarks or their inclusion within historic districts; 

   (39) an agency’s acquisition and dedication of 25 acres or less of land for parkland, or 

dedication of land for parkland that was previously acquired, or acquisition of a 

conservation easement; 

   (40) sale and conveyance of real property by public auction pursuant to article 11 of 

the Real Property Tax Law;  

   (41) construction and operation of an anaerobic digester, within currently disturbed 

areas at an operating publicly-owned landfill, provided the digester has a feedstock 

capacity of less than 150 wet tons per day, and only produces Class A digestate (as 

defined in 6 NYCRR § 361-3.7) that can be beneficially used or biogas to generate 

electricity or to make vehicle fuel, or both; 

   [33] (42) emergency actions that are immediately necessary on a limited and 

temporary basis for the protection or preservation of life, health, property or natural 

resources, provided that such actions are directly related to the emergency and are 

performed to cause the least change or disturbance, practicable under the 
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circumstances, to the environment. Any decision to fund, approve or directly undertake 

other activities after the emergency has expired is fully subject to the review procedures 

of this Part; 

   [34] (43) actions undertaken, funded or approved prior to the effective dates set forth 

in SEQR (see chapters 228 of the Laws of 1976, 253 of the Laws of 1977 and 460 of 

the Laws of 1978), except in the case of an action where it is still practicable either to 

modify the action in such a way as to mitigate potentially adverse environmental 

impacts, or to choose a feasible or less environmentally damaging alternative, the 

commissioner may, at the request of any person, or on his own motion, require the 

preparation of an environmental impact statement; or, in the case of an action where the 

responsible agency proposed a modification of the action and the modification may 

result in a significant adverse impact on the environment, an environmental impact 

statement must be prepared with respect to such modification; 

   [35] (44) actions requiring a certificate of environmental compatibility and public need 

under articles VII, VIII, [or] X or 10 of the Public Service Law and the consideration of, 

granting or denial of any such certificate; 

   [36] (45) actions subject to the class A or class B regional project jurisdiction of the 

Adirondack Park Agency or a local government pursuant to sections 807, 808 and 809 

of the Executive Law, except class B regional projects subject to review by local   

government pursuant to section 807 of the Executive Law located within the Lake 

George Park as defined by subdivision one of section 43-0103 of the Environmental 

Conservation Law; and 

   [37] (46) actions of the Legislature and the Governor of the State of New York or of 

any court, but not actions of local legislative bodies except those local legislative 

decisions such as rezoning where the local legislative body determines the action will 

not be entertained. 
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§ 617.6 Initial review of actions and establishing lead agency 

(a) Initial review of actions. 

(1) As early as possible in an agency's formulation of an action it proposes to undertake, 

or as soon as an agency receives an application for funding or for approval of an action, 

it must do the following: 

(i) Determine whether the action is subject to SEQR. If the action is a Type II action, the 

agency has no further responsibilities under this Part; 

(ii) Determine whether the action involves a federal agency. If the action involves a 

federal agency, the provisions of section 617.15 of this Part apply; 

(iii) Determine whether the action may involve one or more other agencies; and 

(iv) Make a preliminary classification of an action as Type I or Unlisted, using the 

information available and comparing it with the thresholds set forth in section 617.4 of 

this Part. Such preliminary classification will assist in determining whether a full EAF 

and coordinated review is necessary. 

(2) For Type I actions, a full EAF (see section 617.20, Appendix A, of this Part) must be 

used to determine the significance of such actions. The project sponsor must complete 

Part 1 of the full EAF, including a list of all other involved agencies that the project 

sponsor has been able to identify, exercising all due diligence. The lead agency is 

responsible for preparing [Parts] parts 2 and [, as needed, Part] 3. 

(3) For Unlisted actions, the short EAF (see section 617.20, Appendix [C] B, of this Part) 

must be used to determine the significance of such actions. However, an agency may 

instead use the full EAF for Unlisted actions if the short EAF would not provide the lead 

agency with sufficient information on which to base its determination of significance. 

The lead agency may require other information necessary to determine significance. 

[(4) An agency may waive the requirement for an EAF if a draft EIS is prepared or 

submitted. The draft EIS may be treated as an EAF for the purpose of determining 

significance.] 

[(5)] (4) For state agencies only, determine whether the action is located in the coastal 

area. If the action is either Type I or Unlisted and is in the coastal area, the provisions of 

19 NYCRR 600 also apply. This provision applies to all state agencies, whether acting 

as a lead or involved agency. 
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[(6)] (5) Determine whether the Type I or Unlisted action is located in an agricultural 

district and comply with the provisions of subdivision (4) of section 305 of article 25-AA 

of the Agriculture and Markets Law, if applicable. 

(b) Establishing lead agency. (1) When a single agency is involved, that agency will be 

the lead agency when it proposes to undertake, fund or approve a Type I or Unlisted 

action that does not involve another agency. 

(i) If the agency is directly undertaking the action, it must determine the significance of 

the action as early as possible in the design or formulation of the action. 

(ii) If the agency has received an application for funding or approval of the action, it 

must determine the significance of the action within 20 calendar days of its receipt of the 

application, an EAF, or any additional information reasonably necessary to make that 

determination, whichever is later. 

(2) When more than one agency is involved: 

(i) For all Type I actions and for coordinated review of Unlisted actions involving more 

than one agency, a lead agency must be established prior to a determination of 

significance. For Unlisted actions where there will be no coordinated review, the 

procedures in paragraph (4) of this subdivision must be followed. 

(ii) When an agency has been established as the lead agency for an action involving an 

applicant and has determined that an EIS is required, it must, in accordance with 

section 617.12(b) of this Part, promptly notify the applicant and all other involved 

agencies, in writing, that it is the lead agency, that an EIS is required and whether that 

scoping will be conducted. 

(iii) The lead agency will continue in that role until it files either a negative declaration or 

a findings statement or a lead agency is re-established in accordance with paragraph 

(6) of this subdivision. 

(3) Coordinated review. 

(i) When an agency proposes to directly undertake, fund or approve a Type I action or 

an Unlisted action undergoing coordinated review with other involved agencies, it must, 

as soon as possible, transmit Part 1 of the EAF completed by the project sponsor, or a 

draft EIS and a copy of any application it has received to all involved agencies and 

notify them that a lead agency must be agreed upon within 30 calendar days of the date 
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the EAF or draft EIS was transmitted to them. For the purposes of this Part, and unless 

otherwise specified by the department, all coordination and filings with the department 

as an involved agency must be with the appropriate regional office of the department. 

(ii) The lead agency must determine the significance of the action within 20 calendar 

days of its establishment as lead agency, or within 20 calendar days of its receipt of all 

information it may reasonably need to make the determination of significance, 

whichever occurs later, and must immediately prepare, file and publish the 

determination in accordance with section 617.12 of this Part. 

(iii) If a lead agency exercises due diligence in identifying all other involved agencies 

and provides written notice of its determination of significance to the identified involved 

agencies, then no involved agency may later require the preparation of an EAF, a 

negative declaration or an EIS in connection with the action. The determination of 

significance issued by the lead agency following coordinated review is binding on all 

other involved agencies. 

(4) Uncoordinated review for Unlisted actions involving more than one agency. (i) An 

agency conducting an uncoordinated review may proceed as if it were the only involved 

agency pursuant to subdivision (a) of this section unless and until it determines that an 

action may have a significant adverse impact on the environment. 

(ii) If an agency determines that the action may have a significant adverse impact on the 

environment, it must then coordinate with other involved agencies. 

(iii) At any time prior to its final decision an agency may have its negative declaration 

superseded by a positive declaration by any other involved agency. 

(5) Actions for which lead agency cannot be agreed upon: 

(i) If, within the 30 calendar days allotted for establishment of lead agency, the involved 

agencies are unable to agree upon which agency will be the lead agency, any involved 

agency or the project sponsor may request, by certified mail or other form of receipted 

delivery to the commissioner, that a lead agency be designated. Simultaneously, copies 

of the request must be sent by certified mail or other form of receipted delivery to all 

involved agencies and the project sponsor. Any agency raising a dispute must be ready 

to assume the lead agency functions if such agency is designated by the commissioner. 



 Page 24 of 40 

(ii) The request must identify each involved agency's jurisdiction over the action, and all 

relevant information necessary for the commissioner to apply the criteria in 

subparagraph (v) of this paragraph, and state that all comments must be submitted to 

the commissioner within 10 calendar days after receipt of the request. 

(iii) Within 10 calendar days of the date a copy of the request is received by them, 

involved agencies and the project sponsor may submit to the commissioner any 

comments they may have on the action. Such comments must contain the information 

indicated in subparagraph (ii) of this paragraph. 

(iv) The commissioner must designate a lead agency within 20 calendar days of the 

date the request or any supplemental information the commissioner has required is 

received, based on a review of the facts, the criteria below, and any comments 

received. 

(v) The commissioner will use the following criteria, in order of importance, to designate 

lead agency: 

(a) whether the anticipated impacts of the action being considered are primarily of 

statewide, regional, or local significance (i.e., if such impacts are of primarily local 

significance, all other considerations being equal, the local agency involved will be lead 

agency); 

(b) which agency has the broadest governmental powers for investigation of the 

impact(s) of the proposed action; and 

(c) which agency has the greatest capability for providing the most thorough 

environmental assessment of the proposed action. 

(vi) Notice of the commissioner's designation of lead agency will be mailed to all 

involved agencies and the project sponsor. 

(6) Re-establishment of lead agency. 

(i) Re-establishment of lead agency may occur by agreement of all involved agencies in 

the following circumstances: 

(a) for a supplement to a final EIS or generic EIS; 

(b) upon failure of the lead agency's basis of jurisdiction; or 

(c) upon agreement of the project sponsor, prior to the acceptance of a draft EIS. 
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(ii) Disputes concerning re-establishment of lead agency for a supplement to a final EIS 

or generic EIS are subject to the designation procedures contained in paragraph (b)(5) 

of this section. 

(iii) Notice of re-establishment of lead agency must be given by the new lead agency to 

the project sponsor within 10 days of its establishment.
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§ 617.7 remains the same.  

§ 617.8 Scoping 

   (a) The primary goals of scoping are to focus the EIS on potentially significant adverse 

impacts and to eliminate consideration of those impacts that are irrelevant or not 

significant [or nonsignificant]. Scoping is [not] required for all EISs (except for 

supplemental EISs), and [. Scoping] may be initiated by the lead agency or the project 

sponsor. 

   (b) [If scoping is conducted,] The [the] project sponsor must submit a draft scope that 

contains the items identified in paragraphs [(f)] (e) (1) through (5) of this section to the 

lead agency. The lead agency must provide a copy of the draft scope to all involved 

agencies, and make it available to any individual or interested agency that has 

expressed an interest in writing to the lead agency. 

   [(c) If scoping is not conducted, the project sponsor may prepare a draft EIS for 

submission to the lead agency.] 

   [(d)] (c) Involved agencies should provide written comments reflecting their concerns, 

jurisdictions and [information] needs for environmental analysis sufficient to ensure that 

the EIS will be adequate to support their SEQR findings. The lead agency must include 

such informational needs in the final scope provided they are reasonable. Failure of an 

involved agency to participate in the scoping process will not delay completion of the 

final written scope. 

   [(e)] (d) Scoping must include an opportunity for public participation. The lead agency 

may either provide a period of time for the public to review and provide written 

comments on a draft scope or provide for public input through the use of meetings, 

exchanges of written material, or other means. 

   [(f)] (e) The lead agency must provide a final written scope to the project sponsor, all 

involved agencies and any individual that has expressed an interest in writing to the 

lead agency within 60 days of its receipt of a draft scope. The final written scope should 

include: 

   (1) a brief description of the proposed action; 

   (2) the potentially significant adverse impacts identified both in Part 3 of the 

environmental assessment form [the positive declaration] and as a result of consultation 
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with the other involved agencies and the public, including an identification of those 

particular aspect(s) of the environmental setting that may be impacted; 

   (3) the extent and quality of information needed for the preparer to adequately 

address each impact, including an identification of relevant existing information, and 

required new information, including the required methodology(ies) for obtaining new 

information; 

   (4) an initial identification of mitigation measures; 

   (5) the reasonable alternatives to be considered; 

   (6) an identification of the information [/] or data that should be included in an 

appendix rather than the body of the draft EIS; and 

   (7) a brief description of the [those] prominent issues that were considered in the 

review of the environmental assessment form or raised during scoping, or both, and 

determined to be [not] neither relevant nor [or not] environmentally significant or that 

have been adequately addressed in a prior environmental review and the reasons why 

those issues were not included in the final scope.   

   [(g)] (f) All relevant issues should be raised before the issuance of a final written 

scope. Any agency or person raising issues after that time must provide to the lead 

agency and project sponsor a written statement that identifies: 

   (1) the nature of the information; 

   (2) the importance and relevance of the information to a potential significant impact; 

   (3) the reason(s) why the information was not identified during scoping and why it 

should be included at this stage of the review. 

   [(h)] (g) The project sponsor [may] must incorporate information submitted consistent 

with subdivision [(g)] (f) of this section into the draft EIS [at its discretion] or attach such 

comments into an appendix of the draft EIS. [Any substantive information not 

incorporated into the draft EIS must be considered as public comment on the draft EIS.] 

   [(i)] (h) If the lead agency fails to provide a final written scope within 60 calendar days 

of its receipt of a draft scope, the project sponsor may prepare and submit a draft EIS 

consistent with the submitted draft scope. 
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§ 617.9 Preparation and content of environmental impact statements 

   (a) Environmental impact statement procedures.  

(1) The project sponsor or the lead agency, at the project sponsor's option, will prepare 

the draft EIS. If the project sponsor does not exercise the option to prepare the draft 

EIS, the lead agency will prepare it, cause it to be prepared or terminate its review of 

the action. A fee may be charged by the lead agency for preparation or review of an EIS 

pursuant to section 617.13 of this Part. [When the project sponsor prepares the draft 

EIS, the document must be submitted to the lead agency.] 

   (2) The lead agency will use the final written scope [, if any,] and the standards 

contained in this section to determine whether to accept the draft EIS as adequate with 

respect to its scope and content for the purpose of commencing public review. This 

determination must be made in accordance with the standards in this section within 45 

days of receipt of the draft EIS. A draft EIS is adequate with respect to scope and 

content for the purpose of commencing public review if it meets the requirements of the 

final written scope, sections 617.8 (g) and 617.9 (b) of this Part, and provides the public 

and involved agencies with the necessary information to evaluate project impacts, 

alternatives, and mitigation measures.  

   (i) If the draft EIS is determined to be inadequate, the lead agency must identify in 

writing the deficiencies and provide this information to the project sponsor.  

   (ii) The lead agency must determine whether to accept the resubmitted draft EIS 

within 30 days of its receipt. The determination of adequacy of a resubmitted draft EIS 

must be based solely on the written list of deficiencies provided by the lead agency 

following the previous review, unless changes are proposed for the project, there is 

newly discovered information, or there is a change in circumstances related to the 

project. 

   (3) When the lead agency has completed a draft EIS or when it has determined that a 

draft EIS prepared by a project sponsor is adequate for public review, the lead agency 

must prepare, file and publish a notice of completion of the draft EIS and file copies of 

the draft EIS in accordance with the requirements set forth in section 617.12 of this Part. 
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The minimum public comment period on the draft EIS is 30 days. The comment period 

begins with the first filing and circulation of the notice of completion. 

   (4) When the lead agency has completed a draft EIS or when it has determined that a 

draft EIS prepared by a project sponsor is adequate for public review, the lead agency 

will determine whether or not to conduct a public hearing concerning the action. In 

determining whether or not to hold a SEQR hearing, the lead agency will consider: the 

degree of interest in the action shown by the public or involved agencies; whether 

substantive or significant adverse environmental impacts have been identified; the 

adequacy of the mitigation measures and alternatives proposed; and the extent to which 

a public hearing can aid the agency decision-making processes by providing a forum 

for, or an efficient mechanism for the collection of, public comment. If a hearing is to be 

held: 

   (i) the lead agency must prepare and file a notice of hearing in accordance with 

section 617.12(a) and (b) of this Part. Such notice may be contained in the notice of 

completion of the draft EIS. The notice of hearing must be published, at least 14 

calendar days in advance of the public hearing, in a newspaper of general circulation in 

the area of the potential impacts of the action. For state agency actions that apply 

statewide, this requirement can be satisfied by publishing the hearing notice in the ENB 

and the State Register; 

   (ii) the hearing will commence no less than 15 calendar days or no more than 60 

calendar days after the filing of the notice of completion of the draft EIS by the lead 

agency pursuant to section 617.12(b) of this Part. When a SEQR hearing is to be held, 

it should be conducted with other public hearings on the proposed action, whenever 

practicable; and 

   (iii) comments will be received and considered by the lead agency for no less than 30 

calendar days from the first filing and circulation of the notice of completion, or no less 

than 10 calendar days following a public hearing at which the environmental impacts of 

the proposed action are considered, whichever is later. 

   (5) Except as provided in subparagraph (i) of this paragraph, the lead agency must 

prepare or cause to be prepared, and must file a final EIS, within 45 calendar days after 
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the close of any hearing or within 60 calendar days after the filing of the draft EIS, 

whichever occurs later. 

   (i) No final EIS need be prepared if: 

   (a) the proposed action has been withdrawn or; 

   (b) on the basis of the draft EIS, and comments made thereon, the lead agency has 

determined that the action will not have a significant adverse impact on the 

environment. A negative declaration must then be prepared, filed and published in 

accordance with section 617.12 of this Part. 

 (ii) The last date for preparation and filing of the final EIS may be extended under 

the following circumstances: 

   (a) if it is determined that additional time is necessary to prepare the statement 

adequately; or 

   (b) if problems with the proposed action requiring material reconsideration or 

modification have been identified. 

   (6) When the lead agency has completed a final EIS, it must prepare, file and publish 

a notice of completion of the final EIS and file copies of the final EIS in accordance with 

section 617.12 of this Part. 

   (7) Supplemental EISs. 

   (i) The lead agency may require a supplemental EIS, limited to the specific significant 

adverse environmental impacts not addressed or inadequately addressed in the EIS 

that arise from: 

   (a) changes proposed for the project; 

   (b) newly discovered information; or 

   (c) a change in circumstances related to the project. 

   (ii) The decision to require preparation of a supplemental EIS, in the case of newly 

discovered information, must be based upon the following criteria: 

   (a) the importance and relevance of the information; and 

   (b) the present state of the information in the EIS. 

   (iii) If a supplement is required, it will be subject to the full [procedures] procedural 

requirements of section 617.9 (a) of this Part except that scoping is not required. 

   (b) Environmental impact statement content. 
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   (1) An EIS must assemble relevant and material facts upon which an agency's 

decision is to be made. It must analyze the significant adverse impacts and evaluate all 

reasonable alternatives. EISs must be analytical and not encyclopedic. The lead agency 

and other involved agencies must cooperate with project sponsors who are preparing 

EISs by making available to them information contained in their files relevant to the EIS. 

   (2) EISs must be clearly and concisely written in plain language that can be read and 

understood by the public. Within the framework presented in paragraph (5) of this 

subdivision, EISs should address only those potential significant adverse environmental 

impacts that can be reasonably anticipated and [/or] that have been identified in the 

scoping process. EISs should not contain more detail than is appropriate considering 

the nature and magnitude of the proposed action and the significance of its potential 

impacts. Highly technical material should be summarized and, if it must be included in 

its entirety, should be referenced in the statement and included in an appendix. 

   (3) All draft and final EISs must be preceded by a cover sheet stating: 

   (i) whether it is a draft or final EIS; 

   (ii) the name or descriptive title of the action; 

   (iii) the location (county and town, village or city) and street address, if applicable, of 

the action; 

   (iv) the name and address of the lead agency and the contact information [name and 

telephone number] of a person at the agency who can provide further information; 

   (v) the names of individuals or organizations that prepared any portion of the 

statement; 

   (vi) the date of its acceptance by the lead agency; and 

   (vii) in the case of a draft EIS, the date by which comments must be submitted. 

   (4) A draft or final EIS must have a table of contents following the cover sheet and a 

precise summary which adequately and accurately summarizes the statement. 

   (5) The format of the draft EIS may be flexible; however, all draft EISs must include 

the following elements: 

   (i) a concise description of the proposed action, its purpose, public need and benefits, 

including social and economic considerations; 
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   (ii) a concise description of the environmental setting of the areas to be affected, 

sufficient to understand the impacts of the proposed action and alternatives; 

   (iii) a statement and evaluation of the potential significant adverse environmental 

impacts at a level of detail that reflects the severity of the impacts and the reasonable 

likelihood of their occurrence. The draft EIS should identify and discuss the following 

impacts only where [applicable] they are relevant and significant: 

   (a) reasonably related short-term and long-term impacts, cumulative impacts and 

other associated environmental impacts; 

   (b) those adverse environmental impacts that cannot be avoided or adequately 

mitigated if the proposed action is implemented; 

   (c) any irreversible and irretrievable commitments of environmental resources that 

would be associated with the proposed action should it be implemented; 

   (d) any growth-inducing aspects of the proposed action; 

   (e) impacts of the proposed action on the use and conservation of energy (for an 

electric generating facility, the statement must include a demonstration that the facility 

will satisfy electric generating capacity needs or other electric systems needs in a 

manner reasonably consistent with the most recent state energy plan); 

    (f) impacts of the proposed action on solid waste management and its consistency 

with the state or locally adopted solid waste management plan; 

   (g) impacts of public acquisitions of land or interests in land or funding for non-farm 

development on lands used in agricultural production and unique and irreplaceable 

agricultural lands within agricultural districts pursuant to subdivision (4) of section 305 of 

article 25-AA of the Agriculture and Markets 

Law; [and] 

   (h) if the proposed action is in or involves resources in Nassau or Suffolk Counties, 

impacts of the proposed action on, and its consistency with, the comprehensive 

management plan for the special groundwater protection area program as implemented 

pursuant to article 55 or any plan subsequently ratified and adopted pursuant to article 

57 of the Environmental Conservation Law for Nassau and Suffolk counties; and  
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   (i) measures to avoid or reduce both an action's impacts on climate change and 

associated impacts due to the effects of climate change such as sea level rise and 

flooding. 

   (iv) a description of the mitigation measures; 

   (v) a description and evaluation of the range of reasonable alternatives to the action 

that are feasible, considering the objectives and capabilities of the project sponsor. The 

description and evaluation of each alternative should be at a level of detail sufficient to 

permit a comparative assessment of the alternatives discussed. The range of 

alternatives must include the no action alternative. The no action alternative discussion 

should evaluate the adverse or beneficial site changes that are likely to occur in the 

reasonably foreseeable future, in the absence of the proposed action. The range of 

alternatives may also include, as appropriate, alternative: 

   (a) sites; 

   (b) technology; 

   (c) scale or magnitude; 

   (d) design; 

   (e) timing; 

   (f) use; and 

   (g) types of action. 

   For private project sponsors, any alternative for which no discretionary approvals are 

needed may be described. Site alternatives may be limited to parcels owned by, or 

under option to, a private project sponsor; 

   (vi) for a state agency action in the coastal area the action's consistency: with the 

applicable coastal policies contained in 19 NYCRR 600.5; or when the action is in an 

approved local waterfront revitalization program area, with the local program policies; 

   (vii) for a state agency action within a heritage area or urban cultural park, the action's 

consistency with the approved heritage area management plan or the approved urban 

cultural park management plan; 

   (viii) a list of any underlying studies, reports, EISs and other information obtained and 

considered in preparing the statement including the final written scope. 
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   (6) In addition to the analysis of significant adverse impacts required in subparagraph 

(b)(5)(iii) of this section, if information about reasonably foreseeable catastrophic 

impacts to the environment is unavailable because the cost to obtain it is exorbitant, or 

the means to obtain it are unknown, or there is uncertainty about its validity, and such 

information is essential to an agency's SEQR findings, the EIS must: 

   (i) identify the nature and relevance of unavailable or uncertain information; 

   (ii) provide a summary of existing credible scientific evidence, if available; and 

   (iii) assess the likelihood of occurrence, even if the probability of occurrence is low, 

and the consequences of the potential impact, using theoretical approaches or research 

methods generally accepted in the scientific community. 

   This analysis would likely occur in the review of such actions as an oil supertanker 

port, a liquid propane gas/liquid natural gas facility, or the siting of a hazardous waste 

treatment facility. It does not apply in the review of such actions as shopping malls, 

residential subdivisions or office facilities. 

   (7) A draft or final EIS may incorporate by reference all or portions of other 

documents, including EISs that contain information relevant to the statement. The 

referenced documents must be made available for inspection by the public within the 

time period for public comment in the same places where the agency makes available 

copies of the EIS. When an EIS incorporates by reference, the referenced document 

must be briefly described, its applicable findings summarized, and the date of its 

preparation provided. 

   (8) A final EIS must consist of the following: the draft EIS, including any revisions or 

supplements to it; copies or a summary of the substantive comments received and their 

source (whether or not the comments were received in the context of a hearing); and 

the lead agency's responses to all substantive comments. The draft EIS may be directly 

incorporated into the final EIS or may be incorporated by reference. The lead agency is 

responsible for the adequacy and accuracy of the final EIS, regardless of who prepares 

it. All substantive revisions and supplements to the draft EIS must be specifically 

indicated and identified as such in the final EIS. 
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§ 617.10 remains the same. 

§ 617.11 remains the same.  

§ 617.12 Document preparation, filing, publication and distribution 

   The following SEQR documents must be prepared, filed, published and made 

available as prescribed in this section. 

(a) Preparation of documents.  

(1) Each negative declaration, positive declaration, notice of completion of an EIS, 

notice of hearing and findings must [state that it has been prepared in accordance with 

article 8 of the Environmental Conservation Law and must] contain the following: the 

name and address of the lead agency; the name, address and telephone number of a 

person who can provide additional information; a brief description of the action; the 

SEQR classification; and, the location of the action. 

(2) In addition to the information contained in paragraph (1) of this subdivision: 

(i) A negative declaration must meet the requirements of section 617.7(b) of this Part. A 

conditioned negative declaration must also identify the specific conditions being 

imposed that have eliminated or adequately mitigated all significant adverse 

environmental impacts and the period, not less than 30 calendar days, during which 

comments will be accepted by the lead agency. 

(ii) A positive declaration must identify the potential significant adverse environmental 

impacts that require the preparation of an EIS and state [whether] how and when 

scoping will be conducted. 

(iii) A notice of completion must identify the type of EIS (draft, final, supplemental, 

generic) and state where copies of the document can be obtained. For a draft EIS the 

notice must include the period (not less than 30 calendar days from the date of filing or 

not less than 10 calendar days following a public hearing on the draft EIS) during which 

comments will be accepted by the lead agency. 

(iv) A notice of hearing must include the time, date, place and purpose of the hearing 

and contain a summary of the information contained in the notice of completion. The 

notice of hearing may be combined with the notice of completion of the draft EIS. 

(v) Findings must contain the information required by section 617.11(d) and (e) of this 

Part. 
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(b) Filing and distribution of documents.  

(1) A Type I negative declaration, conditioned negative declaration, positive declaration, 

notice of completion of an EIS, EIS, notice of hearing and findings must be filed with: 

(i) the chief executive officer of the political subdivision in which the action will be 

principally located; 

(ii) the lead agency; 

(iii) all involved agencies (see also section 617.6(b)(3)) of this Part; 

(iv) any person who has requested a copy; and 

(v) if the action involves an applicant, with the applicant. 

(2) A negative declaration prepared on an Unlisted action must be filed with the lead 

agency. 

(3) All SEQR documents and notices, including but not limited to, EAFs, negative 

declarations, positive declarations, scopes, notices of completion of an EIS, EISs, 

notices of hearing and findings must be maintained in files that are readily accessible to 

the public and made available on request. 

(4) The lead agency may charge a fee to persons requesting documents to recover its 

copying costs. 

(5) If sufficient copies of the EIS are not available to meet public interest, the lead 

agency must provide an additional copy, in electronic or printed format, of the 

documents to the local public library. 

(6) A copy, in electronic or printed format, of the EIS must be sent to the Department of 

Environmental Conservation, Division of Environmental Permits, 625 Broadway, Albany, 

NY 12233-1750. 

(7) For state agency actions in the coastal area a copy of the EIS must be provided to 

the Secretary of State. 

(c) Publication of notices:  

(1) Notice of a Type I negative declaration, conditioned negative declaration, positive 

declaration, draft and final scopes and completion of an EIS must be published in the 

Environmental Notice Bulletin (ENB) in a manner prescribed by the department. Notices 

[Notice] must be submitted [provided] by the lead agency [directly] to the Environmental 

Notice Bulletin [, Room 538,.] by e-mail to the address listed on the ENB’s webpage or 
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to the following address: Environmental Notice Bulletin, 625 Broadway, Albany, NY 

12233-1750. The ENB is accessible on the department's [internet] web site [at 

'http://www.dec.state.ny.us.']. 

(2) A notice of hearing must be published, at least 14 days in advance of the hearing 

date, in a newspaper of general circulation in the area of the potential impacts of the 

action. For state agency actions that apply statewide this requirement can be satisfied 

by publishing the hearing notice in the ENB and the State Register. 

(3) Agencies may provide for additional public notice by posting on sign boards or by 

other appropriate means. 

(4) Notice of a negative declaration must be incorporated once into any other 

subsequent notice required by law. This requirement can be satisfied by indicating the 

SEQR classification of the action and the agency's determination of significance. 

(5) The lead agency shall publish or cause to be published on a publicly available 

website (that is free of charge) the draft and then final scopes and the draft and final 

EISs. The website posting of such scopes and statements may be discontinued one 

year after all necessary federal, state and local permits have been issued or after the 

action is funded or undertaken, whichever is later. Printed filings and public notices shall 

clearly indicate the address of the website at which such filings are posted.
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§ 617.13 Fees and costs 

   (a) When an action subject to this Part involves an applicant, the lead agency may 

charge a fee to the applicant in order to recover the actual costs of either preparing or 

reviewing the draft [and/] or final EIS. The fee may include a chargeback to recover a 

proportion of the lead agency's actual costs expended for the preparation of a generic 

EIS prepared pursuant to section 617.10 of this Part for the geographic area where the 

applicant's project is located. The chargeback may be based on the percentage of the 

remaining developable land or the percentage of road frontage to be used by the 

project, or any other reasonable methods. The fee must not exceed the amounts 

allowed under subdivisions (b) through (d) of this section. If the lead agency charges for 

preparation of a draft [and/] or final EIS, it may not also charge for review of the draft or 

final EIS; if it charges for review of a draft [and/] or final EIS, it may not also charge for 

preparation of the EISs. Scoping will be considered part of the draft EIS for purposes of 

determining a SEQR fee; no fee may be charged for preparation of an EAF or 

determination of significance. 

   (b) For residential projects, the total project value will be calculated on the actual 

purchase price of the land or the fair market value of the land (determined by assessed 

valuation divided by equalization rate) whichever is higher, plus the cost of all required 

site improvements, not including the cost of buildings and structures, as determined with 

reference to a current cost data publication in common use. In the case of such 

projects, the fee charged by an agency may not exceed two percent of the total project 

value. 

   (c) For nonresidential construction projects, the total project value will be calculated 

on the actual purchase price of the land or the fair market value of the land (determined 

by the assessed valuation divided by equalization rate) whichever is higher, plus the 

cost of supplying utility service to the project, the cost of site preparation and the cost of 

labor and material as determined with reference to a current cost data publication in 

common use. In the case of such projects the fee charged may not exceed one half of 

one percent of the total project value. 

   (d) For projects involving the extraction of minerals, the total project value will be 

calculated on the cost of site preparation for mining. Site preparation cost means the 
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cost of clearing and grubbing and removal of over-burden for the entire area to be 

mined plus the cost of utility services and construction of access roads. Such costs are 

determined with reference to a current cost data publication in common use. The fee 

charged by the agency may not exceed one half of one percent of the total project 

value. For those costs to be incurred for phases occurring three or more years after 

issuance of a permit, the total project value will be determined using a present value 

calculation. 

   (e) [Where an applicant chooses not to prepare a draft EIS,] The [the] lead agency will 

provide the applicant, upon request, with an estimate of the costs for preparing or 

reviewing the draft EIS calculated on the total value of the project for which funding or 

approval is sought. The applicant is also entitled to, upon request, copies of invoices or 

statements for work prepared by a consultant that are submitted to the lead agency in 

connection with any services rendered in preparing or reviewing an EIS. 

   (f) Appeals procedure. When a dispute arises concerning fees charged to an applicant 

by a lead agency, the applicant may make a written request to the agency setting forth 

reasons why it is felt that such fees are inequitable. Upon receipt of a request, the chief 

fiscal officer of the agency or his designee will examine the agency record and prepare 

a written response to the applicant setting forth reasons why the applicant's claims are 

valid or invalid. Such appeal procedure must not interfere with or cause delay in the EIS 

process or prohibit an action from being undertaken. 

   (g) The technical services of the department may be made available to other agencies 

on a fee basis, reflecting the costs thereof, and the fee charged to any applicant 

pursuant to this section may reflect such costs.
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§ 617.14 through § 617.16 remains the same.  

§ 617.17 Referenced material 

   The following referenced documents have been filed with the New York State 

Department of State. The documents are available from the Superintendent of 

Documents, U.S. Government Printing Office, Washington, DC 20402 and for inspection 

and copying at the Department of Environmental Conservation, 625 Broadway, Albany, 

NY 12233-1750.  

   (a) National Register of Historic Places, ([1994] 2017), 36 Code of Federal Regulation 

(CFR) Parts 60 and 63. 

   (b) [Register O] National Natural Landmarks Program, ([1994] 2017), 36 Code of 

Federal Regulation (CFR) Part 62.§ 617.18 remains the same.  

 

§ 617.19 Effective date 

    

This Part, as revised, applies to actions for which a determination of significance has 

not been made prior to January 1, [1996] 2019. Actions for which a determination of 

significance has been made prior to January 1, [1996] 2019 must comply with this Part 

effective [June 1, 1987] July 3, 2001. 

 

§ 617.20  

Appendices A and B are model environmental assessment forms that may be used to 

help satisfy this Part or may be modified in accordance with sections 617.2 (m) and 

617.14 of this Part.   

 

 

 



Appendix 

Summary of Changes to the SEQR Regulations 
617.2 - Definitions A new definition was added for the term 

“green infrastructure” and non-substantial or 
conforming changes have been made to six 
existing definitions (“critical environmental 
area,” “environmental assessment form,” 
“environmental notice bulletin,” “positive 
declaration,” “scoping,” and “Type II action”). 

617.4 - Type I List 617.4 (b) (5) (iii), (iv) & (v) – modified this 
item to lower the numeric threshold for 
number of new residential units that would 
trigger a Type I classification. 
617.4 (b) (6) (iii) & (iv) – added a new 
numeric category threshold for smaller 
communities and modifies the existing 
threshold for parking that triggers a Type I 
classification. 
617.4 (b) (9) – creates a threshold for when 
an action that is located wholly or partially 
within or substantially contiguous to a 
National Register listed historic site becomes 
a Type I action and adds properties 
determined to be eligible for inclusion on the 
State Register of Historic Sites to the Type I 
list. 

617.5 – Type II List 617.5 (C) (2) – modified to include upgrading 
an existing building to meet energy codes. 
617.5 (C) (3) – adds a new express Type II 
item for retrofit of an existing structure to 
incorporate green infrastructure. 
617.5 (C) (7) – adds a new express Type II 
item for installation of telecommunications 
cables in existing highway or utility rights of 
way. 
617.5 (C) (11) [formerly 9] –  construction or 
expansion of a single-family, a two-family or a 
three-family residence - modified to include 
the conveyances of land in connection 
therewith. 
617.5 (C) (14) & (15) - added a new express 
Type II item for installation of up to 25 acres 
of solar energy arrays on a closed landfill, 
environmental remediation sites (brownfields, 
environmental restoration project, and 
inactive hazardous waste sites), currently 
disturbed areas at publicly-owned WWTFs, 



currently disturbed areas at sites zoned for 
industrial use, and parking lots/garages.  
Installation of solar arrays on certain existing 
buildings. 
617.5 (C) (16) [formerly 12] – Existing Type II 
for granting of individual setback and lot line 
variances modified to include lot line 
adjustments. 
617.5 (C) (18) - added a new express Type II 
category for reuse of a residential or 
commercial structure, or of a structure 
containing mixed residential and commercial 
uses. 
617.5 (C) (19) - added a new express Type II 
category for recommendations of a county or 
regional planning board or agency pursuant 
to General Municipal Law sections 239-m or 
239-n.
617.5 (C) (39) - added a new express Type II
category for an agency’s acquisition and
dedication of 25 acres or less of land for
parkland, or dedication of land for parkland
that was previously acquired, or acquisition of
a conservation easement.
617.5 (C) (40) - added a new express Type II
category for sale and conveyance of real
property by public auction.
617.5 (C) (41) - added a new express Type II
category for construction and operation of an
anaerobic digester, within currently disturbed
areas at an operating municipal solid waste
landfill.

617.6 – Initial Review of Actions and 
Establishing lead agency 

Removed the language that allows the lead 
agency to waive the requirement for an EAF. 

617.8 - Scoping 617.8 (a) - Modifications were made to make 
scoping required for all EIS’s, except for 
supplements to EIS’s which remains optional. 
617.8 (g) [formerly h] – modified this section 
to require that the project sponsor must 
incorporate eligible late filed comments on 
the scope into the DEIS or attach them to an 
appendix of the DEIS. 

Additional non-substantive amendments of a 
procedural nature were also made to other 
sections of 617.8. 

617.9 – Preparation and content of 
environmental impact statements 

617.9 (a) Changes to this section tighten the 
procedures to define when a DEIS is 
adequate for public review.   
617.9 (b)(5)(iii) – A new clause was added to 
evaluate measures to avoid or reduce an 



actions impact on climate change and 
associated impacts of flooding and sea level 
rise. 

617.12 – Document preparation, filing, 
publication and distribution. 

617.12(c) (1) – section was modified to 
require draft and final scopes be noticed in 
the ENB; 
617.12 (c) (5) – section was modified to add 
the existing statutory requirement that EIS’s 
be published on a publicly available website 
and included in this section that draft and 
final scopes also be published. 

Other non-substantial modification and edits 
were also made. 

617.13 – SEQR Fees 617.13 (e) – section was modified to require 
lead agencies, upon request, to provide 
applicants with copies of invoices for work 
prepared by a consultant in preparing or 
reviewing an EIS. 
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Topic: Area Variances vs. Use Variances 

Understanding the differences between use and area variances is not that difficult as the 

statutory tests are clearly articulated and quite distinct. The test for use variances is found in Town 

Law § 267-b(2), while the test for area variances is articulated in § 267-b(3) (with identical 

provisions found in the State’s Village Law and General City Law). Understanding when to apply 

the use versus the area variance test can, however, present great challenges. As more zoning 

ordinances are being drafted with “limiting factors or criteria,” particularly locational requirements 

such as distances from or frontage on a state or county road, or separation distances between 

similar uses, new and complex questions are emerging about how to obtain variances from these 

criteria. 

Matter of Route 17K Real Estate, LLC v. Zoning Board of Appeals of the Town of Newburgh, 93 

N.Y.S.3d 107 (2d Dep’t Jan. 30, 2019) 

The Town of Newburgh’s ZBA granted “area variances” and issued a negative SEQRA 

declaration for a proposed hotel. Part of the variance application pertained to a provision in the 

Town Code requiring a hotel to have its “principal frontage” along a state or county highway. 

Petitioners brought an Article 78 proceeding to annul this determination. The Orange County 

Supreme Court denied the Petition and dismissed the proceeding and the Petitioners appealed. 

The Second Department held that, pursuant to Town Law § 267(1)(b), an area variance is 

defined as the “authorization by the Zoning Board of Appeals for the use of land in a manner which 

is not allowed by the dimensional or physical requirements of the applicable zoning regulations” 

(emphasis added). Applying this rule to the current matter, the Second Department agreed with the 

ZBA and the Supreme Court that the principal frontage requirement is a physical requirement, 

rather than a use restriction, and therefore the application was properly considered one for an area 

variance. Moreover, the Second Department found that the grant of the area variance was rational 
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and that the ZBA’s decision to issue a negative declaration did not constitute a violation of 

SEQRA. 

Other recent cases, including two out of Westchester County, have also confronted 

situations where uses needed to be proximate to state or county roads. In the Matter of the 

Application of Manocherian v. Zoning Board of Appeals of the Town of New Castle, Index No. 

68775/2016 (Westchester Cty. May 17, 2018), a rehabilitation facility in New Castle classified as 

a “nursing home” was required to “be located on lots fronting, or having direct access, to a state 

or county road,” and in the Matter of the Application of Citizens for Responsible Hudson Institute 

Site Development, Inc. v. Zoning Board of Appeals of the Town of Cortlandt, Index No. 

59903/2017 (Westchester Cty. Oct. 11, 2017), a drug and alcohol rehabilitation specialty hospital 

in Cortlandt was required to “front on” a state road.  While the ZBA and courts in both cases 

treated variance requests from these requirements as area variances, important questions persist 

about whether such “frontage” or “fronts on” criteria or requirements are truly “physical or 

dimensional” in nature, or whether they are in actuality “locational” and more “use-oriented.” 

The Matter of Cooperstown Eagles, LLC v. Village Of Cooperstown Zoning Board of 

Appeals, 77 N.Y.S.3d 716 (3d Dep’t May 17, 2018) presented another interesting zoning 

requirement (or limiting criteria)- “owner occupancy” - which is neither dimensional, physical nor 

locational. 

The Petitioner sought to rent a second floor, two-bedroom apartment to tourists (think an 

Air BnB near the Baseball Hall of Fame) and requested an area variance from the Village of 

Cooperstown’s requirement that tourist accommodations be “owner-occupied.” The ZBA treated 

this as a request for an area variance and denied the Petitioner’s request. Following this denial, the 

owner conveyed a 25% ownership interest to the tenant of the one-bedroom apartment located on 

the premises’ first floor. Shortly thereafter, a Special Use Permit was issued for the tourist 

accommodation. An Article 78 proceeding was then brought challenging the denial of the area 

variance. The Otsego County Supreme Court dismissed this application and the property owner 

appealed.  

The Third Department held that the ZBA’s issuance of the Special Use Permit did not moot 

the owner’s Article 78 petition, but also, the ZBA did not abuse its discretion in denying the 
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owner’s application for an area variance, having appropriately considered all five applicable 

statutory factors.  

Of interest is the fact that the ZBA treated this request as one for an area variance and that 

such treatment was not questioned by the courts. The ZBA noted that the owner-occupancy 

requirement was the “cornerstone” of the tourist accommodation special use because it was the 

“primary control mechanism relied upon for [the] purposes of reducing or attempting to reduce the 

negative impact of short-term rentals.” No clear reasoning was presented as to why this request 

was appropriately one for an area variance. One could easily interpret the occupancy requirement 

as not being “physical” in nature - in many ways this seems akin to the two-family “use” 

requirement.  

Topic: Spot Zoning  

As unique and novel land uses are introduced into an existing, developed community, 

particularly one with an established zoning ordinance and regulatory scheme, any new use or text 

change is likely to be scrutinized for “spot zoning” unless such use is broadly introduced 

throughout the community. 

In the Matter of Save Harrison, Inc. v. Town/Village of Harrison, 93 N.Y.S.3d 74 (2d Dep’t 

Jan. 23, 2019), a text amendment authorizing assisted living residences in the Town/Village of 

Harrison was met with an array of challenges from neighbors, including one of unlawful spot 

zoning. 

An eight-acre property in the Town was used for many years as a quarry. Litigation related 

to the quarry was resolved in December of 2014 and a settlement agreement between the owner of 

the premises and the Town was established (whereby the owner would discontinue quarry 

operations and the Town would entertain an application for approval of a senior living facility on 

the site). In March of 2015, the developer requested a text amendment to make senior living 

facilities a new special permit use. Included within the text were several limiting factors, such as 

a minimum lot area of six acres and 1,500 feet of frontage along an arterial road. In May of 2016, 

the Town Board approved the rezoning after the Planning Board, serving as the lead agency, issued 

a negative declaration. 



Westchester Municipal Planning Federation 
 Case Law Update: May 15, 2019  

4 
 

The Petitioners commenced a hybrid Article 78 and declaratory relief action seeking to 

annul the underlying settlement agreement, the Planning Board’s lead agency declaration and its 

negative declaration, as well as to declare the rezoning void on numerous grounds, including spot 

zoning. A Judgment in March of 2017 dismissed the Article 78 causes of action and awarded 

summary judgment in favor of the Town and the developer. In a 54-page Decision and Order that 

pre-dated the Judgment, Judge Gretchen Walsh of the Environmental Claims Part found no spot 

zoning. The Petitioners appealed. 

The Second Department held that: 1) SEQRA review of the zoning amendment did not toll 

the four-month statutory period for a property owner to challenge the settlement agreement with 

the Town; 2) the six-year statute of limitations applicable to challenges to the substance of the 

local law did not apply to the Town’s execution of a settlement agreement with the property owner; 

3) the Planning Board was the proper lead agency for purposes of SEQRA review; 4) the Town 

Ordinance approving the rezoning amendment text did not constitute impermissible contract or 

spot zoning; and 5) the record was unclear whether the Town provided a “full statement” of its 

proposed action with regard to the rezoning request to Westchester County under General 

Municipal Law § 239-m.  

As to the spot zoning claim, the court examined the Town’s Comprehensive Plan and 

concluded that even though it emphasized senior housing in a particular area, it also called for 

senior housing town-wide. Therefore, the amendment was in conformance with the Town’s 

Comprehensive Plan and was designed to further the interests of the community, and not simply 

those of the applicant. As illustrated by the Respondents, this special exception use could be 

applied to four potential sites in various neighborhoods.   

In the Matter of Yorktown Smart Growth v. Town of Yorktown, 92 N.Y.S.3d 344 (2d 

Dep’t Jan. 23, 2019), a rezoning for a BJ Wholesale Club’s gas station was met with an 

unsuccessful spot zoning attack. 

The Town Board of the Town of Yorktown rezoned a shopping center occupied by a 

Staples and a BJ’s Wholesale Club from C-1 Commercial Shopping Center District to C-3 

Commercial Limited District (“C-3”). It then granted a Special Use Permit to BJ’s Wholesale Club 

for the construction of a gas station in an unused section of the shopping center parking lot (which 

would be a principal use). In two causes of action, a group of neighbors and an opposition 
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organization (including area gas station owners) claimed that the rezoning was illegal spot zoning. 

The lower court held that the “ultimate test [was] whether the change [was] other than part of a 

well-considered and comprehensive plan calculated to serve the general welfare of the 

community.” The lower court found that the Town’s rezoning was in conformance with its 

Comprehensive Plan, which called for the area to remain a shopping center, yet also encouraged 

enhanced economic development. The rezoning would allow for the shopping center to remain 

and allowed for the construction of the gas station, which would enhance economic development.  

Moreover, the lower court found that the rezoning did not “single out a small parcel of land for a 

use classification totally different from that of [the] surrounding area for the benefit of the owner 

of said property to the detriment of other others,” as there was other land zoned C-3 directly 

proximate to the site. The Second Department agreed with the lower court and found that the 

issuance of the Special Use Permit was not illegal, arbitrary or capricious, or an abuse of discretion.  

Matter of Star Prop. Holding, LLC v. Town of Islip, 83 N.Y.S.3d 146 (2d Dep’t Aug. 22, 2018) 

After a recommendation from the Planning Board of the Town of Islip, the Town Board 

had rezoned a site from Business-1 to Business-3 and granted a Special Use Permit to allow the 

site to be used as a gas station and convenience store. The Town Board also adopted a negative 

declaration under SEQRA. An Article 78 proceeding was brought by nearby business owners 

challenging the determination of the Planning and Town Boards. The Suffolk County Supreme 

Court dismissed the matter and the Petitioners appealed.  

The Second Department held that: 1) owners of nearby businesses had standing to bring a 

SEQRA challenge to the granting of the application and adoption of the negative declaration made 

under SEQRA; 2) the Town Board did not improperly delegate its responsibilities as lead agency 

under SEQRA; and 3) that the Town Board’s rezoning of the property did not constitute illegal 

spot zoning. As to the spot zoning claim, the court noted that “the inquiry focuses on whether the 

rezoning is part of a well-considered and comprehensive plan calculated to serve the general 

welfare of the community.” In this matter, the court held that the Petitioners failed to establish that 

the rezoning was inconsistent with the Town’s Comprehensive Plan and incompatible with 

surrounding uses. 

The issue here is not simply whether a map revision or text change “benefits” the applicant.  

Instead, the inquiry must focus on the potential detriment to nearby property owners.  Thus, a spot 
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zoning claim inherently triggers an analysis of environmental factors under SEQRA and important 

planning considerations presented in a Comprehensive Plan. 

Topic: Reverse Spot Zoning 

 While benefits seemingly bestowed upon developers are frequently and commonly 

questioned as “spot zoning,” less obvious and more infrequently found are those challenges where 

a property owner (or developer) feels that it is being singled out for unfair or punitive treatment.  

In those instances, the flip side of the coin is called into to play: an analysis of “reverse spot 

zoning.” 

Greenport Group, LLC v. Town Board of Town of Southold, 90 N.Y.S.3d 188 (2d Dep’t Dec. 5, 

2018) 

In this matter, the Town Board of the Town of Southold rezoned a property to low-density 

residential. An action was brought against the Town Board by the current and previous owner 

alleging that the Town Board’s actions were arbitrary and capricious, that the rezoning was 

inconsistent with the Town’s Comprehensive Plan, that the rezoning constituted reverse spot 

zoning, that they had vested rights in the prior zoning designation, and that the rezoning amounted 

to regulatory taking. The Suffolk County Supreme Court granted partial summary judgment in 

favor of the Town Board. Plaintiffs appealed and the Town Board cross-appealed. 

The Second Department held that: 1) the previous landowner did not have standing to 

challenge the rezoning decision; 2) the landowner did not have vested rights in the prior zoning 

classification; 3) the rezoning of subject property did not amount to a regulatory taking; 4) the 

rezoning decision was not arbitrary and capricious and was consistent with the Town’s 

Comprehensive Plan; and 5) the rezoning of subject property did not amount to reverse spot 

zoning.  

As to the reverse spot zoning claim, the Second Department agreed with the Supreme Court 

that the property “‘was not arbitrarily singled out for different, less favorable treatment than 

neighboring properties in a manner that was inconsistent with a well-considered land-use plan, as 

would be required to sustain a finding of unconstitutional reverse spot zoning’ . . . Rather, the 

[Town] Board demonstrated that the rezoning of the property was consistent with ‘a well-

considered land-use plan’ . . . .” The court noted that the Town Board had demonstrated, before 
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the rezoning, that the Town’s planning consultant performed a comprehensive study of a corridor 

that included the property and identified certain planning objectives. These objectives included 

preservation of the rural character and natural environment of the corridor. The court found that 

the Town Board further established that the rezoning, which was recommended by the planning 

consultant, was reasonably related to these legitimate objectives, since most of the property was 

woodlands and wetlands, was bordered by land zoned as parkland, and was across the street from 

a nature preserve. 

Topic: Conformance with Comprehensive Plans 

Matter of Bonacker Property, LLC v. Village of East Hampton, 93 N.Y.S.3d 328 (2d Dep’t Jan. 

23, 2019) 

The Village of East Hampton amended its Zoning Code limiting the gross floor area for all 

homes in relation to lot size and the total coverage of the residential lot. Landowners brought a 

hybrid Article 78 proceeding and action against the Village for damages and declaratory relief 

challenging the amendments. The Suffolk County Supreme Court denied the petition and 

dismissed the action. The owners appealed.  

The Second Department held that: 1) the Village’s amendments were consistent with its 

Comprehensive Plan; 2) the Village’s Planning and Zoning Committee was not subject to open 

meetings provisions; 3) the Village complied with SEQRA; and 4) the Supreme Court should not 

have summarily disposed of causes of action which sought to recover damages and declaratory 

relief not in the nature of an Article 78 claim. As to the claim that the amendment was not in 

conformance with the Village’s Comprehensive Plan, the court noted that the Comprehensive Plan 

included a clear statement of the importance for the Village to ensure that new development or 

redevelopment of residential properties was compatible with the character of the existing 

neighborhood in which it occurs. Furthermore, the Comprehensive Plan recommended limiting the 

maximum gross floor area and coverage for residential lots, including accessory structures, so that 

new residential development would be more responsive and compatible with the scale of existing 

development. Therefore, the court found the subject amendments to be consistent with the 

Village’s Comprehensive Plan. 

 



Westchester Municipal Planning Federation 
 Case Law Update: May 15, 2019  

8 
 

Matter of Edwards v. Zoning Board of Appeals of Town of Amherst, 83 N.Y.S.3d 767 (4th Dep’t 

July 25, 2018) 

The Town of Amherst ZBA granted a Special Use Permit for the construction of a wireless 

communication tower. An Article 78 proceeding was brought challenging this approval. The Erie 

County Supreme Court dismissed the petition and an appeal was filed.  

The Fourth Department held that: 1) the grant of Special Use Permit was not inconsistent 

with the Town’s Comprehensive Plan; 2) the ZBA did not issue unlawful area variance; and 3) the 

ZBA did not improperly issue a negative declaration pursuant to SEQRA. 

As to the issue regarding conformance with the Town’s Comprehensive Plan, even though 

the Planning Department first determined that the tower was not consistent, it reconsidered and 

recommended approval of the application under certain conditions, including the use of screening. 

The court did not find that this was an arbitrary decision, as such a use was permitted under the 

Zoning Code as a specially permitted use. The court noted that “it is well settled that the inclusion 

of a permitted use in a zoning code ‘is tantamount to a legislative finding that the permitted use is 

in harmony with the general zoning plan and will not adversely affect the neighborhood.’”  The 

court stated that a “zoning authority” is required to grant a special use permit as long as the 

applicant has shown that they have satisfied the conditions required to minimize the anticipated 

impact of their proposed use.  

These cases highlight the importance of carefully considered and drafted Comprehensive 

Plans. They should be predicated upon empirical studies and balanced community input. In 

addition, when boards are conducting rezoning processes, regardless of the outcome, the final 

resolutions should integrate concepts from the comprehensive plan.  This will undoubtedly 

increase the likelihood that the board’s decision will be upheld as a lawful exercise. 

Topic: General Municipal Law Section 239-m 

 In light of the fact that compliance with General Municipal Law (“GML”) § 239-m is a 

jurisdictional requirement, careful attention to this statute and the accompanying administrative 

process is of critical importance to municipal planners, private planners and developers. 
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Matter of Save Harrison, Inc. v. Town/Village of Harrison, 93 N.Y.S.3d 74 (2d Dep’t Jan. 23, 

2019) (cited above) 

 As explained above, a rezoning in connection with the proposed construction of a 160-unit 

assisted living facility was challenged on a variety of bases. One of those challenges questioned 

whether the Town had failed to refer a “full statement” of its proposed action to the Westchester 

County Planning Board under GML § 239-m.  The lower court found that the Town/Village of 

Harrison had, indeed, sent everything necessary to the County, resulting in the issuance of three 

GML letters in support of the rezoning, site plan and special permit approvals. 

On appeal, the Second Department articulated that “[g]eneral Municipal Law § 239–

m(1)(c) required the Town Board to refer a ‘full statement’ of the proposed action to the county 

planning agency, including ‘all . . . materials required by such referring body in order to make its 

determination of significance’ pursuant to SEQRA and ‘the complete text of [the] proposed local 

rezoning law.’” The text of the draft zoning amendment was sent to Westchester County for review 

and the Second Department found that it was not necessary for the Town to refer the final zoning 

amendment to the County (since the text did not differ substantially between the two). However, 

the court noted that the “applicant submitted numerous environmental studies to the Town, which 

were required by the Planning Board in order to issue its negative declaration." Pursuant to GML 

§ 239–m, the court held that the Town was required to refer these documents to the County. Despite 

the fact the fact that the lower court maintained that the Record was sufficiently clear as to what 

was sent to the County by the Town, the Second Department reversed and remanded to the lower 

court for further inquiry into whether these environmental studies were submitted to the County. 

Accordingly, the Second Department ruled that the Supreme Court should not have awarded 

summary judgment in the Respondents’ favor.  See also Matter of Calverton v. Town of Riverhead, 

160 A.D.2d 838 (2d Dep’t April 18, 2018) (where the Second Department observed in a § 239-m 

challenge that there was “no evidence in the Record that the [County] determined the . . . referral 

to be deficient in any respect,” so the challenge was rejected). 

Matter of Johnson v. Town of Hamburg, 90 N.Y.S.3d 781 (4th Dep’t Dec. 21, 2018) 

The Town Board of the Town of Hamburg granted an application to rezone a parcel of land 

to allow for the construction of a clustered patio home project. The Petitioners brought an Article 

78 proceeding seeking to annul a determination of Town Board with multiple claims, including a 
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violation of General Municipal Law § 239-m (for failure to obtain a recommendation from the 

Erie County Department of Environment and Planning (“ECDEP”)), and that the submission to 

the ECDEP was insufficient. The Erie County Supreme Court annulled the rezoning determination. 

The Town Board and applicant appealed. 

The Fourth Department held that: 1) notice relating to a rezoning application announcing 

a public hearing on the adoption of an amendment to the Town’s Zoning Code was sufficient and 

2) the Town Board did not violate SEQRA in allowing the application for the rezoning. The court 

also noted that the lower court had not addressed the claim regarding the General Municipal Law, 

and that it would address it for the sake of “judicial economy.” The court found  that “the record 

establishe[d] that, before taking final action on the proposed rezoning, the Town Board did refer 

the matter to the ECDEP for review in compliance with General Municipal Law § 239–m, and the 

ECDEP’s failure to issue a recommendation within 30 days of ‘receipt of a full statement of such 

proposed action’ permitted the Town Board to make a final determination on the rezoning 

application.” In addition, the court relied upon the affidavit of the Town Board’s planning 

consultant to establish that the submission to the ECDEP included the SEQRA-related materials 

that the Petitioners contended were omitted. 

Matter of Star Property Holding, LLC v. Town of Islip, 83 N.Y.S.3d 146 (2d Dep’t Aug. 22, 2018) 

(cited above) 

In the lower court’s decision, there was found a violation of GML § 239-m for failure by 

the Town of Islip’s Planning Board to refer the application for the Special Use Permit to the Suffolk 

County Planning Commission. The applicant remediated this by submitting an application to the 

Suffolk County Planning Commission, which the County determined to be a project of local 

concern. 

 It is clear that in light of these court decisions, and the fact that litigants are very focused 

on GML compliance, more attention needs to be paid to this largely ministerial requirement by 

municipal planners, boards and their staffs. There should be timely delivery of materials to the 

County along with cover letters identifying the materials sent.  Development teams should follow 

up with the municipal staff and the County to confirm compliance. In addition, when matters 

governed by § 239-m are pending before two separate boards (i.e., Town Board and Planning 
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Board), particular attention should be paid to separate delivery of materials from both the Town 

Clerk and the Planning Board Secretary, as two separate records are simultaneously being made. 

Topic: Zoning Code Regulations in the Context of State Mining Law 

People v. Wainscott Sand and Gravel Corp., 62 Misc.3d 16 (2d Dep’t Dec. 5, 2018) 

Defendants, who had a permit to conduct sand mining and extraction operation, moved to 

dismiss accusatory instruments charging them with violating the Town of Southampton’s Zoning 

Code by allowing road construction debris, including concrete and asphalt, to be deposited and 

processed at the mining premises. These actions, in effect, violated the pertinent certificate of 

occupancy. The Justice Court of the Town granted the Defendants’ motion to dismiss the 

accusatory instruments, stating such matters were pre-empted by the Mined Land Reclamation 

Law (“MLRL”). The Town appealed. 

The Appellate Term held that the supersession clause of the MLRL did not preempt the 

Town’s Zoning Codes. The court noted that the suppression clause was not intended to “‘limit 

municipalities’ broad authority to govern land use’ by means of their ‘local zoning authority,’ but 

to ‘withdraw from municipalities the authority to enact local laws imposing land reclamation 

standards that were stricter than the State-wide standards’” under the MLRL. As the Town’s 

regulations were not considered more strict, they were not superseded by the state law.  

Topic: Ripeness and RLUIPA  

Islamic Community Center of Mid-Westchester v. City of Yonkers Landmark Preservation Board, 

742 Fed. App’x 521 (2d Cir. July 6, 2018) 

A Religious non-profit, the Islamic Community Center for Mid-Westchester (“ICCMW”), 

closed on a property on which it planned to build a religious center and house of worship. The 

property was later landmarked. At no point did the ICCMW apply for a Certificate of 

Appropriateness. The ICCMW brought an action against the City alleging that its landmark 

designation violated the Religious Land Use and Institutionalized Persons Act of 2000 

(“RLUIPA”) by discriminating against the ICCMW based on religious affiliation. City officials 

moved to dismiss and the ICCMW moved to strike and for leave to file a supplemental complaint 

to add a claim of First Amendment retaliation under § 1983. The United States District Court for 
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the Southern District of New York granted the motion to dismiss, but denied the motions to strike 

and for leave to file a supplemental complaint. The ICCMW appealed. 

The Court of Appeals for the Second Circuit held that action was not ripe, as no final 

decision had been made. It noted that it had previously extended the final-decision requirement to 

zoning challenges based on substantive due process, First Amendment rights of assembly and free 

exercise; RLUIPA, and a state analogue to RLUIPA. The court noted that at no point was it clear 

how the landmark designation impacted ICCMW’s ability to use its property let alone how it 

impacted its religious practices. Moreover, “ICCMW’s failure to attain a final decision on its 

application by availing itself of the local procedure that could remedy its alleged harm - whatever 

that may be, since none has yet been articulated - bars it from litigating this claim in federal court.” 

Topic: Term Limit Rule and Contractual Obligations  

Matter of Berg v. Planning Board of the City of Glen Cove, 93 N.Y.S.3d 689 (2d Dep’t Feb. 6, 

2019) 

On October 5, 2000, a document labeled Memorandum of Understanding (“MOU”) was 

executed by the mayors of the Village of Sea Cliff and the City of Glen Cove, among others. The 

MOU provided that the Village would not oppose a development project so long as it did not 

exceed certain development parameters. The MOU further provided that it did “not obviate any 

legal rights [the parties thereto] may otherwise have.” On December 19, 2011, the Planning Board 

of the City of Glen Cove accepted an FEIS and granted the developer a Special Use Permit for a 

planned unit development (“PUD”). On November 18, 2014, the City Planning Board approved 

the developer's PUD site plan and subdivision application for phase one of the project. On June 

11, 2015, the developer submitted an application to amend the PUD master development plan. On 

October 6, 2015, the Planning Board adopted a resolution finding that a supplemental EIS was not 

necessary. In November of 2015, the Village of Sea Cliff commenced a hybrid proceeding 

pursuant to Article 78 to review and challenge the Planning Board's determination. 

The Village of Sea Cliff alleged that it was entitled to declaratory and injunctive relief 

regarding the allegations that the MOU was an enforceable contract and that the Respondents 

should be prohibited from taking any action to permit the development of the project in a manner 

that exceeds the parameters set forth in the MOU. The Second Department found that “‘the term 
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limits rule prohibits one municipal body from contractually binding its successors in areas relating 

to governance unless specifically authorized by statute or charter provisions to do so.’” 

Furthermore, the court found that the express terms of the MOU did not obligate the Respondents 

to keep the development of the project within the parameters set forth. Rather, the MOU provided 

that the Village of Sea Cliff would not oppose the project so long as it did not exceed those 

parameters. Therefore, the Petitioners’ sole remedy was to oppose the project.  

This concept, called the “term limits rule,” is designed to ensure that one group of public 

officials is not able to orchestrate or impede subsequent decision-making beyond their period of 

elected service. 

Topic: Battle of the Boards  

The Matter of Livingston Development Group, LLC v. Zoning Board of Appeals of the 

Village of Dobbs Ferry, 92 N.Y.S.3d 80 (2d Dep’t Jan. 16, 2019) provides a fascinating example 

of differences of opinions between and among different boards within a single community. 

The Petitioner submitted an application for site plan approval to the Planning Board for 12 

condominium units overlooking the Hudson River. The Planning Board recommended that the 

Board of Trustees grant site plan approval for the project. The Board of Trustees subsequently 

granted site plan approval subject to certain enumerated conditions, including that the Petitioner 

obtain approval from the Village of Dobbs Ferry’s Architectural and Historic Review Board 

(“AHRB”). In a decision dated October 21, 2014, the AHRB denied approval on the ground that 

the buildings were excessively dissimilar to the character of the surrounding area. The Petitioner 

appealed the AHRB’s decision to the Village’s ZBA, which, after a hearing, confirmed and upheld 

the AHRB's decision.  

After commencement of an Article 78 proceeding, the lower court concluded that, when 

denying approval on the ground of excessive dissimilarity, the AHRB and the ZBA exceeded their 

authority by considering the impact of the proposed project on views of the Hudson River. This 

specific criterion was asserted to be under the purview of the Planning Board, as the “lead agency” 

charged with reviewing site plan applications for consistency with the Village's Local Waterfront 

Revitalization Plan. 
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Interestingly, the Second Department disagreed with the lower court and effectively 

reinstated the decision of the AHRB and the ZBA, finding that even if “the AHRB and the ZBA 

usurped the power of the Planning Board in considering the impact of the proposed project on 

views . . . the Zoning Board of Appeals’ determination should have been upheld since the 

determination was not based exclusively upon that finding.” The determination was also based on 

the fact that the proposed buildings would be detrimental due to the excessive dissimilarity they 

would create.  

This case also provides fertile ground for more aesthetic and somewhat subjective 

determinations of “excessive similarity and/or dissimilarity.” 

Topic: Enforcement of SEQRA Mitigation Measures 

Matter of The Mutual Aid Association of the Paid Fire Department of the City of Yonkers v. City 

of Yonkers, Index No. 61019/2018 (Sup. Ct. Westchester Cty. April 10, 2019)  

As part of the site plan approval for a mixed-use commercial center including a Lowe’s 

store, the Planning Board of Yonkers adopted the entirety of the City Council’s SEQRA findings. 

The supplemental findings, in part, required the construction of a firehouse as part of the required 

mitigation. In 2015, Petitioner, a union of active firefighters, brought a claim alleging disregard by 

Defendants of the mandatory SEQRA mitigation measure regarding construction of the firehouse. 

The court found that the firehouse had to be built (pursuant to an order dated May 11, 2017).  

In June 2017, the City issued two temporary certificates of occupancy. The Petitioner 

appealed to the City’s ZBA, arguing that the temporary certificates should not have been issued 

because the firehouse had not been constructed. The ZBA decided it lacked jurisdiction to hear the 

appeal as it did not relate to the enforcement of the Zoning Ordinance. The Petitioner commenced 

a proceeding to annul the ZBA’s determination that it lacked jurisdiction, and by order dated July 

10, 2018, the court granted the petition, finding that the City’s issuance of the temporary 

certificates resulted from a determination about the enforcement of the Zoning Ordinance. The 

court remanded the matter to the ZBA to hear the Petitioner’s appeal. The Respondents filed a 

notice of appeal from the July 10, 2018 order. Meanwhile, on March 14, 2018, the City issued a 

Certificate of Occupancy. At a meeting on June 19, 2018, the ZBA voted, once again, not to hear 

the appeal for lack of jurisdiction. The Petitioner commenced the current matter to annul the 
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determination of the ZBA and to compel the ZBA to hear and decide the appeal. The court found 

that the ZBA had the jurisdiction to hear the appeal from the City’s issuance of the Certificate of 

Occupancy. The court found that the City, in deciding whether to issue the Certificate, was required 

to determine whether full compliance with any statement or plan approved by the City Council or 

Planning Board, including those which involved SEQRA mitigation measures, was met. Therefore, 

the City’s issuance of the Certificate of Occupancy necessarily resulted from a determination about 

enforcement of the Zoning Ordinance, establishing the ZBA’s jurisdiction.  

Note, the battles involving the Ridge Hill project are still pending. 

Topic: Analysis of Agency Decision-Making 

Matter of White Plains Rural Cemetery Association v. City of White Plains, 93 N.Y.S.3d 103 (2d 

Dep’t Jan. 30, 2019) 

The City Cemetery Association (“Association”) applied to the City of White Plains ZBA 

for a determination that a proposed crematory was part of the cemetery’s existing legal 

nonconforming use, and in the alternative, for a use variance. The ZBA declared that the proposed 

crematory was not a part of the cemetery’s existing legal nonconforming use and denied the 

variance request. The Association brought an Article 78 proceeding. The Westchester County 

Supreme Court denied the Association’s petition as to the nonconforming use and granted the 

Association’s petition as to the use variance. The City appealed and the Association cross-

appealed. The Second Department held that the proposed crematory was not part of existing 

nonconforming cemetery use and, therefore, required a use variance, and that the ZBA’s denial of 

the use variance application was arbitrary and capricious. 

In support of this holding, the Second Department noted that the Association submitted a 

financial analyst's projections and profit and loss statements (i.e., dollars and cents proof) 

demonstrating that it had operated at a loss for a five-year period preceding the filing of its 

application. The unrebutted evidence demonstrated that the crematory would be shielded from 

view, odorless, and would not impact air quality or historical resources. The Court further observed 

that the ZBA’s concerns that surrounding home values would decrease and that cemetery 

association would build additional crematoriums on cemetery premises were predicated on 

speculation and appeared to be the product of generalized community opposition. 
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Matter of Hitner v. Planning Board of the Town of Patterson, 90 N.Y.S.3d 898 (2d Dep’t Jan. 23, 

2019) 

In this matter, the lower court had upheld the Town of Patterson ZBA’s determination that 

a Costco gas station was a permitted principal use on a site that also included a Costco Club. 

Petitioners appealed, and the Second Department found that this decision was not illegal, arbitrary, 

capricious, or an abuse of discretion. It should be noted that the court held that “where the issue 

involves pure legal interpretation of statutory terms, deference [to the ZBA] is not required[,]” and 

therefore it conducted its own independent review of the law. Nonetheless, it upheld the ZBA’s 

determination. 

Hitner relates to the holding in Yorktown Smart Growth, previously cited. Specifically, 

both address the emergence of gas stations directly within shopping centers, and sometimes 

associated or branded with a big box store. Municipalities should carefully assess their zoning 

provisions in these situations, especially when more than one principal use is permitted on a 

singular lot, or where it is in association with a members-only “big box” store.  

Matter of Nicolai v. McLaughlin, 81 N.Y.S.3d 89 (2d Dep’t July 5, 2018) 

In this matter, the Petitioner had applied for a wetland control permit and site plan approval 

to construct a single-family dwelling on his residential property in a wetlands control area. The 

Town of Mount Pleasant Planning Board denied the application and the Petitioner commenced an 

Article 78 proceeding. The court noted that in the past, the Planning Board had allowed larger 

encroachments into wetlands and wetland buffers near the Petitioner’s lot, and therefore could not 

reasonably explain its denial of this application. Therefore, the Westchester County Supreme Court 

reversed the Planning Board. The Second Department upheld this decision, finding that “[a]n 

agency’s failure to provide a valid and rational explanation for its departure from its prior 

precedent ‘mandates reversal.’” Clearly, articulation of board reasoning, particularly when it is 

different from prior decisions, is quite important. 
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Topic: FHA, ADA, and Section 1983 Claims 

Town & Country Adult Living v. Village/Town of Mount Kisco, 2019 WL 1368560 (S.D.N.Y. 

March 26, 2019) 

This case is part of prolonged litigation between an entity that provides housing for seniors 

with disabilities and the Village/Town of Mount Kisco. As part of a settlement, the Plaintiff (Town 

& Country Adult Living) had agreed to lease property from the Town, with a sale contingent on 

site plan approval. After much back and forth regarding the terms of the lease and the pending 

sale, and no site plan approval, the Plaintiff brought claims against the Village/Town and its legal 

counsel, and other individuals, under the Fair Housing Act (“FHA”), the Americans with 

Disabilities Act (“ADA”), and § 1983 (along with state claims).  All claims failed. 

The federal court held that to establish discrimination under the FHA or the ADA, Plaintiffs 

had three available theories: 1) intentional discrimination, 2) disparate impact and 3) reasonable 

accommodation. The federal court would not consider a claim of disparate treatment under the 

FHA because the Plaintiff only had brought it up in their opposition memorandum. The disparate 

impact claim failed because there was no occurrence of outwardly neutral policies and the Plaintiff 

had not shown a significant adverse or disproportionate impact from such a policy. Lastly, the 

Plaintiff did not discuss a reasonable accommodation claim under the FHA.  

As to the § 1983 claims (involving substantive due process, procedural due process, and 

equal protection concerns), the substantive due process claim failed because the Plaintiff had not 

shown a cognizable property interest in acquiring site plan approval. The procedural due process 

claim failed because no vote had occurred without the Plaintiff having notice or the opportunity to 

be heard. Lastly, the Plaintiff’s equal protection claim failed because the Plaintiff did not 

demonstrate differential treatment or that such treatment was based on malice or bad faith.  

Since the federal court found that all of the claims over which it had original jurisdiction 

failed, it would not exercise supplemental jurisdiction over the remaining state claims.  
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