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JURISDICTIONAL STATEMENT 
 

 This Court has jurisdiction in C.A. No. 400-2010 because federal district courts have 

original jurisdiction over any civil action arising under the laws of the United States, including 

the Resource Conservation and Recovery Act (“RCRA”), 42 U.S.C. §§ 6901 et seq. (2006), and 

this Court has jurisdiction to hear appeals from any final decision of the United States District 

Court for the District of New Union.  28 U.S.C. §§ 1291, 1294(1), 1331 (2006). 

 C.A. No. 18-2010 is properly before this Court because this Court has jurisdiction to hear 

appeals from any ruling by the EPA Administrator on a petition to withdraw authorization for a 

state hazardous waste program within New Union.  42 U.S.C. § 6976(b) (2006). 

 
STATEMENT OF THE ISSUES 

 
I. Whether EPA’s authorization for new Union’s hazardous waste program was a 

rulemaking given that it affected the future interests of a broad class of people in 
accordance with the cooperative federalism intended under RCRA. 
 

II. Whether the district court has jurisdiction to order EPA to act on CARE’s petition 
under either RCRA or the APA. 

 
III. Whether the Court of Appeals should lift the stay in C.A. No. 18-2010, consolidate 

that action with C.A. No. 400-2010, and review EPA’s constructive actions. 
 

IV. Whether this Court should lift the stay in C.A. No. 18-2010 and consolidate with C.A. 
No. 400-2010 to review EPA’s constructive denial in the interest of judicial economy. 

 
V. Whether EPA abused its discretion in constructively denying CARE’s petition to 

withdraw authorization despite the ineffectiveness of New Union’s program as a 
result of substantial budget cuts in the face of an ever-increasing regulatory demand. 

 
VI. Whether EPA abused its discretion in constructively denying CARE’s petition given 

New Union’s unapproved transfer of authority over railroad hazardous waste and 
exemption of all such waste violations from criminal liability. 

 
VII. Whether EPA abused its discretion in constructively denying CARE’s petition given 

New Union’s unapproved prohibition on the processing of Pollutant X, which has 
resulted in an unreasonable impediment to interstate commerce that is preempted by 
RCRA and in violation of the Commerce Clause. 



 

 
 

 
 

STATEMENT OF THE CASE 
 

On January 5, 2009, Citizen Advocates for Regulation and the Environment, Inc. 

(“CARE”) served a petition on the Environmental Protection Agency (“EPA”), under RCRA 

section 7004 and section 553(e) of the Administrative Procedure Act (“APA”).  CARE v. 

Jackson, No. 000138-2010, slip op. at 1 (D.N.U. June 2, 2010).  In its petition, CARE requested 

that EPA commence proceedings to withdraw its approval of New Union’s hazardous waste 

program, which was previously authorized by EPA pursuant to RCRA section 3006(b).  Id.   

On January 4, 2010, CARE filed a complaint against EPA in the United States District 

Court for the District of New Union.  Id.  CARE sought an injunction requiring EPA to act on its 

petition, or, in the alternative, judicial review of EPA’s constructive denial of the petition and 

EPA’s constructive determination that New Union’s hazardous waste program meets the criteria 

for approval.  Id.  New Union filed an unopposed motion to intervene, which was subsequently 

granted by the District Court.  Id.  All parties filed motions for summary judgment.  Id. 

Simultaneously, CARE filed a petition with this Court seeking review of EPA’s 

constructive denial of its petition and constructive determination that New Union’s hazardous 

waste program continues to meet EPA’s approval criteria.  Id. at 2.  New Union again filed an 

unopposed motion to intervene, which this Court granted.  Id.  EPA then filed a motion to stay 

this proceeding pending the outcome of the District Court action, which this Court granted.  Id. 

On June 2, 2010, the District Court issued an order granting New Union’s motion for 

summary judgment and denying CARE’s motion for summary judgment.  Id. at 6.  The District 

Court held that: (1) RCRA section 7002(a)(2) did not provide jurisdiction to take action on 

CARE’s petition to the EPA under RCRA section 7004(a); (2) 28 U.S.C. § 1331 did not provide 



 

 
 

jurisdiction to take action on CARE’s petition submitted to EPA under section 553(e) of the 

APA; and (3) 28 U.S.C. § 1331 did not provide jurisdiction to review EPA’s constructive denial 

of CARE’s petition and EPA’s constructive determination that New Union’s program currently 

meets the approval criteria.  Id. at 3-5. 

CARE filed a timely appeal from the District Court’s order.  CARE v. Jackson, No. 18-

2010, No. 400-2010 (12th Cir. Sept. 29, 2010) (requesting briefing).  CARE appeals the District 

Court’s holding that it lacked jurisdiction under either RCRA section 7002(a)(2) or 28 U.S.C. § 

1331 to order EPA to make a determination on CARE’s petition.  Id.  CARE also requests that 

this Court lift its stay on CARE’s petition to review EPA’s constructive denial and EPA’s 

constructive determination that New Union’s hazardous waste program continues to meet 

RCRA’s approval criteria.  Id.  CARE further requests that this Court consolidate CARE’s 

appeal from the District Court with CARE’s petition for review by this Court.  Id. 

 
STATEMENT OF THE FACTS 

 
This case arises as a result of New Union’s substantial reductions in resources for its 

hazardous waste program.  Pursuant to RCRA, New Union’s hazardous waste program was 

approved in 1986 after EPA determined that the state’s proposed resources would provide for 

prompt permitting, biannual inspections of all facilities, and effective enforcement.  (Rec. doc. 2, 

p. 1.)  In reaching this determination, EPA conducted formal notice and comment procedures and 

placed its final approval in the Federal Register.  CARE v. Jackson, No. 000138-2010, slip op. at 

3 (D.N.U. June 2, 2010).  The approved petition provided that all authority under New Union’s 

program would be vested in the Department of Environmental Protection (“DEP”).  (Rec. doc. 1, 

p. 73.)  Specifically, fifty DEP employees would be exclusively dedicated to the program, 

including: fifteen inspectors, three lab technicians, two lawyers, and fifteen administrators.  Id.  



 

 
 

Although EPA approved the program, it noted that any fewer resources might be inadequate.  

(Rec. doc. 4, p. 16.)  In 1986, there were approximately 1,200 hazardous waste treatment, 

storage, and disposal facilities (“TSDs”) in New Union.  (Rec. doc. 1, p. 17.) 

 Today, there are over 1,500 operational TSDs in New Union.  (Rec. doc. 5 for 2009, p. 

23.)  Despite this increase in regulated TSDs, New Union has drastically cut its resources, which 

has reduced its program to thirty employees, including: seven permit writers, seven inspectors, 

two lab technicians, one lawyer, and thirteen administrators.  (Rec. doc. 5 for 2009, p. 52.)   

Predictably, this reduction in resources has resulted in a deterioration of New Union’s 

hazardous waste program.  Presently, there are some 900 TSDs with expired permits that 

continue to operate by force of law.  (Rec. doc. 5 for 2009, p. 20.)  Some of these permits have 

been expired for more than twenty years.  Id.  Despite this growing backlog, the DEP has been 

limited in recent years to processing no more than 125 permit applications; many of which have 

been permits for new or expanded TSDs as the DEP prioritizes these applications over 

applications to reissue expired permits.  (Rec. doc. 5 for 2009, p. 20.)  Furthermore, in 2009, the 

DEP only inspected 150 TSDs, with EPA voluntarily conducting an additional 150 inspections.  

(Rec. doc. 5 for 2009, pp. 22-23.)  The DEP prioritized these inspections on TSDs that have 

reported violations and those that pose the greatest environmental risk.  (Rec. doc. 5 for 2009, p. 

23.)  Finally, the DEP was limited in 2009 to pursuing just six enforcement actions.  (Rec. doc. 5 

for 2009, p. 25.)  Despite the twenty-two major permit violations and hundreds of minor 

violations that occurred in 2009, EPA and citizen groups were only able to each assist with six 

additional enforcement actions against violators.  (Rec. doc. 5 for 2009, p. 24.) 

 This situation is only expected to worsen in the short-term, as economic hardship has 

forced New Union to place a hiring freeze on all DEP positions and is likely to result in layoffs 



 

 
 

for 5 to 10 percent of state employees in the next two years.  (Rec. doc. 5 for 2009, p. 53.)  These 

cuts can be expected to New Union’s hazardous waste program, as the Governor’s Director of 

Budget has stated that these layoffs will likely be concentrated on state departments that perform 

functions that would otherwise be backfilled by federal employees.  (Rec. doc. 6, June 6, 2009.) 

 In addition to these funding cuts, New Union’s EPA-approved hazardous waste program 

underwent two substantial revisions as a result of the 2000 Environmental Regulatory 

Adjustment Act (“ERAA”).  (Rec. doc. 5 for 2000, pp. 103-07.)  First, the ERAA removes all 

criminal sanctions for violations of the program related to railroad hazardous waste and 

transferred all authority over railroad hazardous waste from the DEP to the state’s Railroad 

Commission (“RRC”).  (Rec. doc. 5 for 2000, pp. 103-05.)  The RRC is responsible for 

regulating intrastate freight rates, railroad yards, and rights of way.  Id.  It is comprised of three 

members: one appointed by the Governor, one appointed by the State House of Representatives, 

and one appointed by the State Senate.  Id.  Significantly, when the ERAA was passed, the 

Majority Leader of the State Senate was the brother of the president of New Union’s only 

interstate railroad, the New Union RR Co.  (Rec. doc. 6, Aug. 14, 2000.) 

 Second, the ERAA alters New Union’s hazardous waste program by prohibiting the 

permitting of any TSD that processes Pollutant X.  (Rec. doc. 5 for 2000, pp. 105-07.)  Pollutant 

X is a listed hazardous waste that EPA considers to be among the most potent and toxic 

chemicals to public health and the environment.  (Rec. Attach., Oct. 29, 2010; Rec. doc. 5 for 

2000, pp. 105-07.)  Although the ERAA allows for the transfer of Pollutant X through New 

Union, it requires any in-state concentrations to be removed within 120 days and prohibits the 

acceptance of out-of-state Pollutant X.  (Rec. doc. 5 for 2000, pp. 105-07.)  It does not, however, 

ban the production or use of Pollutant X within the state.  Id. 



 

 
 

 
STANDARDS OF REVIEW 

 
 Summary judgment is only appropriate when “there is no genuine issue as to any material 

fact and . . . the moving party is entitled to judgment as a matter of law.”  Fed. R. Civ. Pro. 56(c).  

This Court reviews questions of law de novo.  First Options of Chicago, Inc. v. Kaplan, 514 U.S. 

938, 947-48 (1995).  Therefore, this Court should review the District Court’s order granting 

summary judgment in favor of New Union in C.A. No. 400-2010 de novo. 

 Because this Court imposed the stay in C.A. No. 18-2010, it has discretion to lift the stay 

and consolidate these actions rather than remand to the lower court.  See Landis v. North 

American Co., 299 U.S. 248, 254-55 (1936); Fed. R. Civ. Pro. 42(a). 

 Finally, a final agency action is reviewed for an abuse of discretion that turns on whether 

an agency has acted in an arbitrary and capricious manner.  Howmet Corp. v. EPA, 656 F.2d 167, 

170 (D.C. Cir. 2010).  Thus, this Court must determine whether EPA abused its discretion in 

constructively denying CARE’s petition and tacitly upholding New Union’s program. 

 
SUMMARY OF THE ARGUMENT 

 
 This Court should hold that the district court has jurisdiction to order EPA to act 

on Care’s petition for revocation of EPA’s approval of New Union’s hazardous waste program.  

When EPA approved of New Union’s hazardous waste program, EPA engaged in rulemaking, 

evidenced by the fact that the approval generally applied policy considerations to affect the rights 

of many, unspecified individuals in the future.  Because EPA’s action constituted a rulemaking 

and because RCRA section 7004(a) imposes a mandatory duty on EPA to respond to rulemaking 

petitions, RCRA section 7002(a)(2) provides the district court with jurisdiction.  Because Care’s 

petition regarding EPA’s rulemaking arises under federal law and because RCRA section 



 

 
 

7004(a) works concurrently with 5 U.S.C. § 553(e) to provide jurisdiction, the District Court has 

federal question jurisdiction under 28. U.S.C. § 1331. 

This Court should further hold that EPA’s failure to act on CARE’s petition constituted 

constructive denial of EPA’s petition and a constructive determination that New Union’s 

program continued to meet RCRA’s approval criteria.  Lastly, this Court should lift its stay in 

C.A. No. 18-2010, consolidate that action with C.A. No. 400-2010, and Review EPA’s 

constructive actions. 

 Given that jurisdiction exists to hear this case, this Court should find that EPA has abused 

its discretion by constructively denying CARE’s petition to withdraw authorization for New 

Union’s hazardous waste program despite clear, undisputed evidence that New Union’s program 

no longer meets the “federal floor” for the processing of hazardous waste.  As a result of New 

Union’s reduction in resources in the face of an every-increasing regulatory burden, its 

hazardous waste program is now characterized by a paralyzed permitting program, an impotent 

inspection process, and a stunted enforcement mechanism.  Additionally, these unapproved 

reductions in resources clearly violate RCRA’s requirement that all subsequent revisions to a 

state program receive EPA approval. 

 These problems are compounded by the ERAA, which places New Union in further 

violation of RCRA.  First, the ERAA violates RCRA by removing criminal liability for railroad 

hazardous waste and transferring authority over such waste without EPA approval from the 

EPA-approved DEP to the business-minded and partisan RRC.  Second, the ERAA includes an 

unlawful and unconstitutional prohibition on the processing of Pollutant X, destroys the 

equivalency of New Union’s program and places an excessive burden on interstate commerce. 



 

 
 

 Each of these unapproved actions violates both the letter and the spirit of RCRA.  

Consequently, this Court should hold that EPA’s constructive denial of CARE’s petition was a 

clear abuse of its administrative discretion. 

 
ARGUMENT 

 
I. EPA’S APPROVAL OF NEW UNION’S HAZARDOUS WASTE PROGRAM 

CONSTITUTED A RULEMAKING BECAUSE THIS ACTION APPLIED 
GENERALLY TO PROSPECTIVELY IMPLEMENT POLICY CONSIDERTAIONS. 

 
The APA defines “rulemaking” as the “agency process for formulating, amending, or 

repealing a rule.”  5 U.S.C. § 551(5) (2006).  A “rule” is the “whole or a part of an agency 

statement of general or particular applicability and future effect designed to implement, interpret, 

or prescribe law or policy or describing the organization, procedure, or practice requirements of 

an agency.”  Id. § 551(4).  The term “adjudication” refers to the “agency process for the 

formulation of an order.”  Id. § 551(7).  An “order” is the “whole or part of a final disposition, 

whether affirmative, negative, injunctive, or declaratory in form, of an agency in a matter other 

than rulemaking but including licensing.” Id. § 551(6).     

Courts look to several factors to decide whether an agency action amounts to rulemaking 

or adjudication.  Rulemaking typically applies generally to a broad class of unspecified 

individuals, whereas adjudication typically resolves the rights or duties of specific individuals in 

specific cases.  See United States v. Fla. E. Coast Ry., 410 U.S. 224, 245 (1973); Providence 

Yakima Med. Ctr. v. Sebelius, 611 F.3d 1181, 1188 (9th Cir. 2010).  Rules affect rights 

prospectively, while orders take effect immediately.  Bowen v. Georgetown Univ. Hosp., 448 

U.S. 204, 476 (1988) (Scalia, J., concurring); Providence, 611 F.3d at 1188.  In promulgating 

rules, agencies are primarily concerned with implementing policy considerations, but in 



 

 
 

producing orders, agencies apply preexisting law to individual circumstances.  Fla. E. Coast Ry., 

410 U.S. at 246; Portland Audubon Soc’y, 984 F.2d 1534, 1540 (9th Cir. 1993).   

Every aspect of EPA’s action in approving New Union’s hazardous waste management 

program demonstrates that EPA conducted a rulemaking.  EPA’s approval of New Union’s 

hazardous waste program applied generally in that it affected the rights of a class of individuals 

because, after EPA granted approval, individual applicants for RCRA permits were forced to 

obtain permits from New Union’s DEP, under standards different from the federal RCRA 

program.  (Rec. doc. 3, pp. 1-2.)  EPA’s approval produced future—rather than immediate—

effects on the rights of individual permit applicants because EPA’s decision only impacted 

permit applicants after DEP exercised its new permitting authority.  Finally, by approving New 

Union’s program, EPA implemented a system of cooperative federalism consistent with the 

purpose of RCRA.  Because EPA’s action exhibits all essential characteristics, this Court should 

hold that EPA’s approval of New Union’s program constituted a rulemaking.  

 
A. EPA’s Approval of New Union’s Program Applied Generally to Affect the Rights of 

a Broad Class of Individuals. 
 

Rulemaking produces a determination of general applicability that affects the rights of 

broad classes of unspecified individuals, while adjudication settles individual disputes.  See Fla. 

E. Coast Ry., 410 U.S. at 245; Providence, 611 F.3d at 1188.  Even if an agency’s action only 

applies to a single entity, the fact that the action, in practice, affects the rights of many 

individuals strongly suggests that the action is a rulemaking.  See Yesler Terrace Cmty. Council 

v. Cisneros, 37 F.3d 442, 448-49 (9th Cir. 1994). 

In Yesler, tenants in Washington state public housing projects sued the Department of 

Housing and Urban Development (“HUD”) claiming that HUD promulgated an order without 



 

 
 

giving the tenants notice and an opportunity to comment as required by the APA and HUD’s 

own regulations.  Id. at 445.  Federal law required state public housing authorities (“PHAs”) to 

give public housing tenants a grievance hearing before initiating eviction proceedings.  Id.  But 

where the PHAs sought eviction for drug-related or criminal activity, the PHAs could omit the 

grievance hearing if HUD had previously determined that the state’s judicial eviction procedures 

satisfied certain elements of due process.  Id.  HUD determined that Washington’s state-court 

eviction procedures satisfied the requisite elements of due process, and a state PHA subsequently 

evicted one of the petitioners due to alleged criminal activity.  Id.   

The Ninth Circuit held that HUD did not have to give the petitioners notice and an 

opportunity to comment because HUD’s determination that Washington’s state-court eviction 

procedures met HUD’s due process criteria constituted a rulemaking rather than an adjudication.  

Id. at 449.  Although HUD’s determination directly applied to the state PHAs, it nevertheless 

affected the rights of a broad category of unspecified individuals because it extinguished the 

statutory right of any public housing tenant accused of certain criminal activity to a pre-eviction 

grievance hearing.  Id. at 448-49.    

Similar to HUD’s approval of Washington’s eviction procedure in Yesler, in the present 

case, EPA’s approval of New Union’s hazardous waste program specifically applied to a single 

entity but affected the rights of many, unspecified individuals.  After EPA approved New 

Union’s program, individuals seeking permits under RCRA had to obtain those permits from 

New Union’s DEP rather than from EPA.  (Rec. doc. 3, pp. 1-2.)  Because DEP’s criteria for 

issuing permits would inevitably differ from EPA’s criteria, this shift in permitting authority 

impacted both an applicant’s ability to obtain permits and the terms under which those permits 

would be issued.  Thus, the district court improperly characterized EPA’s approval as involving 



 

 
 

only New Union.  DEP was the specific, individual recipient of a new authority to issue TSD 

permits.  But the nature of this new authority was general because it applied, in practice, to the 

numerous and diverse applicants for TSD permits, indicating that EPA engaged in rulemaking. 

 
B. EPA’s Approval of New Union’s Program Affects Future Interests. 

 
Rulemaking produces legal consequences for the future in that rules affect individuals 

after a subsequent application of the rule, whereas adjudication immediately impacts individual 

rights.  Bowen, 448 U.S. at 476 (majority opinion); Providence, 611 F.3d at 1188.     

Yesler is again instructive.  There, the Ninth held that HUD’s approval of Washington’s 

state-court eviction procedures resulted in future, rather than immediate, effects.  37 F.3d at 448-

49.  The Court reasoned that because HUD’s approval only authorized state PHAs to evict 

tenants without first providing a grievance hearing, the effect of HUD’s action occurred after the 

state PHAs dispensed with the pre-eviction grievance process.  Id. at 448.   

In the present case, just as HUD’s approval did not affect the tenants’ rights until the 

PHAs omitted the grievance hearing in Yesler, so, too, did EPA’s approval of New Union’s 

program require subsequent action by DEP to impact an individual’s ability to obtain permits 

under RCRA.  EPA’s approval of New Union’s program merely authorized DEP to issue RCRA 

permits.  DEP then applied EPA’s ruling by issuing permits to future applicants.  EPA’s action 

did not affect an individual applicant’s rights to a RCRA permit until DEP exercised its new 

permitting authority.  Because EPA’s approval only prospectively altered individual access to 

RCRA permits, the approval did not produce concrete, immediate consequences for individual 

permit applicants.  The district court inappropriately narrowed it analysis to the moment at which 

EPA approved New Union’s program.  In doing so, the district court did not give proper weight 



 

 
 

to the future effects of EPA’s decision to approve New Union’s program. These effects further 

attest to the rule-making nature of EPA’s decision. 

 
C. EPA’s Approval of New Union’s Program Implement’s RCRA’s Policy of 

Cooperative Federalism in the Field of Hazardous Waste Management. 
 

Agencies primarily implement policy considerations when they promulgate rules; in 

producing orders, agencies apply preexisting law to individual circumstances.  Fla. E. Coast Ry., 

410 U.S. at 246; Portland, 984 F.2d at 1540.  Congress intended RCRA to operate through 

cooperative federalism.  See 42 U.S.C. § 6902(a)(6) (2006).  Under RCRA, although EPA retains 

primary responsibility for ensuring proper transfer, storage and disposal of hazardous waste, it 

may delegate part of this responsibility to a state by approving a qualifying state hazardous waste 

management program.  Id. § 6926(b); Dept. of Energy v. Ohio, 503 U.S. 607, 611-12 (1992). 

As the district court noted, EPA’s approval of New Union’s program involved 

consideration of whether New Union’s Program met RCRA section 3006(b)’s criteria.  CARE v. 

Jackson, No. 000138-2010, slip op. at 4.  In this respect, EPA determined that the particular 

terms of New Union’s program satisfied already-establish legal standards.  However, in granting 

approval, EPA more expressly allocated the burden of reducing threats to human health and the 

environment from hazardous waste between itself and the states.  Each time EPA approves a 

state program, EPA necessarily applies law to individual circumstances.  But the net effect of 

these approvals, which is to distribute responsibility for hazardous waste management among 

more and more parties, furthers Congress’s goal of creating a system of cooperative federalism.  

The overarching policy implications behind EPA’s approval of a state program make evident that 

EPA’s approval of a state’s hazardous waste management program results in a rule. 



 

 
 

The characteristics of EPA’s approval of New Union’s program conclusively demonstrate 

that approval of a state’s hazardous waste program under section 3006(b) of RCRA constitutes 

rulemaking.  Such an approval applies generally to a broad class of individuals, takes effect in 

the future, and primarily implements policy considerations.  Furthermore, EPA believed it 

promulgated a rule, and it adhered to the formal requirements of rulemaking by issuing notice, 

eliciting comments, and incorporating its approval in the Federal Register.  CARE v. Jackson, 

No. 000138-2010, slip op. at 3.  Courts give significant deference to an agency’s categorization 

of its own action.  American Airlines, Inc. v. Dept. of Transp., 202 F.2d 788, 797-98 (5th Cir. 

2000).  Taken together with the rulemaking characteristics of EPA’s action, this maxim compels 

this Court to hold that EPA’s approval of New Union’s program constituted a rulemaking. 

 
II. THE DISTRICT COURT HAS JURISDICTION TO ORDER EPA TO ACT ON 

CARE’S PETITION. 
 

A. Section 7002(a)(2) of RCRA Provides the District Court with jurisdiction to Order 
EPA to Act on CARE’s Petition because EPA’s Approval of New Union’s Program 
Constituted a Rulemaking and Section 7004(a) of RCRA Imposes a Mandatory Duty 
on EPA to Respond to Rulemaking Petitions. 

 
Section 7002(a)(2) of RCRA allows any person, when the EPA fails to perform a 

nondiscretionary duty, to sue the EPA “in the district court for the district in which the alleged 

violation occurred.”  42 U.S.C. § 6972(a)(2) (2006).   Section 7004(a) of RCRA states that the 

EPA “shall” take action with respect to a petition for promulgation, amendment, or repeal of any 

regulation “within a reasonable time following receipt of such petition.”  42 U.S.C. § 6974(a) 

(2006). As outlined above, EPA’s approval of New Union’s program constituted a rulemaking, 

and therefore that action comes within the language of RCRA section 7004(a).  CARE then 

submitted a petition regarding the rulemaking under RCRA section 7004(a).    



 

 
 

RCRA section 7002(a)(2) further prescribes a mandatory duty on EPA’s part to take 

action on petitions concerning RCRA regulations because it employs the word “shall.  42 U.S.C 

§ 6972(a)(2) (2006).  Use of the word “shall” normally indicates a legislative intent to impose a 

mandatory obligation.  See Lexecon, Inc. v. Millberg, Weiss, Bershad & Lerach, 523 U.S. 26, 35 

(1998).  The plain language of the section bolster the presumption that Congress used “shall” in 

the imperative sense.  “May” appears in this section and “shall” appears twice, suggesting that 

Congress meant to distinguish between the two words.  42 U.S.C. § 6972(a)(2).  The purpose of 

RCRA section 7004 further indicates that Congress intended to create a mandatory duty.  The 

section facilitates public involvement in the rulemaking process by allowing the public to 

petition, requiring EPA to make efforts to increase public participation, and by requiring EPA to 

issue public notice when it takes certain actions.  Id. at §§ 6972(a)-(c).  The section’s obvious 

intent to increase the public’s participation in the rulemaking process would be frustrated if it did 

not impose a mandatory duty on EPA to respond to rulemaking petitions. 

Because CARE properly submitted a petition under RCRA section 7004(a) regarding 

EPA’s rulemaking and because RCRA section 7004(a) creates a mandatory duty for EPA to 

respond to CARE’s petition, RCRA section 7002(a)(2) gives the district court jurisdiction to 

order EPA to act on CARE’s petition.  

 
B. The District Court has Federal Question Jurisdiction Pursuant to 28. U.S.C. § 1331 

because CARE’s Petition Regarding EPA’s Rulemaking Arises under Federal Law 
and RCRA Section 7004(a) Works Concurrently with 5 U.S.C. § 553(e) to Provide 
Jurisdiction. 

 
Section 553(e) of the APA affords any interested person the right to petition for issuance, 

amendment or repeal of a rule.  5 U.S.C. § 553(e) (2006).   District courts have jurisdiction over 

all civil actions arising under the Constitutions, laws, or treaties of the United States.  28 U.S.C. 



 

 
 

§ 1331 (2006).  CARE petitioned EPA to repeal its rule approving New Union’s hazardous waste 

program under section 553(e) of the APA, so CARE’s petition arises under a “law” of the United 

States and the district court has jurisdiction to hear the petition.  

Section 553(e) of the APA works in tandem with RCRA section 7004(a) to provide the 

greatest possible number of avenues for judicial review of EPA’s rulemaking under RCRA and 

therefore RCRA section 7004(a) does not supersede APA section 553(e).  As mentioned above, 

the underlying purpose of RCRA section 7004(a) is to increase public participation in the 

rulemaking process.  Rather than replacing section 553(3) of the APA, RCRA section 7004(a) 

creates an alternate path for petitioners to seek judicial review so as to increase public access to 

EPA’s rulemaking.  Because CARE’s petition arises under a law of the United States and 

because RCRA section 7004(a) does not supersede section 553(e) of the APA, the district court 

has jurisdiction to order EPA to act on CARE’s petition.  Because the district court likewise has 

jurisdiction under RCRA section 7002(a)(2) to order EPA to act on CARE’s petition, this Court 

should hold that the district Court has jurisdiction and reverse the finding of the lower court.  

 
III. EPA’S FAILURE TO ACT ON CARE’S PETITION CONSTITUTED A 

CONSTRUCTIVE DENIAL AND CONSTRUCTIVE DETERMINATION THAT NEW 
UNION’S PROGRAM CONTINUES TO MEET RCRA’S CRITERIA FOR PROGRAM 
APPROVAL, AND BOTH ACTIONS ARE REVIEWABLE PURSUANT TO RCRA 
SECTIONS 70002(a)(2) AND 7006(b). 

 
EPA’s prolonged failure to act on CARE’s petition constitutes both a constructive denial 

of that petition and a constructive determination that New Union’s program continued to meet 

RCRA’s criteria for state program approval under RCRA section 3006.  

Section 3006 of RCRA authorizes states to apply to EPA to administer hazardous waste 

programs in lieu of EPA.   42 U.S.C. § 6926(b) (2006).  This section also requires EPA to 

withdraw its approval of a state’s hazardous waste program if EPA determines that the state has 



 

 
 

ceased to enforce its program in accordance with RCRA’s criteria.  Id. § 6926(e).  Section 7004 

of RCRA authorizes “any person” to petition EPA “for the promulgation, amendment, or repeal 

of any regulation” promulgated under RCRA.  Id. § 6974(a).   Upon receiving such a petition, 

EPA must take action with respect to the petition “within a reasonable time.”  Id. 

Several Courts of Appeals have recognized that failure to act in the face of 

nondiscretionary duties prescribed by environmental legislation constitutes “constructive” action 

within the meaning of the legislation.  In Scott v. City of Hammond, the petitioner brought a 

citizen-suit against EPA under the Clean Water Act (“CWA”) for EPA’s failure to prescribe a 

Total Maximum Daily Load (“TMDL”) for discharge of pollutants into Lake Michigan.  741 

F.2d 992, 996 (7th Cir. 1984).  In that case, the CWA required states to submit recommendation 

TMDLs to EPA, which EPA would then approve.  Id. at 997.  EPA admitted that no TMDLs 

were in place and that the state had not submitted recommendations.  Id.  The court held that a 

state’s prolonged failure to submit TMDLs could constitute a “constructive submission” of no 

TMDL.  Id.    

This Court should adopt the constructive submission doctrine in the context of RCRA, 

apply the doctrine to EPA’s actions and hold that EPA’s prolonged failure to respond to CARE’s 

petition constituted a constructive denial of that petition and a constructive determination that 

New Union’s hazardous waste program continued to meet RCRA’s approval criteria.  This Court 

has jurisdiction under both sections 7002(a)(2) and 7006(b) of RCRA. 

 
IV. THIS COURT SHOULD LIFT THE STAY IN C.A. NO. 18-2010 AND 

CONSOLIDATE IT WITH C.A. NO. 400-2011 TO IMMEDIATELY REVIEW EPA’S 
CONSTRUCTIVE DENIAL OF CARE’S PETITION 
 
Courts have discretionary power to impose or lift a stay and to consolidate actions. 

Clinton v. Jones, 520 U.S. 681, 706-07 (1997); Fed. R. Civ. P. 42(a).  These powers stem from a 



 

 
 

court’s broad authority to control its own docket so as to minimize duplicitous efforts and 

inefficient time delays.  Landis v. North American Co., 299 U.S. 248, 254-55 (1936).  Here, 

because New Union’s hazardous waste program clearly fails to satisfy the standards set forth in 

section 3006 of RCRA—and EPA’s regulations promulgated there under—and because EPA 

allowed significant time to pass during which it could have initiated proceedings to withdraw its 

approval of New Union’s hazardous waste program, this Court should lift the stay and review 

EPA’s constructive actions in the interest of judicial economy.  

Section 3006 of RCRA and its associated regulations define the criteria that a state’s 

hazardous waste program must satisfy before a state receives EPA authorization.  42 U.S.C. 

§6926(b) (2006); 40 C.F.R. §§ 271.1-.20 (2010).  These mandate that states enforce a hazardous 

waste management system that is at least as stringent as the federal program it replaces.  42 

U.S.C. §6926(b) (2006); 40 C.F.R. § 271.4 (2010).  As further outlined in detail below, New 

Union’s program no longer meets these criteria.  New Union’s dramatic reductions in the 

resources it devotes to its program have severely clogged the permitting system, rendered the 

inspection program ineffectual, and prevented effective enforcement.  Additionally, as also 

discussed further below, New Union’s enacted of the ERAA clearly violated RCRA through its 

impact on railroad hazardous waste and Pollutant X. 

Despite its long-standing knowledge of these problems, the EPA has failed to act.  In 

addition to receiving annual reports from New Union that document the failures of its program, 

EPA was put on affirmative notice of these deficiencies since January of 2009 when it received 

CARE’s petition to withdraw authorization.  Although RCRA sections 7004(a) and 3006(e) each 

provide for EPA to be given the first opportunity to respond to the changes in a state program, 

each section also mandates action on the part of EPA.  42 U.S.C. §§ 6929(e), 6974(a) (2006).  



 

 
 

Specifically, section 7004(a) states that EPA shall respond to all petitions within a reasonable 

time.  Id. § 6974(a).  Under section 3006(e), EPA must initiate proceedings to correct the 

deficiencies or withdraw its approval of a state program that no longer complies with RCRA.  Id. 

§ 6929(e).  Despite clear evidence that it must act, EPA has ignored these statutory commands. 

Given EPA’s demonstrated failure, this Court should act now while this case is properly 

before it rather than allow for further administrative delay.  Presently, New Union’s deficient 

program poses a serious threat to both human health and the environment.  Because it is clear 

that New Union’s program no longer adheres to the requirements set forth in RCRA, and because 

EPA has refused to act despite its knowledge of these failures, this Court should grant immediate 

review of EPA’s constructive denial and expedite the resolution of this intolerable situation. 

 
V. NEW UNION’S SEVERE REDUCTIONS IN RESOURCES AND STAFF FOR ITS 

HAZARDOUS WASTE PROGRAM HAVE RENDERED THE STATE INCAPABLE 
OF COMPLYING WITH RCRA. 

 
Congress enacted RCRA to ensure the proper transfer, storage, and disposal of hazardous 

waste “so as to minimize the present and future threat to human health and the environment.”  42 

U.S.C. § 6902(b) (2006); see also Meghrig v. KFC Western, Inc., 516 U.S. 479, 483 (1996).  

Although primary responsibility for this task rests with EPA, RCRA provides for cooperative 

federalism through the approval of state hazardous waste programs that the EPA determines to 

be at least as stringent as the “federal floor” set by RCRA for the treatment, storage, and disposal 

of hazardous waste.  See 42 U.S.C. § 6926(b) (2006); Dept. of Energy v. Ohio, 503 U.S. 607, 

611-12 (1992).  Specifically, a state hazardous waste program must provide for permitting, 

inspections, and enforcement that are at least as stringent as the federal program as set forth in 40 

C.F.R. 271 (“section 271”).  See 40 C.F.R. §§ 271.13-.16 (2010).   



 

 
 

Once a state receives approval for its hazardous waste program, the state program 

operates in lieu of the federal RCRA program.  Id. § 271.3(b).  If, however, EPA subsequently 

determines that a state is administering its hazardous waste program in a manner that falls below 

the “federal floor,” the Administrator must withdraw its authorization.  Waste Mgmt. of Illinois, 

Inc. v. EPA, 714 F.Supp. 340, 341 (N.D. Ill. 1989) (citing 42 U.S.C. § 6926(e) (1982)). 

In the present matter, EPA abused its discretion in constructively denying CARE’s 

petition because the New Union’s dramatic reduction in resources and staff in light of an ever-

increasing demand for hazardous waste disposal has rendered New Union incapable of meeting 

RCRA’s “federal floor.”  Specifically, New Union’s sweeping cuts have resulted in an overly 

congested permitting system, an impotent inspection mechanism, and an ineffectual enforcement 

regime.  Furthermore, these severe reductions were neither included in New Union’s initial 

application to EPA nor subsequently approved by EPA as required by RCRA.  Consequently, 

New Union’s hazardous waste program is far weaker than the federal RCRA program, and 

hazardous waste within New Union now poses a threat to human health and the environment.  

This Court should intervene to restore equivalence with the federal and to prevent New Union 

from leading the “race to the bottom” in the transfer, storage, and disposal of these incredibly 

dangerous substances.  See, e.g., Louis K. Ligget Co. v. Lee, 288 U.S. 517, 558-59 (1933).  

EPA’s constructive denial of CARE’s petition was a clear abuse of its discretion under RCRA. 

 
A. New Union’s Reductions in Resources and Staff Violate its Unamended Petition for 

State Hazardous Waste Authority. 
 

Pursuant to Subtitle C of RCRA, any state may seek to administer and enforce its own 

hazardous waste program, but it must first receive the approval of EPA.  42 U.S.C. § 6926 (b) 

(2006).  In order to receive EPA approval, a state must file a program submission that includes a 



 

 
 

narrative description of the scope, structure, and coverage of the state program, including a 

specific description of the number and general duties of the employees and agencies that will 

implement and enforce the program.  40 C.F.R. § 271.6 (2010).  If the EPA Administrator 

determines that the state program is at least as stringent as the federal hazardous waste regime, 

EPA will authorize the state to carry out its program in accordance with its submission in place 

of the federal RCRA program.  42 U.S.C. § 6926(b); 40 C.F.R. § 271.8 (2010).   

Here, the substantial cuts to New Union’s hazardous waste program have resulted in an 

egregious violation of the submission originally approved by EPA.  When EPA approved New 

Union’s original petition in 1985, New Union stated that it would have fifty full-time employees 

dedicated exclusively to the permitting and monitoring of the 1,200 hazardous waste transfer, 

storage, and disposals facilities (TSDs) operating within the state at that time.  (Rec. doc. 1, pp. 

17, 73.)  Today, the number of TSDs within the state has ballooned to 1,500 while New Union 

has steadily cut its appropriations to the point that its hazardous waste program is now 

administered and enforced by only thirty full-time employees.  (Rec. doc. 5 for 2009, pp. 23, 52.)  

This stark reduction in resources appears all the more troublesome in light of the fact that EPA’s 

approval of New Union’s submission in 1986 explicitly noted that any less resources  (from the 

proposed 50 employees) would render the state program incapable of meeting the “federal floor.”  

(Rec. doc. 4, p. 16.)  As specified below, this drop in resources has predictably resulted in an 

overworked and ineffectual hazardous waste regime. 

Furthermore, New Union has failed to receive authorization from EPA for these 

substantial alterations.  Under Subtitle C of RCRA, if an approved state later revises its program, 

it must first seek approval from EPA determining that such an amendment continues to meet the 

minimum requirements of the federal RCRA program.  40 C.F.R. § 271.21 (2010).  Here, New 



 

 
 

Union has not received authorization for the material alterations that its program has undergone.  

These unlawful revisions have effectively nullified the original authorization granted by EPA in 

1986 and rendered New Union’s program incapable of providing for the safe storage, transfer, 

and disposal of extremely dangerous hazardous waste.  Consequently, this Court should find that 

EPA abused its discretion in constructively denying CARE’s petition to withdraw authorization. 

 Finally, the serious likelihood of additional cuts to New Union’s hazardous waste 

program further compels this Court to return New Union’s hazardous waste authority to EPA.  

New Union’s hiring freeze on non-critical employees and expected layoffs of up to 10 percent of 

state employees will only serve to further cripple the state’s already insufficient hazardous waste 

program.  (Rec. doc. 5 for 2009, p. 53.)  Given the recent statements of the Governor’s Director 

of Budget that these layoffs would be concentrated on state positions that perform functions that 

would otherwise be performed by federal officials, it is highly likely that the present economic 

downturn will result in even more severe cuts to New Union’s hazardous waste program.  (Rec. 

doc. 6, June 6, 2009.)  Rather than wait for New Union to further weaken its own program while 

increasingly looking to a patchwork of disjointed federal support, this Court should act now to 

ensure withdrawal of the authorization for this already failing state program. 

 
B. This Stripped-Down Hazardous Waste Program has Resulted in a Critical Backlog of 

Pending and Lapsed Permits. 
 

An approved state hazardous waste program must require permits for all TSDs consistent 

with the federal program set forth in 40 C.F.R. § 270.  40 C.F.R. § 271.13(a) (2010).  A TSD 

permit must be for a fixed term set by the state that may not exceed ten years.  See 40 C.F.R. § 

270.50(a) (2010).  If, however, prior to the expiration of a TSD permit, the TSD files a timely 



 

 
 

application for a new permit, the terms of the expired permit continue until the state has reissued 

or denied the permit.  Id. § 270.50(d). 

New Union’s severe reduction in resources for its hazardous waste program have created 

a log jam of pending and expired permits that clearly frustrates RCRA’s purpose of providing for 

the safe and controlled transfer, storage, and disposal of hazardous waste.  See 42 U.S.C. § 

6902(b) (2006).  Since EPA’s initial approval of the program in 1986, the DEP staff has been 

reduced from fifteen permit writers and two attorneys to seven permit writers and a single 

attorney.  (Rec. doc. 1, p. 73; Rec. doc. 5 for 2009, p. 52.)  Despite a backlog of over 900 expired 

TSD permits and an annual increase of more than fifty applications for new or expanded TSD 

operations, New Union has been limited to issuing just 125 permits in recent years.  (Rec. doc. 5 

for 2009, pp. 19, 20.)  This reality is made all the more intolerable by the fact that New Union 

prioritizes the review of new permits over the review of expired permits that continue by 

operation of law.  (Rec. doc. 5 for 2009, p. 20.)  Given that there are approximately 1,500 TSDs 

in New Union, this means that more than 60 percent of TSDs in New Union are operating by 

force of expired permits.  (Rec. doc. 5 for 2009, pp. 20, 23.)  Some of these TSDs with expired 

permits continue to store, treat, and dispose of highly toxic hazardous waste despite holding 

permits that have been expired for more than twenty years.  (Rec. doc. 5 for 2009, p. 20.)  This 

constitutes a severe abuse of RCRA’s state continuation provision.  Surely, when Congress 

mandated that TSD permits should be issued for no more than ten year terms, it did not intend 

for a state program to use the state continuation provision to allow for existing TSDs to operate 

unchecked for more than thirty years.  See 42 U.S.C. § 6925(c)(3) (2006).  New Union’s drastic 

reduction in resources has resulted in an inability to administer its hazardous waste program 



 

 
 

consistently with the intent of RCRA.  Consequently, this Court should hold that EPA abused its 

discretion. 

 
C. New Union’s Hazardous Waste Program no Longer Provides for Regular and 

Thorough Inspections of Permitted TSDs. 
 
Under RCRA, an approved state hazardous waste program must establish an inspection 

procedure that is capable of making a comprehensive survey of all TSDs within the state, 

including a system for periodic inspections to determine compliance with permit conditions and 

reporting and monitoring requirements.  40 C.F.R. § 271.15(b) (2010).  Additionally, a state 

must maintain a program for receiving tips and investigating reported violations.  Id. 

Although New Union’s program may have once been sufficient to provide for 

comprehensive investigation, it is no longer capable of doing so.  New Union’s severe cuts in its 

program have resulted in a drop from fifteen inspectors in 1986 to seven inspectors today.  (Rec. 

doc. 1, p. 73; Rec. doc. 5 for 2009, p. 52.)  Again, this reduction has occurred in the face of an 

ever-increasing number of TSDs within the state.  (Rec. doc. 5 for 2009, p. 23.)  Consequently, 

New Union now inspects no more than 10 percent of the operational TSDs within the state only 

once per year.  (Rec. doc. 5 for 2009, p. 23.)  In contrast, under Colorado’s EPA-approved 

hazardous waste program, the Department of Public Health and Environment is required to 

inspect every hazardous waste facility at least once per month.  6 Colo. Code Regs. 1007-2:3-1.0 

(2010).  Clearly, New Union’s inspection program is far from comprehensive. 

Perhaps most disconcerting is the fact that New Union has chosen to prioritize the use of 

its meager investigatory capabilities to only inspect TSDs that have self-reported violations.  

(Rec. doc. 5 for 2009, p. 20.)  Given the significant number of TSDs that go uninspected each 

year, this creates a clear disincentive for TSDs to self-report violations.  While it is important for 



 

 
 

New Union to prevent the most egregious violations of Subtitle C, this can only be accomplished 

by a robust investigation mechanism that conducts both follow-up inspections of self-reported 

violations and random, annual inspections of a significant number of all TSDs.  Clearly, New 

Union no longer has the resources to support an investigation program that satisfies RCRA. 

 
D. New Union’s Failure to Enforce Violations has Rendered its Program Ineffective and 

Insufficient Under the Explicit Demands of RCRA. 
 

An approved state hazardous waste program must grant the administering State agency 

the authority to enjoin violations that endanger or damage the public welfare and to bring suit for 

injunctive and equitable relief as well as criminal penalties.  40 C.F.R. § 271.16(a) (2010).  An 

authorized state is required to enforce its state program in a manner that is sufficient to guarantee 

that the program is at least as stringent as the federal hazardous waste program.  Id. § 271.1(c). 

Although New Union’s enforcement authority satisfies RCRA, its actual enforcement 

capability falls far short of ensuring equivalency with the federal program.  Despite New Union’s 

acknowledgement that there were twenty-two significant violations and more than 100 minor 

violations in 2009, that year saw only eighteen total enforcement actions.  (Rec. doc. 5 for 2009, 

pp. 24, 26.)  Only six of these actions were initiated by New Union, while the state relied on 

EPA and citizen groups to initiate two-thirds of these police actions.  (Rec. doc. 5 for 2009, p. 

26.)  Furthermore, given the weakness of New Union’s inspection program, discussed above, it is 

likely that the state’s enforcement capabilities are even less effective than these statistics suggest.  

Clearly, the increase in TSDs combined with New Union’s reduction from two lawyers and 

fifteen administrators in 1986 to one lawyer and thirteen administrators today has resulted in a 

severe inability to effectively police and prosecute violations of its hazardous waste program.  

(Rec. doc. 1, pp. 17, 73; Rec. doc. 5 for 2009, pp. 23, 52.)   



 

 
 

Consequently, this Court should hold that EPA abused its discretion in denying CARE’s 

petition and compel EPA to withdraw its outdated approval of a program that no longer 

guarantees equivalency.  If not, New Union will continue to lead the nation in a disastrous “race 

to the bottom” that poses a clear threat to human health and the environment. 

 
VI. NEW UNION VIOLATED RCRA BY AMENDING ITS PROGRAM WITH RESPECT 

TO RAILROAD HAZARDOUS WASTE WITHOUT EPA APPROVAL. 
 

As noted above, before a state may revise its EPA-approved hazardous waste program, 

EPA must approve of such alteration.  40 C.F.R. § 271.21 (2010).  Although this requirement 

applies broadly to any revision of a state’s regulatory authority, forms, procedures, or priorities, 

EPA regulations also explicitly require approval of a state’s transfer of any portion of its 

program from an approved state agency to any other state agency.  Id. §§ 271.21(a), (c).  In the 

present matter, New Union’s passage of the ERAA resulted in the transfer of all authority from 

the state’s environmental agency, the DEP, to the RRC, a state agency that is primarily 

concerned with the economic issues confronting the state’s railroads.   (Rec. doc. 5 for 2000, pp. 

103-05.)  Because the DEP was the only state agency authorized by EPA to implement the 

program, this unapproved transfer of authority clearly violated the terms of the original approval 

of New Union’s program.  (Rec. doc. 1, p. 73; Rec. doc. 5 for 2000, pp. 103-05.) 

 
A. EPA Could Not Have Approved a Revision that Eliminates Criminal Liability for a 

Class of Hazardous Waste Violations. 
 

Even if New Union had followed EPA-mandated procedure for such a revision, it is clear 

that EPA would never have approved of such a change.  In order to receive approval for a 

revision to a previously-approved state hazardous waste program, the changes must not allow the 

state to fall below the federal equivalency mandated in the initial approval of a state program.  40 



 

 
 

C.F.R. § 271.21(b)(2) (2010).  This equivalency explicitly requires that a state program provide 

for criminal penalties for hazardous waste violations.  40 C.F.R. § 271.16(a)(3)(ii) (2010).   

Here, the ERAA is not only an unapproved transfer of the regulatory authority over 

railroad hazardous waste, but it also contains an un-approvable exemption from criminal liability 

for violations involving railroad hazardous waste.  (Rec. doc. 5 for 2000, pp. 103-05.)  Because 

the ERAA exempts all TSDs regulated by the RRC from criminal liability, the New Union 

hazardous waste program now unquestionably violates RCRA. 

 
B. This Unapproved Revision Frustrates the Purpose of RCRA by Creating a Loophole 

for Railroad Hazardous Waste. 
 

Congress enacted RCRA to establish a “federal floor” for the treatment, storage, and 

disposal of hazardous waste in order to establish a uniform national system that closes 

“loopholes to environmental protection.”  United States v. Waste Indus., Inc., 734 F.2d 159, 165 

(4th Cir. 1984); see also 42 U.S.C. §§ 6901, 6902 (2006).  In the present matter, however, New 

Union has created a gaping loophole by exempting all railroad hazardous waste violations from 

criminal liability and placing the authority for regulating such waste under the purview of the 

three unaccountable elites that are appointed to the RRC.  (Rec. doc. 5 for 2000, pp. 103-05.)  

This relaxed posture appears all the more suspect in light of the fact that the ERAA was passed at 

a time when the Majority Leader of the State Senate—one of the three state bodies charged with 

appointing a commissioner—just so happened to be the brother of the president of New Union’s 

only interstate railroad, the New Union RR Co.  Id.  Essentially, the ERAA removed the critical 

oversight of all railroad hazardous waste within the state from the trained environmental experts 

within the EPA-approved DEP in favor of the partisan, unaccountable, and business-minded 

RRC.  It is precisely this infusion of local politics that RCRA seeks to eliminate.  Consequently, 



 

 
 

this unapproved revision clearly frustrates RCRA’s purpose of creating a uniform “federal floor” 

that is not subject to the whims and potential corruption of local politics 

 Because the ERAA constituted an unapproved and un-approvable removal of criminal 

sanctions and an unapproved transfer of management authority to the RRC, this Court should 

compel EPA to withdraw its authorization of New Union’s hazardous waste program.  This 

flagrant disregard for EPA regulations under RCRA is but one example of the maladies that 

plague New Union’s hazardous waste program.  If this Court does not intervene, the intent of 

RCRA will soon be completely destroyed by New Union’s steady march to the bottom to gain a 

competitive advantage at the expense of human health and the environment. 

 
VII. NEW UNION HAS UNLAWFULLY BANNED THE TREATMENT, STORAGE, AND 

DISPOSAL OF POLLUTANT X. 
 

Congress enacted RCRA because the treatment, storage, and disposal of hazardous waste 

is a national problem that requires a national solution.  Blue Legs v. United States Bureau of 

Indian Affairs, 867 F.2d 1094, 1096 (8th Cir. 1989).  Although Congress provided for 

cooperative federalism through state hazardous waste programs, RCRA explicitly mandates 

equivalency across the states to ensure proper handling of hazardous waste.  Blue Circle Cement, 

Inc. v. Bd. of Cnty. Comm’rs of Rogers Cnty., 27 F.3d 1499, 1506 (10th Cir. 1994) (citing 42 

U.S.C. 6902(a)(6) (1994)).  Federal courts have consistently held that a ban on the interstate 

transfer or disposal of hazardous waste unlawfully frustrates this intent.  See, e.g., ENSCO, Inc. 

v. Dumas, 807 F.2d 743, 745 (8th Cir. 1986).  Furthermore, depending on the regulation, a ban 

on disposal may be found to excessively burden interstate commerce in violation of the dormant 

Commerce Clause.  U.S. Const. art. I, § 8, cl. 3; see, e.g., Blue Circle, 27 F.3d at 1511.   



 

 
 

In the present matter, New Union has excessively burdened the interstate transfer of 

hazardous waste by banning the importation of a listed hazardous waste, Pollutant X, and 

prohibiting the permitting of any in-state facility capable of receiving Pollutant X.  (Rec. doc. 5 

for 2000, pp. 105-07; Rec. Attach., Oct. 29, 2010.)  Consequently, this Court should hold that 

EPA abused its discretion in constructively denying CARE’s petition because New Union’s 

refusal to provide for the safe handling of Pollutant X is (1) preempted by RCRA, (2) 

inconsistent with other programs, and (3) unconstitutional under the dormant Commerce Clause. 

 
A. The Ban on Permitting for Pollutant X Conflicts with and is therefore Preempted by 

the Federal RCRA Program. 
 

Although Section 3009 of RCRA provides that a state may impose requirements that are 

more stringent than those in the federal program, a state law may not conflict with federal law.  

ENSCO, 807 F.2d at 745; see also Lewis v. Brunswick Corp., 107 F.3d 1494, 1500 (11th Cir. 

1997) (citing U.S. Const. art. VI, cl. 2) (“Any state law that conflicts with federal law is 

preempted by the federal law and is without effect under the Supremacy Clause of the 

Constitution.”).  Such a conflict exists when a state law “stands as an obstacle to the 

accomplishment and execution of the full purposes and objectives of Congress.”  Hines v. 

Davidowitz, 312 U.S. 52, 67 (1941). 

In Blue Circle, the Tenth Circuit overturned summary judgment upholding a local 

ordinance that required a special use permit for hazardous waste facilities because the district 

court failed to properly consider whether the law frustrated RCRA.  27 F.3d at 1510.  In 

determining whether a local law is nullified by conflict preemption, the court adopted a three-

prong test: (1) whether the local law constitutes an explicit or de facto ban on disposal, (2) 

whether the local law is a reasonable response to a legitimate local concern, and (3) whether the 



 

 
 

local law thwarts the purpose of the federal law in a material way.  Id. at 1508.  Although the last 

two considerations are important for balancing the local and national interests, the court held that 

a ban on disposal is almost always be preempted by RCRA.  Id.  On remand, the district court 

overturned the local ordinance after concluding that the burdensome conditions for receiving a 

special use permit constituted a de facto ban on the disposal of hazardous waste and that such a 

ban thwarted the purpose of RCRA.  Blue Circle Cement v. Bd. of Cnty. Comm’rs of Rogers 

Cnty., 917 F.Supp. 1514, 1519-20 (N.D. Okla. 1995); see also ENSCO, 807 F.2d at 745. 

Here, New Union’s prohibition on facilities capable of processing Pollutant X is an 

explicit ban that clearly frustrates RCRA’s purpose of minimizing hazardous waste through 

proper treatment and disposal.  Rather than provide for the safe handling of a hazardous waste 

that is generated in-state, New Union retains the benefits of the use of Pollutant X while 

exporting the harmful externalities.  Under Blue Circle, this inequitable arrangement clearly 

preempted by the national scheme established by RCRA. 

 
B. The Ban on Permitting for Pollutant X is Inconsistent with Other Hazardous Waste 

Programs, and thus Destroys Equivalency. 
 

The approval of a state hazardous waste program is explicitly conditioned on the absence 

of any state law that “restricts, impedes, or operates as a ban on the free movement across the 

State border of hazardous wastes from or to other States for treatment, storage, or disposal . . . .”  

40 C.F.R. 271.4(a) (2010).  Under 40 C.F.R. § 271.4, EPA has held that any ban on the disposal 

of hazardous waste is per se inconsistent with RCRA.  45 Fed. Reg. 53395 (1980) (“A State that 

refuses entirely to allow a necessary part of national commerce—the disposal of hazardous 

wastes—to take place within its boundaries is impeding the flow of interstate commerce just as 

much as a State that refuses transportation of those wastes.”). 



 

 
 

 Here, New Union’s prohibition on the in-state processing of Pollutant X is plainly 

inconsistent with 40 C.F.R. § 271.4.  It is clear that if New Union had included this ban in its 

initial petition to EPA in 1986, EPA would have been compelled by its own regulations to deny 

the petition.  Instead, New Union enacted this provision after its initial approval and EPA has 

refused to act.  (Rec. doc. 5 for 2000, pp. 105-07.)  Furthermore, this unapproved revision once 

again constituted a material alteration to New Union’s program violation of RCRA.  40 C.F.R. § 

271.21(a) (2010).  Because EPA has refused to rectify this violation, this Court must now step in. 

 
C. The Ban on Permitting for Pollutant X Constitutes an Unreasonable Burden on 

Interstate Commerce in Violation of the Dormant Commerce Clause. 
 

In addition to bestowing Congress with the authority to regulate interstate commerce, the 

Commerce Clause impliedly restricts the power of the states to burden interstate commerce.  

Oregon Waste Systems, Inc. v. Dept. of Envtl. Quality, 511 U.S. 93, 98 (1994) (citing U.S. Const. 

Art. I, § 8, cl. 3).  Hazardous waste is an article of commerce that falls under the purview of this 

“negative” or “dormant” Commerce Clause.  City of Philadelphia v. New Jersey, 437 U.S. 617, 

622-23 (1978); see also Hazardous Waste Treatment Council v. South Carolina, 766 F.Supp. 

431, 440 (D.S.C. 1991) (noting that while Congress may exempt state regulation from the 

dormant Commerce Clause, it did not do so for hazardous waste under RCRA).  While state laws 

that expressly discriminate against out-of-state articles of commerce are per se invalid, 

nondiscriminatory regulations are valid unless the burden on interstate commerce clearly 

outweighs the local benefits of the law.  Pike v. Bruce Church, Inc., 397 U.S. 137, 142 (1970). 

 Blue Circle is again instructive.  There, the Tenth Circuit also overturned summary 

judgment supporting the local ordinance establishing a de facto ban on the disposal of a class of 

hazardous wastes because the district court failed to consider the immense burden that the 



 

 
 

restriction placed on the interstate flow of waste.  27 F.3d at 1512.  The court held that a local 

government’s stated purpose of benefiting the health of local citizens was insufficient to 

automatically defeat a dormant Commerce Clause challenge.  Id. (citing Kassel v. Consolidated 

Freightways Corp., 450 U.S. 662, 670 (1981) (plurality opinion)).  On remand, the district court 

concluded that the de facto ban was clearly excessive in relation to the unspecified benefits to 

local health and safety.  Blue Circle, 917 F.Supp. at 1522-23. 

In the present matter, although New Union does have an interest in closing its borders to 

Pollutant X, this unspecified interest is shared by every state.  Surely, the health and safety of 

New Union citizens would be best protected by an outright ban on the disposal of all hazardous 

waste—a state system that would clearly violate the dormant Commerce Clause.  In reality, New 

Union has leaned heavily on this commonly-held and unspecified interest to create a system that 

allows it to benefit from the existence of Pollutant X while ensuring that all negative externalities 

associated with this incredibly harmful substance will be quickly transferred out-of-state.  Cf. 

Minnesota v. Clover Leaf Creamery Co., 449 U.S. 456, 472-73 (1981) (rejecting dormant 

Commerce Clause challenge because “there [was] no reason to suspect that the [beneficiaries of 

the state regulation] will be [in-state] firms, or the losers out-of-state firms”).  Here, it is clear 

that New Union’s prohibition on the in-state processing of Pollutant X has made winners out of 

local industry and losers out the surrounding states that are saddled with this hazardous waste.  

As in Blue Circle, this excessive burden on interstate commerce clearly outweighs the 

generalized local interest.  Consequently, New Union’s program is unconstitutional.   

This Court should hold that EPA has abused its discretion in upholding this unlawful and 

unconstitutional program, which violates RCRA and the dormant Commerce by prohibiting the 

treatment, storage, disposal of a listed hazardous waste, Pollutant X. 



 

 
 

 
CONCLUSION 

 
This Court should hold that the district court has jurisdiction to compel EPA to act on 

CARE’s petition to withdraw EPA’s authorization for New Union’s hazardous waste program.  

Because EPA’s initial authorization constituted a rulemaking, the EPA was statutorily required 

to respond to CARE’s petition pursuant to both RCRA and the APA.  

Additionally, this Court should also hold that EPA’s failure to respond to CARE’s 

petition constituted both a constructive denial of the petition and a constructive determination 

that New Union’s hazardous waste program continued to meet RCRA’s approval criteria.  Given 

that this Court has jurisdiction to hear an appeal of EPA’s constructive denial pursuant to RCRA, 

this could should exercise its discretion to lift the stay in C.A. No. 18-2010, consolidate that 

action with C.A. No. 400-2010, and proceed to review EPA’s constructive actions to avoid 

further administrative delay. 

Given that this case is properly before this Court, EPA must be compelled to withdraw its 

approval of New Union’s hazardous waste program.  New Union’s substantial reductions in 

resources and staff, unauthorized transfer of authority over railroad hazardous waste, and 

prohibition on the disposal of Pollutant X have rendered the state incapable of providing for 

equivalency with the federal RCRA program.  The present state of New Union’s hazardous 

waste program poses a clear threat to human health and the environment.  EPA clearly abused its 

discretion in constructively denying CARE’s petition to withdraw authorization. 

  




