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STATEMENT OF JURISDICTION 

The Citizen Advocates for Regulation and the Environment, Inc. (CARE) brings two 

suits challenging the State of New Union’s hazardous waste program (New Union’s program).  

In C.A. No. 400-2010, the District Court for the District of New Union properly held that 

it lacked jurisdiction to proceed with CARE’s citizen suit pursuant to 42 U.S.C. § 6972(a)(1)(A) 

(2010) of the Resource Conservation and Recovery Act (RCRA) for two reasons. First, because 

the Environmental Protection Agency (EPA) had no duty to respond to CARE’s petition under 

RCRA § 7004 because any constructive determination constituted an order, not a rule, and 

therefore not subject to petition. Second, assuming that any alleged constructive determination 

was a rule, CARE’s petition was time barred because the suit was filed over a decade and a half 

too late, far beyond the 90 day period for judicial review in § 7006. 42 U.S.C. § 6976 (2010). 

Additionally, the District Court properly held that it lacked federal question under 28 U.S.C. § 

1331 (2010) because RCRA provides exclusive jurisdiction to the Court of Appeals to review 

CARE’s claim under RCRA § 7006(b). 42 U.S.C. § 6976. Pursuant to 28 U.S.C. § 1291 (2009), 

this Court has appellate jurisdiction to review both District Court determinations that it lacked 

jurisdiction over CARE’s claim in C.A. No. 400-2010 as an appeal from the final decision of the 

district court.  Envirowatch, Inc. v. Fukino, 302 Fed. Appx. 572, 573-74 (9th Cir. 2008). 

In C.A. No. 18-2010, this Court lacks original jurisdiction for CARE’s § 7006(b) claim 

because the statute specifically provides for judicial review of an Administrator’s alleged action 

“granting, denying, or withdrawing authorization or interim authorization.” 42 U.S.C. § 

6976(b)(2).  However, no such action has occurred in this case since EPA’s originally approved 

New Union’s program in 1986. Furthermore, CARE’s suit is time-barred because § 7006(b) 

allows only a 90-day period for judicial review after such actions. Id. 



2 

STATEMENT OF THE ISSUES  

1. Does RCRA § 7002(a)(2) provide jurisdiction for the district court to order EPA action in 

response to CARE’s petition filed under RCRA § 7004, or, in the alternative, for 

revocation of EPA approval of the New Union program? 

2. Does 28 U.S.C. § 1331 provide jurisdiction to the district court to review CARE’s 

challenge seeking a court order requiring the Administrator to act on a petition or, in the 

alternative, to order revocation of EPA approval of a state hazardous waste program 

when RCRA § 7006(a) provides jurisdiction for an identical challenge? 

3. Whether EPA’s inaction towards CARE’s petition is a final agency action when neither 

RCRA nor the regulations specify how and when EPA Administrator must respond?  

4. Whether this Court must remand for further proceedings if EPA constructively denied 

CARE’s petition and constructively approved New Union’s program?  

5. Whether the changes to New Union’s resources and performance render the program 

insufficient and whether this Court must order EPA to withdraw program approval? 

6. Whether the changes to the state program enacted through the Environmental Regulatory 

Adjustment Act (ERAA) in 2000 render the program invalid under RCRA, and whether 

this Court must order EPA to withdraw approval of New Union’s entire state program? 

7. Whether the ERAA renders the state program inconsistent with the Federal scheme and 

inconsistent with the Commerce Clause? 

STATEMENT OF THE CASE 

Background of the Case 

This appeal includes two consolidated cases because CARE was unsure of the 

jurisdictional claims.  The first case, C.A. No. 400-2010, is an appeal from an order of the 
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District Court for the District of New Union dismissing a RCRA citizen suit for lack of subject 

matter jurisdiction under both RCRA § 7002(a)(2) and 28 U.S.C. § 1331. 42 U.S.C. § 6972 

(2010). The second case, C.A. No. 18-2010, was filed directly to this Court under RCRA 

§ 7006(b) in order to review an alleged constructive determination by EPA that New Union’s 

program was approved. 42 U.S.C. § 6976. 

CARE filed a petition on Jan. 5, 2009 asking that EPA commence proceedings to 

withdraw New Union’s program. A year later, CARE filed two lawsuits to force EPA to revoke 

authorization of New Union’s program. Upset with what it perceives to be insufficient 

performance and enforcement, CARE seeks the immediate revocation of New Union’s approval 

and takeover by EPA. New Union and EPA maintain that the program meets its statutory 

obligations and that withdrawal of approval is inappropriate and drastic under the circumstances. 

Statutory and Regulatory Background of RCRA 

Congress enacted RCRA in 1976 to limit the dangers to human health and the 

environment caused by the improper handling and disposal of hazardous wastes and encourage 

resource recovery. 42 U.S.C. §§ 6901, et seq., (2010), as amended by the Hazardous and Solid 

Waste Amendments of 1984, Pub. L. 98-616, 98 Stat. 3221 (Nov. 8, 1984). RCRA created a 

“cradle to grave” regulatory system for hazardous wastes “to establish the framework for a 

national system to insure the safe management of hazardous waste.” Am. Mining Congress v. 

EPA, 824 F.2d 1177 (D.C. Cir. 1987), citing H.R. Rep. No. 1491, 94th Cong., 2d Sess. 3 (1976).   

A key feature of RCRA is that EPA may authorize states to enact their own hazardous 

waste management programs.  Once authorized, a state’s program effectively supplants federal 

regulations and operates “in lieu” of the federal program as long as the state’s regulations are 

“equivalent to” and “consistent with” the federal hazardous waste management regulations and 
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states must provide for “adequate enforcement.”  42 U.S.C. § 6926(b).  The federal regulatory 

scheme establishes a uniform baseline standard that states must follow. United States v. S. Co., 

643 F.Supp.2d 201, 207-08 (D.R.I., 2009).  EPA retains authority to enforce an authorized state 

program and may criminally prosecute violations of state hazardous waste management 

regulations. 42 U.S.C. § 6928(d)(2) (2010). One of RCRA’s citizen suit provisions allows any 

person to sue EPA to perform a mandatory duty under the statute.  Id. § 6972(a)(1)(A). 

STATEMENT OF THE FACTS 

When EPA granted approval to the New Union program in 1986, EPA found that the 

New Union DEP had adequate resources to fully administer and enforce the program, including 

timely issuance of permits, biannual inspection of regulated facilities, and enforcement actions 

against significant violators (R. doc. 3). Since 1986, the program’s resources have decreased 

while demands have increased (R. at 10). In 1986, DEP reported that there were 1,200 hazardous 

waste treatment, storage, and disposal facilities (TSDs) requiring permits under RCRA (R. doc. 

4). In 2009, DEP was responsible for 1,500 TSDs (R. doc. 5 for 2009, p. 23). 

Due to difficult economic times, DEP faces a backlog of permit applications, and some 

facilities operate under expired permits (Id. at 20). DEP issued 125 permits in 2009 and plans to 

permit another 125 in 2010 (R. doc. 5 for 2009, p. 19). DEP efficiently prioritizes its permitting 

review by first dealing with facilities that are potentially the most harmful (R. doc 5 for 2009, p. 

20). Currently, DEP is able to inspect about ten percent of the TSDs per year, and EPA inspects 

an additional ten percent (Id. at 23). DEP undertook six enforcement actions in 2009 (Id. at 25). 

EPA and private citizen suits brought an additional twelve enforcement actions (Id. at 26). 

In 2000, New Union enacted the ERAA, amending the Railroad Regulation Act (RRA) to 

establish a New Union Railroad Commission (the Commission), an agency with authority to 
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regulate intrastate railroads (R. at 12). The ERAA placed the regulation of railroad hazardous 

waste under the jurisdiction of the Commission and removed criminal sanctions for violations of 

environmental statutes by intrastate railroad facilities (R. doc. 5 for 2000, p. 103-105). Only one 

intrastate railroad company exists in New Union (R. doc. 6, Aug. 14, 2000). New Union passed 

the ERAA in recognition that Pollutant X is EPA and the World Health Organization to be 

among the most potent and toxic chemicals to public health and environment (R. doc. 5 for 2000, 

p. 105-107). The ERAA also amended New Union’s program to slowly phase out generation of 

Pollutant X in New Union (Id.). The new legislation also requires that transport of Pollutant X 

through New Union be quick without stops inside the state, except for emergencies and refueling 

(Id.). The ERAA also provides that New Union will not issue permits for the treatment or 

disposal of Pollutant X, and permits for storage will be limited to 120 days (Id.).  

SUMMARY OF THE ARGUMENT 

CARE lacks jurisdiction in both cases for multiple reasons. The case originating in 

district court lacked jurisdiction because CARE needed to sue in the Court of Appeals for the 

D.C. Circuit as required in RCRA § 7006(a)(2). CARE’s original petition was improper because 

it seeks to challenge an order which is not reviewable by any court under § 7004. The case filed 

directly to this Court of appeals lacks jurisdiction because there has no actual granting, denying, 

or withdrawing of authorization for the New Union program. Also, all of CARE’s suits are time-

barred because they challenge actions that occurred well over 90-day period of available review. 

Additionally, any attempt to gain jurisdiction through 28 U.S.C. § 1331 is expressly prohibited 

by relevant case law. CARE’s suit filed directly with this Court also lacks jurisdiction because 

there is no final agency action for this Court to review. EPA has not responded to CARE’s 

petition, nor has it made any determination with regard to New Union’s program. 
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Even if CARE could establish jurisdiction for any of its claims, CARE seeks relief that 

this Court cannot provide. If the Court finds that EPA constructively denied CARE’s petition, the 

only remedy available through this Court is remand to the district court for review under RCRA 

§ 7004. This Court cannot review decisions committed to agency discretion, including the 

decision of EPA to begin withdrawal proceedings. Furthermore, complete withdrawal of EPA 

approval is beyond the power of this Court to order because RCRA requires other measures 

before withdrawal is merited. A court order for withdrawal would contradict the clear terms of 

RCRA and public policy. In any event, New Union’s program is in compliance with RCRA and 

withdrawal is not merited. Additionally, the ERAA does not violate the Commerce Clause. 

ARGUMENT 

I. STANDARD OF REVIEW 

The district court did not err in finding summary judgment for New Union because New 

Union is entitled to judgment as a matter of law. With regard to summary judgment the courts 

may examine the record de novo without relying on the lower court’s understanding. Eastman 

Kodak Co. v. Image Tech. Servs., Inc., 504 U.S. 451, 466 n. 10 (1992). Summary judgment 

should be rendered if “the pleadings, the discovery and disclosure materials on file, and any 

affidavits show that there is no genuine issue as to any material fact and that the movant is 

entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(c). The moving party bears the 

burden of proving there are no genuine issues of material fact. Celotex Corp. v. Catrett, 477 U.S. 

317, 322-24 (1986). When this burden is met, the opposing party must “set out specific facts 

showing that there is a genuine issue for trial.” Fed. R. Civ. P. 56(e).  
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II. THE DISTRICT COURT CORRECTLY FOUND THAT THE RCRA CITIZEN SUIT 
PROVISION DOES NOT PROVIDE JURISDICTION FOR CARE’S CLAIM. 

A. Only the Court of Appeals for the District of Columbia Has Jurisdiction Over 
CARE’s Claim Seeking Action on Its Petition. 

In seeking an injunctive order from the court under a § 7004 petition, CARE erred 

because it should have filed suit in the Court of Appeals for the District of Columbia. 42 U.S.C. 

§ 6974 (2010). RCRA § 7006(a)(1) limits jurisdiction over review of petition denials for the 

promulgation, amendment or repeal of any regulation under RCRA to the Court of Appeals for 

the District of Columbia. Id. § 6976(a)(1).1 When review of agency action is expressly 

committed to a designated court of appeals, that court of appeals has exclusive jurisdiction over 

“any suit seeking relief that might affect its future statutory power of review. Telecomm. 

Research & Action Ctr. v. FCC (TRAC), 750 F.2d 70, 78-79 (D.C. Cir. 1984); see also La Voz 

Radio De La Communidad v. FCC, 223 F.3d 313 (6th Cir. 2000) (where a statute mandates 

review in the D.C. Circuit, plaintiff cannot bring a preemptive action against the agency in 

district court). 

In TRAC, the D.C. Circuit addressed whether a petition to compel delayed agency action 

properly lies in the appellate or district court when the controlling statute commits the review of 

the agency action to the appellate court. 750 F.2d 70. The D.C. Circuit answered decisively that 

where a statute grants review to a particular court, only the court with jurisdiction may issue 

writs to grant some other form of relief.  Id. at 77. Because the district court had no present or 

future jurisdiction over agency actions, no jurisdiction existed to grant an injunction. Id. Strong 

policy reasons underlie this decision. Appellate courts develop an expertise concerning the 

                                                 

1 “A petition for review of action of the Administrator in . . . denying any petition for the 
promulgation, amendment or repeal of any regulation under [RCRA] may be filed only in the 
United States Court of Appeals for the District of Columbia.” 42 U.S.C. § 6976(a)(1) (2010). 
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agencies that they are assigned to review. Additionally, exclusive jurisdiction promotes judicial 

economy and fairness by allowing litigants to take advantage of the expertise of that court. 

Lastly, exclusive jurisdiction eliminates duplicative and potentially conflicting review. Inv. Co. 

Inst. v. Bd. of Governors of the Fed. Reserve Sys., 551 F.2d 1270, 1279 (D.C. Cir. 1977). 

By assigning exclusive review in the Court of Appeals for the D.C. Circuit, Congress 

manifested its intent that the D.C. Circuit adjudicate claims like CARE’s request for injunctive 

relief. As RCRA § 7006(a)(1) requires that litigants seeking review of final agency action 

regarding a petition for the promulgation, amendment or repeal of regulations file suit in the 

Court of Appeals for the District of Columbia, only the Court of Appeals for the District of 

Columbia may exercise jurisdiction over a suit that seeks relief which may later affect its review. 

42 U.S.C. § 6976. Although the District Court for the District of New Union did not cite RCRA 

§ 7006(a)(1) among its reasons to find that CARE lacked jurisdiction, it should have done so, 

because this section specifically channels jurisdiction over this claim wholly to the D.C. Circuit. 

New Union respectfully asks this Court to hold that CARE lacks jurisdiction because it should 

have brought suit in the D.C. Circuit Court of Appeals as required under § 7006(a)(1) and failed 

to do so. 

B. CARE’s Petition Is Improper Under § 7004(a) Because CARE Is Petitioning For 
An Agency Order, Not A Regulation.2 

The District Court correctly held that EPA’s initial approval of the New Union program 

was an order, not a rulemaking (R. at 6). CARE submitted a petition under § 7004(a) to EPA 

requesting that the agency commence proceedings to withdraw approval of New Union’s 

program. However, § 7004(a) only allows persons to petition EPA Administrator for the 

“promulgation, amendment, or repeal of any regulation” under RCRA. 42 U.S.C. 6974(a). The 
                                                 

2 In relevant case law, “regulation” and “rule” are used interchangeably. See 5 U.S.C. §551(4).  
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issue before the Court is whether EPA’s inaction with regards to EPA approval of the New 

Union program is best characterized as a rule or an order.3 Both textual and functional analyses 

indicate that the process and determination is not a regulation for which § 7004(a) authorizes a 

petition, illustrating the jurisdictional error of CARE’s filing.  

The Administrative Procedure Act (APA) defines “rule” as “an agency statement of 

general or particular applicability and future effect designed to implement, interpret, or prescribe 

law or policy or describing the organization, procedure, or practice requirements of an agency.” 

5 U.S.C. § 551(4) (2010). “Rule making” is the “agency process for formulating, amending, or 

repealing a rule.” Id. § 551(5). An “order” is “a final disposition in a matter other than rule 

making, whether affirmative, negative, injunctive, or declaratory in form, of an agency in a 

matter other than rule making but including licensing.” Id. § 551(6).  

Under the APA definitions, withdrawal of a state plan constitutes an order, not a rule. 

RCRA § 3006 outlines the procedure where a state may gain EPA approval to operate its 

program in lieu of the federal hazardous waste program. 42 U.S.C. § 6926 (2010). The actions 

available to EPA’s under § 3006 are dispositive rather than open to allowing EPA to “implement, 

interpret or … prescribe” policy. 5 U.S.C. § 551(4). Upon application by the state, EPA will 

                                                 

3 The District Court used an incorrect rule to decide that EPA’s approval of New Union’s 
program is an order rather than a rule. The District Court used the analysis in Molycorp, Inc. v. 
EPA, 197 F.3d 543 (1999), to determine whether a regulatory action constitutes a regulation. 
However, this analysis is not useful in determining whether an agency action is an order. Rather, 
the Molycorp analysis is most appropriate when a court needs to determine whether an agency 
has issued a statement of policy rather than a binding rule. 197 F.3d at 546; see also Nat’l Ass’n 
of Broads. v. FCC, 569 F.3d 416 (D.C. Cir. 2009) (applying Molycorp analysis to determine 
whether an agency’s announcement of waiver standards constituted a binding agency regulation 
or a non-binding statement of policy). The Molycorp analysis assists courts in determine whether 
a regulatory action constitutes the actual promulgation of a regulation by analyzing: (1) the 
agency’s own characterization of the action; (2) whether the action was published in the Federal 
Register or Code of Federal Regulations; and (3) whether the action has binding effects.  
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make an affirmative or negative “disposition,” either allowing the state to operate its own 

program or continuing EPA’s federal program. 42 U.S.C. § 6926(b). EPA promulgated 

guidelines for the withdrawal of approvals that may be considered regulations, but the decisions 

that EPA reaches based on those guidelines are clearly applications of those regulations to the 

particular facts of each state’s application for approval. See 40 C.F.R. § 271.22(a) (2010) (“The 

Administrator may withdraw program approval” under certain circumstances).    

Also, approval of a state program is most similar to a licensing, which affirmatively sets 

this process within the category of an “order.” Under the APA, a “license” includes the whole or 

part of an agency “permit, certificate, approval, registration, or other form of permission.” 5 

U.S.C. § 551(8). EPA approval of a state program is ultimately a decision of whether EPA will 

grant to the state the permission to apply its own hazardous waste program in lieu of the federal 

program. Because licensing is clearly an order, EPA’s withdrawal of authorization to an 

individual state to apply its own program is unquestionably an order also. 

Courts also distinguish between “orders” and “rules” largely through the guidance of two 

Supreme Court cases that distinguish between the judicial process and the political process for 

due process purposes. “The Londoner/Bi-Metallic teaching, as applied to administrative law, is 

that ‘orders’ are usually adjudicative in nature and apply to a particular group, whereas ‘rules’ 

are more legislative in nature and have general applicability.” N. Am. Aviation Prop., Inc. v. 

Nat’l Transp. Safety Bd., 94 F.3d 1029, 1031 (6th Cir. 1996); compare Bi-Metallic Inv. Co. v. 

State Bd. of Equalization, 239 U.S. 441, 445 (1915), with Londoner v. Denver, 210 U.S. 373, 

385 (1908). “The issue turns on whether the agency action is properly characterized as legislative 

or adjudicative. Generally speaking legislative actions are non-individualized determinations that 

affect a wider class of individuals, whereas adjudicative actions involve individualized 
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assessments that affect a smaller number of people in a more exceptional manner.” Xcalibur 

Intern. Ltd. LLC v. Atty. Gen. State of La., 612 F.3d 368, 382 (5th Cir. 2010).  

Both the initial authorization and the withdrawal of state authorization require the 

Administrator to make a determination with very specific applicability towards the state and its 

hazardous waste program. The withdrawal provision of RCRA § 3006(e) provides 

whenever the Administrator determines after public hearing that a State is not 
administering and enforcing a program authorized under this section...he shall so notify 
the State and, if appropriate corrective action is not taken within a reasonable time, not to 
exceed ninety days, the Administrator shall withdraw authorization of such program.  
 

42 U.S.C. § 6926. The Administrator’s analysis is aided by the guidelines of 40 C.F.R § 271.22 

in applying the law to the facts, and the result is a decision based on whether a single party, the 

state, has administered and enforced its program. While the guidelines for withdrawal in 40 

C.F.R. § 271.22 may fairly be categorized as rules, the application of those rules to 

individualized circumstances may only be categorized as an order.  

CARE will argue that the state program is legislative in nature and of general 

applicability; however, that argument fails because the action CARE actually seeks with its 

petition is an order. The Court must here focus on the withdrawal of state approval – that is the 

“action” at issue. Withdrawal of program approval narrows the determination to the single entity 

of the state and its actions, characteristic of adjudicative individualized assessment. 

C. CARE’s Claim Seeking Action On Its Petition Is Time Barred. 

Assuming arguendo that approval of the state program constitutes a regulation, CARE 

still fails to establish jurisdiction because its suit is time barred by RCRA § 7006(a)(1).  

Under § 7006(a)(1), a petition for review of the denial of a petition “shall be filed within 

ninety days from the date of such promulgation or denial, or after such date if such petition for 

review is based solely on grounds arising after such ninetieth day.” 42 U.S.C. § 6976 (2010). 
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Filing periods such as this one are “jurisdictional in nature, and may not be enlarged or altered by 

the courts.” Natural Res. Def. Council v. NRC, 666 F.2d 595, 602 (D.C. Cir. 1981). The court has 

jurisdiction over “only final regulations, requirements, and denials of petitions to promulgate, 

amend or repeal a regulation.” Molycorp, 197 F.3d at 545. Here, the only actual promulgation of 

regulations occurred in 1986 when EPA initially approved New Union’s program, an event that 

occurred over twenty years beyond the ninety-day bar. Although the statute allows filing suit 

within ninety days of denial of a petition, there has been no actual denial here.4 In the absence of 

an actual denial by the Administrator, CARE can petition for review only when the basis of the 

petition for review arises after the ninetieth day. See 42 U.S.C. § 6976.  

CARE is also time-barred if it seeks to file “based solely on grounds arising after such 

ninetieth day.” Under RCRA, the ninety-day period for seeking judicial review of final 

regulations may be made to run anew if the petition is based “solely on grounds arising after 

such ninetieth day.” 42 U.S.C. § 6976(a); Edison Electric Inst. v. EPA, 996 F.2d 326, 331-32 

(D.C. Cir. 1993). The reopener doctrine allows the period for seeking judicial review to run anew 

only when the agency “by some new promulgation creates the opportunity for renewed comment 

and objection.” Edison Elec., 996 F.2d at 331. The reopener doctrine does not apply in this case, 

and, even if it did, the renewed 90-day period for review lapsed before CARE filed suit. In this 

case, EPA has taken no steps to open discussion that could reopen the period for judicial review, 

so the reopener doctrine does not apply. Additionally, when New Union made substantive legal 

changes to the program in 2000, even if these changes did renew the 90 day period for review, 

                                                 

4 New tolling problems will arise if the court finds constructive denial of CARE’s petition. In 
that event, a specific date must be identified in order to tell whether CARE filed suit within the 
90-day bar. Because CARE filed suit on Jan. 4, 2010, a constructive denial made anytime before 
Oct. 6, 2009 will result in CARE being time barred from filing suit under § 7006.  
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CARE has long missed that period by filing suit in 2009. The changes in the funding and 

enforcement of New Union’s program cannot renew the period for judicial review because these 

changes have been made gradually since approval was granted in 1986 and also because these 

changed did not mark a new “promulgation” that could reopen notice and comment procedures. 

For the above reasons, CARE is time barred from filing suit based on its petition. 

New Union therefore requests that this Court affirm the lower court’s ruling that CARE 

lacks jurisdiction under RCRA’s citizen suit provisions to review EPA’s inaction on its petition.  

III. THE DISTRICT COURT FOUND CORRECTLY THAT 28 U.S.C. § 1331 DOES NOT 
PROVIDE JURISDICTION FOR CARE’S SUIT. 

The district court held correctly that 28 U.S.C. § 1331 does not provide jurisdiction to 

rule on CARE’s request for an injunction to make a determination on its petition because, as 

mentioned supra in section II-A, RCRA § 7006(a)(1) provides exclusive jurisdiction over the 

matter to the Court of Appeals for the District of Columbia.5  

Federal question jurisdiction provides that “the district courts shall have original 

jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the United 

States.” 28 U.S.C. § 1331. Although broad, § 1331 jurisdiction may be narrowed if a special 

statute gives another court jurisdiction over a particular subject. Assure Competitive Transp., Inc. 

v. United States, 629 F.2d 467, 471 (7th Cir. 1980).  A statute which vests special jurisdiction in 

a court of appeals cuts off jurisdiction in the district court over related statutory claims, that is, 

cuts off jurisdiction over claims arising under the “laws” of the United States within the meaning 

of § 1331. See United Transp. Union v. Norfolk & W. Ry. Co., 822 F.2d 1114, 1120 (D.C. Cir. 

                                                 

5 New Union reasserts that the withdrawal of approval for a state program is an order, not a rule, 
which makes an action under 5 U.S.C. § 553(e) (2010) unavailable to CARE. 
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1987); TRAC, 750 F.2d at 77.6 When Congress has spoken clearly, the district court is not at 

liberty to displace, or to improve upon, the jurisdictional choices of Congress. Five Flags Pipe 

Line Co. v. Dep’t of Transp., 854 F.2d 1428, 1441 (D.C. Cir. 1988). In RCRA § 7006(a)(1), 

Congress has clearly spoken that review of denials of petition for the promulgation, amendment 

or repeal of any RCRA regulation shall be heard by the Court of Appeals for the District of 

Columbia. 42 U.S.C. § 6976(a)(1); Waste Mgmt. of Ill., Inc. v. EPA, 714 F. Supp. 340 (N.D. Ill. 

1989) (district court lacked jurisdiction under 28 U.S.C. § 1331 to adjudicate a challenge to a 

RCRA regulation because § 7006(a)(1) reserved jurisdiction for the D.C. Circuit). 

As mentioned above, RCRA § 7006(a)(1) limits jurisdiction over review of CARE’s 

petition and requested injunction solely to the Court of Appeals for the District of Columbia. 42 

U.S.C. § 6976(a)(1).7 Because that jurisdiction is specific and exclusive, district courts may not 

establish jurisdiction over the same issue based on 28 U.S.C. § 1331. Waste Mgmt. of Ill., Inc., 

714 F.Supp. 340.  New Union therefore requests that this Court affirm the district court’s ruling 

of summary judgment finding no jurisdiction for CARE’s claim under 28 U.S.C. § 1331. 

IV. EPA’S INACTION IS NOT A CONSTRUCTIVE DENIAL OF CARE’S PETITION 
AND NOT A CONSTRUCTIVE APPROVAL OF NEW UNION’S PROGRAM 
BECAUSE EPA’S INACTION IS NOT A FINAL ACTION. 

Judicial review is limited to final agency actions. 5 U.S.C. § 704 (2010). All parties agree 

that EPA has not acted on CARE’s petition. Even if EPA had a duty to respond to the petition, it 

may respond how and when it wishes. Agency inaction does not constitute final agency action.  

Even if it did, EPA holds discretion over how to respond to alleged state non-compliance.  
                                                 

6 The District Court correctly cited to a similar maxim of statutory construction in explaining that 
a general statutory rule does not govern if a more specific rule covers the case. Green v. Bock 
Laundry Mach. Co., 490 U.S. 504, 524 (1989).  
7 “A petition for review of action of the Administrator in . . . denying any petition for the 
promulgation, amendment or repeal of any regulation under [RCRA] may be filed only in the 
United States Court of Appeals for the District of Columbia.” 42 U.S.C. § 6976(a)(1) (2010). 
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A. EPA Must Respond But Need Not Make a Determination Regarding the Petition.  

Even supposing 40 C.F.R. § 271.23(b)(1) (2010) contains a nondiscretionary duty to 

respond, how it responds is still within EPA’s discretion and does not require the agency to 

explicitly approve or deny a § 7004 petition. The regulations do not dictate what EPA’s response 

must include or when it must occur, which still leaves the substance of the agency’s response 

solely within their own discretion.  Given the lack of time limits in the regulations, there is no 

reason to believe that EPA’s inaction means that EPA has explicitly approved of the state 

program.  EPA could simply still be deciding about the sufficiency of the program.  CARE ’s 

petition is only over a year old, and it is conceivable that the agency has a backlog of other, more 

pressing matters to attend to before it considers the petition.  Because neither the statute nor the 

regulations require EPA to respond in a certain manner or act on CARE’s petition within a 

certain timeframe, EPA has sole discretion in how an when it may respond to CARE’s petition.  

Further, CARE’s reliance on Scott v. City of Hammond, 741 F.2d 992 (7th Cir. 1984), to 

argue that EPA’s inaction amounts to a constructive determination is misplaced (R. at 8).  In 

Hammond, EPA claimed it had no authority under the Clean Water Act (CWA) to establish Total 

Maximum Daily Loads (TMDLs) if the state failed to act. Id. The Seventh Circuit disagreed and 

found that the agency’s inaction in the face of a six-year delay “appears to be tantamount to 

approval of state decision” and remanded to the district court for consideration. 741 F.2d at 998.  

Hammond is inapplicable here because RCRA contains no statutory or regulatory deadlines that 

EPA must observe in its response to a petition to withdrawal state approval and no set timeframe 

for an interested party to challenge agency inaction.  Compare W. Va. Highlands Conservancy v. 

Johnson, 540 F. Supp. 2d 125 (D.D.C. 2008) (plaintiffs challenged EPA’s inaction on petition 

challenging agency decision not to include coal wastes in a study and had 90 days after study 

was finalized to file suit). 
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Even if there were statutory or regulatory deadlines and EPA exceeded them, it has only 

been two years since CARE’s petition was filed, rather than six years after a congressionally 

mandated deadline.  Furthermore, in Hammond EPA failed to undertake a nondiscretionary duty: 

requiring states to adopt water quality standards protecting the public health, while here EPA has 

discretion in its oversight over state hazardous waste programs. 741 F.2d at 994.  Because CARE 

incorrectly relies on Hammond and EPA has discretion about how and when it must respond, the 

lack of the response from EPA is not a constructive denial or action.    

B. Even if EPA’s Inaction Constitutes a Constructive Approval, Such Approval Is 
Not Subject to Judicial Review Because It Is Not a Final Agency Action.  

Because only final agency actions are subject to review and there is no final agency 

action at issue in this matter, this Court should not grant CARE judicial review of its claims.  

Under RCRA § 7006(a), the court has jurisdiction to review three types of actions by EPA: 

promulgation of final regulations, promulgation of requirements, and the denial of petitions for 

the promulgation, amendment, or repeal of RCRA regulations. Am. Petroleum Inst. v. EPA, 215 

F.3d 50, 68 (D.C. Cir. 2000); Am. Portland Cement Alliance v. EPA, 101 F.3d 772, 775 (D.C. 

Cir. 1996); 42 U.S.C. § 6976(a).  In Am. Petroleum Inst., the D.C. Circuit held that plaintiffs 

could not obtain judicial review for EPA’s deferral of a rulemaking because the agency’s 

inaction did not amount to a final agency action subject to judicial review. 215 F.3d at 68. The 

D.C. Circuit Court laid out factors to consider in deciding whether an agency has taken a final 

action: (1) the agency’s own characterization of its action; (2) publication or lack thereof in the 

Federal Register or Code of Federal Regulations; (3) whether the action has a binding effect on 

the rights of the parties; (4) and on the agency’s ability to exercise its discretion with regards to 

the matter at some future time. Id.; Am. Portland Cement Alliance, 101 F.3d at 776.   
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Consideration of these four factors indicates that EPA’s inaction with regards to CARE’s 

petition is not a final agency action. First, EPA does not consider its inaction to be a constructive 

action of any kind and believes it is not subject to judicial review (R. at 2). Second, though we 

have no indication of publication or lack thereof in the Federal Register or Code of Federal 

Regulations, it is plausible to assume that because EPA considers its inaction to not constitute a 

final agency action, and any publication about the matter would support that position. Third, 

EPA’s inaction has had absolutely no binding affect on the parties. If agency inaction had the 

same impact on the rights of the parties as a denial of relief, the agency cannot preclude judicial 

review by casting its decision in the form of inaction. Envtl. Def. Fund v. Hardin, 428 F.2d 1093, 

1099 (D.C.Cir. 1970). However, EPA’s failure to respond to CARE’s petition does not amount 

to a total preclusion of judicial review. Even if the agency’s delay has had any effect on the 

parties, such effect would not be “binding” because EPA could in future decide to explicitly 

approve or revoke New Union’s program. Fourth, EPA’s inaction has not impeded its ability to 

decide on the petition in the future. With all the above factors supporting the interpretation that 

EPA’s inaction is not final agency action, CARE should be denied judicial review at this time. 

Additionally, a number of cases explicitly state that inaction or deferral simply is not a 

final agency action. Am. Petroleum Inst., 216 F.3d at 68 (“[a] decision by an agency to defer 

taking action is not a final action reviewable by the court.”). In one case, the District Court of 

D.C. analyzed a challenge to EPA’s inaction with regards to a proposed suspension and 

registration cancellation of a pesticide under the Federal Insecticide, Fungicide, and Rodenticide 

Act. Beyond Pesticides v. Whitman, 294 F. Supp. 2d 1 (D.D.C. 2003). The District Court held 

that the agency’s inaction was not tantamount to final action because EPA was conducting a 

five-phase process set out by Congress that had no deadline. Id. at 7. Following the D.C. 
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Circuit’s precedent, the five-factor analysis in Am. Petroleum, and substantial case law holding 

that agency inaction does not constitute final agency action, New Union asks this Court to hold 

that there is no final agency action here subject to judicial review. 

C. Even if EPA’s Inaction Constitutes A Final Agency Action, Such Action Is 
Immune from Judicial Review Because It Is Committed to Agency Discretion. 

Even if EPA’s inaction can be characterized as a final agency action, such “final agency 

action” should be considered immune from judicial review because it involves an agency’s 

decision not to take enforcement action. In Heckler v. Chaney, 470 U.S. 821 (1985), the Supreme 

Court characterized an agency refusal to initiate enforcement proceedings as generally unsuitable 

for judicial review for several reasons. First, “decisions not to enforce generally involve 

complicated balancing of a number of factors which are peculiarly within [the agency’s] 

expertise.” Id. at 831. Second, when an agency refuses to act, it “generally does not exercise is 

coercive power over an individual’s liberty or property rights, and thus does not infringe upon 

areas courts are often called upon to protect.” Id. at 832. Third, “an agency’s refusal to institute 

proceedings shares to some extend the characteristics of the decision of a prosecutor in the 

Executive Branch not to indict – a decision which has long been regarded as the special province 

of the Executive Branch.” Id. The court takes pains to note that this doctrine does not give 

agencies free rein to disregard their statutory responsibilities: the presumption that agency 

decisions not to institute proceedings are unreviewable under the APA can be overcome by the 

substantive statute at issue if it provides guidelines for agency to follow in exercise of its 

enforcement powers Id. at 832-33. As stated above, the statute and regulations do not provide 

such guidance with respect to EPA’s decision not to respond to a § 7004 petition. 
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V. IF EPA CONSTRUCTIVELY APPROVED NEW UNION’S PROGRAM, THIS 
COURT SHOULD REMAND TO THE DISTRICT COURT FOR PROCEEDINGS 
UNDER RCRA § 7004. 

A. CARE Does Not Have Jurisdiction Under § 7006(b) Because § 7006(b) Applies 
Only to Granting, Denying, or Withdrawing Authorization of State Programs. 

Jurisdiction to review RCRA claims is “limited to that conferred by statute.”  Vineland 

Chem. Co. v. EPA, 810 F.2d 402, 405 (3d Cir. 1987). CARE lacks jurisdiction under RCRA § 

7006(b)(2), which grants jurisdiction for judicial review in the appropriate appellate court of 

EPA’s action “granting, denying, or withdrawing authorization or interim authorization under 

section § 3006.” 42 U.S.C. § 6976(b)(2). Even if EPA’s inaction is a constructive approval of 

New Union’s program, CARE lacks jurisdiction because the inaction is not a grant, denial, or 

withdrawal of authorization of the state program, and so jurisdiction to review is not authorized 

by statute. Id. Courts have been reluctant to grant jurisdiction under § 7006(b) for actions other 

than those specified in the statute. In Greenpeace, Inc. v. EPA, 43 F.3d 701 (1995), the D.C. 

District Court found “nothing to suggest that Congress intended the Agency’s actions challenged 

by petitioners to fall within the meaning of ‘issuing, denying, modifying, or revoking a 

[]permit,’” (holding that Regional Administrator’s letter did not issue or modify a permit within 

the meaning of § 7006(b)(1) but simply implemented the terms of an existing permit).8 The Third 

Circuit in ThermalKEM, Inc. v. EPA rejected claims that modification of interim status is 

“functionally equivalent” to permit denial. 25 F.3d 1233, 1237 (1994).  

                                                 

8 Though RCRA §§ 7006(b)(1) and (b)(2) are distinct sections, they both pertain to review of 
EPA action and apply in only the stated contexts. See 42 U.S.C. § 6976(b)(1) (authorizing review 
of EPA action in “issuing, denying, modifying, or revoking any permit” under § 3005) and 42 
U.S.C. § 6976(b)(2) (authorizing review of EPA action “granting, denying, or withdrawing 
authorization or interim authorization under § 3006). RCRA § 7006(b)(2) is the provision at 
issue here (review of state programs under § 3006); however, case law dealing with either 
provision shows that courts read the statutory language narrowly and are reluctant to grant 
review for actions other than those explicitly stated. 
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The D.C. and Third Circuits were correct in their interpretation of § 7006 as limiting 

review to the three situations explicitly mentioned.9 The Sixth Circuit, too, seems inclined to 

agree, noting “[t]he provisions Congress wrote into §6976(b) demonstrate that it intended to 

make it quite difficult to have an EPA permitting decision reversed in court.” Greenpeace, Inc. v. 

Waste Techs. Indus., 9 F.3d 1174, 1180 (6th Cir. 1994). The Sixth Circuit additionally notes that 

“the only method Congress provided in RCRA to challenge permitted activity is a challenge to 

the permit itself through § 6976,” not through any other RCRA statutory provisions. Id. at 1181.  

CARE may allege that EPA’s lack of response is a constructive approval and a grant of  

authorization for a state program, but it is not.  Discussing Vineland, CARE may argue that the 

appellate review provisions in RCRA § 7006 should not be read narrowly and that “statutes 

authorizing review of specified agency actions should be construed to allow review of agency 

actions which are ‘functionally similar’ or ‘tantamount’ to those specified actions.” 810 F.2d at 

405. Vineland holds that the substance of agency action should take precedence over the form it 

takes, so that if an agency action is “functionally equivalent” to one of the triggers in § 7006, the 

appropriate Circuit Court of Appeals should have jurisdiction. CARE will argue that because 

EPA’s inaction amounted to a constructive approval, the agency essentially granted authorization 

to New Union for its modified hazardous waste program, and thus the Court can review EPA’s 

“granting” within the terms of § 7006(b). Such an argument, however, is inapplicable here where 

the action at issue (or, rather, inaction) is quite different from the actions in § 7006(b). Approval 

of a state program, a complicated and lengthy process, did not occur here. See 40 C.F.R. § 

271.20 (2010) (process involves prior notice, a public hearing, public notice, and comment 

                                                 

9 Here, the district court departed from this line of precedent and opted for a broad interpretation 
of § 7006.  This is improper because courts have found § 7006 is limited to the listed actions. 
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procedures, submittal of proposed program to EPA for approval, a tentative determination by 

EPA, and a final determination by EPA).  Rather than initiating the complex approval process, 

EPA has taken no action. These things are not “functionally equivalent,” and this Court should 

reject any attempt by CARE to argue so. The arguments that held sway in Vineland simply do 

not apply here where agency’s action and the statutory trigger action are not at all comparable. 

Because this Court lacks jurisdiction to review CARE’s claim under § 7006, New Union asks the 

Court to remand this matter to the district court to consider CARE’s § 7004 claim. 

B. CARE’s § 7006(b) Suit Is Time-Barred. 

Even if this Court had jurisdiction over CARE’s § 7006(b) claim, CARE’s suit is time-

barred. Any suit under § 7006(b) must be filed within 90 days from the date of the grant, denial, 

or withdrawal complained of in the suit. 42 U.S.C. § 7976(b); Palumbo v. Waste Tech. Indus., 

989 F.2d 156, 158 (4th Cir. 1993) (under 42 U.S.C. § 6976(b), petitioners had only ninety days 

to appeal the Board’s ruling). CARE has not shown that its suit was properly filed within 90 days 

from EPA’s alleged constructive approval of New Union’s program. Indeed, CARE has not even 

alleged when the 90-day time limit started to run. From the facts in the record, there is no clear 

event that signals when the 90 days would begin. CARE filed its petition on Jan. 5, 2009 alleging 

that New Union’s program had been out of compliance for some time after that plan’s approval 

in 1986 (R. at 5). On Jan. 4, 2010, CARE filed this lawsuit (R. at 4). Without specifics about the 

dates in question, CARE has not shown that its suit was properly filed within 90 days.10  

In addition to lacking subject matter jurisdiction under § 7006(b), CARE also lacks 

jurisdiction because its action is time barred under § 7006(b). Therefore, New Union asks that 
                                                 

10 CARE is time barred from challenging changes to the New Union program that occurred 
before 2009, such as the ERAA that changed the program with regard to railroad waste and 
Pollutant X. The funding and enforcement changes to the program occurred gradually since 
1986, and CARE may only challenge changes that occurred in the 90 days prior to filing suit. 
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this Court dismiss C.A. No. 400-2010 for lack of jurisdiction.  Again, New Union respectfully 

asks the Court to remand this suit to the district court to consider CARE’s § 7004 claim. 

VI. EPA IS NOT REQUIRED TO WITHDRAW APPROVAL OF NEW UNION’S 
PROGRAM BECAUSE OF CHANGES IN RESOURCES AND PERFORMANCE. 

Assuming the Court could proceed to the merits of CARE’s challenge, the Court cannot 

order EPA to withdrawal its approval of New Union’s program because it does not have the 

authority to do so and New Union’s program is in compliance. 

A. RCRA Requires Certain Procedural Steps Before Any State Program’s Approval 
May Be Withdrawn. 

This Court may not order EPA to withdraw approval for New Union’s program because 

RCRA requires important procedural steps before a state’s approval may be withdrawn. For 

example, the Administrator must conduct a public hearing before making his determination. 42 

U.S.C. § 6926(e). She must also notify the state of her determination and allow it a reasonable 

amount of time to take appropriate corrective action, not to exceed ninety days. Id. Lastly, the 

Administrator may not withdraw authorization of a state program “unless he shall first have 

notified the State, and made public, in writing, the reasons for such withdrawal.” Id. At most, this 

Court may order the Administrator to begin these proceedings, but ordering full withdrawal 

without the requisite procedure outlined by Congress would be obvious judicial error. 

B. RCRA Grants Discretion to EPA Administrator Which Prevents This Court From 
Ordering EPA to Withdraw New Union’s Entire State Program. 

If this Court finds that New Union’s program is insufficient to meet the requirements of 

RCRA, it still cannot order EPA to withdraw approval of the state program because the 

withdrawal of the program is a discretionary action that is controlled by EPA.  The statutory 

language regarding withdrawal of an approved state RCRA program places the decision to 

initiate withdrawal proceedings with the Administrator, giving her discretion to begin the 
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withdrawal process “[w]henever the Administrator determines after public hearing that a State is 

not administering and enforcing a program.” Id. (emphasis added). The plain language of the 

statute indicates that the Administrator can choose whether and when to begin withdrawal 

proceedings. The regulations further demonstrate the discretionary nature of the task: “[t]he 

Administrator may withdraw program approval” in certain conditions. 40 C.F.R. § 271.22 (2010)  

(emphasis added). The use of “whenever” and “may” demonstrate that Congress intentionally 

left this choice solely to the Administrator. The statutory and regulatory language indicate that 

Congress leaves this decision to the discretion of EPA Administrator, and the Court should not 

make that determination in place of EPA Administrator’s expertise and experience. 

Moreover, the Court cannot review EPA’s decision not to initiate withdrawal 

proceedings, because the decision is committed to agency discretion. Under Chaney, agency 

action committed to agency discretion by law is presumed to be immune from judicial review. 

470 U.S. 821. “Even where Congress has not affirmatively precluded review, review is not to be 

had if the statute is drawn so that a court would have no meaningful standard against which to 

judge the agency’s exercise of discretion.” Id. at 830. While 42 U.S.C. § 6976(b) allows for 

judicial review of an action withdrawing a state’s program, this determination of whether to 

begin withdrawal proceedings is discretionary and does not give the Court a standard to apply in 

determining whether EPA Administrator improperly re-approved the New Union program.11 As 

stated clearly in 42 U.S.C. § 6926, the Administrator determines when the State is not meeting its 

                                                 

11 New Union reasserts that the Court cannot find that EPA constructively approved the New 
Union program in denying CARE’s petition. If the Court finds a constructive approval, the court 
must use an abuse of discretion standard. However, the court would have no available record 
regarding the procedural requirements of a public hearing, notice to the state, or opportunity for 
the state to correct its errors. The court would be more correct to order EPA to begin withdrawal 
proceedings by holding an opportunity for public comment to create a reviewable record. 
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commitments. The Fifth Circuit agreed that “neither [RCRA] nor the regulations present 

standards by which we can review EPA’s decision not to commence withdrawal proceedings.” 

Tex. Disposal Sys. Landfill Inc. v. EPA, 377 Fed. Appx. 406, 408 (5th Cir. 2010). The 

discretionary language of the statute and the regulation does not give the Court a standard to 

review EPA’s decision to withdrawal or to leave the state hazardous waste plan intact; therefore, 

the Court cannot review EPA’s action. 

Even if the Court could force EPA to withdraw an entire state plan, the Tenth Circuit held 

that this is an extreme action that should only be used as a last resort and therefore courts have 

decline to force withdrawal. The Tenth Circuit stated that nothing in the statute implies that 

withdrawal of approval is the only remedy for inadequate state enforcement. U.S. v. Power 

Eng’g Co., 303 F.3d 1232, 1238-39 (10th Cir. 2002). “The withdrawal of federal authorization is 

obviously an extreme step [and] to avoid such drastic measures [EPA] has promulgated 

regulations under which it may intervene in granting and enforcement of state permits.” Waste 

Mgmt. of Ill., 714 F.Supp. at 341. Because of the severity of withdrawing a state program, the 

Court should not order EPA to take such action even if the Court finds it has authority to do so.  

The numerous procedural steps required before withdrawal may occur underscores that 

withdrawing program approval is an extreme step, as mentioned supra. RCRA requires a series 

of actions that must be taken, including notifying the state and allowing the state to respond. 40 

U.S.C. § 6926(e). This is further supported by the process EPA has established under 40 C.F.R. § 

271.23, which allows a state to improve its program before the Administrator will withdrawal its 

approval. Additionally, EPA has other options that it may choose over withdrawal, including 

overfiling if the state is not enforcing a violation EPA deems is important to pursue. Harmon 

Indus. v. Browner, 191 F.3d. 894, 898 (8th Cir. 1999) (noting EPA frequently files its own 
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enforcement actions after the state has initiated enforcement actions). These required procedural 

steps as well as EPA’s alternative options demonstrate that the agency typically will (and should) 

take other actions rather than jump to revocation of the entire state program. 

Finally, for reasons of public policy, withdrawing a permit is an enforcement action that 

should be left to EPA. The Supreme Court has held that “an agency decision not to enforce often 

involves a complicated balancing of a number of factors, which are peculiarly within its 

expertise.” Chaney, 720 U.S. at 830.  Withdrawing an entire state program can have severe 

consequences and involves complicated balancing of factors; thus, the determination to begin 

withdrawal proceedings should be left to EPA’s discretion, not to the Court. 

Because the Court does not have ability to review EPA’s withdrawal decision as 

indicated by the statute and regulation’s discretionary language, the Court cannot force EPA to 

withdrawal the entire state’s hazardous waste program. Additionally, such an act would be so 

extreme that even if a court believed it had authority to do so, a court should pursue other 

alternatives before forcing EPA to withdraw approval of a state program. Therefore, the Court 

cannot and should not force EPA to withdrawal its approval of New Union’s program. 

C. Assuming EPA Constructively Approved New Union’s Program, New Union Is 
in Compliance Because the Program Still Performs the Required Functions. 

In the event that this Court finds EPA constructively approved New Union’s program, the 

program is in compliance because it still performs the requisite functions of RCRA, and New 

Union has not met any of EPA’s criteria which indicate withdrawal may be taken. EPA listed 

criteria that might merit withdrawal of approval of a state hazardous waste program in 40 C.F.R. 

§ 271.22. For example, the regulation suggests that EPA may withdraw program approval when 

a state fails to: exercise control over activities which must be regulated, including failure to issue 

permits; act on violations of permits; and to inspect and monitor activities subject to regulation. 
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See Id. The regulations provide a non-exclusive list of circumstances where a state’s 

authorization may be withdrawn. Tex. Disposal Sys. Landfill Inc., 377 Fed. Appx. at 408. 

However, New Union has not acted in any manner that could suggest withdrawal is merited. 

The New Union program has met all statutory and regulatory requirements. New Union 

continues to issue permits. For example, the state issued 125 permits in 2009 and planned to 

permit 125 in 2010 (R. doc. 5 for 2009, p. 19). New Union continues to exercise control over 

activities that must be regulated by inspecting ten percent of all TSD permits; EPA inspected an 

additional ten percent (Id. at 23). Additionally, DEP has taken enforcement actions when 

necessary: the state took six enforcement actions while EPA and citizen groups filed twelve 

additional actions (Id. at 26). Even during difficult economic times, New Union is enforcing, 

permitting, and protecting the public against the dangers of hazardous waste. New Union’s 

program should not be revoked, because it is approved by EPA and actively fulfilling its duties. 

For the above stated reasons, New Union requests that this Court find in favor of New 

Union and not order EPA to withdraw its authorization of the state program. 

VII. EPA IS NOT REQUIRED TO WITHDRAW APPROVAL OF NEW UNION’S 
PROGRAM BECAUSE OF THE CHANGES MADE BY THE ERAA. 

A.  EPA Has Sole Discretion Whether to Begin Withdrawal Proceedings And May 
Decide Whether Pursue Alternate Action. 

Even if the changes to New Union’s program were found to be at odds with RCRA, the 

Court cannot force EPA to take any action because the Administrator has sole discretion whether 

to commence withdrawal proceeding.  As stated above, both the statute and its implementing 

regulations use discretionary language such as “whenever” and “may.” See 42 U.S.C. 6926; 40 

C.F.R. 271.22. This language makes the Administrator’s decision to begin withdrawal 

procedures entirely discretionary. The Administrator has discretion to withdraw approval of New 

Union’s program and has chosen here not to do so. CARE argues that the changes made by the 
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ERAA require the Administrator to withdrawal New Union’s program approval.  However, EPA 

has not challenged New Union’s decision to simply move this subsection of waste to a different 

state agency and modify sanctions.  Therefore, the Court does not have authority to force EPA to 

withdrawal authorization from New Union to regulate its hazardous waste. 

B. New Union’s Program Is In Compliance Because It Does Not Meet Any Criteria 
Which Might Prompt Withdrawal.  

New Union is in compliance with RCRA; therefore, there is no reason to withdrawal 

approval of the state’s hazardous waste program. One reason for withdrawal of state approval 

listed in RCRA regulations is limiting state authority to regulate hazardous waste. 40 C.F.R § 

271.22(a)(1)(ii) (A potential reason for withdrawal could be “[a]ction by state legislature or court 

striking down or limiting State authorities”). CARE will argue that this criteria because the 

ERAA limits New Union’s authority to regulate hazardous waste in the state. Yet this provision 

should not apply because, because the changes enacted by the ERAA do not actually limit the 

New Union’s authority with regards to hazardous waste.  

The ERAA enacts two changes to the regulation of railroad hazardous waste within the 

jurisdiction of the Commission. The Commission only regulates intrastate railroads and there is 

only one in the state (R. doc. 6, Aug. 14, 2000). First, the ERAA merely transfers railroad 

hazardous waste to the Commission. It places “all standard setting, permitting, inspection and 

enforcement authorities” of railroad hazardous waste to the Commission (R. at 12). It does not 

limit the actions of the state, but merely moves them to a different state agency. 

Second, the ERAA removes criminal sanctions for violations of facilities falling under 

the Commission. However, this does not limit New Union’s authority over hazardous waste.  

New Union may impose civil sanctions on any violation for this subsection of hazardous waste. 

Additionally, the Ninth Circuit held that EPA can enforce criminal penalties on violators of state 
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hazardous waste programs. United States v. Elias, 269 F.3d 1003, 1010 (9th Cir. 2001) (finding 

that the court must uphold EPA’s interpretation that RCRA did not cede exclusive enforcement 

authority to the states). Therefore, even if the state has different enforcement mechanisms, EPA 

may still enforce criminal sanctions on violators. Because EPA can still file criminal actions and 

New Union can enforce civil actions over all hazardous waste and criminal actions over all types 

of hazardous waste except railroad hazardous waste, the removal of criminal sanctions in railroad 

hazardous waste is not limiting the state’s authority and not a valid reason to initiate withdrawal 

procedures. The ERAA does not limit New Union’s authority to regulate hazardous waste; 

therefore, New Union program does not meet the criteria for EPA’s withdrawal procedures. 

C. Because Withdrawing Entire State Approval Is An Extreme Measure, This Court 
Should Only Strike Down Provisions That Are In Conflict With RCRA. 

As mentioned supra in Section VI, withdrawing approval of a state’s hazardous waste 

program is an extreme action that should only be taken if there are no other alternatives.  Thus if 

EPA determines that the ERAA changes were problematic, the Court should not withdraw the 

entire state program because of the small administrative that have taken place since the 

enactment of the ERAA.  As stated above, withdrawing an entire program is an extreme action.  

Power Eng’g Co., 303 F.3d at 1238-39. EPA has set out numerous steps it must take before it 

withdraws a program.  Instead of withdrawing approval of a state program, EPA could 

alternatively follow the procedures for revision of the state programs set out in 40 C.F.R. 271.21.  

Additionally, New Union’s situation is distinguishable from Harmon.  In Harmon, a 

district court disapproved of piecemeal measures by EPA to overfile after a consent decree has 

been signed. Harmon, 10 F.Supp. 2d at 995-997. This has no similarity with striking down a 

modification to the state program like in New Union’s program.  Considering the number of 

alternatives to complete withdrawal of state approval, combined with the severity of withdrawing 
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an entire state program, if this Court finds that the ERAA changes violated RCRA, the proper 

remedy is to strike down the inconsistent provisions rather than require EPA to withdrawal 

approval of New Union’s entire program. 

VIII. THE ERAA IS CONSISTENT WITH THE FEDERAL SCHEME AND DOES NOT 
VIOLATE THE COMMERCE CLAUSE. 

The ERAA does not adversely affect the equivalency of New Union program with the 

federal program, is not inconsistent with the federal or other state programs, and does not violate 

the Commerce Clause. The Supreme Court has held that a total ban on the transportation of 

hazardous waste violates the Commerce Clause. City of Phila. v. New Jersey, 437 U.S. 615 

(1978). The consistency requirement for state plans reflects this concern by emphasizing that a 

state program not unreasonably restrict, impede or ban the free interstate movement of hazardous 

wastes without a basis in human health or environmental protection. 40 C.F.R. § 271.4 (2010).  

A.  New Union’s Program Is Consistent With The Federal Scheme Because The 
ERAA Is Designed to Protect Human Health and the Environment. 

Congress specifically authorized EPA to ensure that state hazardous waste programs are 

“equivalent” and “consistent” with the federal program. S. Union Co., 643 F. Supp. 2d at 213; 42 

U.S.C. § 6926(b). EPA has inherent authority to make determinations about whether a state 

program is more stringent or seeks to regulate in areas that are beyond the federal program’s 

scope of coverage. S. Union Co., 643 F. Supp. 2d at 213. EPA has promulgated regulations 

clarifying whether a state’s program is “consistent” with the federal scheme in 40 C.F.R. § 271.4, 

which provides that “any aspect of…the state program which has no basis in human health or 

environmental protection and which acts as a prohibition on the treatment, storage, or disposal of 

hazardous waste in the state may be deemed inconsistent.” While RCRA requires “consistency” 

between state and federal programs, it does not mandate uniformity. Hazardous Waste Treatment 

Council v. Reilly (HWTC), 938 F.2d 1390, 1396 (D.C. Cir. 1991).  
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New Union’s program with regard to Pollutant X is consistent with and equivalent to the 

federal program for three reasons. First, the state program does not completely prohibit the 

treatment, storage, or disposal of Pollutant X. Second, New Union’s program is consistent with 

the federal scheme because it is based on the protection of human health and the environment. 

Third, EPA has discretion to decide whether or not a state program is consistent with and 

equivalent to the federal scheme even if a state program did prohibit treatment, storage, or 

disposal of a hazardous waste and even if a state program was not based on protection of human 

health and environment. The ERAA requires that every facility generating Pollutant X prepare 

yearly reports explaining how they will minimize the generation of the waste (R. doc. 5 for 2000, 

p. 105-107). Additionally, DEP will not issue permits for the treatment or disposal of Pollutant X 

and will only issue permits for storage of the pollutant for less than 120 days prior to 

transportation of Pollutant X outside of the state (Id.). Lastly, the ERAA allows transportation of 

Pollutant X through the state as long as that such transport is as fast as reasonably possible (Id.). 

The decision in HWTC is instructive because of the significant similarities to this case. In 

HWTC, North Carolina enacted a statute changing its EPA-approved state hazardous waste 

program, and petitioners challenged the validity of the newly changed state program.  They 

argued that it was inconsistent with the federal scheme. 938 F.2d 1390. The law changed the 

state hazardous waste program by altering the dilution standards for the discharge of hazardous 

waste treatment facilities. HWTC, 938 F.2d at 1394. An administrative law judge (ALJ) held that 

withdrawal of the state program was not warranted because the new legislation did not operate as 

a ban on the free movement of hazardous waste across North Carolina within the meaning of 

271.4(a). Id. Second, the ALJ decided that the Act had a basis in the protection of human health 

and environmental protection and did not prohibit the treatment of hazardous waste within the 
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state because it still allowed for the construction of treatment facilities. Id. The ALJ carefully 

noted that the “may” in paragraph (b) grants discretion to EPA Administrator so that even if the 

Administrator found that the Act did fall within (b), that would permit, but not require, the 

withdrawal of state authorization. Id. The D.C. Circuit upheld the ALJ’s determinations in their 

entirety, finding that the state program remained consistent with and equivalent to the federal 

scheme and was not in violation of the Commerce Clause. Id.  

Not A Prohibition of Treatment, Storage Or Disposal of Pollutant X 

No part of the ERAA serves as a total prohibition of treatment, storage, or disposals of 

Pollutant X. Rather, the ERAA serves only to regulate Pollutant X as a dangerous substance and 

not to ban it altogether. The Supreme Court held in City of Phila. that a state statute that 

completely prohibits the disposal and transportation of hazardous waste within the state violates 

the Commerce Clause. 437 U.S. 617 (1978).  To avoid Commerce Clause concerns, RCRA 

prevents states from implementing hazardous waste plans that incorporate such prohibitions on 

the treatment, storage or disposal of hazardous wastes. See Preamble to RCRA Regulations, 45 

Fed. Reg. 33,290, 33,295 (1980). Here, however, there is no such prohibition for several reasons.  

First, New Union imposes no prohibition on the storage of Pollutant X because DEP 

continues to issue permits for short term storage of the substance while awaiting transportation to 

a facility capable of treating this dangerous chemical (R. doc. 5 for 2000, p. 105-107). Second, 

the ERAA applies to only one type of hazardous pollutant out of many and is much more limited 

in scope than the City of Phila. law, which pertained to all solid waste. The ERAA is more 

analogous to the North Carolina statute upheld in HWTC. There, the court made clear that EPA 

holds that a state law “acts as a prohibition” on the treatment of hazardous wastes only when it 

effects a “total ban on a particular waste treatment technology within a State, and nothing more.” 
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HWTC, 938 F.2d at 1395. A limited regulation governing only one pollutant and allowing for 

transportation and temporary storage in the state does not act as a prohibition in violation of 

RCRA’s state program regulations. Third, the ERAA does not act as a prohibition on the 

treatment and disposal of Pollutant X because currently the state has no plants capable of treating 

Pollutant X. A state program that restricts plants that do not even exist cannot logically be a 

prohibition on the current treatment and disposal of the pollutant in the state.  

Human Health and the Environment 

Even if the Court finds that the ERAA prohibits the treatment, storage, or disposal of 

Pollutant X, EPA may still deem the program consistent because the regulations require that the 

state program both make such a prohibition and not be based on protection of the human health 

and the environment. Because the primary goal behind ERAA is protection of the human health, 

the program is not inconsistent with the federal scheme under EPA’s regulations. RCRA 

regulations clarify that “any aspect of…the state program which has no basis in human health or 

environmental protection and which acts as a prohibition on the treatment, storage, or disposal of 

hazardous waste in the state may be deemed inconsistent.” 40 C.F.R. § 271.4. New Union passed 

the ERAA in recognition that Pollutant X is known to EPA and the World Health Organization 

as one of the most toxic chemicals (R. doc. 5 for 2000, p. 105-107). Knowing that Pollutant X 

poses a health risk, DEP is taking proactive steps to protect its citizens by minimizing the state’s 

generation of a toxic and dangerous chemical. As in HWTC, this policy is based in human health 

and environmental protection and indicates that the ERAA is consistent with the federal scheme. 

EPA’s Discretion to Make This Determination 

The ALJ in HWTC noted that 40 C.F.R. § 271.4(b) provides that EPA’s finding that a 

state program is in violation would permit but not require EPA Administrator to withdraw the 
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state’s authorization. 938 F.2d. at 1394 (affirming ALJ decision which approves the state 

program). Under RCRA’s specified process, EPA Administrator has discretion to determine 

whether a state’s program is inconsistent with the federal scheme and whether withdrawal is 

approval. Because this decision is left to the Administrator’s discretion rather than a specific 

standard under the law, this Court must afford deference to EPA’s expertise in determining 

whether New Union’s program is consistent with and equivalent to the federal scheme.  

B. New Union’s Program Does Not Violate the Commerce Clause. 

The Commerce Clause grants power to Congress to regulate interstate commerce. U.S. 

Const. art. I, § 8, cl. 3. The Commerce Clause has been interpreted not only as an authorization 

for Congressional action, but also, in the absence of a conflicting federal statute, as a restriction 

on permissible state regulation. Hughes v. Oklahoma, 441 U.S. 322, 326 (1979). “[I]n the 

absence of conflicting legislation by Congress, there is a residuum of power in the state to make 

laws governing matters of local concern which nevertheless in some measure affect interstate 

commerce or even, to some extent, regulate it.” S. Pac. Co. v. Ariz. ex rel Sullivan, 325 U.S. 761, 

767 (1945). However, state regulation of commerce may not go so far as to substantially affect 

the flow of interstate commerce or deprive it of needed uniformity. Kan. City S. R. Co. vs. Kaw 

Valley Dist., 325 U.S. 75, 79 (1914). If a law substantially impedes interstate commerce or 

hinders needed uniformity, the law violates the “Dormant Commerce Clause.” 

Different tests apply in deciding whether state regulations unconstitutionally impede on 

interstate commerce in violation of the “Dormant Commerce Clause” doctrine. On one hand, “as 

long as a state does not needlessly obstruct interstate trade or attempt to place itself in a position 

of economic isolation, it retains broad regulatory authority to protect the health and safety of its 

citizens and the integrity of its natural resources.” Maine v. Taylor, 477 U.S. 131, 151 (1986). 

However, the Supreme Court has held that state laws prohibiting the import of hazardous waste 
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affects interstate commerce and is subject to this “Dormant Commerce Clause doctrine.” City of 

Phila., 437 U.S. at 621-622 (1978). Where a statute regulates even-handedly and effects on 

interstate commerce are incidental, the statute will be upheld unless the burden imposed on 

commerce is “clearly excessive in relation to the putative local benefits.” Pike v. Bruce Church, 

397 U.S. 137, 142 (1970). The ERAA does not discriminate against interstate commerce, but 

only incidentally effects interstate commerce, and is thus subject to the Pike test. There is very 

little, if any, burden on interstate commerce and the local benefits greatly outweigh any burdens.   

No part of the statute imposes burdens on interstate commerce, much less “clearly 

excessive” burdens. Unlike other statutes that discriminate against out-of-state entities, the 

ERAA does not discriminate against out-of-state generators of Pollutant X in a manner that is 

different from in-state generators of Pollutant X. In Hunt v. Wash. State Apple Adver. Comm’n, 

432 U.S. 333 (1997), the Court pointed out that a statute was invalid when it raised costs of 

business for out-of-state apple growers. Here, all generators, transporters, and disposers of 

Pollutant X are subject to the same regulations. Also, the statute does not strip any regional 

industry of its competitive or economic advantages through this regulation, and there is no 

indication that a New Union entity will reap new competitive or economic advantages at the 

expense of its out-of-state counterparts.12 In effect, the ERAA encourages out-of-state treatment 

and disposal facilities by not issuing new permits for such facilities in New Union.  

Lastly, the ERAA does not insidiously work to the advantage of local generators of 

Pollutant X, but rather imposes an additional disadvantage on in-state generators by requiring 

yearly reports submitted to DEP. Unlike the state regulation invalidated in Hunt, there is no 

                                                 

12 Comparing this case again to Hunt, the New Union statute poses no threat of “stripping away” 
the competitive and economic advantages earned by out-of-state facilities. 432 U.S. at 351. Here, 
New Union does not strip any competing facilities of advantages. 
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manner in which in-state facilities will be “insidiously advantaged” to the detriment of out-of-

state entities. The ERAA does not facially or actually discriminate against interstate commerce. 

CARE may argue that the transportation restrictions unreasonably burden interstate commerce 

by limiting stops of vehicles carrying Pollutant X; however this minor convenience is 

substantially outweighed by the benefits of encouraging proper and speedy treatment of Pollutant 

X to minimize the danger of exposure to the citizens and environment. 

For the reasons stated above, New Union respectfully asks this Court to hold that New 

Union’s program is consistent with and federally equivalent to RCRA and the Constitution. 

CONCLUSION 

With respect to C.A. No. 400-2010, New Union requests that this Court affirm the district 

court’s denial of jurisdiction over CARE’s citizen suit claims for the reasons stated above. With 

respect to C.A. No. 18-2010, New Union respectfully requests that this Court dismiss CARE’s 

28 U.S.C. § 1331 suit for law of jurisdiction for the reasons stated above. If the Court does not 

dismiss for jurisdictional reasons, New Union requests that this Court hold that EPA’s failure to 

act on CARE’s petition did not constitute a constructive determination and that even if it did, 

EPA properly found New Union’s program to be in compliance with RCRA. If the Court 

proceeds to consider New Union’s program on the merits, New Union respectfully asks that the 

Court uphold the program’s validity.  


