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JURISDICTIONAL STATEMENT 

 

A. Basis for the district court’s jurisdiction. 

Petitioner – Appellant – Cross-Appellee, Citizen Advocates for Regulation and the 

Environment, Inc. (hereinafter “CARE”), filed an Original Complaint in the United States 

District Court for the District of New Union, pursuant to the Resource Conservation and 

Recovery Act (hereinafter “RCRA”)
1
 and 28 U.S.C. § 1331.  The district properly denied 

jurisdiction based on 28 U.S.C. § 1331.  The district court erroneously denied jurisdiction based 

on 42 U.S.C. § 6972(a)(2) because the plain language of § 6972(a)(2) gives the district court 

jurisdiction to hear CARE‟s Complaint. 

B. Basis for the Court of Appeals’ jurisdiction. 

This is an appeal from a final judgment rendered by the United States District Court for 

the District of New Union, dismissing CARE‟s Complaint for lack of jurisdiction.  Jurisdiction 

for this Court to hear the jurisdictional issues, and jurisdictional issues only, is proper pursuant to 

28 U.S.C. § 1291. 

QUESTIONS PRESENTED 

 
I. Whether RCRA § 7002(a)(2) provides jurisdiction for district courts to order the 

Environmental Protection Agency (hereinafter “EPA”) to act on CARE‟s petition for 

revocation of EPA‟s approval of New Union‟s hazardous waste program, filed pursuant to 

RCRA § 7004. 

 

II. Whether 28 U.S.C. § 1331 provides jurisdiction for district courts to order EPA to act on 

CARE‟s petition for revocation of EPA‟s approval of New Union‟s hazardous waste 

program, filed pursuant to 5 U.S.C. § 553(e). 

 

III. Whether EPA‟s failure to act on the petition CARE served on it under section 7004 of 

RCRA and section 553(e) of the Administrative Procedure Act (hereinafter “APA”) 

                                                        
1
 42 U.S.C. §§ 6901-6992(k), 6972(a)(2) 
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constituted a constructive denial of that petition and a constructive determination that New 

Union‟s program continued to meet RCRA‟s criteria for program approval.  

 

IV. Whether this Court should refrain from lifting its stay and instead remand to the court 

below to order EPA to initiate proceedings under RCRA §§ 3006(e) and 7004. 

 

V. Whether, if this court proceeds on the merits of this case, EPA is required to withdraw New 

Union‟s State program for any of the following reasons: (1) the lack of resources and 

performance of New Union fails to meet RCRA‟s approval criteria, or (2) the New Union 

2000 Environmental Regulatory Adjustment Act (hereinafter “ERAA”) effectively 

withdraws railroad hazardous waste facilities from regulation, or (3) New Union‟s program 

is not equivalent or consistent with the federal program. 

 

STATEMENT OF THE CASE 

 

The Respondent – Appellee – Cross-Appellant Lisa Jackson, Administrator of EPA, asks 

this Court to overturn the ruling of the lower court denying itself jurisdiction to hear Petitioner – 

Appellant – Cross-Appellee CARE‟s citizen suit petition.  EPA further asks this Court to uphold 

the ruling of the lower court denying itself federal question jurisdiction to hear CARE‟s APA 

petition.  Intervener – Appellee – Cross-Appellant New Union intervened in the action and 

agreed with the lower court‟s decision denying itself jurisdiction to hear the citizen suit and APA 

petitions.  

CARE, a non-profit corporation located in New Union, served a petition on EPA under 

section 7004 of RCRA, 42 U.S.C. § 6974, and section 553(e) of the APA, 5 U.S.C. §§ 551-559, 

553(e), requesting that EPA commence proceedings to withdraw its past approval of New 

Union‟s hazardous waste regulatory program, which operated in lieu of the federal RCRA 

program pursuant to RCRA § 3006(b), 42 U.S.C. § 6926(b).  (R. at 4.)  CARE cited various 

reasons in its petition as to why they believed EPA should withdraw its approval of New Union‟s 

program.  Id. 
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A year after CARE‟s petition to EPA, CARE filed an action in the district court under RCRA‟s 

citizen suit provision, § 7002(a)(2), 42 U.S.C. § 6792(a)(2), seeking an injunction to force EPA 

to act on the petition or, alternatively, judicial review of EPA‟s alleged constructive denial of 

CARE‟s petition and alleged constructive approval of New Union‟s program. Id.  New Union 

filed an unopposed motion to intervene, which the district court granted.  Id.  The parties filed 

cross-motions for summary judgment, and all parties agreed that the facts listed in CARE‟s 

Complaint were uncontested.  Id. 

CARE, unsure of its jurisdictional claims, also filed a petition for review with the Court 

of Appeals seeking judicial review of EPA‟s alleged constructive denial and determination based 

on the same grounds listed in the district court Complaint.  (R. at 5.)  New Union also intervened 

in the Court of Appeals action.  Id.  After CARE filed their petition in this Court, EPA sought a 

stay of proceedings until the conclusion of the district court action, which the Court granted.  Id. 

The district court held that it had no jurisdiction to hear CARE‟s citizen suit, APA claim, or 

constructive denial claim, and thus, granted New Union‟s motion for summary judgment while 

denying CARE‟s claims.  (R. at 7-9.)  

EPA asks this Court to overturn the district court‟s decision denying itself jurisdiction 

under 42 U.S.C. § 6972(a)(2), while upholding the district court‟s lack of jurisdiction under 28 

U.S.C. § 1331, and remand back to the district court so the case may properly proceed. 

STATEMENT OF THE FACTS 

 
Upon finding that New Union had adequate resources to fully administer and enforce its 

hazardous waste program, EPA approved the program in 1986.  (R. at 10.)  In approving the 

program, EPA concluded that the New Union DEP had the resources to issue permits in a timely 

fashion, inspect RCRA regulated facilities at least every other year, and take enforcement actions 
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against all significant violations.  Id.  However, EPA did note that without the proper resources, 

the New Union program might not meet RCRA requirements.  Id.  

Since EPA‟s approval of the program, New Union‟s legislature enacted ERAA, which 

contained amendments to existing regulations, (R. at 11), including the amendment to the 

Railroad Regulation Act (hereinafter “RRA”), which established a Commission charged with 

regulation of intrastate railroad freight rates, railroad tracks and rights of way, and railroad yards.  

(R. at 12.)  The amendment transferred the duties and authorities of the DEP under any and all 

state environmental statutes to the Commission and removed criminal sanctions for violations of 

environmental statutes.  Id.  This amendment would affect the sole intrastate railroad in New 

Union.  Id.   

The ERAA also amended the state hazardous waste program.  Id.  The amendment 

recognizes that Pollutant X is among the most potent and toxic chemicals to the public health and 

environment, and because no treatment or disposal facilities existed in New Union that could 

treat or dispose of Pollutant X, the amendment gives every facility generating Pollutant X a duty 

to submit a plan to the DEP within ninety days to minimize the generation of Pollutant X 

containing wastes.  Id.  The amendment further requires that facilities submit a report to DEP 

annually stating the reduction in generation of Pollutant X as well as a plan for additional 

reduction of Pollutant X wastes.  Id.  Finally, the amendment gives any person the authority to 

transport Pollutant X through or out of the state to a facility designed to handle Pollutant X, 

provided it is the fastest and most direct, reasonable route, with no stops in the state except for 

emergencies and necessary refueling.  Id.   

In addition to these statutory amendments, changes in the number of regulated facilities 

in New Union and DEP‟s resources occurred.  At the time EPA approved New Union‟s program, 



5 
 

the DEP had reported in its application that it had 1,200 hazardous waste treatment, storage, and 

disposal facilities (TSDs) and fifty full-time employees dedicated to the program.  (R. at 10.)  

Since the application‟s approval, the number of facilities has increased gradually while the 

number of employees devoted to the program has decreased in recent years due to a deterioration 

of the state‟s finances.  Id.   

Despite this decrease in the DEP‟s hazardous waste resources and a hiring freeze on state 

employees, (R. at 10), DEP still managed to issue 125 permits during the previous year and 

anticipated being able to do the same during the present year.  (R. at 11.)  The DEP also 

indicated in its annual report to EPA that it performed inspections of 150 TSD facilities in the 

previous year and expected to perform at the same level during the current year, notwithstanding 

the resource shortage.  Id.  Additionally, EPA aided DEP in facility inspection in the previous 

year, inspecting a comparable number of facilities, and promises to do the same in the current 

year.  Id.  Furthermore, DEP indicated in its report that it took six enforcement actions during the 

previous year.  Id.  Lastly, EPA took the same number of comparable actions in the state and 

environmental groups filed six citizen suits in the state.  Id.  

SUMMARY OF THE ARGUMENT 

 

Ignoring EPA‟s sound discretion to administer RCRA would violate the long-standing, 

essential principle in administrative law of judicial deference to agency decisions.  This case 

presents the Court with the opportunity to uphold this principle.  Accordingly, this Court should 

remand the case back to the district court to allow EPA to take action on CARE‟s petition, which 

will give EPA the discretion to decide if New Union‟s program meets RCRA‟s requirements.  

However, if this Court does not remand the case and instead proceeds on the merits, this Court 
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should still hold that EPA has the discretion to decide whether to withdraw approval of New 

Union‟s program. 

The district court erroneously denied jurisdiction over CARE‟s citizen suit.  It improperly 

concluded that CARE‟s section 7004 petition to EPA to withdraw New Union‟s approval was 

invalid.  The court properly decided that section 7004 only applies to regulations, but wrongly 

decided that it did not have jurisdiction to hear CARE‟s citizen suit after incorrectly holding 

EPA‟s approval was an order rather than a rule.  Despite the district court‟s decision, EPA‟s 

approval is challengeable under the citizen suit provision of RCRA because it is a regulation.  

EPA‟s approval was a regulation because EPA passed New Union‟s approval through the rule-

making process, which was required under RCRA, and had the characteristics of a rule in that it 

was policy type decision that was future looking.  Furthermore, if the Court finds RCRA does 

not mandate the rule-making process, EPA has the discretion to choose between rule-making and 

adjudication.  Here, EPA chose rule-making. 

The district court was correct in denying jurisdiction over CARE‟s APA claim filed 

pursuant to 28 U.S.C. § 1331.  The APA does not provide duplicate means for judicial review; 

however, RCRA specifically provides for judicial review through the citizen provision.  

Therefore, the APA and 28 U.S.C.  § 1331 are inappropriate methods for judicial review. 

Judicial review in the district court is also appropriate because, while EPA did not initiate 

proceedings to make a determination on New Union‟s program, its failure to act did not equate to 

a constructive action, and EPA has discretion to initiate proceedings.  Failure to act and denial 

are two separate and distinct agency actions.  Despite this fact, CARE urges the Court to find 

that EPA‟s failure to act is a constructive action under the “constructive submission” doctrine.  

However, the “constructive submission” doctrine is not applicable to this case.  It is a narrow 



7 
 

doctrine that applies only within the purview of the Clean Water Act.  Even if the doctrine is 

applicable to RCRA, it is not factually applicable in this case.  The EPA did not clearly and 

unambiguously express the intent to deny the petition and make a determination, which is 

necessary for the application of the doctrine. Additionally, it is impossible to determine at what 

point EPA‟s action would amount to a constructive action under the doctrine.  Therefore, EPA 

asks this Court to reverse the district court decision to allow EPA the discretion to actually make 

a determination on the New Union program. 

Even if this Court proceeds on the merits, this Court should appropriately grant EPA 

discretion to determine whether New Union‟s program complies with RCRA and not require 

EPA to withdraw approval of the program.  Conversely, CARE requests that this Court ignore 

the discretionary principle afforded to the EPA and force EPA to withdraw New Union‟s state 

program.  CARE cites the decrease in performance, the removal of railroad hazardous waste 

facilities from regulation, and a lack of equivalency and consistency as reasons for forcing EPA 

to act.  However, there is no indication in the record that performance has decreased, despite the 

increase in demands and decrease in resources.  Additionally, ERAA did not remove the railroad 

hazardous waste facilities from regulations, instead they were reassigned to a state agency, which 

is appropriate and still complies with RCRA.  Furthermore, New Union‟s program remains the 

equivalent of the federal program and is consistent with RCRA because New Union‟s program 

has a basis in human health and does not prevent the treatment, storage, or disposal of hazardous 

wastes.  Ultimately, RCRA provides a framework for the EPA to determine whether a state is 

compliant with the federal program.  RCRA grants EPA the discretion to withdraw a state‟s 

program, and this Court should uphold this discretion. 
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ARGUMENT 

EPA asks this Court to partially reverse the district court‟s decision denying jurisdiction 

over CARE‟s citizen suit and remand this case to the district court, which would allow EPA to 

initiate proceedings under RCRA §§ 3006(e) and 7004.  Even if this Court proceeds to the 

merits, EPA has discretion whether to withdraw New Union‟s program.  The standard of review 

of the district court‟s grant of summary judgment is de novo.  United States v. Tacoma, 332 F.3d 

574, 578 (9th Cir. 2003). 

I. THIS COURT SHOULD FIND THAT RCRA § 7002(A)(2) PROVIDES 

JURISDICTION FOR THE DISTRICT COURT TO ORDER EPA ACTION 

BECAUSE EPA’S APPROVAL OF NEW UNION’S PROGRAM WAS A 

REGULATION, CHALLENGEABLE UNDER RCRA § 7004. 

The EPA asks this Court to properly rule that the district court has jurisdiction to hear 

CARE‟s challenge under RCRA § 7002(a)(2).  42 U.S.C. § 6972(a)(2).  CARE agrees with 

EPA‟s position, while New Union contends that CARE‟s petition could not be filed pursuant to 

RCRA § 7004, 42 U.S.C. § 6974, effectively denying the district court jurisdiction under RCRA 

§ 7002(a)(2).  RCRA § 7002(a)(2) is a citizen suit provision that allows any person to commence 

a civil action “against the Administrator when there is alleged failure of the Administrator to 

perform any act or duty under this chapter which is not discretionary with the Administrator.”  

Id.  RCRA § 7002(a) further states that “[a]ny action brought under paragraph (a)(2) of this 

subsection may be brought in the district court for the district in which the violation occurred.”  

Additionally, RCRA § 7004(a) states in part that “[a]ny person may petition the Administrator 

for the promulgation, amendment, or repeal of any regulation under this chapter.” 

This Court should hold that the district court has jurisdiction to order EPA to take action 

because EPA‟s approval of New Union‟s program is a regulation challengeable under the citizen 

suit provision.  RCRA § 7002(a) grants the district court jurisdiction to hear citizen suit petitions 
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to force EPA to act.  CARE filed a petition under RCRA § 7004, requesting EPA to act, which 

was reviewable under the citizen suit provision.  New Union contends that EPA‟s approval was 

an order rather than a rule, which means CARE could not bring a section 7002(a)(2) citizen suit 

on the basis of § 7004 since § 7004 only applies to rules.  EPA‟s approval was not an order, but 

rather a promulgation of a rule made through the rule-making process.  RCRA requires that EPA 

approve state programs through the rule-making process, which is exactly what EPA did.  EPA‟s 

approval also set a future-looking policy that affected the general population of New Union, both 

of which are characteristics of a rule.  Furthermore, EPA chose the rule-making process when it 

passed the rule by using a notice and comment procedure.  To now call this process adjudication 

would inappropriately diminish EPA‟s well established discretion to choose between the rule-

making and adjudication processes.  Therefore, the District Court has jurisdiction to hear 

CARE‟s petition challenging EPA‟s approval, or rule, under § 7004 through the citizen suit 

provision in § 7002(a)(2). 

A. This Court should find the district court has jurisdiction under section 

7002(a)(2) because the plain language of RCRA requires authorization of 

state programs to go through the rule-making process.  

 EPA made its initial approval of New Union‟s program pursuant to RCRA § 3006, which 

requires approvals to pass through the rule-making process; therefore, EPA‟s approval was a 

rule. 

 EPA can authorize state plans to operate in lieu of a federal RCRA program under RCRA 

§ 3006(b), 42 U.S.C § 6926(b).  RCRA § 3006(b) states in part that:  “[F]ollowing submission of 

an application under this subsection, the Administrator shall issue a notice as to whether or not 

he expects such program to be authorized, and . . . following such notice (and after opportunity 

for public hearing) he shall publish his findings.”  Id. (Emphasis added). 
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The D.C. Circuit Court, in Michigan v. Environmental Protection Agency, construed a 

similar provision in the Clean Air Act to require the rule-making process, as opposed to the 

adjudicatory process.  268 F.3d 1075 (D.C. Cir. 2001).  EPA asserted it had the authority to 

implement a federal regulatory plan in lieu of a State or Indian plan if there was a jurisdictional 

conflict and argued it could make that determination through the adjudicatory process.  Id. at 

1082, 1087.  In answering the adjudication question, the court disagreed with EPA and held the 

Clean Air Act‟s use of the terms “after notice and public comment” and “the Administrator shall 

provide notice to the State” required EPA to use notice and comment rule-making.
2
  Id. at 1088.  

The court reasoned the statute was plain and both notice and comment were required; therefore, 

EPA had no discretion to choose adjudication.  Id. 

In this case, EPA‟s approval of New Union‟s program was a rule because RCRA § 3006 

required EPA to approve state programs through the rule-making process.  Similar to the Clean 

Air Act, RCRA § 3006(b) requires EPA to post notice of any consideration of state program 

approval and allow the opportunity for a public hearing.  In fact RCRA § 3006 contains the same 

requirements, and similar wording, as the provisions of the Clean Air Act.  For example, both 

RCRA and the Clean Air Act require EPA to post notice and allow the opportunity for public 

comment.  EPA could not have approved New Union‟s program through adjudication even if it 

wanted to because section 3006 requires notice and comment rule-making procedures.  RCRA 

requires EPA to approve New Union‟s plan through the rule-making process, and EPA used the 

rule-making process by using the notice and comment procedure.  EPA followed the 

                                                        
2
 42 U.S.C. § 7661a(d)(1) states “[n]ot later than 1 year after receiving a program, and after 

notice and opportunity for public comment, the Administrator shall approve or disapprove such 

program, in whole or in part.”; 42 U.S.C. § 7661a(i) states “[w]henever the Administrator makes 

a determination that a permitting authority is not adequately administering and enforcing a 

program, or portion thereof, in accordance with the requirements of this subchapter, the 

Administrator shall provide notice to the State.” 
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requirements of RCRA § 3006(b), initiated rule-making procedures, and promulgated a rule that 

approved New Union‟s plan.  As a result, EPA‟s approval constitutes a regulation and is 

challengeable under RCRA § 7004. 

RCRA‟s requirement that EPA undertake rule-making when approving state programs 

also makes for sound policy.  EPA‟s approval of state plans affects more than just the state as an 

entity.  EPA‟s approval affects all businesses and citizens of New Union as well.  The rule-

making process allows EPA to hear and consider all of these interests and concerns, whereas the 

adjudicatory process limits the opportunity for all parties to comment.  From a policy standpoint, 

the rule-making process is a better one that allows EPA to make a more well-informed decision 

regarding the approval of state hazardous waste programs. 

B. This Court should find the district court has jurisdiction under section 

7002(a)(2) because a decision can apply to a specific entity like New Union 

and still be a rule. 

An administrative rule can apply to a single entity and still maintain the characteristics of 

a rule as defined by the Administrative Procedure Act.  EPA‟s approval of New Union‟s program 

only applied to New Union but still maintained the characteristics of a rule as it was a policy-

like, future looking decision.   

The APA defines a rule as “an agency statement of general or particular applicability and 

future effect designed to implement, interpret, or prescribe law or policy.” 5 U.S.C. § 551(4).  

Further, it defines an order as “the whole or part of a final disposition . . . of an agency in a 

matter other than rule making.”  5 U.S.C. § 551(6).  The Supreme Court stated that rule-making 

is “for the purpose of promulgating policy-type rules or standards[,]” while adjudication 

“proceedings [are] designed to adjudicate disputed facts in particular cases.”  U.S. v. Florida 

East Coast Railway Co., 410 U.S. 224, 245 (1973).  Scholars have characterized rule-making as 

having a future effect and specifying only the person, or persons, who falls under its scope, while 
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adjudication determines the legal status of a specific person or group of persons.  David L. 

Shapiro, The Choice of Rulemaking or Adjudication in the Development of Administrative 

Policy, 78 HARV. L. REV. 921, 924 (1965). 

Courts have held that an EPA decision can only apply to one entity, but still be a rule 

passed through the rule-making process.  Hercules Inc. v. Environmental Protection Agency, 598 

F.2d 91, 117, 118 (D.C. Cir. 1978); See Anaconda Co. v. Ruckelshaus, 482 F.2d 1301 (10th Cir. 

1973) (holding that an EPA standard was a rule-making procedure, not adjudication, even though 

the plaintiff was the only party affected).    In Hercules, the D.C. Circuit Court held that EPA 

undertook rule-making, not adjudication, when it promulgated effluent standards under the Clean 

Water Act, even though each proposed standard affected only one entity.  598 F.2d 91, 117, 118 

(D.C. Cir. 1978).  For example, Velsicol Chemical Corp. and Hercules, Inc. were the only two 

companies affected by new EPA limitations on the chemicals endrin and toxaphene, as Velsicol 

was the only domestic discharger of endrin, and Hercules was the only domestic discharger of 

toxaphene.  Id. at 97-99.  EPA insisted the process was rule-making, but Hercules and Velsicol 

argued the process was an adjudication since each standard would only apply to them because 

they were the only two manufactures of each respective chemical.  Id. at 117, 118.  The court 

agreed with EPA that the procedure was rule-making and held that application of a standard to a 

single entity does not automatically demand the use of adjudication.  Id. at 118.  The court 

reasoned that the standard may apply to just one entity, but it affects many people or entities that 

use the water for drinking, fishing, or for other reasons, all of which should be allowed to 

comment through the rule-making process.  Id. 

Here, EPA‟s approval of New Union‟s program was a rule-making because the approval 

was a future looking, policy-like decision that affected many more entities than just the state of 
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New Union.  As discussed supra, the APA states and Supreme Court held in U.S. v. Florida East 

Coast, a rule is a future looking, policy-type standard.  EPA‟s approval of New Union‟s plan set 

a policy for the state of New Union that the state would follow.  The approval set a policy that 

New Union would run its own hazardous waste program in place of RCRA.  EPA‟s approval was 

not a judgment of New Union‟s past performance; instead it was a forward-looking assessment 

of New Union‟s capability of implementing its own hazardous waste plan.  EPA had to make a 

determination of New Union‟s plan, but a rule that sets a future policy must involve a present 

determination of whether New Union could execute the program.  Respectfully, the district court 

erred in focusing too narrowly on the actual approval of New Union‟s plan.  The approval of 

New Union‟s plan was only one part of EPA‟s approval.   

Furthermore, EPA‟s approval was a future-looking act.  The approval was not concerned 

about New Union‟s past policies rather it was a determination of what the future policy of the 

state would be.  New Union was required to submit annual reports to EPA that detailed the status 

of New Union‟s program.  The approval of New Union‟s program set a policy for New Union 

that focused on the future of New Union‟s hazardous waste program, which are characteristics of 

a rule, not adjudication. 

Finally, the EPA directed its approval of the program at New Union, but it affected many 

others.  As Hercules held, the mere fact that a policy only applies to one entity does not 

automatically equate it to adjudication.  Like Hercules, EPA‟s decision applied to New Union, 

but its approval affected many others.  The rule also applies indirectly to the businesses and 

people of New Union.  All companies in New Union that would have fallen under RCRA were 

subject to the new program.  The rules that would control hazardous waste facilities also affected 

the citizens of New Union, as the citizens would certainly have a health and safety interest in 
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how the state handles hazardous wastes.  The rule-making process is especially appropriate in the 

present situation where the approval of the program could affect many different interests and 

entities.  EPA‟s approval applied specifically to one entity, but affected many others, which is a 

characteristic of a rule. 

C. This Court should find the district court has jurisdiction under section 

7002(a)(2) because to rule otherwise would improperly limit EPA’s discretion 

in choosing rule-making or adjudication.  

EPA has discretion to choose between adjudication and rule-making.  To rule that EPA 

issued an order, when in actuality the EPA chose rule-making, would usurp EPA‟s well 

established discretion to pick between either procedure. 

The Supreme Court held in the second Securities and Exchange Commission v. Chenery 

Corp. (Chenery II) the decision between rule-making and adjudication is primarily within the 

agency‟s discretion.  332 U.S. 194, 202, 203 (1947).  In Chenery II, the Securities and Exchange 

Commission (SEC) rejected the defendants‟ reorganization plan for ethical reasons, by passing a 

new rule and then applying it to the defendants‟ reorganization plan.  Id. at 199, 200, 203.  The 

Court reasoned that “the choice made between proceeding by general rule or by individual, ad 

hoc litigation is one that lies primarily in the informed discretion of the administrative agency.”  

Id. at 203.  The Court affirmed Chenery II almost thirty years later in National Labor Relations 

Board v. Bell Aerospace Co., when it upheld NLRB‟s use of adjudication over rule-making.  416 

U.S. 267, 294 (1974).  The Court stated that absent an abuse of discretion or violation of law, 

“[t]he views expressed in Chenery II . . . make plain . . . that the choice between rule-making and 

adjudication lies in the first instance within the [NLRB]'s discretion.”  Id. 

The district court erred in describing EPA‟s approval of New Union‟s program as an 

order rather than a rule because by doing so the court stripped EPA of its ability to pick rule-

making over adjudication.  The Court made it clear in Chenery II and Bell Aerospace that absent 
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an abuse of discretion or violation of law, agencies have great latitude in selecting either rule-

making or adjudication.  Even if this Court rules RCRA did not mandate rule-making
3
, EPA still 

had broad discretion to select rule-making or adjudication when it considered New Union‟s 

application.  In this case, EPA chose rule-making, and followed all required rule-making 

procedures, when New Union‟s plan was under consideration.  For the court to now call EPA‟s 

process adjudication diminishes the agency‟s ability to choose between the two processes.  

Under Chenery II and Bell Aerospace, EPA had great discretion to choose rule-making over 

adjudication, but the court improperly limited that discretion by undercutting EPA‟s choice, and 

replacing it with its own interpretation of what the agency did.   

Ultimately, the district court has jurisdiction to hear CARE‟s challenge.  RCRA § 7004 

allows any person to petition EPA to repeal any regulation promulgated under RCRA.  CARE 

petitioned for EPA to withdraw its approval of New Union‟s program under § 7002(a)(2).  EPA 

not only treated its approval of New Union‟s program as rule-making, but RCRA § 3006(b) also 

required EPA to do so.  Furthermore, EPA‟s approval had the characteristics of a rule because it 

was a future-looking, policy-like decision that affected many entities.  Finally, even if RCRA 

does not mandate that EPA undertake rule-making, EPA has the discretion to choose rule-

making, which it exercised here.   

II. THIS COURT SHOULD AFFIRM THE DECISION OF THE DISTRICT COURT 

THAT 28 U.S.C § 1331 DOES NOT PROVIDE JURISDICTION FOR THE 

DISTRICT COURT TO ORDER EPA TO ACT ON CARE’S PETITION FILED 

UNDER 5 U.S.C. § 553(E) BECAUSE RCRA SPEAKS SPECIFICALLY TO 

JUDICIAL REVIEW AND CONTROLS OVER THE ADMINISTRATIVE 

PROCEDURE ACT. 

The EPA asks this Court to appropriately rule that the district court does not have 

jurisdiction to hear CARE‟s APA § 553(e) challenge under 28 U.S.C. § 1331.  New Union 

                                                        
3
 See Section I-A  
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agrees with EPA‟s position, while CARE contends that the district does have jurisdiction.  The 

federal question section of the U.S. Code states, “[t]he district courts shall have original 

jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the United 

States.”  28 U.S.C. § 1331.  APA § 553(e) states that “[e]ach agency shall give an interested 

person the right to petition for the issuance, amendment, or repeal of a rule.”  5 U.S.C. § 553(e). 

CARE challenges EPA‟s continued approval of New Union‟s program under APA § 553(e) and 

argues that the district court has jurisdiction to hear that challenge under 28 U.S.C. § 1331.  

CARE‟s argument fails because RCRA speaks specifically to judicial review which precludes 

parties from relying on the APA for judicial review. 

A general statutory rule does not govern over a more specific rule.  Green v. Bock 

Laundry Machine Co., 490 U.S. 504, 524 (1989).  In Bowen v. Massachusetts, the Supreme 

Court held that while the APA provides general authorization for judicial review, it is not 

intended to duplicate existing procedures for judicial review.  487 U.S. 879, 903 (1988).  In 

Bowen, the Court dealt with various challenges to a state implemented Medicaid plan, including 

a challenge that the APA allowed for judicial review of a certain provision, even though the 

statute funneled claims through a special Claims Court.  Id. at 879, 880, 903, 904.   The Court 

held that the APA does not duplicate or provide additional judicial remedies where Congress has 

provided adequate review measures.  Id. at 903.  The Court ultimately held that the APA 

provided district court review in that specific case, but only because the statute did not provide 

adequate review.  Id. at 904, 905.   
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Courts have also held that the existence of a citizen suit provision precludes judicial 

review under the APA.
4
  In Hayes v. Whitman, the Tenth Circuit Court held that the Clean Water 

Act‟s citizen suit provision precluded judicial review under the APA.  264 F.3d 1017, 1025 (10th 

Cir. 2001).  The plaintiff brought a claim against EPA to develop its own total maximum daily 

load limits under the Clean Water Act citizen suit provision, as well as under the APA.  Id. at 

1022, 1023, 1025.  The court dismissed the APA claim because judicial review existed under the 

citizen suit provision.  Id. at 1025.  The court reasoned judicial review under the APA is only 

available if no other adequate remedy is available through the statute a party intends to 

challenge.  Id.  The plaintiff could and did challenge EPA through the citizen suit provision; 

therefore, the plaintiff had other adequate remedies available besides the APA and could not use 

the APA to obtain judicial review.  Id. 

The district court does not have federal question jurisdiction through § 553(e) of the APA 

because RCRA specifically deals with judicial review.  RCRA § 7002 provides a district court 

review of citizen suits filed under RCRA.  As the Supreme Court stated in Bowen, the APA does 

not provide duplicate rights for judicial review.  To grant federal question jurisdiction through 

the APA, the Court would provide duplicate rights for judicial review.  Even CARE agrees that 

RCRA §7002(a) provides a right to judicial review.  (R. at 6.)  This Court should follow the 

court in Hayes, and the many other courts, and hold that citizen suit provisions are a specific 

remedy for judicial review, which precludes duplicate review under the APA.  The APA is a 

                                                        
4
 Hayes v. Whitman, 264 F.3d 1017, 1025 (10th Cir.2001) (Clean Water Act‟s citizen provision 

precludes review under APA); Conservation Law Found., Inc. v. Busey, 79 F.3d 1250, 1257 (1st 

Cir.1996) (Clean Air Act‟s citizen provision precludes review under APA); Allegheny County 

Sanitary Auth. v. EPA, 732 F.2d 1167, 1177 (3rd Cir. 1984) (Clean Water Act‟s citizen suit 

provision precludes review under APA); Basel Action Network v. Maritime Admin., 379 

F.Supp.2d 57, 65 (D.D.C. 2005) (TSCA and RCRA‟s citizen suit provisions precludes review 

under APA); Building Indus. Ass'n of Southern California, Inc. v. Lujan, 785 F.Supp. 1020, 1021 

(D.D.C. 1992) (Endangered Species Act‟s citizen suit provision precludes review under APA) 
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general statute that does not replace a more specific statute.  Congress provided a specific 

judicial review remedy in RCRA § 7002, which precludes judicial review under § 553(e) of the 

APA.   

III. THIS COURT SHOULD FIND THAT EPA’S INACTION ON CARE’S PETITION 

IS NOT SUBJECT TO JUDICIAL REVIEW UNDER RCRA §§ 3006(E) AND 

7006(B) BECAUSE EPA’S FAILURE TO ACT ON THE PETITION DID NOT 

CONSTITUTE A CONSTRUCTIVE DENIAL NOR DID IT CONSTITUTE A 

CONSTRUCTIVE DETERMINATION THAT NEW UNION’S HAZARDOUS 

WASTE PROGRAM STILL MET APPROVAL REQUIREMENTS UNDER 

RCRA § 3006(B). 

EPA‟s failure to act is not equivalent to a constructive action of any kind.  First, a failure 

to act is not the same thing as a denial.  Both are two separate and distinct agency actions.  

Second, the “constructive submission” doctrine is inapplicable here because it is a narrow 

doctrine that only exists because of judicial activism.  Even if this Court did determine that the 

doctrine applies to RCRA generally, it is factually inapplicable in this instance.  EPA did not 

clearly and unambiguously express intent to deny the petition and determine that New Union‟s 

program met RCRA‟s requirements.  Additionally, based on the factual circumstances it is 

impossible to determine at what point EPA‟s inaction becomes a constructive action.  Therefore, 

this Court should hold that EPA‟s inaction is not a constructive action of any kind that is subject 

to judicial review and should remand to the lower court to order EPA to initiate proceedings 

under RCRA to determine whether the New Union program meets RCRA requirements. 

A. EPA’s failure to act on CARE’s petition does not constitute a constructive 

denial of the petition because a failure to act and a denial are two separate 

and distinct agency actions. 

CARE served a petition on EPA under the Resource Conservation and Recovery Act and 

the Administrative Procedure Act.  While RCRA does not define “failure to act” or offer any 

guidance as to whether a failure to act can be considered a constructive denial, or even, a 

constructive action of any kind, the Administrative Procedure Act offers guidance by way of its 
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definition of “agency action.”  Additionally, precedent from the Supreme Court supports the 

proposition that agency inaction is not the same as a denial.  Therefore, this Court should 

conclude that a failure to act is not equivalent to a denial, and in fact, the two are separate and 

distinct agency actions.   

Congress has defined “agency action” in the APA to include “the whole or a part of an 

agency rule, order, license, sanction, relief, or the equivalent or denial thereof, or failure to act.”  

5 U.S.C. § 551(13).  While interpreting the definition contained in the statute, the Supreme Court 

found that a failure to act is not the same thing as a denial for purposes of the APA.  Norton v. 

Southern Utah Wilderness Alliance, Inc., 542 U.S. 55, 63 (2004).  The Supreme Court reasoned 

that applying the interpretive statutory canon of ejusdem generis would give the last item in the 

list, “failure to act,” the same characteristic of discreteness shared by the preceding items.  Id.  

On this point, the Supreme Court concluded that a “denial” is an agency‟s act of actually saying 

no to a request, whereas a failure to act is an omission of an action without formally rejecting the 

request.  Id.   

This Court should adopt the reasoning in Norton and conclude that EPA‟s failure to act 

on the petition was not a denial.  EPA simply failed to act on the petition served upon it by 

CARE.  EPA did not formally deny the petition.  If this Court were to interpret EPA‟s inaction as 

a constructive action, it would be disregarding Supreme Court precedent, which interprets the 

two as discrete actions.  For this reason, this Court should distinguish EPA‟s failure to act from 

the act of denying the petition and conclude that EPA‟s inaction was not a constructive action 

because both are two separate, discrete actions. 

B. This Court should find that EPA’s failure to act is not equivalent to a 

constructive action under the “constructive submission” doctrine because the 

doctrine is inapplicable here; however, even if the Court determined that it is 
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applicable, EPA’s failure to act is not a constructive action because the 

doctrine is not applicable to the specific facts in this case. 

In the proceedings below, CARE relied upon the “constructive submission” doctrine, 

which the Seventh Circuit Court of Appeals first laid out in Scott v. City of Hammond, 741 F.2d 

992 (7th Cir. 1984). The “constructive submission” doctrine is applied to enforce the Clean 

Water Act when a state does not submit Total Maximum Daily Load limits pursuant to the 

statute and state program.  Courts that have applied the doctrine have held if a state does not 

submit TMDLs within the statutory deadline, EPA has a nondiscretionary duty to deem the 

failure to act a constructive submission of no TMDLs and then has a mandatory duty to issue its 

own TMDLs for the water bodies in the state.
5
   

However, at least one court has rejected the doctrine, finding that EPA has at least some 

discretion in determining when to deem a state‟s inaction a constructive submission.  Natural 

Resources Defense Council v. Fox, 30 F.Supp.2d 369, 377 (S.D.N.Y. 1998).  In another decision, 

the court went as far as to say, “[t]he „constructive submission‟ doctrine and the corollary 

„deeming duty‟ exist only by judicial gloss on the Clean Water Act (CWA) . . . [and] the 

rationale behind this judicial lawmaking is that the CWA should be liberally construed to achieve 

its objectives.”  Natural Resources Defense Council v. Fox, 93 F. Supp. 2d 531, 537 n. 3 

(S.D.N.Y. 2000).  This court should follow this reasoning and refuse to apply the doctrine here.  

It only exists within the structure of the Clean Water Act and only because of judicial activism.   

                                                        
5
 See, e.g., San Francisco Baykeeper, Inc. v. Browner, 147 F.Supp.2d 991, 1002 (N.D. Cal. 

2001) (Court held that the record did not support that there had been a constructive submission 

because both the state and EPA had been doing something about TMDLs, even though it was not 

as rapidly as the CWA had required.); NRDC v. Fox, 93 F.Supp.2d 531, 542 (S.D.N.Y. 2000) 

(Because New York continued in its effort to promulgate TMDLs, the court did not find a 

constructive submission on the part of New York.); Idaho Sportsmen’s Coalition v. Browner, 

951 F.Supp. 962, 968 (W.D. Wash. 1996) (Court held that a constructive submission had not 

occurred because Idaho had submitted two TMDLs.) 
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This Court should remand to the lower court and order EPA to take action on the petition 

and initiate proceedings under RCRA, rather than holding that EPA‟s inaction was a constructive 

denial of the petition and determination that the New Union program still meets RCRA 

requirements.  Deciding otherwise would result in the application of a doctrine that is not 

relevant to RCRA and would undermine EPA‟s discretionary duty to determine whether New 

Union‟s program meets the necessary requirements for approval.   

However, if this Court should decide to intervene and apply the “constructive 

submission” doctrine, it should, nevertheless, find that EPA‟s inaction does not amount to a 

constructive action because the doctrine is factually inapplicable.  First, EPA did not clearly and 

unambiguously express the decision to deny the petition or approve the program.  Second, it is 

impossible to determine when inaction is a constructive action in the same way that courts have 

been able to within the purview of the Clean Water Act and TMDL submission.  EPA‟s duty of 

determining whether the program meets approval requirements under RCRA is a discretionary 

duty and RCRA does not set out specific statutory deadlines regarding this duty.  Therefore, this 

Court should remand to the lower court. 

1. EPA’s failure to act on CARE’s petition does not constitute a 

constructive determination under the “constructive submission 

doctrine” because the record does not indicate that EPA clearly and 

unambiguously intended to deny the petition or approve the program 

through its inaction. 

Even if this Court determines the “constructive submission” doctrine is applicable to this 

case, EPA‟s failure to act cannot be considered a constructive action.  In the proceedings below, 

CARE relied upon the “constructive submission” doctrine.  Although the doctrine equates the 

failure of a state to submit TMDLs for its impaired waterways within the statutory deadline 

under the Clean Water Act as a constructive submission of no TMDLs, the doctrine is factually 

inapplicable here.  EPA‟s inaction is not a constructive action because the evidence on the record 
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does not suggest that EPA clearly and unambiguously intended for its inaction to constitute a 

constructive action.   

  In Scott, the Seventh Circuit held that a state‟s prolonged failure over a long period of 

time to submit TMDL limits for the discharge of pollutants may amount to a “constructive 

submission” by the state of no TMDL limits.  Scott at 996.  The court reached this conclusion 

because of the possibility that states may have determined that they were unnecessary for a 

particular water body.  Id.  However, the court left the decision to the district court to determine 

whether it was, in fact, the case that the state determined not to submit TMDLs, stating that 

reasons may exist as to why the state had not yet made the submission.  Id. at 997, n. 11.  So 

under Scott, a failure to act does not automatically equate to a constructive submission.   

The Tenth Circuit made this evident in Hayes v. Whitman, 264 F.3d 1017, 1024 (10th Cir. 

2001), when it narrowed the doctrine considerably.  In Hayes, the plaintiff alleged that the state 

of Oklahoma had not submitted TMDLs and that this lack of action amounted to a constructive 

submission.  Id.  However, Oklahoma had submitted at least some TMDLs and had plans to 

submit additional TMDLs in the future.  Id.  The court held that that the doctrine did not apply to 

the factual circumstances in the case because the doctrine is a necessarily narrow doctrine that 

only applies when a state clearly and unambiguously express a decision to submit no TMDLs.  

Id.   

When applying the Hayes holding to the facts of the current case, the evidence suggests 

that EPA did not clearly and unambiguously express a decision not to begin the process of 

determining whether it should withdraw approval of the New Union program under RCRA.  

Although EPA did not take action on CARE‟s petition, a reason could exist that was preventing 

EPA from taking action immediately.  For example, EPA itself stated that the program might not 
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meet the requirements if the resources devoted to New Union‟s program were diminished in any 

capacity.  (R. at 10.)  This evidence supports the assertion that EPA did not clearly and 

unambiguously express its intent to deny the position and determine the program met RCRA 

requirements.  Furthermore, nothing in the record suggests a clear and unambiguous decision by 

EPA to continue approving the program.  For these reasons, this Court should find that the 

constructive submission doctrine is factually inapplicable here because EPA did not clearly and 

unambiguously express a decision to deny the petition and make a determination about the New 

Union program through its failure to act.   

2. EPA’s failure to act on CARE’s petition does not constitute a 

constructive action of any kind because EPA’s duty under RCRA to 

consider withdrawing approval of state programs is a discretionary 

duty and it would be impossible to determine at what point its failure 

to act becomes a constructive determination. 

To be able to determine whether EPA‟s inaction is a constructive action, RCRA must lay 

out a readily ascertainable deadline that imposes an enforceable and clear duty of timeliness to 

make EPA‟s failure to act a constructive action.  Without this clear implication of a duty to act, it 

is impossible to determine at what point EPA‟s inaction becomes a constructive determination.  

RCRA does not lay out a statutory deadline; therefore, the “constructive submission” doctrine 

does not apply. 

In its application of the “constructive submission” doctrine, the court in American Canoe 

Ass’n v. United States Environmental Protection Agency, 30 F.Supp.2d 908, 920 (E.D. Virginia 

1998), reasoned that a mandatory duty of EPA to approve or disapprove a constructive 

submission of TMDLs by a state can only be imposed when the statute lays out a deadline that is 

readily ascertainable.  EPA argued that it did not have a mandatory duty to approve or 

disapprove a state‟s constructive submission because no date-certain deadline exists and it is 

impossible to define when a state‟s constructive submission has occurred.  Id. at 920-21.  The 
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court concluded that the Clean Water Act does set out a readily ascertainable timeline and that 

EPA‟s argument must fail because of the language of the statute.  Id.  

In reaching its conclusion, the American Canoe court relied on the reasoning in Sierra 

Club v. Thomas, 832 F.2d 783 (D.C.Cir. 1987).  In Thomas, the court considered whether a 

district court could enforce a duty of timeliness against EPA under the Clean Air Act when the 

duty was imposed by a deadline that was not readily ascertainable.  Id. at 791.  The Thomas court 

held that to impose a clear-cut, enforceable duty of timeliness, a statute must mandate that the 

specified action must take place by a certain date-specific deadline.  Id.  Further, the court noted 

that without a clear deadline, it would be almost impossible to conclude that Congress intended 

that a particular agency action have such high priority as to impose a categorical mandate that 

deprives an agency of the discretion of the timing of its work.  Id.   

The current situation is precisely one about which the Thomas court warned.  RCRA sets 

out a duty of EPA to respond to petitions without setting a specific deadline.  Further, it sets out 

a discretionary of EPA to determine whether a state program continues to meet approval 

requirements, again without a date-specific deadline.  Without the imposition of a specific 

statutory deadline, it is impossible to determine when EPA‟s inaction on the petition would have 

amounted to any type of constructive action under RCRA.  Therefore, applying the “constructive 

submission” doctrine, which applies specifically to a statute that imposes date-specific deadlines, 

is not proper here.  The doctrine is factually inapplicable, and this Court should find that EPA 

did not make a constructive action of any kind.  Instead, this Court should remand to the lower 

court and allow EPA to act on the petition and initiate proceedings under RCRA to actually 

determine whether the New Union program is sufficient. 

IV. THIS COURT SHOULD NOT LIFT THE STAY, BUT INSTEAD REMAND TO 

THE COURT BELOW TO ORDER EPA TO INITIATE PROCEEDINGS TO 
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DETERMINE WHETHER IT SHOULD WITHDRAW APPROVAL OF NEW 

UNION’S HAZARDOUS WASTE PROGRAM BECAUSE EPA’S ACTION IS 

COMMITTED TO ITS DISCRETION AS A MATTER OF LAW. 

RCRA allows judicial review in the Court of Appeals for certain agency actions under 

sections 3005 and 3006.  42 U.S.C. § 6976(b).  However, section 7006(b) mandates that such 

review be in accordance with the Administrative Procedures Act sections 701 through 706, 

which excludes agency action that is committed to agency discretion by law.  5 U.S.C. § 

701(a)(2).  In this case, EPA‟s action on the petition and determination of whether to withdraw 

program approval is committed to agency discretion by law.  Therefore, EPA should be ordered 

to initiate proceedings under RCRA rather than the Court of Appeals lifting the stay and making 

a decision on the merits because the Court of Appeals lacks jurisdiction under RCRA § 7006. 

First, EPA‟s duty to take action on a petition served under RCRA is discretionary.  For 

example, though the word “shall” in a statute generally means “must,” legal writers sometimes 

use “shall” interchangeably with “may” in certain contexts.  See Guitierrez de Martinez v. 

Lamagno, 515 U.S. 417, 434 n. 9 (1999).  Further, the language in the Code of Federal 

Regulations does not impose a mandatory duty on EPA, stating, “[t]he administrator may 

withdraw program approval when a state program no longer complies with the requirements . . . 

and the state fails to take corrective actions.” 40 C.F.R. § 271.22 (emphasis added).  Without a 

mandatory duty, EPA has the discretion to make its own decision regarding the adequacy of New 

Union‟s program.   

If this Court were to decide whether the program meets the requirements of RCRA, it 

would be overstepping its bounds and making a decision on the merits that is ultimately up to 

agency discretion without affording EPA the appropriate deference.  Ultimately, EPA must 

initiate proceedings to determine whether the state program meets RCRA‟s approval 

requirements because EPA, not the judiciary, has the discretion to determine whether the New 
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Union program approval must be withdrawn.  Therefore, this Court should remand to the lower 

court rather than lifting the stay and deciding on the merits. 

V. EVEN IF THIS COURT PROCEEDS TO THE MERITS OF CARE’S 

CHALLENGE, REQUIRING EPA TO WITHDRAW NEW UNION’S PLAN IS 

INAPPROPRIATE BECAUSE THERE IS NO EVIDENCE THAT THE 

DECREASE IN NEW UNION’S RESOURCES HAS RESULTED IN A 

DECREASE IN PERFORMANCE AND A DECREASE IN PERFORMANCE IS 

NOT A CRITERIA FOR WITHDRAWAL. 

EPA must withdraw authorization of a state program only after it determines that a state 

is not in compliance. See Pub. Citizen, Inc. v. Environmental Protection Agency, 343 F.3d 449, 

452 (5th Cir. 2003).  Non-compliance occurs when the state does not comply with the 

requirements of the federal program and the state fails to take corrective action.  See 40 C.F.R. § 

271.22(a).  CARE petitioned EPA because it believed that New Union no longer was compliant 

with the federal program.  CARE asserts this lack of compliance is due to the increase in demand 

on the program and the decrease in resources dedicated to the program, which has decreased the 

performance of New Union‟s program implementation.  However, despite CARE‟s complaint, 

there is no evidence in the record of a decrease in performance, and a decrease in performance is 

not a circumstance that may constitute withdrawal.  See 40 C.F.R. § 271.22(a)(1).  

CARE‟s complaint that New Union‟s program is no longer sufficient and compliant 

under the federal guidelines has no basis in fact.  New Union has decreased its personnel from 

fifty employees to thirty employees, (R at 10.) and the treatment, storage, and disposal facilities 

(TSDs) increased from 1,200 to 1,500.  R at 10.  Because of the increase in program demands 

and decrease in personnel, CARE asserts the “inevitable result” is that New Union‟s plan is no 

longer sufficient and compliant under the federal guidelines.  However, there is nothing in the 

record to support a claim for a decrease in performance.  The record indicates the number of 

issued RCRA permits, performed inspections of TSDs, and enforcement actions taken in 2009.  
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(R at 11.)  However, there is no data provided from 1986, the year the State plan was approved.  

No evidence was provided to show that the decrease in resources caused a decrease in 

productivity, and an unproven claim is insufficient for a claim.  See Super Tire Eng’g Co. v. 

McCorkle, 416 U.S. 115, 125-126 (1974).  The record does not indicate there is a decrease in 

performance, therefore, there is no basis for CARE‟s claim. 

Additionally, New Union has not violated any criteria that trigger the withdrawal 

consideration.  40 C.F.R. § 271.22 lists the criteria for withdrawing approval of a state program.  

Although the regulations list a failure to issue permits, conduct inspections, and enforce penalties 

as reasons EPA may withdraw approval of a state program, these categories are inapplicable to 

New Union.  The 2009 DEP Annual Report to EPA indicates that there were permits being 

issued, inspections being conducted and enforcement actions being taken.  (R. at 11.)  New 

Union continued to implement the state program functions, and the state‟s performance has not 

decreased through any showing of evidence from the record.  This Court should not require a 

withdrawal of New Union‟s program because the state‟s performance has not decreased through 

any showing of evidence from the record and even if it had, a failure to comply with the 

standards of RCRA is grounds for withdrawal, not a decrease in compliance. 

VI. THE WITHDRAWAL OF RAILROAD HAZARDOUS WASTE FACILITIES 

FROM DIRECT STATE REGULATION DOES NOT REQUIRE THE 

ENVIRONMENTAL PROTECTION AGENCY TO WITHDRAW APPROVAL 

OF THE STATE PLAN BECAUSE A STATE AGENCY IS STILL REGULATING 

THE PROGRAM. 

There is no language in RCRA to prevent a state from assigning the permitting, 

inspection, and enforcement authorities to a state agency.  While there is no direct case law on 

RCRA involving state agency enforcements, the application of state agency enforcement of the 

Clean Water Act, which also does not speak to a delegation of authority to agencies, has created 

a circuit court split.  Several courts have held that a state agency‟s enforcement could bar a 
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citizen suit.  See Comfort Lake Association v. Dresel Contracting, 138 F.3d 351 (8th Cir. 1998); 

Atlantic States Legal Foundation v. Universal Tool & Stamping Co., 786 F.Supp 743 (N.D. Ind. 

1992); North & South Rivers Ass’n v. Town of Scituate, 949 F.2d 552 (1st Cir. 1991); and 

Arkansas Wildlife Federation v. ICI Americas, Inc., 29 F.3d 376 (8th Cir. 1994).  However, in 

Public Interest Research Group of New Jersey v. New Jersey Expressway Authority, the New 

Jersey federal district court held the state agency‟s enforcement action was insufficient to bar a 

citizen suit.  822 F.Supp. 174, 185 (D.N.J. 1992).  The crux of the issue uniformly is whether the 

state agency‟s enforcment goals are in line with the federal CWA‟s goals. 

Because the Commission was delegated the authority when the state transferred “all 

standard setting, permitting, inspection, and enforcement authorities . . . to the Commission,” the 

Commission is the government state agent and regulating the railroads.  Applying the CWA 

standard for equivalency, if the state agency maintains the goals of RCRA, the enforcement of 

the state program by the state agency is acceptable.  The equivalent standard of RCRA is the 

state‟s plan has a basis in human health and the plan does not act as a prohibition on the 

treatment, storage, and disposal of hazardous wastes.  40 C.F.R. § 271.4.  The original state plan 

was approved by the EPA as a compliant program.  (R. at 10.)  The amendment to the Railroad 

Regulation Act (RRA) merely changes the agency that enforces the state program.  There is no 

indication in the record that the modification no longer is consistent with the federal goals of 

RCRA, and, therefore, withdrawal is not necessary. 

Furthermore, removing the criminal sanctions is acceptable because the EPA still retains 

authority to issue sanctions.  When a penalty is inadequate, EPA maintains authority to enforce 

violations and retains responsibility to ensure full and faithful execution of the requirements of 

RCRA program in the event the State is unable to act as a result of not having adequate 



29 
 

enforcement capability.  See Harmon Industries, Inc. v. Browner, 19 F.Supp. 2d 988 (W.D.Mo. 

1998).  Additionally, under section 6928, the federal government still retains criminal and civil 

enforcement powers in addition to the state.  See United States v. Elias, 269 F.3d 1003 (9th Cir. 

2001).  In the present case, the state removed the criminal sanctions; however, the EPA 

maintains the authority to impose these sanctions.  Because EPA retains this responsibility, New 

Union‟s elimination of this provision is not a criteria for mandatory withdrawal of the state 

program.   

VII. EPA IS NOT REQUIRED TO WITHDRAW ITS APPROVAL OF NEW UNION’S 

STATE PLAN BECAUSE THE PLAN IS STILL EQUIVALENT AND 

CONSISTENT TO THE FEDERAL PLAN AND IT DOES NOT VIOLATE THE 

COMMERCE CLAUSE. 

A state program may be withdrawn if the state program lacks equivalency and 

consistency with the Federal program.  The United States Environmental Protection Agency 

Office of Administrative Law Judges established two factors to determine whether a program is 

consistent with a federal program.  A state program is inconsistent if it (1) has no basis in human 

health or environmental protection; and (2) acts as a prohibition on the treatment, storage, or 

disposal of hazardous waste in the State.  See Id. (emphasis added)..  These standards are 

conjunctive, and “both conditions . . . must be satisfied before a finding of inconsistency [can] be 

made.” 1990 EPA ALJ LEXIS 11,19. 

  In the Matter of Proceedings to Determine Whether To Withdraw Approval of North 

Carolina’s Hazardous Waste Management Program, the Administrative Law Judge addressed 

the basis in human health and prohibition standards.. 1990 EPA ALJ LEXIS 11.  Prior to the 

“decision,” determining North Carolina‟s state program was consistent with RCRA, North 

Carolina proposed a bill that would diminish the State‟s authority to authorize permits.  This 

diminished authority yielded the State‟s program not equivalent to the Federal program and was 
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grounds for the withdrawal of authorization of the program under 40 C.F.R. § 271.22(a)(1)(ii).  

See 52 FR 43903.  However, utilizing the two factor test, the Regional Administrator agreed with 

the ALJ that North Carolina‟s program was not inconsistent with the Federal program, despite 

the lack of authority to authorize permits, and EPA did not withdraw the State program.  Because 

New Union‟s plan does not fail the two factor test, this court also must find that requiring EPA to 

withdraw the State program is not appropriate. 

A. Withdrawal is inappropriate because New Union’s program has a basis in 

human health. 

The basis in human health standard is apparent in the new provision from New Union‟s 

2000 Environmental Regulatory Adjustment Act (ERAA) regulating Pollutant X.  This pollutant 

was found to be “among the most potent and toxic chemicals to public health and the 

environment.”  (R. at 12.)  New Union recognized there were no facilities in the State that could 

properly “[prevent] exposure of persons or the environment to releases of Pollutant X,”  (R. at 

12.) and the State developed a new plan addressing the treatment, storage, and disposal of this 

hazardous waste.  This provision is clear evidence that New Union‟s program has a basis in 

human health, and is consistent with the Federal program. 

B. Withdrawal is inappropriate because New Union’s program does not act as a 

prohibition on the treatment, storage, or disposal of hazardous waste in the 

state. 

 New Union does not have a prohibition on the treatment, storage, or disposal of 

hazardous waste because the current program has not deviated significantly from the original 

EPA approved program.  In 1986, EPA approved New Union‟s hazardous waste program.  (R. at 

10.)  Since the approval, the only known modification to the program was in 2000 with ERAA, 

which amended two pertinent sections.  (R. at 11.)  Although both amendments changed portions 

of the hazardous waste programs, only one changed the program as to working with a pollutant.   
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Pollutant X standards were modified to allow treatment, storage, and disposal of it for no 

more than 120 days in the state, which is not a prohibition.  A prohibition would completely 

remove treatment, storage, and disposal.  The modification of this one pollutant was done 

because “there are only nine treatment and disposal facilities in the country presently authorized 

by EPA under RCRA to treat or dispose of Pollutant X.”  (R at 12.)  Adapting the State program 

to minimize the time Pollutant X remained in the state before being transported to an available 

treatment and disposal facility is not a prohibition.  Furthermore, RCRA requires treatment, 

storage, or disposal of many pollutants, so even if modification of one was a prohibition, this 

does not mean there is a complete prohibition on working with all pollutants.  Because New 

Union‟s program does not act as a prohibition on the treatment, storage, and disposal of 

hazardous waste, the program cannot be found to be inconsistent with the federal program, and 

requiring withdrawal of the State program is inappropriate. 

C. Mandatory withdrawal is inappropriate even if New Union’s program had 

no basis in human health and was a prohibition on the treatment, storage, or 

disposal of hazardous waste in the state because withdrawal of a state plan is 

still a discretionary, not mandatory, action. 

New Union‟s state program does not fail either of the factors required for inconsistency; 

however, even if this court determines the program does fail on both factors, withdrawal is still 

avoidable because “withdrawal of a State‟s program authorization [is] discretionary not 

mandatory.” 1990 EPA ALJ LEXIS 11,19.  The withdrawal of a state plan is a choice EPA may 

exercise when assessing a state‟s current implementation of its approved plan.  If EPA 

determines a state‟s hazardous waste management program does not comply with the federal 

standards set forth in RCRA and after notification of the deficiencies the state does not take 

“corrective action” 40 C.F.R. § 271.22(a), “the Administrator may withdraw program approval.” 
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Id. (emphasis added).  This is discretionary language for EPA to use to determine whether 

withdrawal of a state plan is the appropriate measure to take.  

In the present case, EPA knew of the changes to New Union‟s plan but still did not 

withdraw authorization or contact the State to request modifications to the plan.  When North 

Carolina made the modifications to its State program, EPA notified the State that the 

modifications would “render the State program inconsistent with the Federal program.” 52 FR 

43903.  The lack of notification to New Union is evidence suggesting EPA did not find the 

changes New Union made to the program to be inconsistent with the Federal program.  EPA did 

not exercise its choice to withdraw the State program from New Union, and it would be 

inappropriate, and without judicial authority, to require EPA to withdraw the State program. 

  Finally, if this Court finds New Union‟s program to be inconsistent with the Federal 

program and, unprecedentedly requires mandatory withdrawal of the State program, 42 U.S.C.§ 

6926(e) requires EPA first notify the state of any lack of compliance and allow at maximum 

ninety days for the state to take the appropriate measures to correction the deficiency.  See Id.  It 

is only after notice by EPA and the state‟s failure to modify its program that EPA may remove 

the state plan and replace with the federal plan.  In the present case, EPA found no deficiency 

and, therefore, there was no notice to New Union.  Without the required notice, EPA cannot 

remove the state plan.   

Unlike the early “may” language indicating a non-discretionary action, section 6929(e) 

specifically states, “[t]he Administrator shall not withdraw authorization of any such program 

unless he shall first have notified the State, and made public, in writing, the reasons for such 

withdrawal.  See Id. (emphasis added).  This language dictates a state must be notified by EPA 

before withdrawal proceedings can begin.  Because there was no notice to New Union, even if 
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this court finds deficiencies in the state plan and that withdrawal is mandatory, there still cannot 

be a mandatory withdrawal without first allowing the state to respond, pursuant to 6929(e).  

However, withdrawal is never mandatory, and this court should not require it to be. 

D. Because there is a legitimate reason for limiting Pollutant X in the state, New 

Union’s program does not violate the commerce clause, and withdrawal is 

inappropriate. 

The Commerce Clause “prohibits a state from placing its parochial interests above the 

national interest in the free flow of interstate commerce.”  Hazardous Waste Treatment Council 

v. South Carolina, 766 F.Supp 431, 432 (D.S.C. 1991)  (citing New Energy Co. of Indiana  v. 

Limbach, 486 U.S. 269 (1988)).  CARE‟s claim that New Union‟s plan violates the Commerce 

Clause lacks merit because New Union‟s plan specifically addresses Pollutant X‟s legitimate 

reasons for being limited in the state.  If there is a legitimate reason for a perceived violation of 

the Commerce Clause, there is no violation. 

In Hazardous Waste, the state put a quota on out-of-state generators, and there was a 

provision that was contingent upon a preference for South Carolina wastes.  Id. at 436.  The court 

held that because South Carolina created an “unlawful economic barrier at its border” the state 

program violated the Commerce Clause. Id at 42.  In the present case, there is no economic 

barrier.  The reason for the limitation of Pollutant X is because of the lack of facilities.  

Therefore, this is not a violation of the Commerce Clause.  By contrast, the Fourth Circuit held 

there was no violation of the Commerce Clause in Safety-Kleen, Inc. v. Wyche, 274 F.3d 846 (4th 

Cir. 2001).  In that case, the law in question was imposing a cap on an in-state operator.  See Id.  

Because the law was not discriminating against out-of-state commerce, Safety-Kleen was 

required to show the action was “clearly excessive in relation to the putative local benefits.” Id. 

at 862 (citing Pike v. Bruce Church, Inc., 397 U.S. 137, 142 (1970)).  The court held that because 
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the public interest outweighed the grant of the injunction that the action did not interfere with 

interstate commerce.  In this case, there was no unlawful economic barrier. 

In the present case, the new provision regulating the treatment and disposal of Pollutant 

X does not create an unlawful economic barrier.  EPA has authorized only nine treatment 

facilities EPA to treat and dispose of Pollutant X.  (R at 12.)  The provision New Union enacted 

provides for rapid transport of the dangerous chemical to these out-of-state facilities.  The ERAA 

does not discriminate against out-of-state commerce, rather it provides for out-of-state 

commerce.   Therefore, the standard to apply is the one articulated in Safety-Kleen.  The 

requirement of quick transport of Pollutant X to an out-of-state facility is not “excessive in 

relation to the putative local benefit” Safety-Kleen at 862 because no EPA authorized facilities in 

the state exist.  Therefore, to require transport out-of-state is logical and not excessive.  Because 

the regulation of Pollutant X does not violate the commerce clause, withdrawal of the State plan 

is inappropriate.  

Ultimately, the issue of whether EPA must withdraw its approval of New Union‟s plan 

for any reason does not have a clear answer defined in section 6926(e), which governs the 

withdrawal of federal authorization of a state program.  “The withdrawal of federal authorization 

is obviously an extreme step, one that requires the Administrator to establish a federal program 

to replace the repudiated state program.” Waste Mgmt., Inv. v. Environmental Protection Agency, 

714 F. Supp. 340, 341 (N.D. Ill. 1989).  The statute states, “[w]henever the Administrator 

determines . . . that a State is not administering and enforcing a program authorized under this 

section in accordance with requirements of this section, he shall so notify the State”.  Id.  The 

ambiguous language is “whenever.”  In the present case, EPA was aware of the modifications to 

New Union‟s program, both the ERAA adjustment and the depletion in employees and 
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resources. (R. at 8.)  However, even with these facts, EPA did not determine New Union was no 

longer compliant with RCRA and the federal standards.  The language of section 6926(e) states 

“[w]henever [EPA] determines,” and in the present case, EPA never determined there was a 

deficiency.  Because EPA is the agency administering and ultimately enforcing RCRA, EPA‟s 

interpretation of the statute and application must be given deference.  Chevron U.S.A., Inc. v. 

Natural Resources Defense Council, Inc., 467 U.S. 837 (1984).  The Supreme Court held in 

Chevron that if the statute is “silent or ambiguous”, the court must defer to the agency‟s 

interpretation, as long as it was “based on a permissible construction of the statute.”  Id. at 843.  

EPA‟s non-action indicating its determination that New Union was still complying with RCRA 

must be given deference because the language of the statute allows for it.  The language of 

section 6926(e) has been held to be discretionary, and this Court should continue to hold the 

language to be discretionary and not require EPA to take action on CARE‟s petition. 

CONCLUSION 

For the foregoing reasons, this Court should remand to the lower court to allow EPA, the 

entity charged with implementing RCRA, to initiate proceedings under RCRA to determine 

whether New Union‟s hazardous waste program approval should be withdrawn. 

 


