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Jurisdictional Statement 

This is an appeal from the final order of the United States District Court for the District 

of New Union.  (Order at 1, Sept. 29, 2010).  The district court had jurisdiction over this action 

pursuant to 28 U.S.C. § 1331 (2006).  Citizen Advocates for Regulation and the Environment, 

Inc. (hereinafter “CARE”) timely appealed the district court’s grant of summary judgment in 

favor of New Union.  (D. Ct. Order at 9, June 2, 2010).  This Court has jurisdiction over the 

district court’s decision pursuant to 28 U.S.C. § 1291 (2006).  

Statement of Issues Presented for Review 

I. Whether this Court has jurisdiction under RCRA’s citizen suit provision to order EPA to act 
on CARE’s petition. 

II. Whether this Court has jurisdiction under 28 U.S.C. § 1331 to order EPA to act on CARE’s 

petition.   

III. Whether EPA’s failure to act on CARE’s petition constituted an unreasonably delay and a 

constructive determination that New Union’s hazardous waste program continues to meet 

RCRA standards.  

IV. Whether this Court should lift the stay and proceed with review of CARE’s petition. 

V. Whether the EPA must withdraw its approval of New Union’s program due to inadequate 

resources. 

VI. Whether EPA must withdraw its approval of New Union’s program because it excludes 

railroad hazardous waste facilities from regulation by the state’s program.  

VII. Whether EPA must withdraw its approval of New Union’s program the program is 

inconsistent with federal standards and violates the Commerce Clause.  

Statement of the Case 

This is an appeal from the United States District Court for the District of New Union.  

(Order at 1).   On January 5, 2009, CARE, a nonprofit corporation, served a petition on Lisa 

Jackson, the Administrator (hereinafter “Administrator”) of the Environmental Protection 

Agency (hereinafter “EPA”).  (D. Ct. Order at 4).  CARE requested that EPA commence 

proceedings to withdraw approval of New Union’s hazardous waste program, which EPA 
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authorized to act in lieu of a federal program under the Resource Conservation and Recovery Act 

(hereinafter “RCRA”) in 1986.  (D. Ct. Order at 4-5).  EPA took no action on that petition.  (D. 

Ct. Order at 4). 

 On January 4, 2010, CARE filed an action against the Administrator in the United States 

District Court for the District of New Union.  (D. Ct. Order at 4).  CARE sought an injunction 

requiring EPA to act on the petition it filed the previous year.  (D. Ct. Order at 4).  Alternatively, 

CARE sought judicial review of EPA’s constructive denial of its petition and constructive 

determination that New Union’s program continued to meet RCRA’s criteria.  (D. Ct. Order at 

4).  New Union filed a motion to intervene, which the District Court granted.  (D. Ct. Order at 4).  

The parties filed cross motions for summary judgment.  (D. Ct. Order at 4).   

 CARE simultaneously filed a petition for review with the Court of Appeals for the 

Twelfth Circuit seeking judicial review of EPA’s constructive actions. (D. Ct. Order at 5).  New 

Union again filed a motion to intervene, which the Court of Appeals granted.  (D. Ct. Order at 5).  

On EPA’s motion, the Court of Appeals issued a stay in that case, pending the outcome in the 

District Court.  (D. Ct. Order at 5).   

On June 2, 2010, the District Court granted New Union’s motion for summary judgment.  

(D. Ct. Order at 9).  The court held that CARE’s cause of action to compel EPA to act on its 

petition failed to state a claim.  (D. Ct. Order at 7).  The court also refused to review EPA’s 

action, holding that it was time-barred under RCRA § 7006, 42 U.S.C. § 6976 (2006).  (D. Ct. 

Order at 7).  Further, the district court held that CARE lacked jurisdiction under 28 U.S.C. §1331 

and under RCRA §7002, 42 U.S.C. § 6972 (2006).  (D. Ct. Order at 8).  Finally, the court held 

that the Court of Appeals is the proper court for review of CARE’s action under RCRA § 

7006(b), 42 U.S.C § 6976(b) (2006) and subsequently dismissed CARE’s case.  (D. Ct. Order at 

8-9).  Following the District Court’s decision, both CARE and the EPA filed Notices of Appeal 

in the United States Court of Appeals for the Twelfth Circuit.  (Order at 1).  
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Statement of the Facts 

CARE is a nonprofit corporation organized under the laws of the State of New Union.  

(D. Ct. Order at 4).  Lisa Jackson is the current Administrator of the EPA.  (D. Ct. Order at 4).  

In 1986, EPA, pursuant to RCRA, authorized the State of New Union to operate a hazardous 

waste program in lieu of a federal program.  (D. Ct. Order at 5).  At that time, EPA found that 

New Union had sufficient resources to administer and enforce its state program.  (R. doc. 2, p. 

1).  The program had adequate resources to issue facility permits in a timely fashion, to inspect 

hazardous waste facilities every other year, and to take enforcement actions against significant 

RCRA violations.  (R. doc. 2, p. 1).  In 1986, New Union’s DEP employed fifty full-time 

employees, including fifteen permit writers, fifteen inspectors, three lab technicians, two 

lawyers, and fifteen administrators.  (R. doc. 1, p. 73).  At that time, 1,200 facilities engaged in 

hazardous waste treatment, storage, and disposal (hereinafter “TSDs”) required RCRA permits.  

(R. doc. 1, p. 17).  The EPA noted that with fewer resources New Union’s program might not be 

RCRA-compliant.  (R. doc. 4, p. 7).   

Since 1986, New Union has devoted significantly fewer resources to its hazardous waste 

program, despite seeing an increased demand for such services.  (R. doc. 5 for 2009, p. 23).  New 

Union’s Department of Environmental Protection (hereinafter “DEP”) reported annually to EPA 

regarding its state hazardous waste program.  (R. doc. 5 for 2000-2009).  EPA received reports 

throughout the past decade indicating the deteriorating condition of New Union’s program.  (R. 

doc. 5 for 2009, p. 23).  

  As of 2009, New Union had three hundred more TSD facilities than in 1986.  (R. doc. 5 

for 2009, p. 23).  DEP’s employment had shrunk during this time to only thirty full-time 

employees; seven permit writers, seven inspectors, two lab technicians, one lawyer, and thirteen 

administrators.  (R. doc. 5 for 2009, p. 52).  Although the increase in TSDs has been gradual, the 

decrease in employees has occurred mainly in the past ten years.  (R. doc. 5 for 2009, p. 50).   

Further, while the state was forced to cut resources to all of its public health regulatory programs, 
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the state hazardous waste program took the hardest hit—twenty percent greater decrease in 

resources.  (R. doc. 5 for 2009, p. 51).  New Union’s Governor froze hiring for state 

employees—a freeze which will likely continue for the next two years.  (R. doc. 5 for 2009, p. 

53).  The Governor’s Director of Budget estimates that over the next two years, the state will lay 

off between five and ten percent of its employees.  Id.    

The shortage of resources in New Union has impaired the state’s ability to timely issue 

permits, inspect facilities, and take enforcement actions.  New Union can only issue 125 RCRA 

permits per year, and has a growing backlog of permit applications.  (R. doc. 5 for 2009, p. 19).  

About nine hundred TSDs have permits, but some of these permits have since expired.  (R. doc. 

5 for 2009, p. 20).  The DEP prioritized its permitting process; however, the DEP places facilities 

that have the greatest potential for harm to the public and environment at the bottom of its 

priority list.  Id.  The DEP also prioritized the process for inspecting facilities, as New Union has 

been able to inspect about 150 facilities per year, only ten percent of its total facilities.  (R. doc. 5 

for 2009, p. 22). Inspections of facilities having the greatest potential for harm receive the lowest 

priority for inspections.  Id.  Finally, the DEP has been unable to take all of the enforcement 

actions that RCRA necessitates.  (R. doc. 5 for 2009, pp. 24-26).  In 2008, the DEP took only six 

enforcement actions, despite the fact that there were twenty-two significant permit violations that 

year, and hundreds of minor violations in New Union.  Id.   

 EPA also received annual reports regarding New Union’s changes to its environmental 

laws, its changes in railroad regulation, and its regulation plans for Pollutant X.  (R. doc. 5 for 

2000-2009).  In 2000, the New Union legislature enacted the Environmental Regulatory 

Adjustment Act (hereinafter “ERAA”).  (R. doc. 5 for 2000, pp. 103-105).  ERAA amended 

several of the state’s environmental statutes.  Id.  The first relevant amendment was to the 

Railroad Regulation Act (hereinafter “RRA”), which in pertinent part established a New Union 

Railroad Commission (hereinafter “Commission”).  Id.  RRA transferred from the DEP to the 

new Commission responsibilities under all state environmental statutes, including setting 
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standards, issuing permits, conducting inspections, and taking enforcement actions.  Id.  The 

amendment also removed criminal sanctions for violations of hazardous waste program facilities 

that fall under the oversight of the Commission.  Id.   

The second relevant amendment to the state’s hazardous waste program deals with the 

treatment of Pollutant X.  (R. doc. 5 for 2000, pp. 105-107).  The EPA and the World Health 

Organization recognize Pollutant X to be among the most potent and toxic chemicals to public 

health and the environment.  Id.  The first clause of the amendment essentially requires facilities 

that generate Pollutant X to fashion a plan for minimization of the pollutant on an annual basis, 

and to minimize generation of the pollutant until such generation ceases.  Id.  The second clause 

eliminates the issuance of TSD permits for Pollutant X, except for a 120-day storage period 

while awaiting transportation out of state.  Id.  Finally, the third clause restricts the transport of 

Pollutant X within New Union’s borders; any transport of Pollutant X within the state must be as 

direct and as fast as reasonably possible, except for necessary refueling and emergencies.  Id. 

Summary of the Argument 

The Administrator has a mandatory duty to respond to petitions for the repeal of any 

regulation under RCRA, and a failure to do so creates a cause of action under the citizen suit 

provision of RCRA.  CARE petitioned EPA to repeal a regulation—the authorization of New 

Union’s state program.  EPA failed to respond to CARE’s petition, and therefore, CARE has a 

cause of action against the Administrator for failing to perform a non-discretionary duty. 

The Administrative Procedure Act (hereinafter “APA”) requires agencies to respond to 

public petitions within a reasonable amount of time.  The Administrator failed to respond to 

CARE’s petition, so the Administrator violated the APA.  Violations of the APA raise a federal 

question, and therefore this Court has jurisdiction to hear this case and compel the Administrator 

to act on CARE’s petition.   

EPA has not yet withdrawn authorization of New Union's inadequate state program, as 

EPA is required to do under RCRA.  CARE petitioned EPA to commence withdrawal 
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proceedings, and EPA has not responded to this petition.  EPA’s delay in responding to CARE’s 

petition is unreasonable.  This Court has the authority to compel agency action unlawfully 

withheld or unreasonably delayed, and should require the EPA to respond to CARE’s petition. 

Assuming the Court finds jurisdiction to consider CARE’s claim, it should lift the stay 

and proceed with judicial review.  RCRA provides for judicial review of EPA actions in 

authorizing state programs to operate in lieu of federal programs.  CARE premises its suit on a 

state authorized program and bases its suit on grounds that arose ninety days after authorization 

in 1986.  Thus, the proper court for review is the Twelfth Circuit Court of Appeals.   

 RCRA mandates that EPA withdraw authorization of a state program if it fails to adhere 

to federal standards.  New Union’s program was inadequate compared to federal RCRA 

standards because the state devoted fewer resources to this program, despite a growing demand 

for hazardous waste regulation and enforcement.  APA permits courts to compel agency action 

an agency has unlawfully withheld.  As EPA failed to perform a nondiscretionary duty, this 

Court can compel EPA to withdraw authorization of New Union’s program.  

RCRA provides that EPA may authorize states to implement and enforce hazardous 

waste regulations and requirements in lieu of the federal program.  EPA may authorize a state’s 

hazardous waste program so long as the state program is as stringent as RCRA.  ERAA 

effectively withdraws railroad hazardous waste facilities from regulation.  Therefore, EPA must 

withdraw its approval of New Union’s hazardous waste program. 

Finally, RCRA allows EPA to authorize states to implement and enforce their own 

hazardous waste regulations and requirements, including criminal penalties for violations.  EPA 

may authorize a state’s hazardous waste program so long as the state program is equivalent to 

RCRA, consistent with the federal program and other authorized state programs, and does not 

violate the Commerce Clause of the U.S. Constitution.  ERAA effectively eliminates criminal 

sanctions and violates the Commerce Clause in its treatment of Pollutant X.  In light of these 
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unconstitutional amendments, this Court must compel EPA to withdraw authorization of New 

Union’s hazardous waste program. 

Standard of Review 

The Court of Appeals reviews a district court’s grant of summary judgment de novo.  

Fairchild v. Liberty Indep. School Dist., 597 F.3d 747, 754 (5th Cir. 2010).  The appellate court 

is limited to reviewing the evidence that was before the trial court and applies the same standard 

of review.  Fed. R. Civ. P. 56(c)(2); Pope v. McCrory, 575 So. 2d 1097, 1098 (Ala. 1991).  The 

court must view the evidence in the light most favorable to the non-moving party.  Anderson v. 

Liberty Lobby, Inc., 477 U.S. 242, 252 (1986).  A court should only affirm a grant of summary 

judgment if there are no genuine issues of material fact, there is no manifest abuse of discretion, 

and the district court correctly applied the law.  Rauch v. Officine Curioni, S.P.A., 508 N.W.2d 

12, 13 (Wis. Ct. App. 1993); Mullen v. Borough of Parkesburg, 572 A.2d 859, 860-61 (Pa. 

Commw. Ct. 1990).   

Argument 

I. This Court has jurisdiction under RCRA § 7002(a)(2) to order EPA to act on 

CARE’s petition for revocation of EPA’s authorization of New Union’s hazardous 

waste program. 

 The Administrator has a duty to respond to petitions for the repeal of any regulation 

under RCRA, and a failure to do so provides an action under the citizen suit provision of RCRA.  

RCRA § 7002(a)(2), 42 U.S.C. § 6972(a)(2) (2006); RCRA § 7004, 42 U.S.C. § 6974 (2006).  

CARE petitioned the EPA to repeal a regulation—the authorization of New Union’s program.  

EPA failed to respond to CARE’s petition, and therefore CARE has a cause of action under 

RCRA § 7002(a)(2) against the Administrator for failing to perform a non-discretionary duty. 

 The district court has jurisdiction under RCRA § 7002, and erred in granting New 

Union’s motion for summary judgment because: (1) EPA’s action in approving New Union’s 

hazardous waste program was the promulgation of a regulation; (2) EPA failed to perform a non-
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discretionary duty when it did not respond to CARE’s petition; and (3) review of EPA’s action is 

not time-barred.  

A. EPA’s authorization of New Union’s program constituted the promulgation 

of a regulation under RCRA § 7004. 

 Congress gave EPA the authority to develop and promulgate regulations to implement the 

waste management program under RCRA.  RCRA § 1008, 42 U.S.C. § 6907 (2006).  One of the 

ways EPA can implement RCRA is to authorize a state program, as it did here by authorizing 

New Union’s program.  RCRA § 3006, 42 U.S.C. § 6926 (2006).  

 CARE petitioned the Administrator pursuant to RCRA § 7004, requesting that EPA 

withdraw authorization of New Union’s program.  Under § 7004(a), 42 U.S.C. § 6974(a) (2006),  

any person may petition the Administrator for the promulgation, amendment, or 

repeal of any regulation under this chapter.  Within a reasonable time following 

receipt of such petition, the Administrator shall take action with respect to such 

petition and shall publish notice of such action in the Federal Register, together 

with the reasons therefore.  

CARE’s petition asks EPA to consider repealing a regulation.  New Union argues that EPA’s 

authorization of New Union’s program was an order rather than the promulgation of a regulation 

(“rulemaking”), and therefore CARE’s petition does not fall under RCRA § 7004.   

 The district court noted that RCRA does not define “rule” or “order,” and therefore the 

court looked to the APA for definitions.  An order is an action other than a rule, but includes a 

permit.  5 U.S.C. § 551(6), (8) (2006).  A rule is “an agency statement of general or particular 

applicability and future effect designed to implement, interpret, or prescribe law or policy or 

describing the organization, procedure or practice requirements of an agency.”  5 U.S.C. § 

551(4) (2006).  A rulemaking is the agency process for formulating, amending, or repealing a 

rule.  5 U.S.C. § 551(5) (2006).  The word “prescribe” means to state as a rule that an action or 

procedure should be carried out.  Oxford English Dictionary (11th Ed. 2008).  EPA’s approval of 

a state program grants the state authority to operate its program.  EPA’s approval also fits under 
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the definition of “implement” because such approval puts a decision into effect.  EPA makes a 

final determination on the state’s program and then authorizes the program. 

 APA defines “rule” as a statement with general or particular applicability.  5 U.S.C. § 

551(4).  The district court incorrectly distinguished an order and rulemaking on this point.  

Although EPA’s authorization involves a single state and is particular, it is still a rule because it 

has a future effect designed to implement and prescribe law.  Congress intended that “rule” 

would include statements “of particular applicability applying either to a class or to a single 

person.  In either case, it must be of future effect, implementing or prescribing future law.”  H.R. 

Rep. No. 79-1980, at 49 (1946) (emphasis in original).  For example, “the approval of a 

corporate reorganization by the Securities and Exchange Commission, the prescription of future 

rates for a single named utility by the Federal Power Commission, and similar agency actions, 

although applicable only to named persons, constitute rule making.”  Id. at n.1.  The 

authorization has a future effect because of the EPA’s ongoing involvement with the state 

program.  Before EPA authorizes a state program, it must find that the program is at least 

equivalent to the federal RCRA program, consistent with federal and state programs, and that the 

state can adequately enforce the program.  RCRA § 3006(b), 42 U.S.C. § 6926(b) (2006).  Even 

though the state program operates in lieu of the Federal program, the EPA still has the power to 

enforce provisions of the program.  RCRA § 3008(a)(2), 42 U.S.C. § 6928(a)(2) (2006).  

 The district court also relies on RCRA’s judicial review provision to distinguish between 

rules and orders.  RCRA § 7006.  The main distinction between RCRA § 7006(a), 42 U.S.C. § 

6976(a) (2006), and RCRA § 7006(b), is which court has jurisdiction; it is not that (a) governs 

review of regulations and (b) governs review of orders.  Subsection (a) governs actions of the 

Administrator, the head of a federal agency, and limits jurisdiction to the United States Court of 

Appeals for the District of Columbia.  RCRA § 7006(a).  Subsection (b) controls review of 

permits and state programs.  RCRA § 7006(b).  Because subsection (b) governs actions that 

concern or may concern state programs, jurisdiction is in the Circuit Court of Appeals for the 
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district where the person seeking review resides.  The difference in jurisdiction is not to delineate 

between a rule and order.  Rather, the difference is intended to foster RCRA’s policy goals 

encouraging  “public participation in the development, revision, implementation, and 

enforcement of any regulation, guideline, information, or program under this chapter.”  RCRA  § 

7004(b), 42 U.S.C. § 6974(b) (2006).   

 The United States Court of Appeals for the District of Columbia (hereinafter “D.C. 

court”) developed a three-factor analysis to determine whether a regulatory action is a 

rulemaking.  The D.C. court has applied this analysis in cases under RCRA § 7006(a) where the 

court is reviewing the Administrator’s action in denying a petition for the promulgation, 

amendment, or repeal of any regulation under RCRA.  The D.C. court uses this test to determine 

whether a final agency action is the “promulgation of a regulation” or a statement of policy.  

Pac. Gas & Elec. Co. v. Fed. Power Comm’n, 506 F.2d 33, 38. (D.C. Cir. 1974).  Considering 

the APA definitions and case law cited above, the three factors are equally applicable to cases 

under RCRA § 7002 and § 7004 to determine whether the authorization of a state program is a 

regulation.  The court should consider: “(1) the Agency's own characterization of the action; (2) 

whether the action was published in the Federal Register or the Code of Federal Regulations; and 

(3) whether the action has binding effects on private parties or on the agency.”  Fla. Power & 

Light Co. v. EPA,  145 F.3d 1414, 1418 (D.C. Cir. 1998).  See also Am. Portland Cement 

Alliance v. EPA, 101 F.3d 772, 775 (D.C. Cir. 1996). 

 First, EPA determined that its action was a rulemaking, and treated it as such by using a 

notice and comment procedure.  EPA always deems authorization of state programs to be a 

rulemaking.  RCRA State Authorization, United States Environmental Protection Agency, 

http://www.epa.gov/epawaste/laws-regs/state/index.htm (last updated Nov. 23, 2010) (“State 

authorization is a rulemaking process through which EPA delegates the primary responsibility of 

implementing the RCRA hazardous waste program to individual states in lieu of EPA.”).  

Second, EPA published authorization of New Union’s program in the Code of Federal 
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Regulations and incorporated the results of the notice and comment procedure in the publication. 

40 C.F.R. § 272 (1986).  A notice and comment period and incorporation of the results is a 

requirement under the APA.  5 U.S.C. § 553 (2006).  Third, the rule is binding on New Union, its 

solid waste industries, and EPA.  This third factor is the most important because a regulation 

must have the force of law.  Molycorp, Inc. v. U.S. EPA, 197 F.3d 543, 545 (D.C. 1999).  EPA’s 

authorization of New Union’s program has the force of law because it governs all regulation of 

hazardous waste within New Union.   

 EPA’s authorization of New Union’s program is a regulation under both the APA and the 

three-factor test used by the D.C. court.  Because EPA’s authorization is a regulation, the 

Administrator had a duty to respond to CARE’s petition seeking review of the regulation. 

B. EPA must take action on CARE’s petition because the language in RCRA § 

7004 is mandatory. 

 When a statute says that an agency “shall” take a certain action, that action is not 

discretionary and the agency must act.  Sierra Club v. Johnson, 614 F. Supp. 2d 998, 1002-03 

(N.D. Cal. 2008).  RCRA § 7004 states, “the Administrator shall take action with respect to such 

petition and shall publish notice of such action in the Federal Register” (emphasis added).  By 

using the word “shall,” Congress gave the Administrator a non-discretionary duty to take action 

with respect to the petition.  When EPA did not respond to CARE’s petition, the Administrator 

failed to perform an act that is not discretionary under RCRA, creating a cause of action under 

RCRA § 7002(a)(2). 

 When a court interprets a statute, the court must “construe the language so as to give 

effect to the intent of Congress.”  United States v. Am. Trucking Ass’ns, 310 U.S. 524, 542 

(1939).  Courts have consistently held that the word “shall” typically indicates a mandatory 

action, especially when holding otherwise would impair the public or private interests that the 

statute was meant to protect.  Escoe v. Zerbst, 295 U.S. 490, 494 (1935).  See also In re Nat’l 

Mills, 133 F.2d 604, 607 (7th Cir. 1943) (“provision in a statute designed for the protection of 
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the public or third parties is usually construed as mandatory.”).  In addition to the statutory 

construction and legislative history, courts rely on the administrative agency’s interpretation, 

unless the agency’s interpretation is contrary to congressional intent.  EPA v. State Water Res. 

Control Bd., 426 U.S. 200, 277 (1976). 

 EPA did not take action on CARE’s petition; subsequently, CARE filed an action under 

RCRA § 7002(a)(2).  RCRA § 7002(a)(2)  states that “any person may commence a civil action 

on his own behalf . . . against the Administrator where there is alleged a failure of the 

Administrator to perform any act or duty under this Act which is not discretionary with the 

Administrator.”  EPA argues that RCRA § 7004 does not mandate EPA action on petitions, 

citing Gutierrez de Martinez v. Lamagno, 515 U.S. 417, 432-33 n. 9 (1995) to support its 

position that “shall” does not necessarily mean the action is mandatory.  The court in Gutierrez 

said that legal writers often misuse “shall” and noted that the meaning of “shall” and “may” 

depends on context.  Id.       

 EPA contends that this court should following the reasoning in Gutierrez because ruling 

otherwise would increase the number of citizen suits and waste EPA resources.  However, 

RCRA § 7004 emphasizes the importance of public participation in RCRA’s overall scheme.  

RCRA § 7004 (“Public participation . . . shall be provided for, encouraged, and assisted by the 

Administrator and the States.”).  Additionally, Congress restricted private litigation under RCRA 

to situations where the state and federal government is not acting.  RCRA § 7002(b), 42 U.S.C. § 

6972(b) (2006).   “Only when the federal and state governments fail to act to remedy the 

situation or file suit in either State or federal courts due to inadequate public resources did 

Congress envision the need for private citizens to commence actions to correct environmental 

hazards.”  McGregor v. Indus. Excess Landfill, Inc., 709 F. Supp. 1401, 1407 (N.D. Ohio 1987).  

Reading RCRA § 7002 and § 7004 together emphasizes that Congress intended to encourage 

citizen suits in certain situations, such as the situation in this case where the administrator has 

failed to perform a nondiscretionary duty. 
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 Although EPA argues that it does not have a mandatory duty to act on petitions, this 

argument is irreconcilable with how EPA has interpreted other sections of RCRA.  In 

interpreting RCRA, EPA developed procedures for withdrawing authorization of state programs.  

See 40 C.F.R. §§ 271.22-.23(1) (2010).  These two regulations illustrate EPA’s understanding of 

the words “may” and “shall”:  “The Administrator shall respond in writing to any petition to 

commence withdrawal proceedings.  He may conduct an informal investigation of the allegations 

in the petition to determine whether cause exists to commence proceedings under this 

paragraph.” 40 C.F.R. § 271.22 (emphasis added).  By using the word “shall,” EPA 

acknowledges that the Administrator has a mandatory duty to respond to petitions; the use of the 

word “may” indicates that the decision on whether to conduct an investigation is at the discretion 

of the Administrator.  

 In light of statutory construction, the agency’s interpretation of RCRA, and legislative 

intent, the word “shall” in RCRA § 7004 imposes a mandatory duty.  The Administrator must act 

on petitions; therefore, the district court incorrectly held that EPA’s duty to act on CARE’s 

petition was discretionary. 

C. This Court has jurisdiction under RCRA § 7006(b) because CARE’s suit is 

not time-barred.  

 The district court was correct in stating that a petition for review must be filed within 

ninety days from the date of promulgation of the challenged regulation.  However, petitioners 

may also challenge regulations following the ninety-day period if the petition for review is based 

solely on grounds arising after the ninetieth day.  RCRA § 7006(b).  

 EPA approved New Union’s program in 1986, and at the time the program was approved, 

it was consistent with the federal RCRA program.  CARE’s petition is based on the following 

facts, which all occurred following the ninety-day period: 

• New Union has steadily decreased the resources to support the program.  (R. 

doc. 5 for 2009, p. 53).   

• The majority of employee layoffs have occurred since 2000.  (R. doc. 5 for 

2009, p. 50). 
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• The State intends to lay off at least five percent of its state employees over the 

next few years.  (R. doc. 5 for 2009, p. 53) 

• Because New Union does not have adequate resources, the state has been unable 

to properly implement the plan or provide adequate enforcement.  (R. doc. 5 for 

2009, p. 19-20).   

• New Union legislature enacted statutes in 2000 that 1) withdrew railroad 

facilities from regulation under the state program and 2) regulate a hazardous 

waste, Pollutant X, inconsistently with the federal program.  (R. doc. 5 for 2000, 

pp. 103-105). 

 Because CARE’s petition for review is based solely on grounds that arose after the 

ninetieth day, review of EPA’s actions is not time barred, and this court can assert jurisdiction.  

II. This Court has jurisdiction under 28 U.S.C. § 1331 and 5 U.S.C. § 553(e) to order 

EPA to act on CARE’s petition for withdrawal of EPA’s authorization of New 

Union’s hazardous waste program.  

 Congress gave federal courts jurisdiction “of all civil actions arising under the 

Constitution, laws, or treaties of the United States.”  28 U.S.C. § 1331.  Under 28 U.S.C. § 1331, 

the plaintiff must make a well-pleaded complaint that shows the cause of action is based upon 

the Constitution or laws of the U.S.  Louisville & Nashville R.R. Co. v. Mottley, 211 U.S. 149, 

152 (1908).  Jurisdiction under 28 U.S.C. § 1331 has two branches: (1) when federal law creates 

the cause of action, and (2) when a state law claim raises an issue of federal law as an element of 

the state law claim.  CARE’s claim is under 5 U.S.C. § 553(e)(2006) and RCRA § 7002, so this 

case falls under the first branch, which is “common, uncontroversial and easily applied.”  Rory 

Ryan, No Welcome Mat, No Problem?: Federal-Question Jurisdiction After Grable, 80 St. 

John’s L. Rev. 621, 629 (2006).   

 When federal law creates the cause of action, the case “arises under” federal law, and 

courts apply the Holmes Test.  See Am. Well Works Co. v. Layne & Bowler Co., 241 U.S. 257, 

260 (1916).  The Holmes Test states that if a plaintiff sues under a federal statute, such as RCRA 

§ 7002, jurisdiction is proper under 28 U.S.C. § 1331 because federal law created the cause of 

action.  Am. Well Works, 241 U.S. at 260.  CARE has also satisfied the well-pleaded complaint 
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requirement from Mottley, 211 U.S. at 152, because its cause of action is created by federal law, 

specifically RCRA §§ 7002, 7004, and 5 U.S.C. § 553(e).  

 The APA governs how federal agencies develop regulations, and establishes judicial 

review of agency action.  See 5 U.S.C. §§ 500-559 (2006).  EPA’s failure to act on CARE’s 

petition violates the APA, specifically 5 U.S.C. § 553(e) and 5 U.S.C. § 635(a)(1) (2006).  Every 

federal agency “shall give an interested person the right to petition for the issuance, amendment, 

or repeal of a rule.”
1
  5 U.S.C. § 553(e). 

 There would be no reason to allow the public to submit petitions if the agency simply 

could ignore such petitions.  Interpreting 5 U.S.C. § 553(e) to mean that the EPA can ignore 

petitions would frustrate the overall scheme of the APA.  The purpose of 5 U.S.C. § 553(e) is to 

give interested parties a mechanism to participate in the agency’s rulemaking procedures and to 

ensure that the agencies listen and respond to the public.  S. Rep. 102-256 at 7 (1992).  Although 

5 U.S.C. § 553(e) does not specifically state that the Administrator must respond to petitions, 

other sections of the APA do impose a duty to respond.  A federal agency presented with such a 

petition is required to decide the petition, “within a reasonable time.”  See 5 U.S.C. § 555(b) 

(2006) (“With due regard for the convenience and necessity of the parties or their representatives 

and within a reasonable time, each agency shall proceed to conclude a matter presented to it.”).  

Also, 5 U.S.C. § 635(a)(1) requires that the head of each agency shall prepare a risk assessment 

whenever a petition has been filed pursuant to 5 U.S.C. § 553(e) that seeks review of a major 

rule relating to health, safety, or the environment.  5 U.S.C. § 635(a)(1). 

 The lower court held that because RCRA § 7004 specifically deals with petitions, the 

court does not have jurisdiction under 5 U.S.C. § 553(e) and 28 U.S.C. § 1331.  A citizen suit 

provision under a separate federal statute does not bar jurisdiction under 28 U.S.C. § 1331.  To 

support its strange conclusion, the court incorrectly interpreted Green v. Bock Laundry Machine 

                                                
1
 The lower court failed to understand the definition of “rule.”  See infra pp. 9-10.  Because 

CARE’s petition seeks review of a rule, APA § 553(e) is applicable. 
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Co., 490 U.S. 504, 524-525 (1989).  Green stands for the proposition that a specific provision 

governs over a general provision when both provisions are part of the same statute, as they were 

in that case, where the provisions were both federal rules of evidence.  Id.  “General language of 

a statutory provision, although broad enough to include it, will not be held to apply to a matter 

specifically dealt with in another part of the same enactment.”  Id., citing United States v. Chase, 

135 U.S. 255, 260-61 (1890).  Unlike in Green, the statutes CARE asserts jurisdiction under are 

separate statutes.  

Additionally, RCRA § 7002(f), 42 U.S.C. § 6972(f), includes a savings clause, which 

provides,  

Nothing in this section shall restrict any right which any person . . . may have 

under any statute or common law to seek enforcement of any standard or 

requirement relating to the management of solid waste or hazardous waste, or to 

seek any other relief (including relief against the Administrator or a State agency).   

The inclusion of a savings clause in RCRA further demonstrates that Congress did not intend to 

prohibit a court from exercising jurisdiction under the APA simply because there is a citizen suit 

provision in RCRA. 

 In failing to respond to CARE’s petition, the Administrator violated the APA.  This court 

not only has jurisdiction under RCRA §§ 7002 and 7006, but also under 28 U.S.C. § 1331 and 5 

U.S.C. § 553(e) to hear this case and compel the Administrator to act on CARE’s petition.  

Therefore, the lower court erred in granting New Union’s motion for summary judgment. 

III. EPA’s failure to respond to CARE’s petition was an unreasonable delay reviewable 

under the APA, giving this Court jurisdiction.  

 New Union’s state program has been inadequate for several years, but EPA has not yet 

withdrawn authorization, as it is required to do under RCRA § 3006(b).  CARE petitioned EPA 

to commence withdrawal proceedings, and EPA has not responded to this petition.  EPA’s delay 

in responding to CARE’s petition is unreasonable.  This Court has the authority to “compel 

agency action unlawfully withheld or unreasonably delayed,” and should require the EPA to 

respond to CARE’s petition.  5 U.S.C. § 706(1) (2006). 
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A. EPA is aware that New Union’s program no longer meets RCRA’s criteria for 

state program approval. 

 As stated above, New Union’s program has been inadequate since 2000.  (R. doc. 5 for 

2000, pp. 103-105).  The record shows that EPA has been aware of the problem in New Union 

for many years, because New Union reported the information directly to EPA.  RCRA § 3006(b) 

provides that the Administrator may authorize a state program, but must withdraw authorization 

when he finds out that (1) the state program is not equivalent to the Federal program, (2) the 

program is not consistent with the Federal program or other state’s programs, or (3) the program 

does not adequately enforce the requirements of RCRA.  RCRA § 3006(b); RCRA § 3006(e), 42 

U.S.C. § 6926(e) (2006).  Although the agency knew that New Union’s program was inadequate, 

the Administrator did not initiate proceedings to withdraw authorization. 

B. EPA’s failure to respond to CARE’s petition was unreasonable.  

 The APA gives any interested person the right to petition a federal agency “for the 

issuance, amendment, or repeal of a rule.”  5 U.S.C. 553(e).  The federal agency must respond to 

the petition “within a reasonable amount of time.” 5 U.S.C. 555(b) (2006); In re Am. Rivers & 

Idaho Rivers United, 372 F.3d 413, 418-19 (D.C. Cir. 2004).  If the agency does not respond to a 

petition, then courts have authority to “compel agency action unlawfully withheld or 

unreasonably delayed.” 5 U.S.C. § 706(1).  Although there is no “per se rule as to how long is 

too long to wait for agency action, a reasonable time for agency action is typically counted in 

weeks or months, not years.”  In re Am. Rivers & Idaho Rivers United, 372 F.3d at 419. 

 The question is not whether the EPA’s failure to act was a constructive denial of CARE’s 

petition, but instead whether EPA unreasonably delayed responding to the petition.  See Families 

for Freedom v. Napolitano, 628 F. Supp. 2d 535, 541 (S.D.N.Y. 2009) (because agency had not 

yet responded to plaintiff’s petition within the meaning of the APA, agency’s inaction was not a 

constructive denial).   
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 Federal courts use a six-factor test, as established in Telecommunications Research & 

Action Center v. FCC, 750 F.2d 70 (D.C. Cir. 1984) (“TRAC”), to determine whether a federal 

agency’s failure to respond is unreasonable under the APA.  The TRAC factors are:  

(1) the time agencies take to make decisions must be governed by a rule of 

reason; (2) where Congress has provided a timetable or other indication of the 

speed with which it expects the agency to proceed in the enabling statute, that 

statutory scheme may supply  content for this rule of reason; (3) delays that might 

be reasonable in the sphere of economic regulation are less tolerable when human 

health and welfare are at stake; (4) the court should consider the effect of 

expediting delayed action on agency activities of a higher or competing priority; 

(5) the court should also take into account the nature and extent of the interests 

prejudiced by delay; and (6) the court need not find any impropriety lurking 

behind agency lassitude in order to hold that agency action is unreasonably 

delayed.  

Id., 750 F.2d at 80. 

 Courts have characterized the first factor as the most important of the six.  Families, 628 

F. Supp. at 540-41.  The EPA has not yet responded to CARE’s petition, a delay of over a year.  

In Families, the court held it was unreasonable for the agency “to take years to decide whether to 

commence rulemaking . . . given the gravity of the problems plaintiffs describe.”  Id.  The court 

noted that it was also unreasonable to delay in responding to plaintiffs because it damages the 

public’s confidence in the agency and therefore, “runs afoul of the APA.”  Id., citing Potomac 

Elec. Power Co. v. Interstate Commerce Comm’n, 702 F.2d 1026, 1034 (D.C. Cir. 1983). 

  For the second factor, the court looks at the timeframe Congress provided for agency 

action; if Congress enacted legislation that requires the agency to act within a certain date, it is 

unreasonable for the agency to delay past the date, absent extenuating circumstances.  TRAC, 

750 F.2d at 80.  This factor is difficult to apply here because Congress did not provide a 

timetable for the Administrator to respond to petitions, although Congress intended for the 

Administrator to respond in a reasonable time.  RCRA § 7004.  

 The third factor asks the court to consider the impact a delay will have on human health 

and welfare.  Families, 628 F. Supp. 2d at 540.  Even if the “delay might be reasonable in the 

sphere of economic regulation,” it is less reasonable if the delay will have serious consequences 
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on human health.  TRAC, 750 F.2d at 80.  RCRA was enacted to protect human health and the 

environment, and Congress carefully designed RCRA to enable the agency and states to develop 

plans to manage solid waste.  RCRA § 1003, 42 U.S.C. § 6902 (2006).  RCRA assures “that 

hazardous waste management practices are conducted in a manner which protects human health 

and the environment.”  RCRA § 1003.  New Union’s program does not meet the requirements of 

RCRA.  (R. doc. 5 for 2009, p. 19-53).  EPA’s failure to withdraw authorization of New Union’s 

program puts human health at risk because New Union’s program does not adequately protect 

human health.  Since CARE’s claim involves concerns of human health, the EPA’s delay in 

responding to CARE’s petition is even more egregious.  Families, 628 F. Supp. 2d at 540-41. 

 For the fourth factor, the court considers how requiring the agency to act will affect the 

agency’s other “activities of a higher or competing priority.”  TRAC, 750 F.2d at 80.  This Court 

should require EPA to respond to CARE’s petition and to consider withdrawing authorization of  

New Union’s program.  Doing so would not interfere with the EPA’s activities of a higher or 

competing priority because CARE’s petition raises important concerns.  Families, 628 F. Supp. 

2d at 541 (holding that human health concerns were important and made responding to the 

petition a high priority); TRAC, 750 F.2d at 80.  

 As to the fifth factor, the court should examine the “nature and extent of the interests 

prejudiced by delay.”  TRAC, 750 F.2d at 80.  Here, as in Families, the interest is in protecting 

human health, and “the risk of prejudice due to further delay is severe.”  Families, 628 F. Supp. 

2d at 541.  The longer EPA waits to act on CARE’s petition, the greater harm will be to the 

citizens of New Union.  As to the sixth factor, there is no evidence of impropriety, but the court 

need not find such evidence to determine that the agency’s delay was unreasonable.  TRAC, 750 

F.2d at 80. 

 Considering the TRAC factors and the circumstances in this case, EPA’s delay in 

responding to CARE’s petition is unreasonable.  Under 5 U.S.C. § 706(1), this Court has the 

authority to “compel agency action unlawfully withheld or unreasonably delayed.” 
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C. This Court has jurisdiction under RCRA § 7006(b) and 28 U.S.C. § 1331 to 

review EPA’s inaction because EPA’s failure to withdraw authorization of 

New Union’s program constitutes a “constructive” determination that the 

program is adequate 

 EPA’s failure to withdraw authorization of New Union’s program, as required by RCRA 

§ 3006, constitutes a “constructive” determination by EPA that the program is adequate.  See 

Scott v. City of Hammond, 741 F.2d 992, 997-98 (7th Cir. 1984).  When something is 

“constructive,” it does not exist in fact, but exists by “virtue of legal fiction.”  Black’s Law 

Dictionary (9th ed. 2009).  Usually, when courts give something a constructive effect they do so 

for equitable reasons.  Id.  Here, EPA has not made a determination that at this time New 

Union’s program is adequate.  EPA determined that New Union’s program was adequate in 

1986, when it authorized the program.  Since then, New Union’s program has become 

inadequate; EPA is aware of these inadequacies, but has not withdrawn authorization.  EPA is 

required to withdraw authorization under RCRA § 3006 once it knows that the state program 

does not comply with RCRA’s standards.  Although EPA has taken no action to evaluate New 

Union’s program, this Court should give EPA’s inaction a constructive effect and find this 

inaction is a “constructive” determination by EPA that the program is adequate. 

 In Scott, the state did not comply with requirements of the Clean Water Act because it 

failed to list total maximum daily load limits (“TMDLs”).  Scott, 741 F.2d at 998. The court held 

that EPA's inaction in the face of the state's failure over a long period of time to submit proposed 

TMDLs was the same as if EPA had approved the state’s decision that TMDLs were unneeded. 

Id.  Because EPA’s inaction could form the basis of citizen's suit, the court remanded the case to 

the district court.  Id. 

 Similarly in this case, EPA’s inaction in withdrawing New Union’s program is a 

constructive determination that the program is adequate.  New Union is not complying with 

RCRA’s requirements, yet EPA has not withdrawn authorization or implemented a federal 

program.  EPA does not have discretion to decide whether to withdraw an inadequate state 
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program; in fact, EPA must withdraw authorization of New Union’s program.  RCRA § 3006.  

Congress intended for EPA to act when states fail to meet RCRA’s standards.  See Kingman 

Park Civic Ass’n v. U.S. EPA, 84 F. Supp. 2d 1, 7 (D.D.C. 1999) (“it is implausible that 

Congress would wish to preserve EPA's discretion over establishing TMDLs when a state has 

essentially decided that no TMDLs are necessary.”). 

 RCRA § 7006 provides the specific procedures for judicial review; particularly important 

to this case is RCRA § 7006(b), which gives any interested party the right to seek judicial review 

of an Administrator’s action “granting, denying, or withdrawing authorization . . . under section 

6926.”  RCRA § 7006 governs this review.  This section also grants the right to seek review of 

any failure to act in withdrawing authorization, because an agency action includes “the whole or 

part of an agency rule, order, license, sanction, relief, or the equivalent thereof, or failure to act.” 

5 U.S.C. § 551(13) (2006).  EPA has had years to withdraw authorization and has failed to do so, 

even with the grievous evidence of New Union’s violations.  The lower court was correct that 

Congress intended the Court of Appeals to have jurisdiction for review of EPA actions on state 

programs.  RCRA § 7006(b). 

Therefore, this Court has the authority to order EPA to commence proceedings to withdraw 

authorization under 28 U.S.C. § 1331, and also has jurisdiction under RCRA § 7006(b) to review 

EPA’s failure to withdraw New Union’s program.   

IV. The plain statutory language of RCRA permits this Court to proceed with judicial 

review of CARE’s case. 

RCRA § 7006(b) deals with review of EPA approval and withdrawal of state programs.  

RCRA § 7006(b) specifies (1) the circumstances in which a party can sue under the provision; 

(2) the proper court for reviewing the suit; and (3) the date by which a party must assert its claim. 
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A. This Court has jurisdiction under RCRA § 7006(b) because CARE is seeking 

review of an EPA action under RCRA § 3006.   

RCRA § 7006(b) provides for judicial review of EPA’s action “in granting, denying, or 

withdrawing authorization . . . under section 3006.”  RCRA § 3006(b) permits the EPA to 

approve a state program to operate in lieu of the federal program.  EPA has authority under to 

withdraw its approval of state programs.  RCRA § 3006(e).  Here, EPA originally approved New 

Union’s program pursuant to RCRA § 3006(b).  CARE premises its argument on EPA’s 

approval of New Union’s program and contends that EPA should have withdrawn its 

authorization once New Union’s program was no longer adequate.  Id.  CARE’s petition 

specifically refers to EPA’s failure to withdraw authorization of New Union’s state hazardous 

waste program.  (Order at 1).  Hence, the petition falls within RCRA § 7006(b).   

B. This Court has jurisdiction under RCRA § 7006(b) because CARE is seeking 

review of its claim in the Circuit Court of Appeals.   

RCRA § 7006(b) provides that review of EPA’s authorization of state programs “may be 

had by any interested person in the Circuit Court of Appeals of the United States for the Federal 

judicial district in which such person resides or transacts such business.”  RCRA specifically 

delegates judicial review of actions based on RCRA § 3006 to the Circuit Court of Appeals.  

United States v. Am. Metal Finishing Co., 696 F. Supp. 275, 297 (W.D. Mich. 1988).  Each 

Court of Appeals has jurisdiction to review an EPA action granting or denying authorization to a 

state within its circuit.  Wash. Dep’t of Ecology v. U.S. EPA, 752 F.2d 1465, 1468 (1985).  

CARE is an interested person under this provision because RCRA § 1004(15), 42 U.S.C. § 

6903(15) (2006), states that “person” under the statute includes a corporation.  CARE is a non-

profit corporation organized under the laws of the State of New Union.  New Union is in the 

Twelfth Circuit, and thus the proper court to review CARE’s claim is the Twelfth Circuit Court 

of Appeals.   
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C. This Court has jurisdiction under RCRA § 7006(b) because CARE’s suit is 

not time-barred.   

The last prerequisite for invoking RCRA § 7006(b) is timeliness of review.  This 

provision provides that a claim “shall be made within ninety days from the date of such issuance, 

denial, modification, revocation, grant, or withdrawal, or after such date only if such application 

is based solely on grounds which arose after such ninetieth day.”  RCRA § 7006(b).  See U.S. 

Brewers Ass’n v. EPA, 600 F.2d 975, 978 (D.C. Cir. 1979) (acknowledging that suit may be 

brought under RCRA § 7006 after the ninetieth day if grounds arose after such date).  

As discussed in full above, CARE’s petition satisfies this provision.  CARE’s suit is not 

based on the 1986 program (as CARE acknowledged this program was adequate).  Rather, 

CARE brought its suit based on the deteriorating condition of New Union’s program, which has 

occurred over the past several years.  With fewer resources and fewer employees, New Union 

can no longer meet hazardous waste demands.  The state now employs half as many permit 

writers and inspectors than it did in 1986, and unsurprisingly has been unable to perform its 

permitting and inspecting duties.  The State’s hazardous waste program could lose several more 

of its permit writers and inspectors while New Union continues to layoff state employees.  This 

would undoubtedly continue to reduce New Union’s ability to effectively operate its state 

hazardous waste program.  CARE brought suit on these grounds, which only arose after the 

ninetieth day.  

Public policy demands that this suit not be time-barred.  Strict enforcement of the ninety-

day limit for bringing suit would set a dangerous precedent of barring all claims brought after the 

ninety-day period has lapsed.  RCRA violations may occur many years after this ninety-day 

period, and interested parties need some course of action against these violations.  The 

overarching objective of RCRA is to protect human health and the environment.  RCRA § 1002, 

42 U.S.C. § 6901 (2006).  RCRA cannot achieve this goal if courts barred suits from review after 

only ninety days.    
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Moreover, state programs may require a longer period for an interested party to bring 

suit.  In Edison Electric Institute v. U.S. EPA, 996 F.2d 326, 331 (D.C. Cir. 1993) the court 

addressed a similar ninety-day provision in interpreting RCRA § 7006(a).  The court expressed 

that while courts may not alter a time limit, it is possible that an agency can create an opportunity 

for a period to “run anew.”  Edison, 996 F.2d at 331.  A period can run anew in situations where 

an agency has stated it will further evaluate an approval at a future date.  Id.  This situation 

mirrors the facts in the present case.  In 1986 when EPA granted approval of New Union’s state 

hazardous waste program, EPA explicitly stated that with fewer resources New Union’s program 

might be inadequate.  (R. doc. 4, p. 16).  This acknowledgement on the record is indicative that 

EPA intended to reevaluate the program at a future date.   

Despite the district court’s contention that this suit is time-barred, the plain statutory 

language of RCRA § 7006(b), coupled with the goals of RCRA § 1002, necessitate that this 

Court proceed.  CARE has correctly brought an action pursuant to RCRA § 7006(b), based on 

RCRA § 3006, in the Court of Appeals for the Twelfth Circuit; therefore, this Court should lift 

the stay and proceed with judicial review 

V. This Court should compel EPA to withdraw authorization of New Union’s 

hazardous waste program because the program fails to comply with RCRA 

standards.  

RCRA § 3006(b) gives EPA the authority to approve a state hazardous waste program to 

operate in lieu of the federal program.  Although the state program has the “same force and 

effect” as a federal program, RCRA § 3006(d), 42 U.S.C. § 6926(d) (2006), EPA retains some 

authority over state programs.  United States v. Elias, No. 98-0070-E-BLW, 2000 WL 489732, at 

*2 (D. Idaho 2000).  EPA is required to withdraw authorization of a state program if such 

program fails to comply with federal standards.  RCRA § 3006(e).  When an agency such as the 

EPA fails to take a nondiscretionary action, the agency is subject to the APA.  A court can 

compel an agency to act when the court finds the agency has unlawfully withheld action.  5 

U.S.C. § 706(1).   
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A. EPA was required to withdraw approval of New Union’s program because 

the program does not have adequate resources to meet RCRA standards.   

RCRA § 3006(b) and RCRA § 3006(e) mandate withdrawal of EPA authorization of state 

programs that fail to comply with RCRA.  EPA may not authorize a state program if  “(1) such 

State program is not equivalent to the Federal program . . . (2) such program is not consistent 

with the Federal or State programs applicable in other states, or (3) such program does not 

provide adequate enforcement or compliance with the requirements of this subchapter.”  RCRA 

§ 3006(b).  See Friends of the Earth v. Reilly, 996 F.2d 690, 691, 694 (D.C. Cir. 1992) (EPA 

cannot authorize program if it does not provide adequate compliance with RCRA).  

RCRA § 3006(e) specifies, “[w]henever the Administrator determines . . . that a State is 

not administering and enforcing a program authorized under this section in accordance with 

requirements of this section . . . the Administrator shall withdraw authorization of such 

program.”  EPA has also promulgated regulations defining the criteria for withdrawing approval 

of state programs.  40 C.F.R. § 271.22.  The Administrator can withdraw approval if a state fails 

to issue permits, fails to have adequate enforcement, or fails to inspect facilities subject to RCRA 

regulation.  Id.  

New Union’s program unequivocally meets the withdrawal criteria.  Despite an 

increasing workload and despite struggling to conduct its permitting and inspecting 

requirements, New Union devoted fewer resources to its state hazardous waste program.  (R. 

doc. 5 for 2009, p. 23).  When EPA approved New Union’s program in 1986, it cautioned New 

Union that with fewer resources the program might not be adequate.  (R. doc. 4, p. 16).  At that 

time, there were 1,200 hazardous waste TSDs in the state requiring RCRA permits.  (R. doc. 1, p. 

17).  New Union had fifty full-time employees dedicated to the program, including fifteen permit 

writers and fifteen inspectors.  (R. doc. 1, p. 73).  By 2009, the state had 1,500 TSDs, but only 

thirty full-time employees, with only seven permit writers and seven inspectors.  (R. doc. 5 for 

2009, p. 52).  The state is unable to keep up with enforcement against RCRA violations, as they 

have only one full-time lawyer devoted to the program.  Id.  This shortage of resources means 
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less implementation and weaker enforcement of RCRA in the state, as New Union has been 

unable to adequately conduct its permitting and inspection requirements.   

 New Union’s hazardous waste program falls far short of federal RCRA standards; 

therefore, EPA is required to withdraw authorization under RCRA § 3006(e).   

B. Since EPA failed to take a required action, this Court should compel EPA to 

withdraw authorization of New Union’s hazardous waste program.   

The APA provides for judicial review of agency action so long as such review is not 

restricted by statute and the action to be reviewed is not discretionary.  5 U.S.C. § 701 (2006).  

The discretionary action exception is very narrow, and only applies when the statutory language 

is so broad there is no law on point.  Citizens to Pres. Overton Park v. Volpe, 401 U.S. 402, 410 

(1971).  Thus, most agency action will be subject to judicial review in some form.  Withdrawal 

of authorization of state programs is mandatory under § 3006(e) when the program fails to 

comply with federal standards.  Section 7006(b) of RCRA states that “review shall be 

accordance with sections 701 through 706 of Title 5” of the U.S. Code, indicating that there is no 

statutory restriction.  Thus, the court has authority to review the agency’s action.   

Under 5 U.S.C. § 706(1), the court has the power to “compel agency action unlawfully 

withheld or unreasonably delayed.”  The Supreme Court expanded on this provision in Norton v. 

Southern Utah Wilderness Alliance, 542 U.S. 55 (2004).  In that case, the Court determined two 

prerequisites for a successful argument under 5 U.S.C. § 706(1); the action to be compelled 

must: (1) be a discrete action; and (2) be a legally required action.  Norton, 542 U.S. at 62-63.  If 

both of these threshold requirements are satisfied, and an agency has either unlawfully withheld 

action or unreasonably delayed action, the court has the authority to compel the agency to act.  

Norton, 542 U.S. at 65.  Despite being a narrow standard, an agency is not shielded from a 

probing review.  Am. Littoral Soc’y v. EPA, 199 F. Supp. 2d 217, 227 (D.N.J. 2002).  

The first prerequisite for compelling an agency to act is that the action to be compelled 

must be a “discrete action.”  Norton, 542 U.S. at 63.  A discrete action is one that the APA  
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describes as an “agency action.”  Id., 542 U.S. at 62.  The APA defines “agency action” as “the 

whole or a part of an agency rule, order, license, sanction, relief, or the equivalent thereof, or 

failure to act.”  5 U.S.C. § 551(13) (2006) (emphasis added).  A failure to act, then, can 

constitute an “agency action,” and thus a “discrete action,” so long as the failure was to a failure 

to do one of the five actions listed in 5 U.S.C. § 551(13).  Norton, 542 U.S. at 62.  

 EPA’s failure to withdraw approval of New Union’s program constitutes a “discrete 

action” within the meaning of Norton because a failure to withdraw authorization is a defined 

“agency action.”  The district’s courts argument of whether this was an order or a rulemaking is 

irrelevant.  Regardless of which category the EPA’s 1986 approval of New Union’s program 

falls into, it  does fall within one of them.  See 5 U.S.C. § 551 (2006).  For instance, a “license” 

is “the whole or a part of an agency permit, certificate, approval . . . or other form of 

permission.”  5 U.S.C. § 551(8) (2006).  A “sanction” is an agency “requirement, revocation, or 

suspension of a license.”  5 U.S.C. § 551(10)(G) (2006).  Withdrawal of state authorization under 

RCRA § 3006(e) seems to fall within these definitions.  Thus, failing to withdraw authorization 

is a discrete agency action.   

Further support that there is a discrete action in this case comes from the factual 

differences here as compared to Norton.  In Norton, the Court failed to find a discrete action 

because the alleged failure to act was on a general statutory objective, not a statutory mandate.  

Norton, 542 U.S. at 66-67.  Conversely, here CARE is seeking to compel EPA to take a specific 

action under RCRA, not to comply with an overarching goal.  CARE has therefore satisfied the 

first threshold requirement to compel EPA to withdraw authorization.  

A court can only compel agency action that is “legally required.”  Norton, 542 U.S. at 63.  

This requirement is based on the clear language of 5 U.S.C. § 706(1), which specifies that a court 

can compel action that is “unlawfully withheld.”  The Court cannot compel an agency action that 

is discretionary, but can compel a mandatory agency action.  Norton, 542 U.S. at 63-65. 
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RCRA § 3006(e) is not discretionary.  The plain language of the statute provides that 

when a program fails to comply with RCRA standards “the Administrator shall withdraw 

authorization.”  RCRA § 3006(e) (emphasis added).  The use of the word “shall” is indicative 

that the action of withdrawal is mandatory.  Had Congress intended to make this a discretionary 

action, it would have used “may” instead of “shall.”  See Sierra Club v. Johnson, 614 F. Supp. at 

1002-03 (the customary meaning of “may” is permissive, while “shall” is mandatory).   

Additionally, applying Chevron deference would lead to the same conclusion.  Under the 

first step of Chevron, if a statute as drafted by Congress is unambiguous, the agency must 

interpret the statute according to its unambiguous meaning.  Chevron, U.S.A. v. Natural Res. Def. 

Council, Inc., 467 U.S. 837, 842-43 (1984).  Here, the use of the word “shall” leaves no 

ambiguity as to Congressional intent; Congress intended that EPA withdraw authorization of 

state programs that did not comply with RCRA.  See RCRA § 3006(e).  Therefore, it is 

unnecessary to defer to the agency’s interpretation, as the statute is unambiguous on this point.  

Withdrawal of authorization of a non-compliant state program is both a discrete action 

and an action that is legally required.  By ignoring CARE’s petition and ignoring the hazardous 

waste program in New Union, EPA unlawfully withheld action.  This court should thus compel 

the EPA to withdrawal approval of New Union’s program. 

VI. This Court should compel EPA to withdraw authorization of New Union’s program 

because the program no longer regulates railroad hazardous waste facilities. 

RCRA allows a state to implement its own hazardous waste program in lieu of the federal 

program if it is equivalent to and consistent with the federal program or state programs 

authorized in other states, and provides for “adequate enforcement of compliance.”  RCRA § 

3006(b); 40 C.F.R. § 271.4 (2010).  Congress has delegated to EPA the task of reviewing and 

authorizing state programs as consistent with the federal program, as well as the ability to 

withdraw that authorization when state programs are not consistent.  RCRA § 3006(b), (e); 40 

C.F.R. § 271.22 (2010).  However, Congress chose not to expressly define the terms 
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“equivalent” or “stringent” in the RCRA statute or regulations.  EPA has noted that, while these 

terms are subject to more than one interpretation and can be implemented flexibly, there are 

some areas of the RCRA program that require a higher degree of similarity between the state and 

federal execution of hazardous waste programs.  EPA recognizes the policy behind RCRA, that 

state programs must provide equal protection of health and the environment as the federal 

regulations.  See 40 C.F.R. § 271.1 (2010)  

RCRA mandates that authorized state programs provide adequate enforcement authority 

to carry out its provisions, provide for public notice and hearing in the permitting process, and 

provide for public availability of information “substantially in the same manner and to the same 

degree” as the federal program.  Id.  If an authorized state fails to enforce its program properly, 

does not act on violations, fails to assess penalties or fines, or fails to inspect and monitor 

hazardous waste facilities, it is considered out of compliance and not equivalent to RCRA.  Id.  

RCRA also requires that treatment, storage, and disposal facilities (TSDs) record and 

later report when hazardous wastes are accepted from transporters pursuant to manifest system 

requirements of RCRA § 3003(a), 42 U.S.C. § 6923(a) (2006).  These facilities, including 

railroad facilities, must undertake detailed reporting and recordkeeping.  40 C.F.R. § 

264.13(a)(1), (3) (2010).  Congress fully intended the manifest system’s meticulous 

recordkeeping requirements to further the “cradle to grave” oversight policy of RCRA.  The 

transport of hazardous waste is an activity that must be closely regulated by state programs, 

acting in lieu of RCRA.  Id. 

EPA regulations set forth criteria for withdrawing approval of state programs that are 

operating in lieu of the federal program.  See 40 C.F.R. § 271.22 (2010).  EPA may withdraw 

program approval when an action by a state legislature limits state authority, fails to monitor 

activities subject to regulation, or no longer maintains the required manifest system for 

hazardous waste transporters.  Id.  
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New Union has enacted an amendment that, in effect, no longer regulates hazardous 

waste railroad facilities, to the degree of federal compliance with RCRA.  The New Union 

legislature enacted the 2000 ERRA amending the RRA which established the Commission.  (R. 

doc. 5 for 2000, pp. 103-105).  This new agency effectively takes control of all railway activities 

within the state, including those once regulated by the DEP, the agency formerly responsible for 

regulating New Union’s hazardous waste program.  Id. 

Under the RCRA statute and regulations, New Union cannot reduce requirements for 

railroad hazardous waste facilities.  RCRA § 3006(b); 40 C.F.R. § 271.11 (2010).  States may 

only increase requirements, thereby making the program more stringent than RCRA.  RCRA § 

3006(b); 40 C.F.R. § 271.11.  A problematic inconsistency exists between New Union’s program 

and RCRA if, as a result of the amendment to RRA, the Commission fails to meet its duty to 

permit and inspect these railroad hazardous waste facilities and oversee their reporting and 

recordkeeping as part of the manifest system.  RCRA expressly reserves to the states the 

authority to impose hazardous waste regulations that are more stringent than federal regulations,; 

RCRA does not give states discretion to completely ignore a class of hazardous waste 

transporters, as New Union has done here.  As a consequence of these imprudent amendments, 

EPA must withdraw authorization of New Union’s hazardous waste program.  

VII. This Court should compel EPA to withdraw authorization of New Union’s 

hazardous waste program because it fails to meet RCRA standards and violates 

the Commerce Clause.  

As stated above, courts can compel an agency to act when it has failed to take a 

nondiscretionary action.  5 U.S.C. § 706(1).   Under RCRA § 3006(e), the Administrator shall 

withdraw authorization of a state program that fails to comply with federal standards.  

 

A. EPA must withdraw approval of New Union’s program because the ERAA 

amendment renders the program not equivalent to RCRA. 

The EPA may withdraw program authorization when a state program fails to seek 

adequate enforcement penalties or fails to inspect and monitor activities subject to regulation.  40 
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C.F.R. § 271.22(a)(3) (2010).  Under New Union’s ERAA amendments, New Union’s program 

no longer regulates railroad hazardous waste facilities and no longer imposes criminal sanctions 

for environmental violations, rendering the program not equivalent to RCRA.   

These ERAA amendments obstruct the purposes and penalties of RCRA.  RCRA 

expressly regulates transporters of hazardous waste, providing standards for their operations.  

RCRA § 3003, 42 U.S.C. § 6923 (2006). Authorized state hazardous waste programs must 

regulate all transporters of hazardous waste, including by rail.  40 C.F.R. § 263 (2010).  New 

Union’s program no longer regulates hazardous railroad facilities, a practice that RCRA 

mandates.  Therefore, New Union’s program is not equivalent to RCRA, and EPA must 

withdraw its authorization.  

Moreover, RCRA provides for criminal penalties imposed on any person who knowingly 

violates RCRA provisions.  RCRA §3008(d), 42 U.S.C.§ 6928(d) (2006).  Congress intended to 

give RCRA teeth to ensure that industry participants do not act in bad faith.  This important part 

of the statute encourages adherence and vital cooperation in all of RCRA’s intended benefits on 

human health and welfare.  New Union has simply eliminated these criminal sanctions over 

night, without giving any justification or showing good cause.  The legislation has stripped a key 

part of RCRA compliance by taking away the potential to impose criminal sanctions on bad 

actors.  This excision renders New Unions hazardous waste program no longer equivalent to 

RCRA.  

B. EPA must withdraw authorization of New Union’s program because it is not 

consistent with the federal program or other states program. 

Congress delegated to EPA the task of reviewing and authorizing state programs as 

consistent with the federal program.  See RCRA § 3006.  EPA shall deem inconsistent “any 

aspect of the State program which unreasonably restricts, impedes, or operates as a ban on the 

free movement across the state border of hazardous wastes from or to other state for treatment, 

storage, or disposal at facilities.”  40 C.F.R. § 271.4(a) (2010).   
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As amended, ERAA prohibits Pollutant X from New Union’s TSDs and constrains its 

transport.  Therefore, it is not consistent with RCRA and other state programs, and EPA should 

withdraw its authorization.  New Union legislature has enacted a statute that impedes the free 

movement of Pollutant X within its borders.  The elimination of TSD facilities permitted to 

handle Pollutant X is an unreasonable impediment on the treatment of Pollutant X—a pollutant 

that generated nationally.  One of many hazardous pollutants that pose a threat to human health 

and environment, New Union’s legislation gives Pollutant X extraneous treatment.  The State 

cannot enact law affecting the whole country, as it is trying to do in dealing with the transport, 

treatment, storage, and disposal of Pollutant  X.  In refusing to issue permits to TSDs for 

handling Pollutant X, New Union has isolated itself from a national problem.  ERAA renders 

New Union’s hazardous waste program inconsistent with RCRA.   

Additionally, New Union’s ERAA amendments explicitly deny the free flow of Pollutant 

X transport within its borders.  (R. doc. 5 for 2000, pp. 103-105).   Any transport of Pollutant X 

through or out-of-state shall be as direct and fast as possible with no stops, except for fuel and 

emergencies.  Id.  This amendment directly affects the national industry of transporters, which 

regulations expressly prohibit.  Therefore, this Court should deem New Union’s ERAA 

amendments inconsistent with RCRA.  

EPA regulations also predicate that a state’s program is inconsistent if it does not follow 

the manifest system requirements of RCRA.  40 C.F.R.§271.4(c).  Here, New Union has 

amended its railroad scheme so that it no longer regulates hazardous waste railroad facilities.  (R. 

doc. 5 for 2000, pp. 103-105).  These railroad facilities, like any other transporter of hazardous 

waste, must keep a manifest.  Failing to regulate these hazardous waste railroad facilities and 

non-compliance with the manifest system renders the New Union hazardous waste program 

inconsistent, and thus subject to EPA withdraw.  
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C. New Union’s 2000 ERAA violates the Commerce Clause of the U.S. 

Constitution.  

The Commerce Clause provides that Congress shall have the power to regulate commerce 

among the several states.  U.S. Const. art.  I, § 8, cl. 3.  Although phrased as a grant of regulatory 

power to Congress, the Clause has long been understood to have a “negative” aspect that denies 

the states the power unjustifiably to discriminate against or burden interstate flow of articles of 

commerce.  Or. Waste Sys., Inc. v. Dep’t of Envtl. Quality, 511 U.S. 93, 114 (1994).  

 Courts faced with Commerce Clause issues conduct an inquiry to determine whether the 

state law is a protectionist measure or whether the law can fairly be viewed as one directed at 

legitimate local concerns, with effects upon interstate commerce that are incidental.  Fort Gratiot 

Sanitary Landfill, Inc. v. Mich. Dep’t of Natural Res., 504 U.S. 353, 359 (1992).  

 If a state law facially discriminates against out-of-state commerce, either in purpose or in 

effect, then the state law is per se invalid.  Courts then evaluate the state action with strict 

scrutiny.  Maine v. Taylor, 477 U.S. 131 (1996).  To survive such scrutiny, the state must prove 

that discriminatory law is demonstrably justified by valid factors unrelated to economic 

protectionism, and that there are no other nondiscriminatory alternatives adequate to preserve the 

local interests at stake.  Fort Gratiot, 504 U.S. at 359-61.  Next, courts evaluate whether the state 

law under scrutiny even-handedly regulates and only indirectly affects interstate commerce, in 

which case the law is valid unless burdens are clearly excessive in relation to putative local 

benefits.  Id.  

Solid wastes and hazardous wastes, including its processing and disposal, are articles of 

commerce, protected by the Commerce Clause.  Id at 359.  Although hazardous wastes are a 

direct threat to human health, states have no more power to discriminate against these articles 

than any other articles of commerce.  Id.  In regulating hazardous waste, states cannot ban the 

importation of waste from other states, even though the material is potentially hazardous.  

Although the goal of long-term planning for solid waste management to protect the public health 
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and safety is a legitimate local purpose, courts have consistently held that discrimination is still 

impermissible.  Id.  

New Union’s treatment of Pollutant X, made effective in the 2000 ERAA amendments, is 

a violation of the Commerce Clause.  The treatment of Pollutant X directly affects out-of-state 

industry participants by allowing Pollutant X to be generated in New Union facilities and 

eliminating the issuance of permits to treat, store, or dispose of Pollutant X within New Union’s 

borders.  EPA recognized Pollutant X, a nationally generated pollutant in the stream of 

commerce, as an inherently dangerous byproduct that must be handled carefully from “cradle to 

grave.”   

By refusing to permit Pollutant X within New Union, the ERAA amendments 

discriminate towards out-of-state TSDs.  While there are only nine TSDs nationwide that deal 

with Pollutant X, the purpose of New Union’s invidious discriminatory treatment of Pollutant X 

generated out-of-state is suspect.  If TSDs in New Union were not permitted to handle Pollutant 

X prior to these amendments, could out-of-state industry participants legally bring Pollutant X to 

New Union TSDs?  Under a clear reading of RCRA, all TSDs must have a permit, and all 

activities must be in accordance with the permit.  RCRA § 3005(a), 42 U.S.C. § 6925(a) (2006). 

Therefore, New Union’s treatment of Pollutant X is a discriminatory attempt to shield itself from 

allowing Pollutant X within its borders.   

Before ERAA, Pollutant X was generated in New Union and exported to permitted TSD 

facilities in other states.  Seemingly an indirect effect of permitting practices, New Union would 

ship its Pollutant X to out-of-state TSD facilities, giving no special treatment to the handling of 

Pollutant X.  ERAA is a facially discriminatory amendment that eliminates the treatment, 

storage, and disposal of Pollutant X in New Union, and sends its Pollutant X out-of-state.  

New Union also restricts the free flow of interstate commerce by placing burdensome 

restrictions on the transportation of Pollutant X within its borders.  Courts have held that “no 

State may attempt to isolate itself from a problem common to the several states by raising 
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barriers to the free flow of interstate commerce.”  Philadelphia v. New Jersey, 437 U.S. 617, at 

622-23 (1978). 

ERAA’s elimination of Pollutant X TSDs is a violation of the Commerce Clause.  A state 

that refuses entirely to allow a necessary part of national commerce—the disposal of hazardous 

wastes—to take place within its borders impedes the flow of interstate commerce.  Accordingly, 

state programs like the ERAA amendments that contain provisions prohibiting treatment, 

storage, or disposal of hazardous waste within the state, are inconsistent with federal laws and in 

violation of the Commerce Clause. 

Here, New Union’s treatment of Pollutant X has direct effects on out-of-state TSDs and 

transporters that are not incidental.  While having basis in human health and environmental 

protection, the ERAA amendments are severely under inclusive.  New Union legislature chose 

merely one out of thousands of harmful pollutants to target, presupposing that no other 

hazardous waste pollutant is a threat.  New Union fails to give compelling, much less any 

evidence, that shows that the means chosen here are related to the ends sought to be achieved.  

Furthermore, New Union fails to show that it considered any less-discriminatory alternatives.  

New Union has enacted laws that that are discriminatory in effect to interstate commerce and 

unconstitutional.  Therefore, the Court should find that the ERAA’s treatment of Pollutant X 

violates the Commerce Clause. 

Conclusion 

This Court has jurisdiction to review EPA’s failure to respond to CARE’s petition and to 

review EPA’s failure to withdraw authorization of New Union’s program.  Under RCRA, EPA 

should have withdrawn authorization of New Union’s program because it failed to provide 

adequate resources to enforce the program, exempted railroad hazardous wastes, and created 

inconsistent standards for treatment of Pollutant X.  Therefore, the APA gives this Court to 

power to compel the EPA to withdraw authorization of New Union’s state hazardous waste 

program and replace it with a federal program.   


